
PREFACE. 



M’crc til* rnWifitlwi of Iho RrrT«rn Fomo'f op W'rnsTrr’i* njmoTvrr in IS 17, llio pni 7 >o« Jm leen kept 
rteihlr In Mcw to prepiro nnotlicr ctliHon cinlinoing nil tlio nltontfoiM in 1 improvements winch the progrc«s of the 
langingc nnl tl e n iditioml firililies for imirtKing Its Ix-xicogni 1«) misJ . seem to require The late Professor 
noot cicit hil, from the lir«% «lirectc«l liis nttintion to the collection ji)( siord'^not iftsertcd in the previous c lition, in 1 
to the pfTparnlion of ilcfniiions of tnemings which h“l 1 ecn otert Acd, or \crc mi Jo necc-isnrj by new ajj lication* 
of wools m the writings of re«poetslilc authors, and tj ‘lie | n gns f Scun o and tho Arts 

Many of these wonls an 1 definitions were pien to the | ul fe in the Pietorill J Iition of 1659, together with 
luitncroiis illu*tnti\c wood-cuts To the«o wis ad lei n lirj,c eo ection tf disenminafe 1 fiiinonjmo, which Jn 1 teen 
rarcfcdly prcpsrel h^ Profi-ssor (toodneh This I htion w»s, hnv ^ler, n j oiisional one, dosignc 1 to sene onij until 
the more careful and lliomtigli rcM*ion, which hi I been so lot g in conteiiijl tioii, could to perfected 

In preparing for tho present rcM«ion, the attention of lutli tho EJi or nnd the Publishers was first directed 
to the 1 ti-mology. Thoj were awiro that, liowcier almir Me tie nulustry and laluitle the contributions of 
Dr WrnsTEti in this department, the rcicnco of eompanm * Ilnlelo y was by no means jerftet m 1 is time, j 
if Indeel It eoull bo Mil to exist at all It is onIj within) ft aery f sv jcirs tliat tho tnie princijlcs on which -j 
this science rc«ts haio l»een suggested and coufin»e«l, on 1 tho <>ls J aro been dctcmiined by which future inies* | 
ligations may l»o suecessfiilly prosecute 1 It secmeil iicee««jry, JjRt of all, that theso new princij les and methods t 
shoiil 1 l»e api lied m the entire rcu«ion of the 1 tyinologies Mel ter, by a scliohr who La 1 made Ltjroology Lis 
sj>cciil stu ly In 18 LI, orrangemonts were made null Pr u A F J1 »n, of Berlin, Prussia, to UDdertako tins last 
Dr Malm was recommended by some of the most distmguislit d scholaM^t Germany as admirably qualified for tl o sor ’ 
sice, and ho La 1 been fisonbly known by special researches in this dcpmnlcnt. lie Las cnplojod Siseral years uroa 
(ho work, and Ins performed it in a manner worthy of lus pigli repat non Tho Vesult* a*e submitted to all persons i 
St ho are interested in philological itadus, with tho belief thijt they will find in tl em a new and aaluoble contribution to | 
tho etorps of linguistic knowIe<lffo This featuro of tho nre«ent ^dtiion will, it is'll ought, bo a knowk Iged by all 
scholars as one of marked mipcnonty, and will bo gratefully wticomcsl by tho n ivs a cry largo number of lustructers j 
and studious persons who arc intorcstel in acquinng a nioro thomighfcnowlclgog ‘^the English hn; jogo 

ISO the dtfinitions in Gcol | 

N ■ completed by him, or Las I 

The work of reusing the definitions of the prineii al'n ore’s (kcwiodcJ grea* and perplexing diflicnlties to Professor 
Goodnch and those with whom he conferred He was well aware o» tho dckctno method which Jnd been adopted by 
Dr Joiivscx, of defining words by enunicnting and oxplainmg tl cir aj ociaJ plications ratlicr than by deaelojuig 
their broa lly'distinguishcd meanings, and he knear that in this, Jcl nson bad furnished (ho model for most, if not all, 
of the defining dictionancs of tho English Jangmgo which IiaVo suice been published Dr M’ebster, in his strictuies 
on Johnson’s Dictionary, noticed, as one of its defects, tW tho autli V bail, in many cases, failed to exhibit full an 1 cxili- 
caled definitions of important significations This fitilt Dr Web *er endeavored to avoid, and with manifest success. 
Ills own definitions arc superior to those of Johnson in fullness aoj precision, as wcU as in tho greater cojiotisness on 1 
appropriateness of illustrative phrases But ho Lad not cmanci^itcd himself entirely from the influence of Johnsonf 


filer’s definition", Professor Goodnch was fully aware Ilo xrasalso awaro that the dictionancs of many other languages, 
both ancient and modern, had been constructed oA a better thiory and after better methods. Ilo 1 ad formed for him- 1 
Kclf a cone pUon.moro or less distinct, of tho proper method of csLibiling and illustrating tlio d'-finitions of tho 
^ ords._IJut It fieemed to him an Ilercolean task'^io undertake to revise tho work of Dr Webster, and be w 
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"" »»■>— ^nna™. „f„„ 

r,.« Ju%f^s:7:^7i?zzzviTry''%'"’ ^ 

f ».l <^j ^ t( . , r.„,T I„ ,1 ,. »„t 1 c »„ .”.1 "u r 

. .r I ,.X ih,- hi r3.'; 

• *’i^ {ftrf^;-s-i to tnsnf i-n/y^riinl dfljjK « winery ricwfl ai 

I. » tl.™;l I r.1 V, ,n ™lrr to .o™rt ,t,o protoM p,..,Wo .c„nr;. „ 1 rerfm™ w (!.« ,0 „fo<» 

f r rtl tr, ... n i» 1 ! r I in r. of fomn ,rl oWrnl.oil l.lil, an 1 a„ ,„,f ] ojfononor, n ;,o ;,aJ „„t iXn conctrai 
hit. ritVr rn-iin,™ .\tooMmsIy. Mt ttim.i, A W„rr™,oi on,r!ojo!f,o,!.„.o„,oo,a„jaW,n”„"; 

llo loaofo not , anl *.11. Iip «• a..™3to).al a l3l<Tp.no.l, Vr Anr/iirn IV. «-/;;o„r Jfr 11 todon n-as al. 

pttnrM n 1 anon, oil or ,-„,ro. I miflor to U nam-l , .n.| he 1 , 3 , fonu.M 0 , 3 : 0 , all/ lalnaWo ooMnlnt.ona fro, 
I fc-it r<« fitff»ry ttotrs an I pi cn tJ e «-oA rt»ron;rJioti* the of >iu exact hamw" nn/J > ,» »,/t» j .o.« 

Mr 11,1.30. « ll'.Vtor .l„n,, „t|, Mr lll.ooUr Mr 1V„,U t..o ro.U^S,tro/or;.'r~; 
.Mr 8*nt tL I oerr^orfranfonf, l.rM la roalin-a jK.r«> 05 or the firtt /.roofvlu* «a«ujf4 n:th great ea% the Lai c 
j’ate . an \ t c Ihrt.onaT «t mueJ. l).c Utur for Vi, detecuon of etcn.ghts and for tbo alterations io ha 
r iOTe'i. 'sfwWe reeei.cJ from sitiOM forson, conneewd mth the Boston Stcreotrn 

foailrT. Jlr 1^-n Mr.Ti.ovia IfotT.lhe Header of Uo whose taste, exjiencnec, ccascieat, on 

Citiiij'. an ! amirata hut cPrrctenIin5«chol4nhip,h,iefnatcnaUfWj5eCie4 the worX. 

Tt e ffTj aration of U c Appea lit wm Intrude.* aim©.* emmlj to tie sopen wob of Mr Whccirr who has me 
ere^ ^n-e of ,t with cntical ems. TI e - rfonoonciftsr \ ocaholary of Sen; tore Name, " iras who]),- rrenarpij hr Juffl 

KitJ teeoQ«trael«4 tbe TcrytaKrenwgaiKl ValaaWo^Vwalnlaiyortbo Names of ^'olt^a IictitieusPiiwiiphwittc. 
Tl e fall an 1 ae«irate - PrinounaQ^ \ oeilyhrj- of OroeV sn<l Latir, Proper Vimcs" was proparod mth murfi hlwaot 
rare f y Pn swr Ttinw^* A Tiuaisn. of \ afe Coffege The “ Prooouncieg \ ocilulancs of Modem Geoffraplucal noC 
j.iograif iwf tfe worl. of Pr /o«srii Tiiotfji«,of I’h.h lelphia, aotlor of the system of pronancwtion tn 

IiSt X (Jateltwr of the IVort J, an.l Jm name mil U a snfticieni piwz\y for their trustworiLifleas sad »aJce 7ht 

“ V t j-molocial Vocal iitary of 'lo-lcm Geographical Xames" was prepare d hy the Bcr Ciiadlss H. ■\V»X£trs, of 0am. 
bn lgt‘,Ma*iacl)U«ltsvhoftI«o prepare! llic Lijl-uialorj Vocahuhryof Dii-«(jan Names from malenal, fun), 4 jed Jo 
I art liy Cnictt, J I t.KE««s f ,<^,of I’l (Iadcl| hix The TaWc of “ Afhftraiy S ^os used m M and I'nnUa"” was 
f>ngina!lTprcparcl ly Proft-.or tymaihand lias been rcu*cd for thi, edition by Mr IVnght and 3Ir ■VTilhanjA 
Hr VS illiam O Welnter, with the x«si»UDC<kef scieral of tho m'- •ohaVontors ha, renstd and gnatly improred the 
lit of *• Al IrcMaliaoS and Contraction, used m « nlin ^ "’’and the hu of “ Quotations VS ords, phrases 

l*ro%ctbs etc,, from the Ga-ek, tho I^abn, and Modem honi^n T-ug'iages” wl ich were on;phal1_y cojnpikd b/ )i»J 
(V psrticuUr account oftho,anou,,ocabuLjncs will befoaod m the jeneraJ PreCici. to tho Appendix, and in the special 
t'rcGcc, to the aocabubne, themwhex 

TLo elaliorsto an! learned Introtluction to the prciious elitions has been orntted It i, not irjlbontro'wt that 
.hisxcncraUo mcmonalof tho cntcrinic, the sagacity, and the scbolaiship of Dr Webster, lia« been dispbecd'toinaV© 
roora for »cw ttiaUcr more m sceordanco with the adiance of iTiilological Scieaco and tie want, of tho present 
^ttcraUotu To supply its place. Professor James IlaJJcy lia, tontnbolcd Bncfnistoty of tie English Lantnia^^” 
Icsignctl to show tl, philological relations, and to trace the frogres, and influence of the causes which haic 
:o Its present oondmon VTof«,*or Ua<Hey I a, also contributed bi« adiicc in respect to numerous questions philological 
’ , « • • ' I and anas that have guided the 

• > ’to tie original cdiUoo oflS2B, 

ind the Memoir of Pr Webner by Professor Goodnfh, ore all retained in this edition, a, containing tome Irywrtant 
letsil, of literary history, and as foraisbing acuadscetatemcat ofthe pnaciplos winch were adopted in tbe p “pamtioo 
of the succcwie editions of tho worV- ^ 

Tho “PnneipJes of Pronttncialion," onginallf prepared ly Professor Goodneb for the edition of ;8'D,baTe been 
rarefully rcMsed and ranch etpanded by 51 t WTiccler, whose attention ha I been previously directed to tins subject in 
he preparation of “AM * ‘ '“Cl) Mr Wheeler has also revised 

tnd much enlarged tie ■ Orihoi pist,,** which was onginalJy 

repared by Dr Joseph Wchsteris “Aaencan Diction 

ind wfuch w as afterward rerised by Professor Goodndk 
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Besides the persons already named in connection with the epedal sen’icoa which they have rendered, 3 Jajgg 
Duraher of pereons bare coBtribated important mafenals nnd sDggos,tJooa to the principal collaborators. ^ Amon^ these, 
particular roentiou should be made of Jir. R. S. Dana, of Woodstock, Vermont, who furnished a large and cHtically 
Bcicctcd list of words and readings from the dramatic and other W’ritera of the age of Queen Elizabeth, i^or the 
abundant and varied collection of illiiatrative passages and dtations which were at the sen ice of the Revisers, they are 
indebted to the zeal and painstaking of many devoted “readers’* for the Dictionary, not a few of the most faithfiji and 
judicious of whom were ladies. \ 

To the lion. George P. JIahsit, the Editor is under ohhgations for some valuable suggestions in respect to the 
principles which should ho followed in the preparation of a popular Eughsh Dictionary. 

It is not practicable to enumerate here tho works contmned in the library of antlujities furnished to tho Editor 
and hU associates by the enlightened enterprise of the publishers. As this Dictionary w»tf designed to he not merely 
a compilation, but ft digest of results Obtained by independent research, comparatively few references are made other 
Dictionaries and Encyclopedias. But the best works of the kiod have been freely consulted, and, .among thijnj, the 
wcU-known Dictionary of Dr. Joseph E. Worcester, which is so honorable to the industry of the author and the Scholar- 
ship of the country. I 

\ . 

The features of tho present Edition which deserve to bo specially ennraerated are the following : — 

I. 77i« Jteitfec/ Eltjmalogyj. Thli feature lias already been noticed. It is believed that critical readejg 
acknowledge the learning, tlio bicvity, tie sound judgment, the self-esplaining order, and the minutely-traced ramilica. 
tions, which characterize tlieso etymologika, and it is hoped that they wnU attract the attention and stimulate the studies 
of ail who desire to know more of the vaued history of their motber-tODguo. 

II. Tilt Heeiad i?^ni/iona. Tho definitions of the principal words, not scientific or technical, have been care, 
fully elaborated by Professors Whitney ahd Gilman, each possessing pecuhar qualifications, and each performing his 
work as thoroughly as was possible witbiA tho limits prescribed. Their work was carefully reviewed by the Editor 
beforo it was nJmiticd into tho copy. The rule which ho adopted for bis own guidance was freely to accept nnd 
make any change In the matter and tho isngnage of Uio previous edition which he had rea«oa to suppose wtjuld be 
desired by Dr. Webster himself, were La uoVv living, and fully possessed of the principles which have been nniversally 
accepted by modern philologists and lc.ricogibphers, or which Professor Goodrich would have sanctioned, bad ho been 
able to givo to tho work of rcusion tho full measure of hb well-known eneigy and sigacieus Judgment. In accordance 
with this rule, great pains have been taken,!. To contract and condense tho definitions into as few general hcadg, q; 
numbered divisions, as waspr.'ictlcalle. In this the example of Dr. Goodrich, in his experimental work, was followed, 
nnd tho Revisers have sought to avoid all rcdondancy and tautology, to strike out ail mere enumerations of particular 
applications of meanings, oud to reduce the number of illustrative phrases to the actual wants of the reader. While 
they have been thus bold on the one hand, they have been studiously careCil, on the other, to retain tho exact language 
of the earlier edition, in every case possible, estCemiog vciy highly Dr. Webster’s plain and clearly-oxpresscd definitions 
for their own sike as well as for that of the author, and prefernng to crr on tho side of cautious reverence rather than on 
that of thoughtless innovation. In many cases inm'hicb the numbered articles undora word have been diminished, jt will 
bo found that the number of real definitions has Wen m.ateri.ally incrc.osed. and that tbo’ gathering of them into fewer 
groups has contributed to tlicir more easy coroprclieusion and more ready use. A single articio often includes a group 
of kindred meanings, and thus enables tho reader to view at a glanco their close robtion and similarity, and ti, trace 
out tho subtle movement of thought by which one was evolved from another. Often, too, a Well-chosen citation ftom a 
good author has been preferred, os a means of defioition, to an explanatory circumlocution. 2. An effort has been con- 
stantly mado to develop and nrrango the several mranings and groups of meanings in the order of their actual growth 
nnd history, beginning, if possible, with tbo primitive rignification, as indicated by tlie etymology. As thiR, for many 
rex'ons, has now become possible in numerous cases in which it vras inipo<>«iblo Jn tho time of Dr. Webster, oud as, in 
many instances, Dr. IVebstcr d|j not perfect this .onler when the in.aterials were within his rc.ach, it has been often 
found necessary, in tho present edition, to change lie arrangement of the definitions. Special consideration ha^ been 
given to this point in v iew of tho fact that the study, 'or even the casual notice, of the order of growth in the meimings 
of *in?!e^ ' prds, is n stimulant of thought, and tho habitual attentiou to it is of itself an education. 3. 3Iany new 
meanings luvo been nrlded, cither as they have bcenlbrought to Uglit by an extended examination of authors fn the 
earlier ami bter periods of English literature, or as tliey have occurred to tho Revisers in performing their W(,rk, or 
have Uen siiggc«tcd l,y the kin<lnc«s of critical and tboightfnl friends. 

K i. •' Citation*. Special effort haa been roailo to obtain illustrative passages from classical Eng- 

** ' passages, and also to discover words and meanings thiit ind 

' plan was devised by which a largo number of works Jn nji 

. ^ i .jipctcpt persons, and ft copious collection of illustralivo |iag- 
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wa« it llip i1i*iv.*il of tlie IJoTi'en. Tlie {inncipil «lnmillc nnmors nnd lanotii ;>roie writers, of tho a^a 

if Qifrn I lirilK^tKwcreml Willi cin? b; Mr U S D»n% The phjs of ShiVcipciro iml tlio poetr/ of Milton were 
•“irrfiillr Hii lie 1 llio ni 1 of itio excellent Coneontmeei of Mn Jlir/ Cowilen Chrko and Mr Guy Lusliington 
I’rcnlrrpiM, With { irlienhr reference to my rpceni n«ige which tlicic i*ocli lute Pmctioncd The moit prominent in 
i’ e Ji^np renci of 1 nplidi wntorw, down to the hte«t, h’»e Iiccnrcid for the purpose ofgolcclmg illustrations, especially 
tl o«e wnterP w lio*e «*e of hnguigc is pirticulirly I Iiomntio or cli««icnl Sir Walter Scott, Southey, Coleridge, Laml^ 
lliTon,Wi*limpton Ining.lk Qiiincej, AIscmli),Tennjpon,n3wtIionie, and mmy others, hat oreccned as much aitcn 
tim 1 * the ol Icr writers. A eompintncli rmill portion only of the pissigcs winch were marked and copied haslrcen 
vtinJly ase*1, it l«eing thought «nle»iriljlc to multi)!} aucli pissijjcs when they were require! for no saluablo end In 
{-)v« where to rile a pass.ii, '■'won! 1 rerre no p i?) o«o in illustrating n meaning or justifying the use of a avord,tho name 
only of the author has v*cn pi en, proi i Ic 1, r s m the ca<e of words obsolete or not now approved, the aotbontv 
of pome wnter was deemnl de'inl le The free it«c of this liigc nnd vaned collection of citations will, it is though^ 
a 1 1 greatly to the value nnd interest of the i>resent edition It is bohered that no dictionary of tho language contains 
»(i manr ij t illustrations from ro large a vinely of wnlers The citations winch haio been retained from the prcced 
tng clitions, M well is tho«c inlrwluecd for the first time, liaic, is far is possible, been aerified and copied with sem 
pnlous rare ^uch | i«*ages were j refi-rreJ as would throw additional light upon the definitions, or as possessed 
any inleresi of thought or of langtng" 

JV. 77i< T ocrtii/Zorj/ Iiopiins liiac been apired to introduce additional words, provided they wore of such a 
rhmetrr as to de«crae insertion At tho same time, the Ileaiscra Jiiae been actuated by no desire to swell tho list to 
the greatest possible mimlicr Words which were the olT pring of the indiaidual conceit of a whimsical or lawless wntfir, 
winch dt 1 not conform to the nmlopes of the language, an 1 which were never accepted or approved by good wnters, 
of ihor own or 1 subsequent gencnlion, haie not been admitted On tho other hand, new words which haaebeen 
aclnowlelgM in 1 approaed as good hate been carcfullj gimcrcd, whether oseJ by old authors or new A great number 
of obsolete or obsolescent words, which were once aeeejitcil and freely used, haao been recovered by the rcadiags and 
researches that were directed iii part to this end Sclf.ciplaini»g compounds Lo\c been designedly omitted by liun 
dre»K if not bj thousands, whilo care has been taken to introduce and cvphin all tl ose which need to bo defined It 
will l« obsenel, howcacr, tint tins edition diflcrs from the former editions in following a strictly alphabetical arrange 
ment of ill such words. The participles, participial adjeclnesand verbal nouns In most eases do not aj pear in the 
aocabiilarj as sepanto wonls but arc given under the verbs from which they are formed, and which explain their 
meaning Hut the participial adjectiv es nnd verbal nouns Ime a separate place and treatment, m those cases in which 
ihej Iiave obtained i meaning difilrcnt from that which they derive from the verbs to which they belong The princi 
pal parts of the verbs, regular and irregular, ire given together, witbm brackets under the verb instead of being en 
tered and defined separately But the principal parts of the trregxitar verbs are usual!} inserted in their proper alpha 
1 bctical places with a simple cross reference t® the verbs themselves A similar course has been pursued in regai^ to 
tho comparaUvo and superlative degrees of many adjectives and the irregular plurals of nouns The vocabulary, is a 
whole, tliou"!! not constructed for any display of enumerated titles will bo foim I to bo greatly increased and enriched 
It comprises an aggregate of upward of lid 000 words 

V Tlte Scuntijie and Techmeal DefimUont have been carefully revised nnd elaborated by very able gentlemen, 
nnd with the aid of the best authorities. Many of the articles, it is believed, will command confidence and elicit com 
mendatlon for their scientific value, while their brevity and plain language fit Lem fo’’ the use and instruction of all 
classes 

VI The Collection of Synonyms, so carefully prepared by Profcssor Goodrich, has, with a few slight changes, 
been incorporated into tho body of the work for greater facility of reference The nunaber of the words thus 
defined and distinguished is far greater than tho number of separate articles would seem to indicate The meanings 
are thoroughly discriminated in every case, tbo words being traced from their etymology, and explained by formal 
definitions ns well as illustrated by contrasted examples of their various use In addition, copious lists of synonymous 
or interchan'^eablc terms have been attached to most of the important words, for tho convenience of teachers and 
Inexperienced wnters 

VII ThjC Pictorial Plustrations more than three thousand m number, have been inserted in thcjUou/ of the 
work, for the greater convenience of those who consult it, bat tho obvious advantages of a classified arrangement have 
induced the publishers to repeat tho greater part of them at the end of the volume, and to these are added many others, 
winch, from their larger size or other cause, were not so well adapted to the body of the work. It will be observed 
that an entirely new selection of illustrations has been mad/for this edition, many being taken from ongtnal drawings 
and the remainder chiefly from works of high authontyin tbeir respective departments For the artistic beauty of these 
cuts, the work is indebted to Mr John Andrew, of Boston, who has a distinguished reputation as an engraver on 
wood It will be remembered that only a partial selection could be made of objects to be illustrated Even in ill 

/ 
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vraicd worirs ou Natural History, It ii customary lo rcpmcnt only a limUcd numl>er of olyccts ; anil» in a srort lie tbe 
present, a still smaller number of such illustrations could lio nclmiltcd. The gcncml aim has l>«n to illustrate tbo«e 
objects of uliicli a drawing svould conscy a better conception than a mere scrbal description. Those who nse the 
Dictionary will not fail to observe that, to many words wliich arc not tbein«chc.s illunrated, ihcro are subjoined ref- 
erences to illustrations given in connection with other wonls; ns, under ll’iVArr#, it is said, *• [See 7?7u,‘.',of JlvrK^* 

VIII. Th« Vocnfiiihirica in the Al'panlix Imo lioen rc-cilited, or expressly pn>parctl for this edition by able 
ncbol irs, ns vs ill n])i>ear from llio full account of tlio Vocabularies tbeinsch es and of the researches and aims of ibe 
authors in tlio *i>cclal Introductions wbicli nceompany them. The first and mo»t prominent, the “Vocabulary cf the 

! ■ . . -5 flora 


s aro all tbo )<roducts of original nnd lahoiious research, 


<, -liters. 

r arc trustworthy corapHations from 


Tbo remaining Voc.ibiilir 
iho best sources. 

IX. ' of F.ng1i«li words has been carefully allondcd to in this edition. The principles adopted 

arc stated at length and fully illustrated in the artielo on the l*rineipU*sof I’ronunciation, which w.os oricrinallr prejored 
by Professor (h'odrloh, and has been ehboratetl by ilr. WheeU-r, with suggestions from able scholars;, who, as well as 
himself, have made a spei' * ‘ ’ f ^ ^ 

sati'f.ictory treatment of ■ . ■ . 

sis of Wonls DilTerently 1 * ' ■ . 

tnisivvortby cvhibUlou of ' ^ . 

lion of each won! in the Dictionary is indicalcsl by the marked or figured Key which is to l>e found at the boitoci ef 
the pagi'. This Key has Wu remoilelcvl and arranged with specid reference to this edition, and contains sossc few 
characters addiiiotia! to tbo'C cf the Key previously used. The number of characters now employed is thought to be 
as largo as is dc*inhlc. To attempt more is to seem to promise more than it is practicable to perform, and is, besides, 
open to the objection that a complos notation would not W re.adily ocderstool. 

X. 77.r 0.-<b';7rujv*.y. In this departraent no change has l«ecn made in the principles adopted and elearlr«t 
f.>rth in the I'cvUtvl Kdiiion of 1>A7, and so generally accepted by the .Vmericaa pnblic. In a few elascs of wonls 
the Dictionary revvmmends and follows the peculiar modes of spelling which Dr. Webster introduced for the sake of 


tvaM-'UsWe grv'und of eor-plaitt against tic D'cliona.*T in regard lo this matter, an alternative enhocraphv is cow given 
la ainixv,: every ca«e, tb.e old style of speHirg King subjoined to the reformcvl or new. la two or ihreo instances it ha* 
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.r f.r <>. TOh d,eu- 

5 .I"a!r=ccs of t!i< ...o Tboai* Uie 

a.a ... «ro.. e o. .u oSo, o„ lo, I,, „,_„a i: „ ih. 

p-.,.. s.ri.ei_^rov<T7su..sw.'.haroi.uelothe croujh roscarob and eatvf.d attention which have l-een bestowed 
® pt;_c cwo a dibt cf grateful arproeiation, wv;..k S.. iKl-eves, noil 
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Iraled w6t 1:3 on Natural History, it b customary to represent only a limited number of objects } and, in a -worlc like tbe 
present, a still smaller number of Bucb illustrations could be admitted. Tlie general aim has been to illustrate tliosa 
objects of svbicb a drawing would convey a better conception tban a mete verbal description. Those ubo use the 
Dictionary will' not fail to observe that, to many words wImcIi are not tbcmselvcs illustralccl, there are subjoined ref- 
erences to illustrations given in connection with other words ; as, under H'lfAerr, it is said, “ [See JIluiL of Ilorse.'l 

VIII. Tke Vocabulaviet in the Appendix have been rc-cJited, or exprotsly prepared for this edition by able 
scbolars, as will appear from the full account of tbc Vocabularies tUctnselves, and of tbo researches and aims of the 
antbota iu the special Introdncrions which accompany them. The first and most prominent, the “Vocabulary' of the 
Names ofNoted Fictitious Persona, Places, Etc.,” byMr.lVheelerjis auovel and appropnale accompantraen t of an English 
Dictionary. It is the first attempt of the kind, at least in onr language, ao^ is valuable for its interesting gleanings fiom 
history and biography, as Well as for its exphanations of many obscure allusions in the best and most popular writers. 
The remainin'’ Vocabularies are .all the products of original and laborious rcscarcb,-or arc trustworthy compilations from 
the best sources. 

IX. ' ^le Tronunexation of English words has been carefully attended to in this edition. The principles adopted 
arc stated at Icu'rth and fully illustrated in the artide on the Principles of Pronunciation, wliieb was originally prepared 
by Professor Goodticb, and has been elaborated by Jlr. 'V^hcelcr, with buggesUons from able scholars, who, as well as 
liitntclf, have made a apecial study of En^isb orthoepy and the eevence of phonology. A more ihoTOughly practical and. 


tlon of each word in the Dictionary is indicated by the marked or figured Eey Avbich is to be found at the bottom of 
the page. This Key has been remodeled and arranged with tpeci.d teferenco to this edition, and contains some few 
characters additional to those of the Key previously used. Tim number of characters now employed is thought to be 
M large as is desirable. To attempt more Is to seem to promise more than it is practicable to perform, and U, besides, 
open to the objection that a complc* notation would not bo readily understood. 

X. 7Vt« Oriho^aploj. In this department no change has been made in the principles adopted and clearly set 
forth in the ^e^ Ued Editioa of 1847, and so generally accepted by the American public. In a few classes of u ords 
the Dictionary toeoiuTncnds an«l fuUo»vs the pocohar modes of 8|>e)iiog which Dr. T7 ebster iutroduced for the sake of 
carrying out the acknowledged analogies of tho lansongo— modes of spelling, which, in every instance, bad been pre- 
viously suggested by distinguished English grammarians *nd wnters on onhography, such as Lowlh, Walker, &c, and 
the propriety of which Ins been recognited by Smart and other recent Eoghth leaicographers. But to remove every 
Tcasouable ground of complaint ftgainrt tho Dictionary in regard to this mauer, an alternative orthography is now given 
in almost every case, the old style of rpelling being subjoined to the reformed or new. In two or threa instances it has 
iiccn foutivl that tiic forms introduced by Dr. Webster, or to which he lent his sanction, wore baied upon a mistaken 
etymology, and Ihcreforo these forms hate been set aside, and the old spelling lias breu rertored. Preceding 
this nroonnt aro some Observations on the general subject of Orthography, with copious “Hulos for Spelling Certim 
Clvsvcs of Words" prepared by Mr Wright, followed by “A List of Words Spelled in^^wo or More Ways," compiled 
expresdy for the present edition. Those new features give this cdituSi uf the Dictionary a great superiority over the 
former editions. 

In conclusion, the Editor ^desire* to express bis thanks to all the pereons nho have assisted in the preparation 
of tlic prevent edition, for the fidelity and pciscvcraDcc witli wlach they have discharged their duties. It is to their 
iiiduvlry, scholarship, and seal, that the peculiar cxcclientcs of this edition arc chiefly to be ascribed. Though the 
Editor is moro sensible of its deficiencies than any other person can he, yet be does not hesitate to commend it to the 
piihlio for the improicmctits which are due to the thorough teseatch and careful attention which h.we been besto'red 
by his associates hv prepamg it To them the public Owe a debt of grateful apptedahoD, which, he bcheres, will 
l., rf,crf„lly 

New Ukvur, JiiJij, 150,4, 


r.S. laiAiniJcb as with the progress of Pcicncc. the. inventions of art, and the freedom accorded tobteratore. new wordv 
pmdtially emne into «wj and words Already familiar aie emple^ in new apph aricns and eiguificationa, it is incvil.ihlo i 
that a snpjd. metit of new words and now meiiijngs Bhoold occasionally bo required for the'dictiouary of every living * 
laiigtisge. The mstenvls for such a supplement hava l«cn tlowly accumulated from minyeourcca and at the suggestion ' 
andbj thcassismnccof many friends of Utenvlnro and aciMiNi Thcsoraatcriala have been carefully revised and greatly* 
enTinhcl tw the eonecientious U>/>uni of rrofes-siw FranWn It Dexter, of VaIo Collego, and, as tbe result, a constderablo ' 
.lUli .n of TO.. „,1 !, .ow vrewnted M tlo paUio, togttVt .illH » mj.tW tarwod ; 

tt.l,OTOry, *„t of SI., Loon,!. J. fimrUll. . cnnM o.rcri.ncnJ .Indent .nd Inbomen-.V. T. 
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rcjocuon of many tliou«an<l« of wonl«, >\lncli may properly find a place m the glo«»nnes of anliquariani, a$ a cucioii? 
exhibilion of what haa been propojcc/, but nc^er orfo^erf, na a part of our language, but which, for that reason can 
hare no claim to stand m a dictionary (1c«igned for general u»c All avord*, indeed, aahich are necessary to an under- 
ttanding of our great writer*, such aa Bacon, Spcn»cr, Shahc^pcare, &e , ought, though now obsolete, to bo carefully 
retained; and in the pre«enl rcM'ion a conaidemble nninbcr of this cla«s have been introduced for the ilrst time 
Other wotd« hare likcwi«c been admitted, to a limitcl extent, namely, the familiar terms of common life in England, 
which have been much n«ed of late 1) popular writers in Great llntnm Many of these need to bo explain^ for 
the benefit of render* in this "ountrj , and, if marked as “familiar," “colloquial," or “low,” according to their true 
cJiaractcr, they may be safi.1j iu«ertcd m our dictionanc*, and arc cnliilcd to a place there, as forming a constituent 
part of our WTiltcn and spoken language. One of the mo«l dilTicult questions on this subject relates to the introduc- 
tion of lechmeal nnl scientific term* Mo«t of our general dictionaries arc, at prc«cnl, without any plan as to the 
extent anl proportion m winch such wonls should be in*cr(e<l, nor can tlicy ever bo reduced to order until each 
department is rcai«el by men of science who arc intimately acquaiatcd with the subjects, and avho arc competent to 
decide what terms onght to be admitted into n general dictionary, and what terms should be reserved for special 
dictionanc* dcaoted to di<tinet branches of science Somclliiug of this kind, on a limited scale, has been attempted 
in the progre** of this rcvis on Lists of words ha\o been obtained from tlio gentlemen mentioned above, which might 
properly bo in*crted in this volume, and very few terms of this class have been admitted except under their direc- 
tion In acconlancc with their ndi ice, n small number have been excluded , but in this rc*pcct the Editor has not 
fell at libcrtv to carr} out las views in their full extent 

In rc*pcct to AnifncoiiisHu, properly so called U is known to tl«o*c who arc convt-sant with the subject, that they 
arc lc‘* numerous than has been generally suppo*cd Mo«t of those familiar words, especially of our older States, which 
have been considered as peculiar to our counts}, were brought by our ancestors from Great Britain, and are still in 
constant u«c there o* local terms The recent investigations of Forby, Holloway, and Ilalliwcll have thrown much 
light on this subject, and tho names of these authors arc, therefore, Ircqucntly placed under the words m question, 
to indicate their origin and their prc«cut u«o m 1 Dgtand Notes liavc also been added to some words which aro 
peculiar to our eountrv , but llieir number is compnratiiely small 

In reference to OrtAojrop/.y, some important altcralions have been made, but in strict conformity, it is believed, 
with the Author’s principles on this subject The changes in our orthography recommended by Dr Webster are 
of two distinct kind*, and rc«t on verj diffcrcut ground* These it may be proper for ft moment to consider His 
mam principL wn«, that t/« ten 7«nei«J of our lanyuoje to gnater itinpltetit/ o»d broader analopiee ought to uaicheil 
ond entmhed tcilk the utmoil core lie fi.lt, llicreforc, that whencvci n movement toward wider nnalogies and more 
general rules had advanced so far as to leave hut few exceptions to impede us progress, those exceptions ought to 
bo set nsido at on«, and the analogy rendered complete On this ground, be rejected the » from such words as 
faiour, labour, 6.c, Of tbc<o we have a large number, wIikIi came to us , m most cases, from Latin terminations in or, 
througii Iho Norman French, but encumbered wuU ihc silent u, as in emjoerour, nulkour, editotir, &e From tins entire 
class, except obout twenty words, the « has been gradually dropped, and in rc«pcct to the«c, scarcely any two persons 
can bo found, however strenuous for retaining it, who arc in practice consistent with each other, or with themselves, 
as to Iho words in which this letter is u<ed In fact, we have reached a point where, unless we take Webster and 
tho dictionaries which agreo with him as our guide, wc Lave no etandard on the eubject, for Johnson, Walker, and 
others retain the « in numerous woials into which no one would think of introducing it at the present day I^blic 
convenience, therefore, demands that wo do at once what must ultimately be done No one can believe that the 
progress of our language will be arrested on Ihi* subject llie u will speedily bo omitted in all words of this class, 
unless, from tho sacredness of its associations, it be retained in Sanour, which may stand for a time as a solitary 
exception Nor is it Dr Webster who is the jonovaior in this case, but the English mind, v>hicli has for two cen- 
turies been throwifl'^ off a useless encumbrance, aod moiing steadily on toward greater siiopLcify la the structure of 
our Ian'wia'’c Such, too, is the case with certain terminations in re, pronounced like er, as, centre, metre, i.c Wc 
have numerous words of this class, denied from Iho FrencJi, all of which originally ended m re, a«, cider (cidre), chamber 
(cAanilirc), &c Thc'C have been gradually conforiueil to the English spelling and pronunciation, till the number lO 
re IS reduced to not far from twenty words, with Ihcir derivatives, and in respect to them also the process is still 
coin" on Center is, to a considerable extent, the spcUing of the best mathematical writers Meier is the word 
Liven by Walker in his Bhjimng Dictionary, from ft sense of the gross inconsistency of attaching to this word and 
Its derivative, diameter, a different termination Others are gradually undergoing tho same change Dr TVebsfer 
proposes therefore, to complete the analogy at once, and conform the spelling of the fewr that remain to the general 
principles of our language Acre, lucre, and mateacre present tlic only difficulty, from their Lability, if changed, to 
be mispronounced, and may therefbre bo suffered to stand as aeeessary exceptions Another departure from the pnn 
ciples oT English orthography wliicli Dr Bebster has cndeavorwl to correct, is one that was pointed out by Walker, 
in very emphatic terms, nearly fifty years ago The principle in question is tlii«, — that, m adding to a word the 
formatives tng, ed, er, &c , a single consonant (if one precedes) is doubled when the accent falls on the last syllable, 
as iQ. forqeiling, beginning, &.c , but is not doubled ttlen tie aceetUfaU* on ony of the preceding syllallee, as in benefit- 
tnc gardening, dc Walker, in his fifth Aphorism, says, “Dr LowUi justly remarks that an error frequently takes 
place m the words Korshipping, counselling, dc, which, having the accent on the first syllable, ought to be written 
viorshving, counseling An ignorance of this rule has led many to write ligotted, for bigoted, end from this spelling 
has frequently arisen a false -pronunciation But no letter seems to be more frequently doubled improperly than U 


my^we'^should'^'OTite retelling, and yet offering, itffenng, reasoning, I am totally at a loss'to deter- 

mine and unless I can give a better plea than any other letter of tho alphabet for being doubled in this situation, 
I must in the style of Lucian, in his trial of the letter T, declare fbr an expulsion ” These were the deliberate and 
latest ommons of Walker. If he had taken the trooble to cmtt them into his vocabulary, instead* of relying on a 
mere remark of this kind for the correction of the error,— if he had simply stated, under about forty verb*, how 
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Fosbroke hns been Vroquently co\ 
recent Dictionary of\Sniitlx 
the ebborate work o,f Coleman 
been collated tbrousbMt, willi 
also of the Boman Catholic and 
iindley and Loudon, tn natural Iii\ , , 
Natnraliit’a Library (lo3i— 43), liavA ^5 
Penny Cyclopedia and sjmilar vorkA ,f 
llamble’fl Dictionary of 'terms in tlA jJ' . . 
respect to mercantile subjocls, baukiDiij ‘ I 
lias been collated at ciery' step, ns iluV . 
Dictionary of Manufactures, Arts, and i \ 
antboriiy. In engineering lind inecbamV 
been carefully collated, nith n constant 
Baclianan, in the editions of'lSlG. lit 
Text-Book (1841), lias been taken ns a guid\ 




j fcse principal reliance hns been placed on flio 


I jonty. In respect to fbe antiquities of the church, 


__^^^sulted; and Hook’s Church Dictionary (1844) has 


j. connection with the more extended aiticl 
In the fine arts, much use has been, made \ 


(p{ 


B'ebster and Parkes on this subject (1811)'n^ 
■st time in n, scientific fu, 


sS?*, nies, Testments, Ac , of the church of England, and 
‘ ly, use has principally been made of the vritings of 
Cyclopedia of Natural History (1835-7), ani Jaidine’s 

1 * m connection snth the articles on these subjects in tho 
ogy, and some associated branches of naturil history, 

) has been compared with this work througioul. In'” 
.asurcs, &c., McCulloch’s Commercial Dictionvry (1815) 
these subjects. In manufactures and tho arts,' Dr. lire's 
ppUment (1645), has been relied upon ns of the highest 
1 e^Tt’s Engineer’s and Mechanic’s Cyclopedia (1842) has 
' lore popular and recent Dictionaries of Francis ' Grier, and 
Dictionary of Marine Terms, in Lieutenant Titten’s Natal 
affairs, the Dictionary of Campbell (1844) has lecn followed, 
m Brande and the Penny Cyclopedia, on the kindred topics. 
>nary of Elmes. In domestic economy, the Etiyclopcclia of 
jcd ninny important statements, on a great vancty of topics, 
{(o this has been added Cooley’s Cyclopedia ofjPractical Be- 
lt in respect to the arts, manufactures, and fra«s. Such, in 
in this revision. |j 

o embrace nntU accuracy all the various departaints of know!- 


presented for the first 
celpts (184C), as cxliibiting much , collateral 
general, are the authorities which haic been 

But it is obviously impossible for any ona-^. 
edge which are now brought uith'm the compass ol 

which abound in works of this kmd.'^ To avoid till. . .... ........... ... 

at first made an arrangement with Dr. J.viiis G. PticrvAi., '"'ho had Tendered important nssislaaco Xo pr. Webster in 
the edition of l6l8, to take the entire charge of revising (he scientific articles embraced in this workJI This resislon, 
however, owing to eauHS beyond tho control of erthet patty, was extended to but htile raoie than iyj Utters of the 
alphabet; and the Editor theu'obtAlacd the assistance of his associates in office, and of other gcnt^iicn in various 
professional employracnts. To tUcsd-hc Vould now return his acknowledgments for (he aid they lia\'e| afibrded. Tho 


oil dictionary. Hence arise most of the errors and inconsistencies 
till/ ) as far as possible, especially in matters of sci/^cc, tho Editor 


articles on law haro been collated with Blachsionc, ond with Bonner's Law Dictionaiy, by the Ilcjij ELtzcn Good* 
aicti.'i^fonnerly Professor of Law in Yale CoH^c,' aud Ibo errors discovered, which were few in nimb 


Atv.usiu, u> lu .11., u vvu'ijv, ttpu lUB CIIVI9 uubv>«icu, i.iiiu iv'> lu ulinber, have been 

'carefully corrected. The departments of ecclesiastical hbtory and ancient philosophy hare been tliotbl^hly revised by 
tho Bev. Jaues MniDOCic, D. D., late Professor in the Andover Theological Seminary, who has fiirnished, in many 
instanecs, new ond valuable definitions. The terms in chemistry have been submitted to Professor SiLtiitAX, of Yale 
'Villego; and whatever changes weru requisite .In the explanations hare been made unilcr his urection, In the 
oftrtmenls of botany, anatomy, phjriology, lacdicinc, and some branches of natural history, t)r. jITebstcr recehed 
'stance, in the revision of 1840, as mentiobed above, from Dr. Wii.x.iaji Tcli.t, late iTofeaor in the Medical 
^ntioa'iof Yale College. Still further aid has been received from tbe same source in tho present revision, nsd 
if t/ie accuracy of this work, iu theso' branebes, will bo found owing to the valuable assistance ho lias thus 
On topics connected with Oriental' Utcratwro, aid has frequently been obtained from Professor Gtsns, of’ 
ylegi, A part of llie articles on n^lrooomy, meteorology, and natural philosophy, in tni edition of 1628, 
jjj^lerUhe revision of Professor Ouistcd, of Tala College. Tliia revision has now bccn|t.xtcnded to all the 
Jih I ' ® subjects throughout the work, and new dcfioitloos have been furnished In nume^cus instances. Tlie 
Iv mathematics, after having been compared with tboso given in the Dictionaries of Ilntton and of Barlow, 
•KLLTj of Y'alc College, and the alterations have, In all cases been made under 
ViJ'nela the sciences of geology nod mineralogy, .a tborouglt revision of the whole voluml has been made by 
loV" " . . . . „ .... i . 
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. E.-q., Geologist and ^lincralogist of tho Dnitcd States Exploring E.xpedltion, nnij associate editor ol 
*Vi<|,N^curnnl of Science and Arts, to whom the Editor Is likewise Indebted for nsslstarcc on various other 
^j^greatly cnbaLCcd the laloo of tho work. In practical astronomy, and tho srience'of entomology, 
y^tly received from EowAno C. lIuimcK) Esq., Librarian of Y'alc College, /The articles on paint- 
have, to a great extent, paswul under the inspection of Natuasici. Joca.'m, Esq., Painter, of 
'Icfinitlons ha\c in many cases been famished. j , 

. 1,08 liken he bcin c.arricd on srith literary friends in England, and especially with oue of the 

- ^ Cyclopedia, silth a view to obtain inronaation on certain points, in respect to which nothing 
_ o ^ books williin the reachlof the Editor. Extended lists of /words haie been trans- 
Tctuniid with aropio notes ^anu^ explanations. 2Iuch obscurity hits ilius bccu remoted iu 
'••Lioh Laio a peculiar sense in ^gland, especially some of frequent occurrence nt tho 
Oracle, and in the familiar inlcrcoursc of life. To the friends' wbo have giten their 
Tyncats the Editor would rctuiti his cordial thanks. IVliatcTir improvement the work 
>3 respect to clearness, accuracy, and fullness of definitioni will be found owing, 
'"cVMhcy have iJius aflutdeJ. ^ j 

' ' ’tie Kordi, the Editor has felt much hesitation and cmlimassmcnt. Some thou- 

t thls ret Lion, and the iitimbcr might hate been swelled to ninny thousands 
ore Is, at the l're«cnt ^y, especially in England, it boldness of innovation on 
J ^iiouancs*. A hasty intrednetion. into our dictionaries, of new terms, under 
•cd. Our socabnlw Is alreadd encumbered with a multitude of words. 

nf rM»V.«t. -n,! ?r t='- — n ... v— ’ 
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of Epglish literature,'- and it Is'n serious evil Jo add to their number. 



I’m I ACE to TIIL KEVISID LElllO^N Ot l8l7 


(Tjcclion if many of nortl*, winch may properly find n place in llio glossaries of antiquarians, as n curious 

exhibition of what has been yropptff, but never nrfo/rferf, as n part of our language, but which, for that reason can 
hare no cHint to iland in a dictionary designed for general 0*0 AH words, indeed, which arc necessary to an under* 
ttinding of our gT^^t writer?, such a? Bacon, Spen«er, Shakespeare, &c , ought, though now obsolete, to bo carefully 
retained, and in the present revision a eonsidcmblo number of this class have been introduced for the first time 
Other word* have likewise been admitted, to a limited extent, tunnel}, the familiar terras of common life m England, 
which have been much n»cl of late b) popular writers in Great Britain Man} of these need to bo cxplam^ for 
the benefit of reader? in this "outitrj , and, if marked as “ familiar,” “ colloquial,’ or “ low,” according to their true 
character, they may be safil) iu«ertcd in our dictionaries, and arc entitled to a place there, ns forming a constituent 
part of our written and ?pokcn language One of tlio most difllcult questions on this subject relates to the introduc- 
tion of technical nnl scicntiric terms JIo«t of our general dictionaries arc, at present, without any plan as to the 
extent nnl j roportion m winch such wonls should bo in*crtc<I, nor can tlicy ever be reduced to order until each 
department is rcvi«cf bj men of science who arc intunalcly acquainted with the subjects, and who are competent to 
decile what tonus ought to be admitted into a general dicliotuiiy, and what terms should be reserved for special 
dictionaries devoted to di*tiiKl branches of science Somcthiug of this kind, on a limited scale, has been attempted 
in the progress of tins rcvivon Eists of words have been obtained from the gentlemen mentioned above, which might 
properly bo inserted in this volume, and very few terms of this class have been admitted except under their direc* 
lion in ncconlancc with their adv icc, a sm^l number have been excluded , but in this respect the Editor has not 
fell at libcrtv to carr) out his views in their full extent 

In respect to Aineri«i>iisni*, properly so called, it is knowm to those who arc conversant with the subject, that they 
arc lc‘» numerous than has been generally supposed Mo«t of tlio«c familiar words, especially of onr older States, which 
have been considcrcl ns peculiar to our countrj, were brought by oiir ancestors from Great Britain, and are stiU in 
constant u«c there o« local terms The recent investigations of Forby, Hollow aj, and Ilalliwcll have thrown much 
light on this sulject, and the names of these authors arc, ihereforc, trcqucntly placed under the words m question, 
to indicate their origin nnl their pre«oul ti«o m England !Nolcs have also been added to some words which are 
peculiar to our coontn , but theie number is comparatively small 

In reference to OrtAojrapAy, joiuc important alterations Lave been made, but in strict conformity, it is believed, 
with the Authors principles on this subject Tho changes m our orthography recommended by Dr Webster nro 
of two distinct kinds, nod rest on (UtTcrcut ground* Tlicse it may be proper for n moment to consider His 
mam irmcipk wn*, that //« ten I'ntits of our language to ffrtaltr sijiphcity anrt fcroaiffr anahpes ought to ie uiatehed 
and efenshed uith the utmosl core He felt, therefore, that whenever a movement toward wider analogies and moro 
general rules had advanced so far as to leave but few exceptions to impede its progress, those exceptions ought to 
bo set aside at once, and tho Analogy rendered complete Oa this ground, ho rejected the v from such words as 
/atour, labour, d.c Of thc*c we lave a large number, which came to us, in most cases, from Latin terminations in or, 
through tho Norman French, but encumbered with tio edent u, ns id emperour, aulhour, editour, £.c From this entire 
class except about twenty words, the u Las been gradually dropped, and m respect to these, scarcely any two persons 
can bo found, however strenuous for retaining it, who arc in pratltce consistent with each other, or with themselves, 
as to tho words to which this letter is used In fact, we have reached a point where, unless we tako TTebster and 
tho dictionaries which agree with him as our guide, vve have mo standard on the subject, for Johnson, Walker, and 
others retain the it in uumcrous words into wbicli no ono would think of introducing it at the present day Public 
convemcnce, therefore, demands that wo do at once what must ultimately be done No one can bcheva that the 
progress of our language will be arrested on this subject The tt will speedily be omitted lu all words of this class, 
unless, from the sacredness of its associations, it be. retained in ^^anour, wmeh may stand for a time as a solitary 
exception Nor is it Dr '^\cbstc^ who is tho innovatoi lo this ease, but the English mind, which has for two cen 
turies been (keawtag olT a uscloea eocaiahraaco, sod Toonag steadily oa iowird greater simpliaty in tho structure ot 
our language Such, too, is the case with certain Icmiinalions lu re, pronounced like er , as, centre, metre, &c "Wo 
have numerous words of this class, derived from tho Frcncli, nil of which originally endvd in le, ns, cider (ctdre), cJ amber 
(ekanibre), These Lave been gradually confomicd to the English spelling and pronunciation, till the number in 

re IS reduced to not far from twenty words, with llieii denvatirea, and in respect to them also the procegg js still 
goin" on Center is, to a considerable extent, the spelling of tl e best mathematical writers Ifetcr is tlie w ord 
given by "W alter in his Rhyming Dictionary, from ft sense of the gross inconsistency of attaching to this word an I 
Its derivative, diameter, a different termination Others arc gradually undergoing tho same change Dr W ubstcr 
proposes, therefore, to complete the analogy at once, and conform the spelling of the few that remain to the general 
principles of our language Acre, lucre, and massacre present tho only difficulty, from tlieir habihlj, if clanged, li 
be mispronounced, and may therefore be snffered to stand as neccssarj exceptions Another departure from flie pru> 
ciplcs of English orthography which Dr Webster Las endeavored to correct, is one that was pointed out ly ‘Walker, 
in very emphatic terms, nearly fifty years ago I he principle in question is this, — that, in adding I) a word tl 
formatives tng, ed, er, &c , a single consonant (if ono precedes) is doubled when the accent falls on the last aylki^Ic 
as in forgelling, beginning, &.C , but « not doubled uhen tie accent falls on any of tie preceding sjUalks, Oh m Un /=■ 
mg gardening, &c Walker, in his fifth Aphorism, says, ‘ Dr Lonlh justly remarks that an error frequou v lakr- 
place m the words icorshipping, counselling, &c , which havrog the accent on the first syllable, ought ti o" -wr 
worshvinSi counseling An ignorance of this rule has led many to wTite ligotted for bigoted, and Iron Ih «■ 11 - 
has frequently arisen a false pronunciation But no letter seems to be more frequently doubfrO t 

^Vh7 we should write libelling, leitlhng, revelling, and yet offering, suffering, reasoning, I am totally c a i'*' 
mine, and unless I can give a better plea tlian any other letter of tlie alphabet for being doable' J ^ 

I must, m tho stylo of Lucian, in his trial of the letter T, dedoro for an expulsion The' werr ih ^ 
latest opinions of Walker If he had taken the tumble to carry them into his vocabnlaTv msu'*’’* ' 
mere remark of this kind for tht> correction of the error,— if he had simply stated ual ■* ' 
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the p.'irtlclple should be spelt (for he lUd uot girc participles in Lis Dictionary), and had altered six or eight words, 
ns tcorsiiipper info tiorshtper, traicUcr into trmtltr, Ac., the error would probably, by this time, liarc been wholly 
eradicated from our orthography, and Dr. IVebsIcr aronld Lave escaped much ignorant vituperation for following in 
the footsteps of TVnlkcr and of Lowih. Walker al<o says in Lis Aphorisnss. “IVliy should wo not wTitc dullnes$, 
/ulln'si, tlxllfaU viH/til, ns well ns siijfnes) and gru/ntss!" Tlie principles of onr language plainly require us to do 
so 5 and Dr. Webster felt that the change might easily be made. Tlic words which need to be reduced to this analogy 
arc only about eight in number, including imtaUment and inlirallmenl^ winch, if spelt wnth a single /, arc liable to 
he mispronounced imtalm'nt, Ac. Again, the words ctpense, Ueettse, recompcnie, which formerly Lad n c in the last 
syllabic, have now taken an s, lccau«o the latter consonant is the only one used in the derivatives; as, expensitf, 
A-e. A similar change is needed in only three words more to complete the analogy, namely, defense, offense, and 
pretense; and these Dr. Webster h.ns changed. It is sometimes asked, “Wiyuot change /ene« also?’’ For the 
simple reason, that its derivatives arc spelt with a r, ns fenced, fencing; nud the word, therefore, stands regularly 
with others of Its own class. Finally, Dr. Webster proposes to ilrop the « in mould and moult, because it has been 
dropped from gold, and all other words of the same ending. Such arc the principal changes, under this head, intro* 
duced by Dr. Webster into his Dictionary, la the present edition, tiic vsords arc spelt jn both ways, for the 
convenience of the public, except in eases S'hcrc this seemed to bo smncccssary, or wa'. found to be inconvenient. 
These changes, considering the difiicnlfy that always belongs to such a subject, have met I'ilh far more favor from the 
public than was rca"onably to he expected. Most of iLcm Iwte been cx}en«ivcly adopted in our country. Tlicy arc 
gaining ground daily, as the reasons by which they aro supported arc more generally understood ; and it is confident- 
ly believed that, being founded m cslablidjod aiudogics, and intended merely to repress irregularities nnd remove 
petty exceptions, they must ultimately prevail. 

The other cla«s of changes mentioned above rests on a didcrent ba-i-'— tliat of Ktymologg. Tlic«cvvill be esti- 
mated very differently, according to the acfiuaintnncc of different per<onswith the languages from which the words are 
derived. WiicQ Dr. Webster suh'^tituted Indegoom for Iridegroom, felher for feather, Ac., the German critics higldy 
applauded the change. ITiey predicted its speedy and universal reception, because similar improvements, on a much 
broader scale, had been easily made in their language. But Dr. Wclitcr found the caso to he widely different among 
us. After na experiment of twelve years, he rcslorevl the old orthography to a considerable number of such words. 
In iho present edition, It is restored in respect to nearly all that remain, from the full conviction, that, however desirahls 
these chnDgcs may be, in them'^clvca considered, ns they do oot relate to the general nnalogics of the language, and 
can not ho duly appreciated by the body of the people, they will never be generally received. 

On the subject of Pronunelatlon, much labor has been bestowed m the progress of this revision. A careful 
eomparison has been made with the latest aultioriiks, and wherever changes seemed dcsirahlc, nnd eould ho made 
in ron-Nteney willi the Author’s principles, they Lave been here introduced. The Ecy to Fronunciation Las been some- 
what enlarged, and placed at the bottom of each page, for greater caro of reference, nnd the pointed letters have been 

used to n still greater extent. Many thousand vro^-i have been rc-spcljcd, and no efforts hare been spared to render 
the work, in all respects, a romplcte Pronouneing Dlclionanj. In tlio progress of these labors, Iho Editor Las been 
frequently struck wiih the wisdom of Dr. Webster, in not attempting too much as to marking the pronunciation. 
Motl of the later orlhoC-pists, as Knowles, Smart, Ac., Late made their sy«lcm of notation so extensive and coniph* 
c“‘«d, and hare aimed to esliibit so many nice eliadcs of divtioction, as in many eases to perplex, rather than aid. 

The Pubh'hcrs, being dc«irous to make this, in all respects, a complete work of reference, Lave introduced, at 
the close of the volume, a list of Greek and Latin I’lopcr Karnes, with their pionuncmtion, prepared by Professor 
TuACTiEn, of Yale College ; a li-t of Scripture IVoper Karnes, prepared by Professor PonTEt?, of Yale College ; end a 
Pronouncing Vocabulary of Modern Geographical Kamcs, prcparcil olro under the supcrintcndenco of Professor PonTcn, 
Of these a full account wUl be found in the acvcml prefaces by which they aro accompanied. 

la conclusion, the Editor would acknowledge liis obligations to the gentlemen who have aided him for more 

than tvvo years m these labors— -Sir. SiWcri. W, B.vrxvm, JI. A., of Yale College, nnd William G. irEBSTEn, 

Esq, ol New Haven. The intimate acquaintance of Iho latter w-itli his father’s views has made Lis counsel and 
co-ojy*ratiou of grcal value in the progres-i of this revision. 

To The overseers of the mechanical cvceulion of this work, ol the BostOM TrrE A^D SiEiiEOTTrE FocxDitT, 
the Witor would likewise make his acknowledgments, for many valnablo suggestions, during the progress of the revision, 
and for the watchful care nnd assiduilr with which they Lave performed the ditScult task of giving accuracy to the 
d-iails of tliis volume. 

New Haves. Sept'niher, 1817, 
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Is llio jeir 1753 , ju^l ittlicclo* 
of our \crnscuhr tongue*, and for coi 
|>ooi'lc of ll>ii country t>oon after tl 


. I considered such a work as very desirable, 

a ■ . ! . ling my timo lo other occupations for obtain, 

ing sub'istcnco 

About tlnrt) fitc jears aso, I began to think of nttcmptiiig the compilation of a Dictionaiy I tv as induced to 

this undertaking, not mor* ^ <* 3 _ <• .i r 

rcadms inoilem hooka of ■ ! • 

for explaining many new 
tins dcftcl m part, 1 puhli 
a lirOTr w ork 

!Mv original dc<itm did not extend lo an investigation of the origin and progress of our language, much less of 
other languages I limited m\ views to the correcting of corlam errors m the best English dictionarie®, and to the 
suppljing of wonls in winch tliej are deficient Uut after writing through two letters of the alphabet, I determined 
to change nij plan I found nij self ciubarrwscd, at every step, for want of a knowledge of the origin of w ords, which 
JouNso''fi DAtUbYi JtMts, Skivver, and some other aulboi^do not alTord tho means of obtaming Then, laying 
i ’ * 1 1 > 1 . , except lexicons and dictionaries I endeavored, by a diligent 

, • letters m about twenty languages, to obtain a more correct 

• atBmUcs between the English and many other language^ 

* • years before I discovered that I had to unlearn a great deal 

I _ j .L > . ^ — 1 ♦« *».« rudiments of a branch of 

ermcipa? Words in twenty 

. • • been to open what are to 

^ ^ • vhich these languages are 


that ^ 
crudi 


Zaii> 


After completing this Synopsis, I proceeded to correct what I Lad wntteh of tho Dictionary, and to complete the 
remaining part of tho w ork But before I had finished it, I detennmed on avojage to Europe, vvith the view of 
obtamin" some books and some assistance which I wanted, of learning the real state of the pronunciation of our 
language m England, as well as tho general stale of philology m that country, and of attempting to bring about some 
agreement or coincidence of opinions in regard to unsettled points in pronnncialion and grammatical construction. 
In some of these objects, I failed , in others, my designs weie answered 

It 13 not only important, but m a degree necessary, that the people of this country should Lave an American 

"ugland, and It Is 
. ’ ot ideas ; and If 

■ anguage Now, 

)f the two coun. 
JO found I ven 
ind of fill otliLra 
of /laidiiiff and 

■ * ed, find some of 

which now lorui, a iieLessbUiy paiv w* luu u* .. ^ ^ ^ ^ ^ , ,y of tl esc Uriur 

are no part of our present language, and they can not be, for the things which they express do pot exist 10 itliis 
country^ They cm be known to us only as obsolete or as foreign words On the other hand, tl 0 jnstitu^.uuf m 
■' . _ appLcations of old tenns, unkt-ov i rtu tho 

ot bo inserted in their dicLwian 
. %nd, consociation of cLuicbr rpert 
t, assemlly, escficat, dLo, jrt dirf” 

• this country vvliich<<D jc.j.-J' 

the words conyresc, sma> ,s-’ 

, ed in this county to > *"* 

■ mment, escfi^ car, 1 ‘ '' 

. of our civil iss* ta'jn' *» "*■ 

omte language m tho definitioi of words, even when me wonin express tho esme th — _ ' 
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English dictionsries infonn us that a justice is one deputed by the lin/; to do right by rray of judgment 5 he is a lord 
by his office; justices of the peace arc app ' ’* inaccurate in respect 

to this officer in the United States. So • t in this country the 

distinction between constitution and late plantation is a very 

' — , ' • e . . T. 1 j application nnlcnown 

■ • qnirc to be defined in a phraseology accommodated to llic condition 

• . the people of England must look to an American Dictionary for a 

, d to the people of the United States is obvious ; and 1 should snp* 

I . e no difference of opinion as to the lime wlien such a work ought to 

I • ' • 'hich serve to justify this attempt to funsish an American 

*es. Host of these are too obvions to require illustration. 

■ n feeUogs, but which, I trust, will meet n ith approbation 

bo passed in silence. It is this : “ The chief glory of a 
" « ‘ this opinion deeply impressed on my mind, I have the 

same ambition which actuated that great man when ho expressed a wish to give celebrity to Bacox, to IIooia:n, to 
MitTON-, and to Botle. 

I do not, indeed, expect to add celehi'* ‘ . 

SRALI, ilAHSAT, DmailT, SiflTU, TEDSini • * « ... 

HXD, WAtsn, Ir.vixo, and many other i 

iiride and satlsficuon that I can place the ' 

UnroEv, Addisox, Ray, Miexee, CowrEu, Davt, Taoitsox, and J.\«esox.^ 

C and 

f Tvitfi eonfi. 

« . bv the best 

. ! . ;elUshmcnt 8 

t- '4... .1 • ^ , ’ AguiXOTOX, 

odem grammar, present as pure models of 
I ‘ . with truth, that our country has produced 

I , , of the authors of the Federaust; of Mr. 

Aubs; of Dr. Masox; of Jlr. UAurtn; of Chancellor Cent; [the prose j of Mr. Barlow; of Dr. Cuaxxjxs; of 
Wassiisotos Ibtixo ; of the legal dcrisious of the Snprenie Court of the uniteil States; of the reports of legal de- 
cisions in some of the parti* ’■ • ’ •• ' ■ * 4 . . 

V.. 41... "arkind. 

history 
'mment. 


U equaled only by that of 
The United States co 
of nations. They commet 
and with that best gift of uou 

arts and sciences, our cithens arL _ ^ j ... 

no superiors ; and onr language, within two centuries, will spoken by more people in this country than any other 


iujii, tiiv cunsiiau reiigiou. xueir population is now equui to t&ui or iiiU^laud ; in 
reiY little behind the most eoligbtcnca people on earth — . m some rcsjiects fliey hat e 


t.^ iiviuil It sjusiies my mmu mat x u'uo uoiic on titxt juy ucaiiu, luy luiums, nuu my j>uouniaiy 

meanswouM enable nr* * ’ ’’ • . • -* •• ’’ • 
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tribute of my nioyt gn 
the noil profitable tur 
of It maj be gncioitil; jyiyi 

Titw liJS. 


NOAH IVEBSTER. 
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tlntiouib eoloBj *■ ^a'’’ at . » r-t .* 1 Th . w». «v. fnmn «r wvt r • av, 
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encoung^d t>7 tbc prospect of laciees- 
1 the daoghter of 'tVilbam Gteenleaf, 
’ eulurated intellect, end of great ilc> 



the laited butei. | Though eootciotit of the taendoe of perionaj eaie which he wai called 



term of eeppnght, asd that giro a nor* ample reward to theUhot* of earllabor* a* *»■« editor of ibete paperi, Mr. ^Vebatet published, !a th* feat 

sttiit* and w,." T. (k , a.,t_ t. , 1 ■ • * , ■ ' • 


hli pea la rceoaitneBding the newejslem of goTcrumenttotht people, 
acrordiaglp wrote a pamnhlet nn <|m< >•.! |- ^ . 

Ms Lsaiftrtg a I ' , 

In ITS, M . 1 , . . 

aad for one • ■ • • ■' , 

filled of sue . . 


geariemen h a iimiUrnaderUhtrg. The country was not ysl piepand for | aroee, amoag the phyiiclani of rhilidelphla and New York, on the ques- 


Iaj:r>.»bca th, 
the adoption of the 
fed la the pnctic# 
With a Bumber of 
deroud. like hhoM 


*^**®*J|^. liiilow eaij Wolcott j Trumbull, author of Ticllngal: |ercd as a ealoable repository of facts; and during the preralcnee of the 


* h4 4a4 Kaaly rail «f tiouj'i, , ibnp’jtity of tails, a dirrrfBttt ofMate-JprodMoJ eariou* diaeuiiwui jeipesUng the rights of niulral nations la 
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• l^r ftrd t aBth^fl ta'lft|>artef«Itttb.uii(fi 

It !»!>.* rUlailtli'kia nLilan ®f R*** 


* Tl \ ^ 

• /••*< OiT^ 

Ifftr-^'rrv w iV»^t j-l 

frwit'lt fTpift m\% 

Ami Mim* vjr 'Pr»V.t,f,,„Mtl>«»tttTTa (a «l><rb yUn }i« {,>4 

»-mi.^ In !>,» ♦prlfif «f |“^<, fn « yrntx) I'trt LU drpanarf ftou 

r» \cr\ t* WTH* frf t'r piprrt mini nnH aVitf, »hi<>i, ftllbongh 
f,f gtirtkfF H matinBai far ft «im» (a kc U*i 
rrr-'wrt» }]» trrr «wm to^wan^, lia*T*Tt, <n aiijy>»ing cf M» latnrat 
IB tl ^Tn. tna ftMii a»| I m, tlwiflf rallrfJf la 1 Imry pofrolu. 

IB tl. YMI JftT. >J, >\,brt« fskh.hM "t *nrf /Vgf. 

tr»J Cnrmmoi- rf fW f-fltA TIU »i» g t!«My Br^na] i 

’"••k tk» r..!. I cf oan. ytara ef an*e««t {nnitlgaiian. Tfca Buihergl 

* If«a T^ar W pukm^ fma Ilf wella cm Ihf till* pjgf, tilts teon Lent 

p»rf»ii I Arkpnin*~**Aiitiii)i*ft** ••V*’! "lat Uaninj 

rrrr.iirr Kt'i'>a. ‘Ta nUam Hat U MavyHl "* If* t«naU*rfd , 
wi I Bj’ tl tiramnin ta ftljmlnijll* in mib ftBparunl n»i«*rt, ii*oi*1y,| 
tkat cf br ng i»o nBck *onf*nn*<l la lleie «t tka Latin ftod Oretk Jan.j 
In tkfif naeicticUlar* ftol tlaialfeatlati Tra* yliiloaftivliT, I* 
tnalEUinfxl. n^Birta e« la •mBg* tkinira, and git* Ihfot nanra, gecordinf;: 
la tl.if nal *aiu»* I ui mt langnag* U wi* *04 ImguUr.fn tonpariaon ' 
Bill tint* rf tkr anrlmit It mb net b* rriaeti la ih< aasicardafly tytitin 
Tl* irtml pam «f (t can not be braagU nnifcr th« tim* ftiou* and cla* 

• Seaitan* \t • trt4, thmfon, n tioortidatutf of ow otm in *qid» Im* : 
TtBtiBi ptrllnUri Tlsi He word frvnetm prepcrlydroet** ft 

tor I ftsyM Cut, la fuay tai<«, ir«rd« of til* <U<a ara aabititutof for 
(liuirt ot parta ef tmtenect, aad nat far aisgto OBaoa. Tb«t* fttt aI>o 
ethoi ««r4«, not erdinanly rangtd ftmoag preneona, tiUeb art equally »$ 
iBbatlintn, tfaai ia, perfonn Ifae oSr* of prosraai Ur ^Trlatcr, tier*, 
forr prspeard lo }ay «ii4< Ike verd pnnoim, asd apply Ho tentg^trituft 
l9 nil iricilc (Uir, 41 d<terik(Ag Heir (no oS<« Otltet ebasge* «rt« ptg. 
po*«d of (l«*an« natart.asd forllataaomteiia. ^ooer,t>h»ezftlrunea 
ihf ftnbjen «itb attmuea, can donU tb« adnetigei of Mr M*l3t*i*a n*. 
ntn«Utnrr,iafia*!f cosaldrrrd. It raabled Urn togiretaftattyilaorgea 
lea**i, led to rrpUIa eoaitrarUuat. Is 4 euoner laearaptrably asperfor to 
Hal of lb* etiiia4iy lyatacRi IKa (aUnaU 4e<}ua(aiaBe« mtb (b* aotsce* 
of oar UagtiaftB prfpored him to teeonst, fa the neat latlafariory raaiuer, ^ 
for R14BJ panllagforBift cf *jj>t«**1ob Shll, Ibe ptrjadice igakiit ftrbaaee I 
cf HMMntlatura ii to p-cat. that iWi nork baa be*a far leia known than « ' 
mgbl lo b» Jt eoaUln* juueb raluakl* raafter found [a bo other treib, and 
li bebered to be Ibe mott truly pbnoaapbinlOiaiBinat'wb.cb we bay* ofl 
the EogliiK languagf ' 

After pubbibsBg bla OraiBniaf, Sir MVbUer rnter*.}, la Iba lane jeui 
(1807), on the great work of hi* life, which he badeotitemrlaledfoTo Jongj 
period — that of preparing a new ind cotoplcee Liettcnary of the Cnglub ' 
Uagtitgc. As pteliBiinaiy ta tbis, he bad publlahed, in ISOC, « dirtwoary' 
la the octato form, tonUiaiBg a large number of voiii act lo be fonod io ■ 
isy ftunilai work, with the definilioo* corrected Ikrougbout, though neee* ' 
aanl/ expressed In rery brief terras Trota this time, bis reading 
tamed mote or leas directly to th!» object. A number cf year* were tproi 
in ceUecting word* which had not been utredueed into the £sg1ith diction 
ane*} IsdiscrirainatiBgwiihexaetseaa therarions femes of aUthovctd*' 

In oar language, and adding those sigsifeatlom which they had recsatly 
teceired Some eitlmate taay be fumed of (he labor brstowrd cn Skis pait { 
af the work, from the Hot that "TXe Ammesn Dirtionary ^ iht Xnyluh' 
Lnii^uayi " eostained, is the first edition, twelre tbomand weirda, and be 
tween thirty and forty tbonsasd deSnitioas, which ire s<ri to be fooad in 
any preceding work The nninker has been swelled, by aukieguent adds 
tionf, to about thirty thousand new words Scveatyyears bad elapsed tfecej 
the Ifirst puhlicatioB cf Tohsaon's Dietiocsiy ] and atarcely ft angle ii 
pTOTOment bad been attempted in the Tirious editions threragh whidi 
bad paired, or the nuraerotis eompilstions to which it had giren nse,c: 
ceptbytbe addition of a fewworcU to the toctbulaty Tet la this period j 
the English mind was puttisg itself forth in every direetion, with an ftcon 
racy of research and a fertility of inrentioa which ate without ftpsnllctfai 
any other atage of hs bistory. A complete rerclution bad taken jdaee la; 
almost erery branch of physical science i new departraents bad been! 
creaced. new principles dsreloped, new modes of claiiidcstnni iitid desnip, j 
Con ftdoyted The political changes which so signally marked that penod, j 




.1 . i .otLir, LJ .1.. l.II . li. 

; '■■-loll.., 

7.;.. i 1. Ik. ,„.„1 ,u,. ,r 

waMuprodues an entirely nne iw4/ .nd how srell Mr TTebster executed 
' *’ ! ^'eI*loa of men best qualified lo Judge, both 

:Ii. thf. eountryand la Europe, who bare declared that his iraprofeienu 

j^tded h\m. Silll mors labor, howerer, was bestowed on another part ot 
■ w etywelogy of our leading terms In this inkject. Mr 

.\r«biKr had tlirtya felt a lively internl, as presenting one of He most 
»be progress of the humrai mhl But St was not 
■.?A* r*"^ canrlderably In the wotk as crSginaliy commence^ 

hath, found howlndispeniable a InowIedaco/tbeiruedenratioaorworiL 
ai r i*a“ a«atoffs. At this pomi. 

thmfore. h* luipended bis iabors on She defining pstt cf the E.ciionarr 
and deteW a Buraber of years to an inquiry, into the orrpn of out Un’ 
^.ge, and Jta eoaneet.on with those of other eountnes In the course of 
(hei* eeseaiehM, he Manifaed the Toeabulanes of twenty cf the principal 

Utters, with. franslation 
,«f ih^lr slgulficaUona, and rtfcrencri frew one to laother, whea the lensM 
M “ w r* '“•'’U'i <0 irMMer the real or prob- 

able affijili«i between the different languages, and, in many jostances, to 
dlscorer the prirtary, physical Idea of sn ongmal word, from which the 
Mooii^ty scnses have btanchtd forth Deiog Ihos furtn.hedwith aelsw 
to guide him smoBg the nnwerous. and often apparently lneen»nleot. aie. 
BiflcatioB. of onr Moi t important word*, he resumed Ms labors on the defin- 
ZtV?t, ^ w »-;aB0.ry, and wa. ab!. to pro order and consisteocT (» 

■ tnueh w»l befere appearrd confuied and wntrsdietory Tho resits 
of Ms toques into Ibo onpn tod filiation cf Usguage* were emboisd ta 
a work, a^ul half He itse of the Araericaa Eieuonary, esinled ’'ASu. 

l-o^.so/lforAmrwen/yianyuoy,.-' Th.i, owagto^l* exp.Bs.rrS 

.^ertakutg, bat net yet beta pubbibed, iheogh iu pruwipal results, ao 

S'.’itoto,'?.™, too.*,.!. 

thought and tonwaetioo, bad naturally a powerful infimuea on n,l 
habits and feeJiBgs of a iniail «nd aecludcd populaboB It wu owln* 
part, prolnblr, to Wa removal to this town, that an acadcrar was tk... 

Ih* aubyect w., awakened in Amber.t and fhe Bejh!^n|“ ” 

^ WeWer*s*B*r°*"a**t%^'*'^^ Here, in the ealabiiihnieut of which 
wa ft ft' j fiftt boacd of trurters, bad great influence 

ihUbboMd^enrih'?' VT and if the Impul,; 

In arf ^ k '>«' Pitt of the .t>te 

"‘''"to'i with M, family {g IlaveD. „d m 

1823. Tcceivad the degree of LME from \.I. rtr-ii... ir.*, 

tompleted Ju* Dtclloaiey, he rtaolred on a voyage to lutoo* wti ””1'^ 
to perfect the wotk by rouaultmg l.tefa,Ty„ .brosA 

He acwdmgly ,„Jed tor Fraoce la June. tS2i, and 

:L£:, "s.« 

^ «** arrange. 

: ^ ^ ^ of (he work. An sdition t^«tr Ire 

£S ^ at th* sloa, of K wls 

Whrwrf by an edition of three thousaBd In England, under the tnj>«io. 
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fortign tens« cscd ia books of masie. 


1 — ^.-.>^r,ejpon(3iog passages »n other works, until Jiis whole library 

Jadex Iterum, to whith he could refer »t once for exery 

, * . BhicKrrsuUed inpirtfromhleearlyporsmts.was that ol 

. icroui and dixersifici employments at the same time 

|To men ol me present geneemon, Dr. tVebster n chiefly as 


.Mh. to toitos.'., h.. I i'.r.'.t;"”'”' ‘'..'‘"I'.- “ J 


m..k Mtoii. .ni I. .jdi„„ » .hi., lb. tol..;. .ra.™.!"' «« <b.» .ib.r .«lh., .! th. U....d 



on terms of constant and confidential intercou" 
of the cabinet, and the prominent aupporterr 
the ceontry. tyhlle he had their respect as a 



.Iconllict of Brest principles, and the 


weighty interests 


suspended on 


Energy, telf-rellance, fearlessness, the re* ' 
be thongbt right and uteful. the itrorig hope 
beeams the great elements of hit Intellectual 


Illy en meie teecUsetlon M tb^ Imtnenie : 


of raattr I'aJs wUeh » publaoj lun far •ramal inTcstieofon Fte'eMfi bmlding, like Todd, 


MPMOIR or ^0\^ ^MB'vTFTt 


xx! 


r »• }r> J-ei ■ H» 
t'-irt rt» r 

«• ff rof*#y tt 
» 1 » c^at*c1:rT of: 
ttt j>M«r4 fron 


irf k* 




s t orlj Jott bot libffit It w»» » Wm for Ifo nrrrr to be 

U 4<M r»07 111 ng »«» p»<d for «» llu of porehttr In t!l !i!j in! 

t»c« nd •nthi l&tHronnr brviirnnubiMf direct friaV uidopcc n« 

b>4b«toB«(kirtettr tnd (Hit «>** known •ndzend of nSnen. ITlmt 
•m f>«lu in gSl t>« foputrd to Men no «a« <ret tuipoeted Kira of donbit- 
dra] rg t »« es» *Ttr ibougbi h> wnt tapabi* of » loran or duKoaoiablo 

■It «i 


ir>e t ■ ortk Vxf I 


dl of < 


I 1 J t » awiiin »l tt ntiamrof g» | la ibo d « bafjtf of h I dooifit o iulJr* l>r Tfibatrr »»« mtcRful «ob 
■ »»d drm Though immrraid fn atudf to kept la h a luadi 

• et th* * 0+ Tat * oik »» [tkoiBi r*«nifolof hit fiia tf »rT»ngem*nti down to tho suaotrat part e 

h , »rt . nib og lofa tirapt ngm h » «5a » I wyib ng w*» rrdufod to PMrt apatera lU raond oa tnA pir 
^ ^ , ) c h )a go>c' iiMptsndrii o frit rigtilu (f ind otdir for mrfAoif t>aa the ptta j sg print plo of Mil fr 

_ <anri m TT^ntBtti that ap < t of la On gorinimiBt of Ml cMldrea there vi« bst one rate ind the. 
ti rtn > •« is larrt oot eiirf thlag lhat he waiiaitanta&roua iBit rat re obodiroce Tbit Wie lariated opon la 

) ,ri ~oh h«i rapokrttofaVnr — ■< in (he Atluro of th ngi dut bp eeb Id to » porrnt He did not Teat 
. „ y I t T ft 1 d'mttoeonoeiie h fclaini on enp nplanil ont cron ibowtog that the (Msg requlrediru 
« a V s ( I 'pil I* a" ^ *■ iraaonaMc or besrStial ^^’h !e he eniltaTored to make St clrir to 

ts I » ef tbi I a ed ' a e* ft *** much «* hU ibtUtra that he aought their happ neii la «bat«rer he retjoired 

• Vei fa vnlar dit tn hr one of the arlilen hr roinaiasdrJ »> cma hansgouMm/y, Md becsferced hit cOBCBudi ta 
sat lisa 'd • <i a i orm of nd role at homo and tbentmoit. aaadutp arheh ha owed e^uatlpts h s ch Idren and to God 
■r t nda oh i tbip adn red b a loaaUDiar. &tul aihohad pbced them urder Ma rontrcl. Ife felt that oath I tabjeet there 
L » arud n kid < rang fiari that he waa iRgegnI had birA a gradual leK ng down ef the tone Of pub! c aentlraant, vMrb vai 
kai te wou d neter hare jualira dona h D it hrlag* mueh to be deplored. Miap labceak agawep froo the etereaeti «f Purl 
woilJ ondiT an b ad itae t narnaMMee Sollueg Ian d ar [dine bait gene to the appoi te ealreme Tbep hare 'nrlnallp 

• da b« dneii and aiL-eosSilrnre toold haioaua abandoned (he ctrtr ta of pareota) authontp and CBdeaiortd toregalals 
irpe u r of Ihraa d 'cm t tv fiat each <|uaUu<a Iheeonduet ef tbeir chillrra bpreaies ogand peratuaioa,-'bp (he mere 

'^(in »I ed nei' bitand Bg all Ibe auppoit tbep afford are prtaiMaVon of motliaa and cat bp (be anfereement of temmanda Ifiucb 

lb d itJ • area Ther 0*1111 Irad to the adopt on of t tup peraone auertfd aa thep rarelp do In pteieci aganp thing like a eomfort- 

' n B w art 1 A n a • << ea Of ih i 0r bt cbalir able Mata of aubordination In (ben famtlief tbep fa 1 at Inet la the 

^11 saw ataaon to ihidSt ha real on (Biop polBl* aa a«omplnh«eftt of oar great end for dh ch their offipROfwtte eomcKHtiJ 

eiphire of t ■ knonlrdst Inauebeeaea he eetraiie4 hla (o their me They tend forth ibeir cb Idren Inlo hfa mthom any 

tnt a w n the 1 raoit f ankce** for be bad not apart cU of of tboaa hab taof anbmiMioa (olawfiil aiithoritp irhitb are taaant *1 to the 

mak I nrn ao eitrn eshaiued to confeaa ebaraeter of a good e turn and a uarful narabrr of aoeletp In tha btel 

aiiA end ebenJoord t Th a ardor of a nd laeiual trais eg of b a tbldnn on tha othtt band Hr Webiter bad nsch 

1 a! l« lead w«i» e e • » rrngth and cofiSdinaa of autemeiit »hKh leia of aptiem and oeaphrated machinarp thia taany art diapaaed 
* 'i^w*a*it n ti be a»r«' ®f dognu an If Dr Mebater ahoulj be to adopt II a great pranplewai net toorerdo u-to let Satan hare (rat 

1* bi bi a«T ona o hire erred a tb « ir peit the e or It ahould aeope and toleaiothedaielopraentef themind arliiua aartain hmU to 

L "fninibered w»i on# of irmpertB rnt— the t raoM aeeraaarp naiiU of tba opera! on of awakeaed eunos ip dmeted to ita p»pet ebjoeta. lla 
1* bold »elf rtl ngap ril » ihooi wh ebno nan iBuId hare uBderUkrij therefor* threer opra h a aattnaiie library to hia thildtan at an early 
lauah liai hare ramd fh ougb iba U«rfilei<\ Uih of preparog the penod of their 1 rea aadaatd la ihe worda of Co«ea blather Head and 
kiBT mjiD rtionifp Thoae haweirr who knew b a bttt,naM«i^r that yoowriUmow He felt that tbQdttu ihbuld Jeara to icf^sr* kaonleJg* 
titrrnsthofauearaent bourm gint (raghtbe waineeer the reauU by aeter* effort that the praial sg diipoa lion to mAh* ererp thing tup U 
f a Dgauce or p lautnp an lie ipoko f on the mere frankneae of Ua Miphloaopb cal and wrong i that tha great objwt of mip training 
um » * he pcieiiead no rrair » be uiid nooa of (hiteaut out phiaicvhgp a to form the m od iota a etpae ly of aurniounljag latelltetua) d ffieulilM 
« th which luoii raiti eaoceal lie r (eelnga or guard agi nal suMonnnic of any and emp Mod labfanrw aW the young hare much to learn li 
tiao He B*e aa a dent lorer ef truth and hi apohe of (ho diaioiwt «a early We the um of which they can not then eomptahend They in «t 
which he bclieied himadf to bare made mu h la be wenld hare apoken of learn tt by totr partirularlp Ibe ipelUng of lo complicated a language «a 
the fame diacoier ea when made by o hr a lie «a> awara that there smut oura andaUthod ayitema wh ch lead forward ehildran no falter than ll tf 
be many tb nga ta a book 1 ke thii iipec ally on a ac mce ao Imperfect to can uadereund and apply arery word they apcll he coBildere I aa r«i*!«lly 
■udctelopmeacueiymoloey which would not aundtbo tax of bme Bat enooeout Ilewuhtd on the eontrary at thia early ptital pfita typ « 
be neier doubted eiiaitv tbe darkest aeaioni of diaeouragenitBtaod oblo- cry and 1 m ted comprebeai on to aloro the mind wlih many Ihlngt bl| ti 
Buy Ihtthe c<iul4atUilpH'd«e»«rha woik that tha world thotdd »ot would afterward be found of indupentableuw} ihingaw! lot ari|aarnttii(|| 

B ilingly let it die The de«u on of the pitbl c rinfied hia saitelpaUoai the utaoat relucuace or rather In moat eaira are not lait t a{ all, ( t (I y 
ondfrtid him from the charge of prrnimpl OB Three eery large editaona mote adetnied Magri of latelletlual progrti* lie f.l| |l it |i eye { t| 
at a h gh pr cc hate already been lahaualed a thia country and Sogtand neeeeaarily be much of drudgery in Iho farmellon of a tt nfftwnl !y a f it. | 
Tm demand la at Ilia ceaa oar on both r dea of theAUant e asdtbeawibor mud. lie thought It -wue therefore, to eommenao 1 *• iMke hM t (i 
miRhl welJ be gratified to learn that a genlliraan who aeked aome riars Inioliea fronx the eaxUeal period el which the yomt Mti,l»ft» I fa | y J,, 

. nee at one of the pt uc patbookiaU ag eilabluhmratt erf London fonbe them Upon thrte pt ac plea batonitiuclrl Ml Bpalti g J) % y j j,j) ,, 
test Cngluh diet onary on IheuabeWea had tb a work banded W b m wth werke toe th* uae ofchiHcea lie deilgne I to | Uel!. > »), , j 

ihe remark That, a r la the only rral detonary wh ch we hare of oor notmero hooka of arauaenient. ^\■h«l^er JiU vlawanefa ( (fiiUfti) i) ( 
lamtuaKi though It waa prepared by an Amer can oaophical th* puhho w U judge / ' 

InMaeoc alhab ts Dr Tlebstet «raa daalingu shed by dignified ease affa lo reapact toit! gion Dr Webiler Wai» fir itaif.ilf 4 I d*/ 

ipanrtii ouainhaobairraaceofaOthencir ofhalfe la the gre*tdiatinetUeducl(|i»Mftf * ftntll ( fti,l 

noth Bg that annayrd b m more orOBW-hicb tbaraete* he always regarded with ll ■ Iftflai 
of th* litabhobed per «d howeie * 


prop' 

ho lemaiked w th greater keenn i 

tnlei M deeomm any d »poi uau - . - „ 

inMfroachontheaanc ty of tboae t gbta and fii! ogi which aalhey-ean fereat ajMera. Sooaaftec h» g aluM* t / 

-otheo otcctcdbyUw ranetowethereecurtywdrlcacypfeentmantin attempt or by what mtani 1 e f >’/*/')( 

n ant rMtutd eommuoitr lie had an naeoramon d«gt«* of reSncraecit lia greatly perplesed and Mmoal ^ 

Btniimeniuc >,u most aport re or onguarfed tb aattte aa he afterward Inf » it u *'r' . T 

coarr* wifhiino*u*Jijitir»iti shl .. .. / I <ra 


riian any t oiMonof th* «it*bh»b*d petod howeier f om tha tl « of lla J.ariSjf a f lit u 

meddleiTththeeooeaniaof otheee or forty whtnbfbaddoubtiiitoan a(fi( tif j <r * f />, > J / * ^ p 

^ 'I *il I t t •« 

It f ll hUB>^ 


all tia thoogbla and feel aga herer labia n . f. , 

moru^nti d d any «eM ment eawpc b m wh ch was aoarr* or eulgar Ho wianiau«aliirtereit{ at,! JuMi-fff 

had.ttt th*r«peet almostafeauninepuntyofioini Itm^lbotroly teoBt»~.r,s.. — 

la d of h 10 a* wsa retna ked concern ng on* of h a diatmgu 


»toj>uraueatonr»»fif rh la/jw'v *• i-A , 41 , 

«Kal dory w ih .erufri. y ^4^.. "-STT 

!flath«Eaap:fM!»tt>.f jbetwy.., ** 
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or , . ■ • ‘ . . . . ' 

general religioas isterest at Ke* HaTen, usder the mimatryof theBer. became uecettary to iAform him that he vas hi imminent dasges 
Moses Stuart, now a prolossoi ia the Andorei Theological EemhiMy. To He teeeiW the communicahoa with surprise, but with entire composure. 
tUs Br. Webster’s attention-was first directed b7 obserriag as ttnucaal Hu health had been so good, and every bodily function so perfect in 


truth in his own experience He felt ^ha\ s alvatic 


I be wholly of grace. I dutely s and the intenicw brought into afieeting comparison the beginning 



In his religious faehugs, Br Webster was remarkably equable and cheer* 
ful. He had a Tcr} ibosg sense of the ptOTidonce of God, asextendingto ' 

the minutest eeneenu of Lfe. In this be found a source of continual sup. { U marned to the Hen. William W, BUswocth, of Hartford, late gOTemor, 


were ended, and that little else remained but to prepare for death. With ajtha faoaily of bsr brother. 


those precepts ol 


Auautt. 1S47 



A BRIEF niSTORY OF THE ENGLISH LANGUAGE. 

ISv .TASffiS IIADLrA’, LL. D, 

rnore^son or tiik anscK ianowcs avd uTEttiTvnn is taie coueor. 





A nuicr niSTonv or the rjjoLisii language xw 

^r^rmihulutdijllnctlonl. to »frp»ltxlfnt tosl In mol nlnglhli | |Sfl Work# of Poetry end Prose Among the longer Anglo-Ssxon 



ncKirm I ngUkli to (he serond lliu> O Lug tkoj e (jif of tkapr) i owsAnieli 
O Tog orjIuJc' nowylidot O 1 1 „ S"o o(pf of 5 uiir) now y to mt 

The rrfolt of tl rK rl sngri !• I] st In ino<I rn L i„U>h tl e rerbi of tl e Orat 
rU*a tri m eompared wltli (Iioio of tli< aero id have llic appearuux of *000# 
Iona SsJ eaprkioua rxet^Uoni to ■ general taw of lutleelion 


INPLDE'tCC OP OTIXEn LANGUAGES ON THE ANGLO-SAXON 
{27 Tha Celtic Tl e Saxons and Angles, when they entered Britain, 





ord onstealdc 
JlejrrMtgcscOp 
eordi an bcarnum 
Jieofon to ftrOfc, 
hSllg Bcyppcnd 
till middingeard 
noncynocs woard 
feedryhten 
fitter teode 

/Irum /ojdan 
/ten almihtlg 

b* 


ord red tl e origin 
He rrat created 
for enrthaebadren 

thololy creator 
then this mid world 
did man a great guardian 
the ever living lord 
oflerward prepare, 
for men A mans on 
the mast rsUnlghty 




A BRIEF HISTORY OF THE ENGLISH LANGUAGE. 


:KI:\L >K\Tt:RES OF THE TEUTONIC LAJrGUAQES. PAR- 1 rnnklolBs: fo 
TJCL'LABLY TJIE AN01.O-SAXOX. 


IS BomlBstlve, scnutlTS, dstirs, sbi] g;tnjtlTS 


uae&sBgsd,— tutot&creiisi itilUppcirst tnoaulssi Y«tth«crBtrs)TtIid |4«1 bI(s brScIs, er with t dnsssiBitlTS er rsitsiilrs prsosaa.tbt tdjKtiTS 
It]) of tbs nlci idmlti of ao doabt. ' ‘ (>••»' • • • ■ i 

{UuitrstlOBi ~ •• I » • , ■ ■ 




Latin, Qotlle 

bridmr 

/arts Ilnur 

oniirlfOThnnuf) 


Irethir prucdnr t>n 4 tr 


|^DltiTt(Us;9dsnnams’i.ds(lTe<A«n;9dsnfMmoft. Tbit diitlBetlag of ihs 


Am.l 


120. Voieos. ThcTrntoalsvcrb.wlienwinpBrcdwtthtielxido-^uropsaB, 

(bows cxtssalie Isaao. Il liu bit oai TOleo, tlio ocfirc, baTloip gtr^a gp lbs 
m<tlJI<(orrtfl«iLlT«)TolGC,udthspainrs la tbsGolblCi ladead, we guHfiod 
(bo sodoot ndddli:, forineij ii Intbe Creek, and uacd (eoerall]' to s patilvs 


^ ) lU. Wambers. ^ The Iido-Europcia Inllcctloo dirtinsilabcd Ihm mun-j reBexIfe 
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x\v 



modern I to the tccond IJiu* Q Li - e (pf of thapt) now oKnjM' fi 
O Koff p/aijf(pf offMf Dowf/tJol O >n„ cfffMue),i>owfiuufe<l 

The rr*o!t of thr»c r| «n^t la tl «t In mod m L i-liaU the »etb» of the flrat 
rU«a when eomjuretl with llioee of tl c leeond Uivo 11 o ef^irinoo of *aom« 

lone and e»pricio«» rartrUoae to ■ gencril Uw of luB 'cllon 


III ' !■ t\ 'N \ II \ ,N 


INFLDENCE OP OTIIEII L-IVCUAGES O'! THE ANCLo.SASOT 
{27 Tbo Coltio 71c Saxonc nnd Angles when thc^ entered Britain 




1,0 wc sccolon h rian 
Aeofon r ce» wcard 

iDdlismed gcthanc 
Kviyre mil lor Oder 
awSheieundra gehwOa 
Ace drjl ten 
ord onstealde 

(Oidl an bcarnnm 
heofon to ArOfe 

ASUg BCyppcnd 
thlmlddangeard 

monenmea wcard 
ecedryhten 
filler tedde 
/Irum yhldan 
/rca BlmlhOg 


Mowrouitwe ploniy 

the iruardlan of] caren s klnsdon a. 

the maker a might 

and Ida mind f tl ougl t 

the > -ork of the worshiped f tl er 

wl en of h a trondere eacJ <sir, 

the ever living lord 

ord red the origin 

llerratereatcd 

for earth s chiUrea 

Aeavenaa sAl^h roof 

the Aoly ereator 

then this mid world 

did man a great guardian 

the ever living lord 

for men a rn^loo’ 
thema ter almighty 
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«l'uicopus 

moiMStcrlum 


clerlcnt 

pfedicire 



(itfva 

prlirt 

joln«t-r 

rlttk 

preieh 

[ (kirk, 


rl<'Sr,tbe4Tn/,\r«n> «]1 Xormnn. 'riic Ansla S^xon |jD(,'uagc »ai bxnUliC'l 
from tlicie (iKtof, sail ||ie trcorli took it" pbcx-. The la<lrui-lion of lliu 
dhooU waaelroDln thvnrlietODc There wae nolhiiiT to ttImuUte, ihirc wti 
errrjr fliioj to lUacournje, tlifl fulfltatlon of the uallre Unjusk'o, 


TKissiTiox rno'i axolo-saxon to JioDi.ns rxcLi^ri. 




ssviii 


A BRIEF HISTORY OF THE ENGLISH LANGUAGE. 


i:eti> ympoliOile, etc. A judieioas revltioa, 'wltli fictlin eUenttoiu of aitti-]p*se^we (&*U obtain very dllTcrent ratios TliA Saxon trords Trill ccrr m 




JCSX 


A DRIKF mSTORi- OF TXIi: ENGLISH LANGUAGE. 


M ti>;t»fputia order), SoaMia>o*>>IKmidii'j>l«}), Ko /itk our or shell out monef.efe. A Bomber of *ari* 

rrorda nlijcli oaeebeloo^d to ebccominon )in(ro'>8>'. but Litre b«orae ebt^tejndittvtyftK wteted to exi<r(» vb4tt«;^uUsr to America Co ai(iiK.*ocle<t, 


TJiefollo'eioff bnef eictcL o( Aaslo SKan loiecilan }» foaadol onltoriti uwt , Coken, ivtar tOenni »o, tUa.tome otberi, ai i'i/ixf, ncut , bead, ftar. 
Kcras'e Aur.e Ann/ utij fl&rioHileltre d'r aSeyemanmht,i S}>rat*Maw»e, to/Jw, 

PndwbMts, 1%: TU outVioc* of «ulj BojLiHoflcttion »« tMiIKW 0« iOX. SlMfUluJcaandneutettof OosajlKUertlikU haroHierovilff.tik" a 
EduATd rwaicr’i »rtjse«f[Arii//iLbe GnmvilH ier taghtchtH ipntt^, hefg- of Ibe plur»l,«« dug, tm«e„ (Jjj.flijr. dagiuijni, ncof ,re«etl. 


ANGLO-SAXON INFLECTION. 


jnifletoioin mdace.) (4>r,book, brSc, brreefaca, gootc, eti 


J52 i)RAusIo-‘ii\on bad .even loos f T)*e*e«t • • it ■ • ■ 

fi*,' flpprit to baitj been aouodf 1 as in tug per, peey, eopnro, proAe> Jirooe ' atoto wav, but ^ao ’irlllj feo elo^> miTeft oem icc.plur.iesotii#. TIic tiat. sins, 
rfi iii<« j roliiblytouadcJ murli Lk'' Lng oi in fair Tin «oBiidorjiirP*rrnile, jtoolaacon oUo in Risk tnhirr,'KtiiXet, tutaer,mBan,/tl,l,llcU, /ora, ford, 
llki. IhM nf Pf«0«)l 

$93 The tombiiininua e/t aaO (nar« olteo u«ed farorisIotULort vpweU.eo 
fur a. 01 tor *, ii« becM tor hilri. boM, hr aJecT When tbey litre 

' * ' iiM IVadistni mesr. OM (ri«a oMiiSos , f.tHi fxii'w {item tHii^en), 

loogDe, Bent eagt (iKre edgaa),tfe. 



MuaJ la Ess fbia bnaihe Dv a SfsitaJ rule — nbteh rome edtion lusku 
iBv«t'\bi» — |' I. u>cd iilifu Uie S'-pifotc b«;ta» * sreril, 3 wIics |( b«» $oi 
otbet pptitioa la skm/ Assls ^xioa nordi, >re ihsl) wnit/i tot ftai <M 
tat a 

iK Tlie.lnflo bJuu serar uiis pn s coBtaaut, bgt,«{>;(m]il]r.(e,sad 
eienptdaDei vira lometlmar uied u expKia tbst lousd, isni fro*, yoke, pit. 


JUm, 

6ms ^o^> sen 
Oee txan 
lilt, ctron 


n«e. 




Utn 

fH»3« 

tmgnt 


STetit. 

tngt 

tHffan 

e>ig<t» 

toga 

lagHH 


$57 Idsaeulmeo. t • 
ihepacrd. 

fiag rhe 

Som, /leae 

GcB ^jee» jiica 

twt flict /KUn 

\K fisc jurat 



{ S3. Femliilnss 
d’td. 


I'arsdigaii 


g(/U iitem fi/'a\ gin i dev/ (tti-n diei/i),l 


Sins rlur. 

Kora gl/u gifts 

Q” f'/e 0 jyaa 

■IWt gift 

A®- flft gi/a 


Slag, Kor 

dad dgSa 

dirde dedo 

&r 3 e ifimi 

d>iJe,ord«</ dftu 


k-n^eTu^*^*^*' *^‘*’^*' f***® **^,1 


Kora. §cip 

Oea. eeifKC »c<P<s 

D*t- ■ »rip« iripiiin 

Aeo. tclp KipB 


Biag. 


riet 




ADJEcriti:®. 


{68 Xadafl/uio X>0cleB«oa, fandignt blind. 


Flos Kait. fen, 

ywi Uvtii llin'l 

Oeo. bHitdee bUnrlrl 

Pat Uinduas bJinrlrt 

Acc. Mm/se 

lie Wfmfe thadre 


Si’eut Plar. 

Ittvt tUade 

blindet diTidra 

ilinriuM lUndun 

lUa.t llinilr 

itiade bliadttn 


1 00. Werd» trt mere «L»a « 
iTvapMed before * «ue.cSdio 


i ijlliMa wUtdi end ta tS, m, ervor.sp. oiteaj 1 70 Th* folJorrln? peeallaritJe* catend (ho M tlio dednit* dcclenrion. 
•* eoWor, loMe.rJdiT, gen eeMiWf (foo>{ Ad)ertlenefOB« lyllable.wluebradtoSilnglccoiijonetttpMwded by fl, jgjseo, 




XXX 


A DRIEi-' illSTOBY OF TUE ENGLISH LANGUAGE. 


tmaa, Chs ludguts^ o( 


ilang, u to aiiiua(ii{n<« (tbtcaad), *^>V<l«lib>MiH4«ipc«eicsit HKh tbcroffinKin 


TbrfaDoirln;: brief cb'-tcii af Aq^!o S»<>b lolicctioa i> fonodnl on )t«ritz I smt , totro, filar. (Aenui i^.alla, rfioib othcri, <■ kfil/ud, scat , licut, gha. 
tfcyncV Aiii-ic Inut- mid /Jmonjlifire rfw BUgtmaHUClm j Aaff*'. 


ft-j. xjt j 

}S9 Tb''iia'uljiu^lioa«CRan'l<4tr««{ttB u>cJ for«rl;iB*l<bort r#irrh,«<| 
fur n> ci'fvr A xa in'i rartslrf, aeaV^<‘f\>r iiVor, ‘Ottr ITIrn Iftcjilurcl 
l)ic <)inraclcr 0f m nuioc diptittvonsa tbevsK \cri<t-n M an w>»ts atin4 for I iff |v«' "v* 

i • a . \ f I • X • t 


iBvrriabIs— Ji It uMd «Iks tlic aapirJW bcgisa * mim 4. 9 irbrs it Iru tar 
ethrrppalijaa Is gltug Asglti-Si'cni nrsrda, ire (bill wriieta for t>«o4 tfA 
ftf 9 



K-S&Ct-CSalffS. 


<u»fan 


tangali 


i67. UMcoUaat. 
abrybenj 


fiK 


/«««! 


Sms n<ir 

hlnle Ai/^s 

kirdta Ainftt 

iirtU ttrdai0 

hirde tarda* 


(iat. (log. tv^er), auter. 

1 67. 'dielbis nnt.Bjgbl, tod ttiAl or rvtt, emturr, tUog, mabt llic occ- 
aio; and son tCe plvr, like tho som, ting FcmlBlaa kbetratta la o or a — it 
p|<(ir,oH*e<-^tretniti:rUBii&ls(at[i«(lag t tad tatre fm $se, ua.K, biir.ect, 
mtrrfgiAi.caincUmetaKaiedal.aom tea Flor t<r>, tira, dat fart, tan. 


dMi^' *'®®*®^** faradifio*! pykj frtnn gyV'i gift! ate/ <»i«m «*•**). 


Kont glfa 
Ora. (fife 
Dtt gt/i 

Ace. giji 


Plor. 

Pirt. 

vV^n 

ffVa 


Shig. rtur, 

died dmta 

dtile oteAi 

dads Aadvin 

iltiUiaTijtd ifda 


I7tat«rt 


r«t>d!~nuT arip (atcui tr/po), ainp, rKrftton rfcwJi 


tog, rjar 

Kom. Hlff tetjra 

Ora. Ktpti 

P«.' ar<p« >np«ei 

A«. trip trtp« 


Fwr 

rlaCI 


rtran • 

riiM 


ADJKClIM S 


1 03, XfltlaAsits DecCsotlon. t'aiidlgm’ btud. 


Stag. K»c. 
Kon Uiad 
Ora. Ulsdet 
t>xt Uladum 

An Uiadae 
lot lltade 


bCBJ XcBt 

tUmt It, ait 

blmrfrt tlisdci 

tfMre bi/mtuu 

blinds ilin'l 

6!>Hdn tt.nJ* 



iUiuliim 

tHiule 

itimlim 


fraL*!. irWefi rad taci.nt.ap.er.tre Mtenj 170. Tht foltoaiag peealkrltla* extrad iJ»e> to tJic detalte doetenaton. 

> r«wd brSjca i t»»«.TOalag, tt toUor, niaae., elder, geo caUrtt/ /««<,} A^ertlt<t«f«aeirUabir,wWehca41o»iinjieeoaaon«ntprcMdcd6r9,ttl«o, 



XXXI 


\ n in ianuIaM. 




, V >•*» 



•» -A < 




ir* 




•*>■»> I*" •• *?* 

*,* I,1«^ »• O* > ■* 


t *2 ’ 




iw •*! ti« ^V*’ 

ttw» -.»»v n *wi TV' 

K* »«'<* tlH If't t* *• 


•^4 r* tv 


,Ai ^ »» *01 •••^'-' 

■’"' '“'.T ,"”/,''.z’.“ ,^^■''1^ 

M.> ♦•'"•'i /■'•«•' " * * * . * - - ..- 


-I !>*»»'<» r* »f **»!-'«• 

..t «M' «" '•'V f** 

r* 

»»W/W' 

**WV* bUV-v **1V» *J»r<x- 


r«i/ >«S 


«.y «« «M « 

».\j <»w *u 
,)UUtl** rKtiffua 

^ ^ ‘V «»V«t «. V- IV I 

«'***■* |^i„i4iv»*»vrt> »» *<«v.*^»v »t» 


1 IKS Vftl.* «f PHTirr 

»« " »W u » r« ru ru>f0 •rtWfrlBC VlM 
UWM«ir.,fi» | 1 V.U». 11 *» tv...-%w«fcv«t»rf^ i.TU 




t itoUt. 

II Uf* 


^ iAU% hft! I 
m f^avB Orrt fa 


|\ im*"" k~-< • 


■ tri'l • (mtm 


MraW hd« 
rU'«r* •NOrIloX ' 

; ''i IftI rtUi 


► » ®t M I# Ih^ •'* I'faf'l'* '* ■'* I"' 

W« rcirrlf — a [I roj l«-fi>ffl !•* r<JO*ou.Bt# 
iT 4 M I - will'll fa»« la tlie W»5«l»» of Hi 




« |!*» 


JU U »'»• *"» 

^ I Imf'l Ja tfa» *<* ^1** I •*** ** **'' 


•lana ■•»•- •— • „ „ 

rr«r» w •'• »* i* « • 

I IftJ l*W O*''!*'*®* 


\| «.T 1 ^tml /V"'!-'" /Valfii 
tf^ua <lmlf if*y'>'l rfiitrl'* i* 


XU 


■<«i« rrt>fl‘i> eV^ 6^*® 

^nlan t»Si e«Men kOf» I 
««nV}?'^ nfT")! ^'^'' 

* «H«.« «rt4rt .Hxcb. iclaf. •! I« 

IX brtiin » fcffrfv- tnuroB Jtoi'f" fai^ 
iSrnK •»<•' «««>« »£Tf» »ii'L 
\ galan ffW !«>'«' »“■« 

-.tan •rt* >rfiro tnirrii at 


l\tn 
Mt 
thy lha 


|Um (llMm) 
ika 


}83 Ia\«b«oTprlanri'Jonmi< 

|licloii3( •laololli' "*'• 
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Si)n»lW««ir<»B»4M^nK •ft/ffrio«fOf thiH out ntoaerttle. A aaraIvTof wotiI« 
wor>}9 jratchooeebeloBSPl lotlif comm4nUnffa»je, tat lj«»eb<!MWieob*<ilrte j w*U*I»»r* wUslUpeculwr WArocrJa* Jo aafare.focWy, 

|ni.n"JancJ,»rei(ilia'-irJtBAm«rla>, ‘P^rt ftom U pot jwobablB IhatAW'rif^nliima 


a aftajualutaia fabaMad). Vftr/v«fnba(ta({tI«;tcamcatT-ltbtberomniQalAOi^i‘i,'«efliUri 


'riiefoDon-Jn^ britfst'-ecli af AD;lo-Swen ioflfrtlao i« ftranded oa MoriU 
HcynaS Aur.-e Laul uh'/ /7uian»Irtr« iler a/lyemaii/vif’i fij-raeitldiiimf, 
PacJffboni, l!i«i TU ooilnua at «r!y t.Bsbah laflcrtlM n* ftwodol an 
rausrl l’'ieai'T’» yruit'H’.Mf^lbhe Urewmohl. irr mjJuJita Sfratit. l«p- 
ti~, IMi, wKJunacUhalpftero Prof t' J. ClitW’a 


WBf ( t0L«D, pcor (;]e)iu i ta, »i»o, tome elhfti, <• Af^orf, Beat , J.earf. ysTar. 
AatfUii 

idl. SteamUflai sa'ES'atntof aoeryllabliJtrhlirli tuirttlic t’C«r<'Id,tak? « 

(atuad «C ate tt>t jWj, wm*,, i5»y, pJar. acot. 

j>lar fiUu. 




i S3 Th' wniUiiMloui etantl «t)ar«eflca uted rnrart^aalaftort iiiirr(«,<n 
fur a, to [oru »• ieiM fottaM, baW, Ml/nrtoT «l*r, •ll«r Wm tbrj bate 
til'' eliaraekr o{ (~iuitea diplithanga. nieyare ■arittca nt, to, irbKh al^ far 
I'maiiiroTiuioaiu AK> fa, rrape«tiiicl/ 


lot f 

{AS T)iaaa;li><SiixauBcnc 



tt'^ajiaiaacaioaaal, bct.aptntreatly.^.aadl 


H OCCtt'fllfis. 

tCi iWdlgntt maw. MA (atm a<a»U«X{ 

oasua, (itiiD MtonUtfO- 



b\ia. 

tunsi 

tnagan 


itogt <»tcin tnHiaH), 


N«at. 

nt/t 



f57. HucuUdsb. 

ilurbTd. 


Pin?- riur 

Ivoni fK ;iiCB* 

CfB fitett jijca 

Dot /tai-e A“'‘H 

A« /lae jtiint 


Sis? riur. 

iirjt ftvnbn 

AW< Airman 


|/<l»t (lne-a<7<ttr}, otter. 



fS9 Fpmiiunea, I'oridigisa. yi/w fatoB yt/b), gift 1 12»/ <at«D 


oV'i itejr.ortte'f ie^ 

r»r»dlsn«j /rip ytem •rl’i'o}, ililpj rfef <*t«oi tfetaKl 


las. I&tteflsitB DetdeuJoa. rendli^i- lJinii,bUlid 


Alas. Max. 
Kmn thaii 
Gen. btlaitet 


Cro. tolpti 




dttntfrc 

bfinifre 

blirrrft 

ibndrt 


i 60 trorto »r mam ihts tms 
'■r»“p*tel bribra a euixndjns, 


I (yKtbla irbirii rod te cl, ot, i 
«l caUor, ncK , elder, kcb 


.pWf* 

er’,er,«i« f 70. Tb* fnlloviay preaHoriUc* extesd nJiio to the iktalta (t«l<n«laa. 

taUnt! Uet», 1 AiQreUTCB «f «a( lyllnblMfUcb ad la a ctesle eosoODont preceded by d. Ci£a a, 



■ •• ViCm 


y tf om «ri 


I i* fif» ^ta 4 A» 

«>A/» 

•'•*V »» *1 inVr •»»<<« if 
.*W Mf... i.n< wr <• M • •. 

i -- * '*■..“ *“ AivU (.Ur • 

|« A>* }*r«n«ua iv At.u «>««« n j, 

ndinm rt rwyt^j, | v !■ WC » l» |i/ a»| 

tWUfWt.aiwT I •v H tv 


' JnS#cH«» t tV TW ^r» tfc« 

I iw.,»r!.r« rt.f .*yLT ,? la «k*t Pt tit mb. :a 


t?&. TWtVra'na] rrenMat «< fJWvt 

rit»4 1 ?>.• fsm«. 


11 IHf 1 1 Mn kv 

tltj, ti ^ tlrj^ (]rni 

ill U<ws IM Urt» l\tn fUf 

fir^ram Mftiiir, Mnuvt* llr^KTH, UtW 
II iMama |n ir Initfpu knirr* bm 

t«>U<ia |f>/ krulm knU/it l^t. 

' rilaiM !»!.«• rtomt rOtm nm 
irfj^p Imf kraV^a krt^-m e«l| 

Tl-i^’.I I b At i»t bjr* lerol la «it ptrr'rt an UktwiM d ,) )ra tnia •»*. 
ml rUmt tn«r<llB; W lh« *ft*tU>.a (a ra^ b»foni two wnroruai. 
i^Tr^^^Tir* * »<*»~*‘‘»rbtbfrJu„iaiu.Ur.tat«fib“ 


4>lW limt »r* kiHa (• *•»• <•«%» {•• <•<■5 I" **»* *« **5 > 4fbim b*b 

<nwv(«« **»■ >• lb* a^ |>tr I fer* »>rr] la tbe fra flar tk*^ (rnktila 
(br anr (la;; cal aanu pr* |Ur 1 (m kla) ta lb« dil fla; airl |4ar t 
bf>**a (M kVal la t1>a ir*a | Iwf 

1 70 T>>* 1 oaaetalT* 1 rcnouna «r Itx Ant tail •n«»l ftrmp tn laaa* 

I'Y^ la; ialb'^raittmaf ib'iTTfonal |rutimna t)* iDlliYtiM a/ IbatoOra 
attt aOxrCJra | ai aaa. aila •>!• m » mf lalw c*a »*>•" mliin mlprf dait. 

^ aan adarr ailaaia tic (ter lirfun *U ndlap bul a/ bacQostadtt «Mcb 
4L>Mift4*filb>*iasr Ibvi ITB *>nt itt* wnt TlKlwianflneftialMiO 
t>T>oa t< tliB[47 Iba •alaOiYVi cnit Irt ot tb« pcrwiul proaoae iU Urt %li 
tiar k(ra |ui< da I* aaiadl nta awdInllMnScaIre acatc kkvra Irrptrn 

177 TbtCrmonatntlra rfosboBtandfclInM atl’aHawat— 

Lf ppi rAtf Btcd altaaiadcOilvarOrU «o4at trtbiln pranpia 

Mai JIai* 1 tn bcBf n»f I" 


> I /acina /bad ^tuton /badra Hod 
<»(*■• •*«{< a Ire 

Iraaa an) araao anin ran. 

Ml afnaa nm akiacm aaMcn take 
ftn^ e'Vtm gi/m gite 
fntrlaii tnaj ctun/on raedea kaetd 

ramaa'* I (f^ nram) { cmHOi fi 

■JH «tVIw icrtV «<T^ ier((>» tJirJrt 
artaaa tetda icfaoa triam d )o«- 
IT krrtfinia krrrfip fc*vift>« iiviren bnw 
Ikcnit leile ««,« r«wi tucU 
T gnJan gSl gjiait palm alaj 
TPttMB Kir •rilroH wojm wti 


, J” Ihoroatt.W! .rpnr.Jntlolaanmrs 

T^ rotclwhlt! arpean in tbopli/r.lef tti perfect UxlU* 
‘T”i 'T."."" •‘"e"'" «■’ f” « « ’'hoi* perf«t »ol>. 

t!**iU^t " tb® »^ad *Bd JWnJ pettco • osuUf of IIm pnKBt JniJlc»JI»r 


tkani (MOni) Ure beloac* atao to Uu> 
IhOnitiKm} JaBcttn But in tbs ten 
Silt otp ti msta t» t a lo 

cwnt^hloci rati glu 
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ns, ths lanjiuge of mt or ilanff, « to abi2vatvMt (sbseona), ^r5*l»BtnUatUl«2«'te<“'^t Mn’'“On 


»iz, withrauchbclpfrom frof.F. J CliUd's <»«n'ii/iotisoiHA»i«»pi» 05 <|plur./<«B. * ■ - . 

a/" tJWWfr (la Memoirs oC tbs American Aeadcmj, New Series, Vri VIU) | 1^63. MaseuliBta soniclJmcj lm>e <Mor non, luilciul of o.In Iheeou plur. 


i S3. The tOTnUoaiiona to and m are o{\ea nted fe> esV^aal short eoweU, «» 
forfl,eafer<,tsb<aiiilfbr(<iM,bold,seo{('Arhr iiVbr, sllrer. tn-entliepbate 
tbo charaeter of ecnulnc diplithon;*, the; nre written rd, to, which stand for 
prlmltlTB Teutonlo <iu, in, respeetivcir. 

i 5d. The two sogodi of tlm Cii;lie& Ih are represented In Anst^Saxon hjr 
distinct letters, ^ for the whispered sound in En; (tin, hre«<A,3(ortheroal 
Muod la Eng (Ais, treatlie By a e^aetil rale— whlcU setae editors meU 
myarlahls— ]> Is used when the aspirate be;lni a word, 3 when it has any 
other position In gtring Anglo Saxon wotdi, we shall write II, for B*Dd slA 
fbr t 

} its The Angl^baicea nertr uses p is a consonant , hot, tppareoiljr.pr.aDd 
sren f alone, were lometlaios ined to cxtirsat th»f •n"~* •• .» »«•»» -*• 


n eccLBNsiov. 

104 l'aradi;:int naie. Ma (itcat omb>, OX , fviii. iKxpe {stem funpax), 
longne, nent. rnpo fstm rdpon), rye. 


>ti<r. >.in Neut 

Stng Noia o<a tuaps rope 

tico. oxnn tnngsn mpaa 

iMt. erne Itnjian eopoit 

Ace. OJwn tungo’* tego 


rtur. Nora otnn 



hanlHss 

hinliM 



' 9 \fit (Item p(Ia\ glft)dnj (stem diedi), 

Sing Plnr 

dwd tfzAs 

dedo d.rdA 

* efa-Jo dadxn 


{03. Xadefiiute DoeUnaaon. randlgmi Mind, blind 
Stag Mate 


Kent 

blinti 


{ 69 Tlic Instramci 


Minder 

>1 Minilre bllndam 

Mindrr Mindr 
Jcaio isUhetbo dstive,except]n t 


bhodo 

llrulra 

Ihndiim 


IW y^ordsnt more than tme syllable 

ty»»pa«<d before a eaaowndlag, as roldoi 


ic , rider, gen. entdrea 


l] {70 The fnllowlng peeollaritlea extend also to the definite Aeclenglon. 

,1 Adbectfixsofone fyUabIe,w!ucbeDd in a ilngleeonsoaaat preceded by d.tahe «, 



wi''..”"i“,“'iTvrrT.’''' r ‘~ ’"" ■” *•« 

i«Mfn M , I , . '*<!•> — 1»>. tt iitjV tf win • 7>t 


TV »Ti«Y«-v ‘ Hr. 

<(«■ r*»« «Wnr •t»«Trf ««i e^, ^ 1 ^ 2.1 

tt.* •«.»» a* « ••-*»«*»»»* t»il*wwwwrirMiwrww ii i . 2 ^ 

-.r . .sir-r** *^"-22 ’^’r**^'**^ •'t W. 

4 f Tf-t^n ^** ••■‘V^ » il fHW f.. j •Ltn^mnar 

.M-. M.- f., ,"Tr,S''.;; 7 ,‘’.’r:„'"' "’ ... .., 

I tt./nrmfnt9 fflmM/ * *' •*»»» <*14 *l» n MwOr WiwU wJll ' 

<(•«*< tm *•' *«» »t*U»r» rtenwaft tv *< is. i <r m , ■ 

«»U .-< 44 , rt«. > *«# J ..4 


I 

I I 1 HTM7 (W, 1,,^ TW hna |h« 


f r rittM fr*** ►tk* 
A «( frtia 1 *SA ^ ( 


1*1 TV* r*f*'»rttirrcnpoi 5 » •»»<•! •H •» t tl*»« • 


I ImLb* IftVJ Iftttfr* bttM 

.t 7^“*.’ •7>»»«rt »iKt h. 

II M*a /» l/fM Jrt. 

... fl'’"* 'W 

III 14 * 0 * 14 * tircw r^T 

ttmtr t 4 'f;.ifXM (ArAtf** tbnw 
l\ AMm *.»«■ Aiom A rim bcj 
f«ri/tta I..* A*.W*ii Afrilm t*ttt. 

\ rJiraa rn v rrrianm rOm re* 

ArIjM* iry^p ^rtfiptnt kr4|><ii till 

c«J tu.l'l! ^Mrn***^*.*^' ** •'’ UkewUtt dlrl M Into •««. 

cf»l rU*v« ttmrdtn; la |h« towrli — 0 (a ra} trfyn two fon.omntr 

Srr^w'i^g';; " 9-wWhtU*,h.r.,otbtt .locttUrofth" 


mw r. 0 u. »r. mwrii (m «■*- (x I (* (**) In |b« ttrr daU [ w$ie (a •*) 
t/w-if • rrir II !>>• IV Har 1 or* <■> iw*) Is lli« c*« fUr < itf (MAI)la 
IVr 9tr u«s iiri son i^ I >ar I ***** (■ *>■■) la lti( dii tlo; Ml rlnr | 
tktwww iw Ain) la CVe gnt. | Ur 

170 Tl** 1 oueiilro l*ronoun« oriti* tr.l ini moat (vnooiaromiil* 
t-a Iritis; to th* ;rsill.r« Of lb* |a-r*on>l pronoun! II 0 Igflrrl on of th* tsiMI 
• 1 iriJrFUr* t M Bom. mIi, min ml* tnp nla* p's tAlitr minrr siln * diL 
nlavn Mfarr nUiria rie. I <*r U-fora ill cniln;! trut n bccom*! itt whld 
tfjsorbittfuUoals; r 11 aa (Ti «*•'* «*•* vrirr TblpoiioiiiTeorthsU i 4 
puTioa ti ilinplf tin ealnfl*clM |^ll rC of 11 «|>*rionU proaono hit tin tli 
}!ur lira itut iln li 10 aril nn mod Inlho trlrxire irnM' Altoim Arroin! 
Konn Iktlfown 

1 77 Tbe Pemonitrittro rronoun* »r« d«l nod i» ftllowi i — 


T I /ill /an I yVirion /un hn do I 

rf t<lin dni/ dut/bn doy^i d 1.0 

Moonnn noorn Munion nonm mouni, 

Tn nlmnn itan nSman numrn UVe 
;(ftin fftA/»n trVn tl»« 
fnoiMn ondri notion weilon knetl 
orttnnn I rom otron 1 , 

etmon ( |for ftrom) | *"'’•<"> funion come. 
7 « trr[/bn terOf 1 rt«»n 1 r^tn ihrt.o 
* I uin leodn irinon , Intn il Ino 
IT dredinn treri r tniiron broien brew 
tdenn lorfe <ucon locen lueU 
X poinii pSl g3ig„ palm iln; 

•Mirnn 1 1 * 3^0 t«tm »y 


lUIre 

fUn 

lha 


I cBOUgb to give a ilngli. 
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raradigm: Ss'jran {C(& li 




hul/i/^n 
hut pen 


Atlpt» 


he>j>a-. 


rxaa 


{ Bi. Tlif form R</paane i» ft datire cf ttx luitft'UTt, tiui ii utcd mcb (bo i 

(JrtpOSifJOD ft I 

{ 85 Wbea tP« P'”*' of ibe prc$ laO. Wd of (ho Impor i» foVnireii imme 
eialtlr br ‘I>« pronoun far, «, et« ), «>* oiJlng ed* often <fn>rr«>> : 

lilt pronoun irl’b ft oossccUtu < t.kisg its place i as, itiptfttlktf/tffi tte,fbt 
ar?po(ffl ir/, rta Tlio Sftine cUftBS* 

torhiilpanst i 


vj 

Vii eon 
.* (e) tiar/, 
Ihe'tr/ 
Id) dor 

Vn (e/ gman 


\II1 

(i| iral 
IV (j)*f</.A 


furmt or the prrUrt tod us tiu rarsisc participle, ft flni’l b of the root pteMn I .......... . 

into;, a Sfuil rM Into .‘.and i& <011.(1 scrBr a KnM « >Blt> r. iia,t>ajti'.td*dty‘, 
tona paartve pirtklpllo of rhnhno, 10 strlki, nttOkM, to ttf. rrvM*. (■> 
eljaote f'iutl A of tiu. <tem U oftra tyoeopatcit to the prrtrot ftiid In^iir.- . 

<e, ihr/H, mu, (or <l.n’>n.>, to •tcive. ttoAo'i, totce rVom siva, to tee, .ome , 
pres tea, mhil, I'jM/i, plur atodh, ivrr tceA, tdov. mb, phir tdieon, past I 
pnrt ffftru til I 

i68 verbs of SeeoaJwy lafiectipn (irfttA )e/*»> Tliete ftrm «ie per { 
fi.ct by 11*1104 da tu tha j^t „i hj,, 'Tb'y »r» iliMded into t«« tlftSM*, SiBg. 1 

nicorc?/oe«i «ft ftla.'i, w i>rf(c, It trWcil to tPe root Tin r°Miie pr,fle(plrl<{ ; 

» nor. 


ptrunif 

viit 

tfupt 


dgort 


«ls«,W: 

duAU 

noklO 


t'irtdifm xartK, (0 seel, 

80I,] lod. 

tK« tlM< 

iSbroA 

tnf f 




rioe. 2. scfSfldb 

T*K» 

Jod 

Sin; I. 

i hit 
X M 
ITar leuin 


Io<te»,t or If.tn.ftiVf 
f 02 In Iheiic rerbd 
Mstb. »eund of ft «on« 
it ioRietlmra wrttua U 


l.i.de lujiufe 

fiyfrn h/mloii ihjodea 

Inf pAft 

lufan Att lii, 1 nde 

fiyfaiine fats l^e.J 
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raradJ^nj- lidpan (6tlj clast), to Jjclp. 


7aa. 

- 

i hilpeit 
iVpedh 

hflpatlh 

Mpmfh 
. Ii(lpn4\ 

: Jitfp 

I kilpaJh 


f**C, for f(itl Cl 
J 67 ’IholtlJ 
Jowl a bf a 1 owcl 


I'lp^ 


Xal. 

kutpen 


kBl/ie 

kulpe 


lat ■Ptrt. 

helpan Act hilptnit \ 

Mpanne ITiM. kolptn \ 

• dstmef ttio luasltlrt, lad tsuolwlttiUio: 


nfvr (o Uw eorrcijionillD^ cUiKiof Iirlaaf7 vtrbt. 


VL (a) on 


■j, at. MA,a/i7a JCoin iciffan, ' 


"CBprallj' bcfomr* JJ. ni>lr«a It la ftl | 


«■)<« 

Ikuir/ 

<d)^r 

Vn («J smun 

(f) tc<al 
<ei n/I'i 

%'III (li}<lk 

(l.arft 

IS 0)rf.oA 
(k) w//)i 
X. ll) cna 


ndpon 


ffawKnoTo 

PtdMa 


vert (p>irr,«n I 

S8S Verbs 6f SecondsTfloSooUoa'ir'wi IVritl Tlicaefenatheror 
f(<t bviiddia); il< to tlii. rout o( tlu' icc& Tl'oy ar« tUvMtd Inlo two r1a«sc( 
iKcorniagAt d« aU«i,or oilr, Is nddid to t)is root Tl>r (^xlre p>rt(«lpl<ti« 
futratd by aflilsir rt nod m iq tlie lira tlaatti. uid ortou wUltffc t'r«l"«'l. as. 
fn-ltp'l, lu'l, geeroiK ploniil, nois trieu i/t ts atao o»oil, Uit OM »> 

freiuoLtly, >o lU JMsilu-puUfljileof r««ary rcrli 
S B0 In Ihe lirti of lllsao urocIiasrajifSajTcr :,(,lk.t,b«oomcs fs.MdeU 
thea fc-cneroll)' la S sascral vsibi tlow a rbao;* of rAbcal fowsi to 

tlie psc{>.'<t,fFuijic (0 asi na<l firom ttoA. 


sA»M 

S0*c« 

sCACs 

tVitot 


EUif, I 

5 

iiBf. 


(7<(R,tag<9,d«<7t(ir«,foan>t Inpwi. t.pd,: gait,) gxdhievU gdiheg. 
pi, fl fl'“» Itota root.wllh sWnl »»»il, roo,c prs« ynwye, jwrf. 

• SP*tig,gtoiif, ging, sod pcuycle Tire dirrclire pcrf emfe, wat, cornea ftoift a 


rarodi^m lujtin,ta Un 
Ires 

Sul). 2nd 


pf/ptU 

IWWe 

{vfixle 


I (icrerai), 1 oto 



tjtctory or THE ENGUSn LANGUAGE. 


i»iiAollaiitoaj>lMe.thi.uAL.iy • • ■ 

>‘~iiiittlTCi*tid alM (bchiiCruuiiucsi, a 


>(« ( 113 ^rhrr« the nem. elB^ rn livl ertstib 

•» »• ih'f.inllfieiuf 

i ■ have tiM ttie naer. 


lieifn/f.K\S ‘ ■ • 

tiai b.eome more 8'aed ead ' 

this war 

8 tP«TAVTms 


more NiiBBMt wdlaj l» ‘ • S'lVte^ 


I ' ’r«ttd mi make la aota M« t'l fn9*4, er 

• « • o/t g w d i^aV/Viae J r'a} 

I ' radfw, Mdrr, 8 ro.a'r, fu(<r, 4Jkltr, bit* t'-e tVM t vai thDe-^ 

a a mi la Uw na. 1 hat tb* pn. ft »oi»n.«r« tikn rM er rA 
i'rVOTV«idantnfr«lLaT«rart<laK..«ilaO V Hal f/r tradt 
lalMlaadV (>«> i eadlaO I'vfXrak the wdr flart] t-n tt UvtXnw Th* « 
Ijalaw'tXn* t«>t>T, A.Alrr, lae^.<al»*t tef 4a eraMfaSii; 

Ills Ttwhta ana. an. aat.ai^i. bu aOin latiM {a* a^r.atUakt 
•t.4«4<tb4tt.ia r'TVar la I* B. !• MarlAra !>!.<.«•< V. mU ee 

mm * t« fm. », T t* X. S J VXUr, 41.1 !« {D. ara, m talOTl.a>~l 4 U 
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raradijm. J<fi>ai((Cthtlaii),t 


lad 
. helpt 
hilpcsl 
htlpedfi 
. Mparih 
. TidpadJi 
. Mpadh 


Sntj 

tulp* 

Mpe 

huipe 


r 2 Mpci'lh 
le form Iie?j?onn 


•Jjf, for elji fJ.rii*-«/A,fron 

{ 87 Iholcttorsat Hi' 

)wrd bf a Towcl , as, tlM 


brlpen JiKf;ioa 

helpen hulpon 

Mpcn 
Inf Tart. 

hcJpan Act. Jic/ji«»* ji 

I'aiB hotficn I 

U a dativa or tbe lufluftlre, and la ttard vlfti tbo | 


and of a root -cnerAlIy bccon 


'oipondin^ cUsiea of primary rcrba. 


(0 

Uitarf 
(d) dor 

Til. (e) geniaw 
(f) sttal 
(S) an'lj 
VIIL (h) dA 
(I) o-d< 
IX. (J) rfroA 
<k) pe.,h 
S. (1) <nd« 


lliur/c, 

IhiarjX 

durre 

ffemanit 

ictaU 

ptlhC 

ape, ihit 


pAtt peMiccR 

}88 Varbsef SaoondarylniecUoalJrenl r«rb») Thci» fona the per- 
fect by adding d« to the root of tl;e verb. They ar« dts Ided into two elaaaea 
eeeerdiDsaa de adooeior e-dCila added to the root The pnatlte partlrrplela 
famed by adding <1 and od is the two claiieii and onen vcliU gt ptrllxed i aa, 
geki/d, laid, getred, plowed, front leegan, ertan > pc it alto aacd, bol not to 
fteqncBtly, In the putire participle of prlmiry verbt 

I B9 In the flrit of tlieao two eUMea,d«aner<,f, A, $, beeonict fr.andola 
tbea generally changed to A. Eereral verba ihow a change of radical vowel in 
the perfect, Ibum a to cs, and from t to 8, 


Vrei. 

Isd. SnbJ 

fmg 1 tom tl 

J mrf al 



l-etf. 

lod. EuhJ. 


inla <rwr« 

terron arartil 


Sing 3 irra 
rior 3 trcaodA 


Inf rart. 

leuon Art. iretrivfe 

trraanna Taat. prtrrrni 


Sing 1 
1 
t. 

rinr. 



SubJ 

aJAfe 

Idhu 

eiUeit 


Slog 


rorihlB (betnbe .are ties niedatp, 1(0, andif. TIicrelaalioadelbetlTcbeotii 
to be, tlie preeent of which ia generally naed In a future icnac. 


rrce. 

loJ Sutg 

Slog 1 brdni, bee led 

2 If.t led 

a 1«1A led 

rior btwIU lev)) 


led 


/o/o</r Infvde 

I'llMcti leyMe 

lufode ta/odg 

I't/oJon in/otfm 


I Aonpoji, perf feng, kertg 



I lufixl 
VC also fNde, 


(icreda), to corer, 

{87 D Thefollowi 
’^m.vrberep to thmk, perf fAoAfe , fi 


bs of aecondary loflectlos are Irri 


•• lAcnenn, 
- gyncait, 
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{ 65 Missing Torva^ Tll'* Ao,Ig ^>cg« ng fthirs l«i«f b t ■ * Uk. ■ u* St^r ^ *f »■» lo «*iA luto Ouyitnl « W«r I *. 7yJ j {icipft [ 1 

|v*Mt lft«eb<>th*« • «»< s* •AituN' Th?»r»b#iriH»»aJ*,«*MC hbi ojia«, PU Ihw u ef hi rUlvUt hJu-* UUctu iiu »W 

sootsiiafg awd, a* la 1^1,11. 1i ti> tb* IVtuiv but g orrsU* Mt • ihout M( t ai thcut «XMpt ' 

tb< Hr* ef tttliUJm *foro«c«« »7 atb hfrojytW b»lo ,«t«ttigvTetb* j W (ht ^viull e o A j »Igu„ 

fioltc sni the l'iui>«tfc<t iir>. »ut 1 f * *’ ttt 6jr iMl „ \i ttth tftuttiteu I I'llhtf i/i>f Pjf flj^r oiff f j o« tn W OH »a t 

foniaof LiMoti to tsva a (h thv pisslr* rirtn. [I g((lM « rb «»«» mhJ r vai t hj ra»,Uft>t, j mti’iy » oi„ u • lo ar I uttl 

Tl>«[iss Ire Is (offUi I b7«< o„ auztlLrx* rba an* a tgbt wv <»tAa» hj ibUa a>/;na,u]M) fiu iliuut 1li >0 I to Ibr « ruaatl a »l 

vUb the (<t a rc- Mrllc- rl 'fba> tiwa auJ wgralbeugaainl torthe uollo (*«},» ti j U o«l a n t < a spU 1« itii (<x) aa \b( I ]\ 

frew*tia»»»J»» «r ianJrrarifVrorttKpvUbct trgor fc« at ho a (at ttiefoNiv VI* k tk » «lw «t u.it! « »n | xl o tlicl Iruui uUl tvU kb “ r»^'j to 
tost— Bvnk'arortbcpirfxtil Oiutr soJ hxis — Kvnti-a tpr tb jaJujikrf t 1 ilsart tledalla* 



t ke iBSuner O u<n.t f • 

feoio Mtiaundclv llni tSslao wi m i ' 

thst by A UBlfbrn iwrullaillx of orino^rai 1 y i to uou* t is u « 

*o«ct tetbro it in (t e lama worit Is shorl 

1103 If tro compand s S rI Sssor loA rlloa wli) llio A yloSssou wo > u I »t l>« i 

Slid w IIm nott sMklsg <}iA rRMS list do foweUa <> t in tl« oVIgsan j f ) Ita 

kulieal eadiosi in sJl cl a 2P 1 1« a II us If a A ft /< na A I • /an a >g 
(btici wru care eaon osen ! futu Ihcylor I ImanMla&nl^ssoii/a a 

/t tn ran «xtn /o/Jen (a A lha row i a ia onaalo ally fuu ul la jrsm kosnsll IfuA aft r Anal t ic? { (>} 
BisHetl CDdlsji Init Iw^latly liu} fsprtcloutly ca 4 ft *tio iwc suoat » •«f»*aso sobs a s»ajp at|]ya4l IJo 

1 on of sfavp 0 * Uac most in portint d If fwn arc ctusrdby als f oi«cnl *!*• 4»gt » ut hr A i Ini/ hn li 

lou of A ansi A fliea nU frtaitr* tfurtnA S n>U g'MIrx A^trt a} »U> g> ti ‘“J aida Jaaait It) A I ut a n o I 
lisart aAok<j<»in»{A n /*gAA</*B«(ia«a) iJackVbwru flM conwnwrui I If fown dnf a <> f jA a< i//ac(ra If 
OftUacliu.'sian.TnlaA^wli rstloADalnttocrmitoaulfydcvppcdftoDiiasvy »«<• al»j and bow va jl | U>» la-c *l» 
fonua yrtBot wlwUy dlarardoi fronAii]' i and as a BstarsI coutuiucncr at la t“dsf a n« ai •It' 1 a li to a acf 1 1 / n 

aorartunca addislw forma tbat Itare so rf^d IWlf II ua la liisdal aloir of llw torAoaforys <*»rAg I lo d t t ■ 
TowcWecl^lJuinlwijciiiA-lt lloAt ajcslayr w 0^ kai/ In f olnlnrs oflbe bo«J“M • « f » •'! alo I* Ivtfr aoj 
voirsI-<Jeel.llirpBsb»o*l«ffl ssaoca aa hsmCA-b d»/a- < JO irj J law law* ” . 

iBUnnom. slag oI a^rstlrct in c, as Aa rca Wo!A<« (A b *a wnaWfc/Ar) lx wag law K Ilocteoatozi. I ton rnisi f 

IWUc anillntlsaUisoUaof »ert*aalVra *a IcAoUxnfA* uUUr lUars ^ 

Aacndm{A S teaewie Jb« mnfO »l rstlreowlMonofsItiiJo 

lial Ix'come more t»n4 »u4 htnlaa tUat 1 •tUf is bardr osar a>Ia4|i(<ti xt ta 
this way 


tU fv. dannm i( 
It I aa d Jr r r A » 
no 0 a r |I ia 
|l afiJi a lys Jr 

I / hrk I 

'arvaaldAu a 
h Iona ri> I n 

• fi I Ti) I t,t I r 
Ux w&vl ]Jorai ( 


I .J |) I a 
ft II II I u< 
tl • I I J 

II I ]»M< 


1104 It ii aamctimn ftiOrtiac srrn In A tlaltlcanata r Voi #on 
Ur and plan! 1 » aacd lJ> pUer of tlir dal »» i*» llxiaW ylfort^nK ft to t , 
Un" rriawpeatlnrofttiiorn ofki a i« J II iaU B aW «>«rcffv>n< J fjs ^ 

tbej lara! tt hxtt. It It tltt pretallpf a/o t lo U U Xm IxnaatlJiajgx-atrtS 4 

talc t OUS* Ik- rot tl r«Ut, a ng aft's k j>r<po«l looUaoodBwaa'taJHrl j 
oli'TO tl ssrrsr fsrort ft laa totfmgt jvt It ia irr<s)< r vn IK ol 1 and tUf lotto * 
tioB ail - Boin (Ut-arc iti«<r namf £>«. XlA^a hannat pi Bww gra 4a> ^ 
arc. X mffta nanoaa ir tlic baiMl Oiic for aBt>atantliri of ail «Usa>s and brwdaa j 
£1!>S 1 otrel Pecistis oc TbcnonnalfoniiafortbrJCaaouUiMacs — 


1 at to tfer r« pU tbr •aon somnroo end 
J nrna for imp' ICowjwrr A ^ ad ^to 
I ,or* oasaTaalaotm-TC «l h®«l IlS'lA atf 
klaolmsm. wltl • lfTr-ol>rt»»d lift A f » 
Ihr sw.xi„ /n (or » )rtr-nt»t » Is-wa hi in iVc 

>orfto'«ar ortVaer In ria'*'<''l“r^' 1 
lortli *00.0 lB<Mwki-hJ naasioBtoi 



kssvv 


A BRIEF HISTORY OF TKE ENGLISH LANGUAGE. 


AWFCrlVEs. 


*,U5 


rortl»!lndeQaite Oecleoaion ttic uormal ft>rai 


Slog: 3 U«e. 
I«oia. ffiki 
Gen gode) 
Cat gaitn 


Fcm. 

cad 

goiHe)r» 

5E»I(«'re 


KCTlt 


n<a 

fadt 


jue 


i or the CefliHte CetjJea^lon they n twhJ ; 


Ifoio CfHli 
Uezu gotfcn 
Cat foi/oi 
Ace gwftn 


godd gadt 

gvim gadin 

gnjen gnil'A 

gailta gedt 





¥el lAtft.wJ.IiAii toQfian) to A., wp flod tieoi tnO Ihti Is bWi A. aodA 
Car (kuut, Otiaurt, Ihitaen, I). Iiu sSznost alwtyi liUtt Tot rnottaftA* 
iadccIlaabledcniOBitratln, and (ntc«» Of thit 

aware found erni la A 


I lraM, leva, /ml The vie of Iblii p/vaou/i if n proper reluclm 
to R andO .P/itScr) fonudcrilnei} irifle or i 

j asaa Indefinite (^ecllve- la It It It tTrilloa irM/ie,u>d U^mi 


boSlas to «ppc*f 
irlralo U doelln/d 






n (iceliocd ibo fonnibi oomouu are found | 



Wur. 

' tharl 
’ttoa’ 

‘the,' at 


I. MJn, Ml, AeUrn, ),ahl(H, bold. 
Joltn,jai, Ml. 

I! lltm,M,lefen,Kln,3rt 
/Upm, Hfc or ttepte, •»> -»> 
lit AntM,brtorbs3rr,Arttrii, A<>/e»,bi<) 

ranvn, onr(B>i)‘i mrto)>rTf>i kaotr. 

IV briceR,A4.(o;r,A(i«)i<.e0.teir<ii,Ii7or 

V trepeti, veap (O >r/fiel, — . — , wep 
Vl.^adm,yhmf,/li»'fen,/B»rfei», fisd. 

*{,<}«, *,>;%«, ielte 

*rgi«ne«, -pirn, pnnnen, -pintBW, breJa, ■ 
VIJ mi»M, aAn, uomm.BiiBim, Ukc 
»{ft«i pa/eOi *7^11, fitre. 
hertn, ler, iirren, Oerec, beir. 
tumrn, eCn, roirrrn, cuitto, come- 
Vltl, drtftn, rfpnf, tfriftn, dr^/in, drirc 
unim.wrtil, urllr*, irrftM, nrlto, 
tX. inve", kokciK bow. 

{dl eii. Uc, <u»«n, (olen, laeli. 

X {iirt»,fi,T,faTtA,fam, fxn 
iitueR, iicj, Huen, (curen, vrne 



Gen. 

Pu. 

Aoo. 


31 «•. 

tin 

rtU»r(i) 



nur 

‘Maiffiiea* 

Oaiitfrt} 

nwwu) 
'tAojt,* Mrw 


la A • o, f, e, in tnarli ooo/aiuidiKl, u, AalJeit, 


I, to help. 


ItM M 

lo-I. 6 a)i] iad Sub} 

GIbS t. Allft ifipt iaip 

Mpttl \lpe kv/pt Paripe 

t hilptd/i hlipe iaip Anipt 

JW. h'lpedi idpen iuipeA ku^peu 



A llRlLr lIlSTOUr or Trifi fiNGtlSlI LA^GUAGE 


SAXV 


Ping C li«l;> 
rior S 


lor r»rt 

krjptn Act ktlptnde 

firl;'cn))< lilt kolpen 


Tbe omliilonef ( intVM ani 3J ling oftliertc* la<l li mocli Imronunan 
lh>a in A-S. | Mt for hi!i}e<rh 

{ 137 la O the M ring of ll c j^rf Ind it loincllmea tl e tame as ttie lit 


rm ! 3 
(d) dar 
(•) teal 
(f) «ay 
{& <1* 

(h) Wat wot 
(I) dwh 


SBiug Ilur 

rfartf rfurrea 

tcalt inilm 

mi/it maptn 


r«rf 

durtle dare 

mMe tnaj 

nlite koon 

Avail 


t}iDi,McA(ii (0 (rl-rnn), to reek 


I*re» 

lad 

Ping 1 awke 

3. leehtil 
8, arrkrrfk 
riur »(cWft 


Sulj 

ircke 


Icrf 

lad Bolj 

»Mt ioUt 

leMtit toktt 

<sk<4 iMt 

toAten lolltti 


n”^ 




iKhtdk 


1140 The leeond dm fom Hie i^rfcet by adding <-J< totUerool, »s 
llm.toiQike. 


I’rea. 

Ind «uhj 

Blog t maWa matte 

: malral vutNe 

3. mnlfdA malte 

T" r "•'tH rfA mniJen 


rerf 


Ind 

mal-rde 

puiteJal 

naltdc 

tnaUdea 


Sdtl 

laaLfde 




{ 143 AxLomalaiis Verbs A 
Pres 1 3 -Sing 

(a) an, an 

(b) can canal 
(«) Iftarf 


ThePKt«ntlTCilf9H ere 
Flur P«r 

titinei ttdfte grant 

cunnen ciuf/e knov 

Ihur/m t?ie<ni/)l« need 


lud SubJ 

* art 

3 ft 

Plnr til Jet 

P ug 1 teon beo bea 

2 beott but bea 

3 beodb t*lh beo 

llnr beodh &ra(n) been 

^Ing 2 bea beo t 

I tur “ beoJk 


lod 


loD nndO eo It often conftaeted to < tliui U I ai brat for bratf and be ben 
be/ft etwdl at bea been beolh In tieperf 0 writciterre tcjfren iniUndof 
mere merta bnt intbeind "dtlog Itbaiiruaa rrert Ibsplural inn le l la not 
found tn U, vriuch ntci beaM brlA Inttcid 0 laieinu/enn but uaei alio 
arm (Eng are) The tub) aila itJll foundln 0 


rom/bren to 

theta rootii 
erlbeti /inf 



XXXVJ A BRIEF HISTORY OP THE ENGtlSH LANGUAGE. 


AtWI;GTIVi;«. 


IV. lri''),tfff,brft(n,Mfrri 
V. •fpfo, ve<p, vefftn, trfpl. 
fin'itn,fn'»<i,Jeniln,/oHiUn, 
Hrlprn, h/ilp, Mpen, Mpfii. 
Icrjieii, Ml/, toi'ifii, con 0> 
Upin’ien, -ffait, -ffuMin, -ponnn 
Vll. giten\ g/tf^ gutca-, sirni, , 
term, fefjkrciv, boftv 
fftleii //wl. fprriea, rpclea. 

Vllf, rlieni root, thntirUtn. 

tlriteti,dr0/t rf/HM, rfri’imi. 
vnlen, irral, vriltn, tcrifni 

IV. (Jittep, ehffi, choten, ehoifii. 

irrptns oewp, etepm,tT<!pfn 
X, ihipeUi thanp, lAnprit. I't-^en. 

dnsie's, rfixmpS, rfroiccn, ifrnicfn 


nwi«lio«d 

(US Chnutior h-u & rcmiust cf ibe bid em pl lodo/.iaaff<por«Mop,of 

BJl . «», it{ jioiir elltttr toil, irllJier htii. 
list) Tlie oompiu-nnrc <nd snpcrliitlit trt form'll >> tn nrodmi 

of 000 oyDablc arc lafliytcd , at, (bt l^tu fflOH, iu Instt mnS 
Cliio^c Dt Towcl It 80 CU 10 ic»ycA frooi loiip < ttrengrr, lircapraf. tinuafrenp 
tUltr, eldeil, from oft? 


We elao find llrplf, irtplt, erepfe, geeonilsrf jxTfoct* for ll’tp, iwf. Crrcpi 
olap /izni, Ipgan, and /buni/cn for fimilep. lo ttw foma ot 

fo/CM, a ami t ace nuch coofoonJed, tsd n ptrti^Ic (coecn It n’Ct wltli, 
Chaocor and ettiera oR<^tuC}r for (l {ijipyniicn, i/rprcn; or c forli 

t.grreu 

llfld Psanl a la Hie loScctlonof Oi««rt>,t*ie fo'vl nofthcfnflnWTC, 


USB • 

(Hhiet\ at 
a» los;,'n 





Th 


mUic-noa 

ilS 9 ■ I • 

mPiMr, A. 

«wio ■ 

etl'lon before other 

aftirihoiuhtliUtivr, 


<lu.y rrtftin It , 
a tiibttaotivc, I 



uacd ahaolutely,! «.] {I70 SubjaaeTIT* TticashtuftHtieta toMi tensra fttai 
!« prtio jtn, 10 wbicb eaoea, ( aoDt of tl>e rin^ltr. aad m (or o) )n the pltirO 


J bopIcV, Arht, hritltlt, fiobttn 
fillra,ftl, /. Kni, /.li/cn 
If- IrCrt, Irit, Irrlm, M, 

tlrpm, ilrfp,iierpro, iltpt 
US. t«»c«n.iKTO Zncicen.l-ooifCT, 


y»s.». 
, s' 
Tter. 


}ad. 

tt/pi 

hcilKtC 

hrtplh 

Mpefa} 


Mpe 

Aelp((n) 


Vetf 

lai. Sati. 

Afltji Mpt 

luilp ho/po 

%oTp liolpt 

/»!(«(«) 


fof. Vert, 

het/Xto) Art. helpingip) 
Tilt, AoiiK(ii> 



A imLV HISTORY OT THE EKGLISH LANGUAGE 


1 176 SotOBdity InflWlon i to irck 


tfU tmigUe 

•fl* ioujhleit lous^tt 

•tit mu{ 7 A ([<1 MH^AIa 


? 177 . Secondary Jnllcrtlon forrn,»olo»c 


Sin? 


, tOft 


lor 


r«t 


rior 2. J^ren 

1178 The verb IkARH loifi Ittfln •ttcrtl fumia thus, Inf fnir(n)er Ann 
rm 1 t>iiY,2 M<< 1 Adfk.rl har«<n^ rrAQi7d«ipan part Aoit Thc\«rb 
naZrn loses its t In Cfttalo forma tlius.perr miltOe or mote ps*s part 
ii'ilnf or m<n<f mo 7r i 

1170 Anomnlous X'erbs A The Pr«eriHrM<|w) areas fcjtoy* is, 
tU orihem, thefom oftheprea 1 , 3 slog Is also used as a ptursi | 

rr 1 , 8 8«lns Ilur l*crf 

(a) enn ronrt conn<(n) e<mlht, eoitJ* 

(b) rfor cleril <7<ir, dor dorite, tJurafa 

(e) tt/iJ thrill a»of*, aJlBtfe 

(<J) nmg M<yA< KtoiecCn) o«2Ar(<) 

VHI'Jtt BK»y 


rerf 

lOhUe), oupftt(e) 


rr 1,3 JSIng Ilur 
{♦) oirfiOirrtA cictsl e>irf(i 

(f) trol irost ic’(tr(n} kUU 

(g) not nio<f >no/e(n) moafs 

(1») iril KtU int(fi) woldt 

sroj tro!/ liot(n) 

(I) fiyt tiyll I III noUlt 

The A -8 and 8 -S Itin'/t O'eili, Is represented by tba defectii* thar, Bsed only 

lathoprcf ind 

{180 IS {a) The rerb of existence la thus declined — 


ic«re(n) «eerr(n) 


{b) Inf gUn) , pres I go, i go$l, 3 golh, pi pi>(n) , perf , pnsa 

part po(ii) 

(«) Inf do(n); pres 1 do, 8 doit, S <torA, pi ilo{n) perf dWe, poss 
part rfo(») 

{181 C Sereralrcrbs ofaceondary InflcetlonbaTepeeuliar votral changes In 
theperlbctandlliepasBiTepartielple thus rrllm rnslesioi;;, sof ; telten lokU, 


Proin/<eeAen(AK|i}eoiuct«Dirrc,uUr|<Ass p tI fit. 


SPECIMENS OF THE ENGLISH LANGUAGE IN ITS EARLIER STAGES. 



A BRIEF HISTORY OP THE ENGLISH LANGUAGE. 


tharrh fullut.lit iinnrl IliurrU I 
mnd Urothrrr niln 1 G<mIi.i 9 liu<, 
)r«taili(!lbridewl<r, 
tliurrti thiiU »ltc liarcnn tnVc^a bi 

iMliaredonii 


rmnilation — withn fiOQd Iht folk dotroy [iluaSI, kill], uid «ftch of- 


fX87 /■ro»Zflffflnoii'l£n(l(|.J: 



n. UirrTfxe 

Apr'it \Tii In londc, 
L»'vcnwn«M(l)liote» 
licnia l.racala toot. 
Kfhlm txodnhic i 
lie MfOnMle i< tnilrle, 
vrid than goile eiiltbte. 


llie riliiuc»« tdU-. * 
w»t tlie m9B III liolewofm, 
tmlWKiicnclileonKm, 
the l.iiel..iie tend 
*rc«( nfjen 
alter tnia flede 
tfta* fram godeftm. 


ttiAt nl ere aeneliie 


1190. /Ven(»ef>ime(9Vl]D) 

Asod «I)aie wilraa iluU tlilaa boo 
tR etlier aithc arrltesn, 
lilmin bldde Ics thott li(t write rlUbl. 

awa aamn (hlaa boo hltnm tscliellith. 
all Uiwcrrt at alfterr tlutt Itt lai 
vppothJaa lirrate Llane, 
wllhth all auUIe rime alia her laa lett, 
withfh all ae Hie woriU !•( 
ansd late lie lobe wrl Ibiitt he 
an boeatalf trritc twlyyeaa, 
ejrywhxr tbkr Jtt uppo tuna Me 
laa WTllenB o thalt wlaa. 

Joke lie well thatl lirt wrlle an a. 
fort be ae aiayy aohht ellrat 


f 191 Prm lit flroniere «/ petert <•/ ClancctUf. 


}188. From Weanni«(2ifM-5571|) 


Ai^ur fordb hira w eade. 
adheleat aire klDgr 
Biforen rad heore lodeallit. 
that bit waa drllibt 
boo lihtea of heore ateden. 
and ntiten hoore irredeo 
Tba Iseyen heo nan ibt feorreri 
a muehil fur amokica, 
appen ane hulle, 


aftbeoa kuigea fore 


Arthur fortli him weado 

baldeat alrekince 

ill vore ycodo hire lod-eDllit, 

jorteWtwaadayJJhf. 

Ml llhtc of hire aledra. 


that wa« mortiel aad eKltlu. etor. 
'file niilitea tho anaie. 
tg nitiier till weDdemlbie, 
that tho eatant war oeoro 
of Ibla Vlogea fore 


1193. />waaibele?r>i"f>'!ro/ne njrono/rieTif’Jonpbmmt IThetwoehort 

liueaoflbecoBpIet arepristed aaoso] 

1b b aomer aeaon when aolte waa the aodse. 
in aa an bcremite anboly of werkea. 


1 180. Fnt Hr Irptnnioy </fa« OrniMhim (l-lfl) 
Jiu, teoUiirr Wall Terr, broibcrr mia 
affierrtbe flr»lieaaklmli-t 


1 abaaiiwetato aftroirdw pntmalnlo elotbri V •Vro, abrphma 

a«e,hu t/arlt'.itraiiiia thing a imyrdretnu't'r. aoniidrd lopltaianc. 
• ftmene.dnaiu. I irtpliiaatT. ajiytildll • yWrfttAj » metrd, paadiy maJo. 




KEY 


TO THE PROnsrXJN OIATIOl^, 


VOWELS. 


REGULAR m\C 


K Silonff, III to Al«, rSte, Cli3mb«r, RrSr. 

i, S ii<7rf|i9ia . . • . . Jidda Fiti llXi’c, nSadom. 

£,S Jonj.tsla X:r«, »2tc, r«a«c, S?iZHr« 

C,£,iJ9r(,>i9in £a«l, Sire, riicclr, Z.<«paril. 

I, f, bn?, 11 in Ice, Z^«, 9rTr«, Thrive. 

1. 1, Uteri, 11 in Ill, ria. Admit, Trlhnte. 


AND SirOBT SOUNDS. 

Clil, NSie.XuiI, Scpufo. 

tf.S.iAon.MlQ I^d, Trot, TOrrld, nceSIrc. 

lain . ............ f ae, TQhe, Xtlte, Tcndal, 

C', B.atar/.aaja fa. Tdb, liOt, Otficlr. 

Stfle, ttkl.UdUI' 

f-.f.aiort.aala ............ riit.KImpli.XJ'ilc.ALIti 


OCCASIONAL SOUNDS. 


4 , 6,19 la Jtir, Share, ratr. Rear. 

\.S,/lalutn,t>ia Arm, rather, rffr, paina 

A, d. ails Alb, GrAca, Itdnee, Drduch. 

A> B, bread, la in ARi Iiflel, Siriinn. 

4,9 bka ihert e, u U , ITh<]t, irijuder, ir<iUoar. 

C,e,ia:«a,«aja . Cre, ThCre, mir, tni«re. 

i;<til>kal«02a,aala . .. ■ Cifiht, Prtr, Oi>«r. 

&,f,iiln . . , , . , . , £rnUti«, preftr 

f,r,tik»lonc<<ai(a .... n,ine, nrsehlue, Potlee 

I I bU I, s) tu Irkanme, f (rgin, Tittratr. 


A, O.lllM abort tr, lain. ........ Alher, ROnr, 6d», trdn. 

f>,0, like loaf CO, la in . rr(tTc, Rq, Tlcvr, Tamb, 

f , t do abort oc, at in B^aom, TTpir, ^^nin. 

A, 4, like broad e. ea in . ........ Arder. POm. BtSrk. 

AV>, <ft>, la in . ........... . 9idbD, Pdbd, Rdbi}*. 

tTo, db. la ia . ITdbl, rdbt. Cdbd, 

H.g.ptceededbrr.ialn . TtQiIo, nQmor. RQri). 

f.fi. like abort CO, at In ........ Upll, Rpt, r^ah, I’vll. 

r, A, aa la tegr, BOrs, fOrt, Coatflr. 


r,d,c,(liaUc}in.irksk'ii('raa tl’cut • . PaJ)rB,TakffliCotiafii,9reaea 


REGULAR DtPnrnONGAL SOUNDS. 

Ol,of,orO/,of tuinai1ieil},(aia . . oil, orolu, Holit, Orator, Top o<i,oR,orOtr,oir(uafflvlrd;,Mb>. Ont, nennd, Otol, Voml. 


CONSONANTS. 


(*> (, >o/T, like a linrp, 11 in . . . , 

C, 0. Aunt, like Z, ai ID . . . . 

Cb.ch (uamarkedi. aa In ■ • . , , 
(h, fh, <1^, bkeiA,aain . . , 
Cli,<li.ilonl,bk<t,aaDl . , . 

G, g.kitni, lain . .... 

A.g,ao/7,IilieAaabi ... , , 

S,a,aAarp (ODmarked). aa i I . , . . 
S.(ia<V>orrocariUcc7ia9U . , . 


f ede, I’M®, .'’lertr, Accept 
fall, Paneatr, haeceao. 

Child, Much, Tonehtns 
Cha<a«<3Iar(hlaiaeia, Slafhlao 
Choraa, Xpoeh, RIatleh 
Cet, Tiger, Begin. Tosgr. 
Aeiia, tugino, Xlefer, Sayfieat 
Same, Toe, Donee, lltat. 

' Uij, Amciae, Prlin, Rejlde. 


TIi,lh,aftor7(anmnrke<l),at{R , 
Th,«b,/lo(crionit,iaia .... 
irt^.ugfiioniarkFd^, aaia .... 

]y,Q(aeef8;),asiD 

I. Ukepr, aa in 

ph.ph, 11X0/(11001^101}, ca in . 
0«,qn. liLoilielaDmarLcd}, ra ia 
ATIa.xeli,bkeiio(aiiniarked},aaiii 


, Thins, Breoth. Simirnthr. 

. Thine, SmooOi, llilUer. 

. SUa|r, Singer, Single. 

. XInger, XjQh, I’Cole. 

. Xslat, r.iample, AniUlnir. 

, Phantom. Srlph.rhllcaoph?. 
. qneea, Cornineat, Inqulrr. 

. irnat, ITheo, AnliUe. 


Iliqrwlll aalatallf be pronoanced eorrecll/bf aa Eagllahapciker. Bet (a all ewpHoael.douMfiil.crillfficolteaaei.tlio oppropn.ile reapclbog la ainl. 
lor aaeaptonailonof foreign aoou'U oecarrlas la the DI*ll«arT»*®*W* MII> b®. 

RtSrrtLTfO ron mOSUb'CIATIOS ~(I > Iare"peinDSlbeI>eBeh«*,e»,oi«,*e, the Icitcra n't are not tube proaonaeed Ibernaclrea, being deafgnrd’ 
tlmplrlo mark the oowslaa n<i»n/,th4t Iiinapronouoretl tlieoojhb>itbtheiis»<iiiidthaiaflathattt«!Biime Uinc.— (I) Tbereapelbajof lexihT, WbniaMtnb''t 
ot rrliirf arerda follow, ipplleo to oil of them dowa (0 lomo otber word wUdilormpcUdd 

aErKItESCTES — Tboflsorea wblihlinmedLitelir follow eertahttenrdetatbaVaeibobtyicfre fa eorteapondliig eecUona la th' rriarlples of PwnBncIaUoa. 
XT ~Tbe prlorlpal aeemt la ilcnoled by a Iiearr marfei <hiarceiida>r.br allshtcr nark; aa la dii'perlBlend'ent, latbodirlalonof worJa jafj 
there aaeka, betUra performlnjtbelr proper cfllee, aopptp UepUseef fhi!hppbea,excfptluiomo CoopooBd and dcrivatire worda 

(*)) 




P9 f 


KEY 


TO THE PROHEN OIATIO^;i. 


VOWELS. 

HEGULATl LOKO AND SHOUT SOUNDS. 


&, 5 |bfl?,M!D. At<, rste, ChSmtacr. GrSjr. 

Ai& Iftorf.&ain . JLddi rAti Xl&arc, JtAn.ti»in. 

. R, t lon^, aain. Dr«, MSte, Fea*c, SMatUe. 

E, I, lA^rC, na In £nd, M«t, Chech. Ijcopard. 

1.1. Zonj, aala Ice. X'taCi Bllrc, Thrtrc. 

1.1. tAorf.saln Ill, rih, Admit, OTrlbote. 


Cld, IVutc, Zioat, DepCae. 
Odd, TTOl, TOrrid, IIcaMtc. 
Cae, Tdlie, X&te, refidal. 
Ea, TAb.jtat, biadr. 

it,9,tonf,tia. rip, fitfle, 61.5’.i:dll{> 

T.p.atort.aala Cpat, npmph, Xpilc, ALfai 


C, S, lanj/, aa 1 b , . , . 
O, S, Mart, ca in . . , 
O.fl.ba^iaain. . . , 
O, a, liorl, aa la . . . 


OCCiVSIONAL SOUNDS. 


A. &, ai la Air, Share, Fair, ncBr. 

A.K./tcIian.aalB Aim, Futhcr, Far, Ffllm 

A, A, Bala Aalc, GrAai, nAucc, nriath. 

A, Q, Bread, at In............ AH. Tfllh, Hgnl, fitrprm 

A, a, hka abort a, at in ......... ttli^t, winder, IT^IIoav. 

C,C,ltl(o 8 ,atta Cra, Th«r«, nSlr, Wlilre. 

1, tike tong a, aa In right, Frcr. Oij«r. 

£, B, aa In . Ermine, TIrge, Freitr 

1 , 1 , nice long eitaia FTine, BtaeMue, rotice. 

X I like (|U In. Irktooie, Flrgln, Thtrelp. 


6, A, like ebort <r, ee In Alhc r, SAne, SAh, tTAn. 

f>,0. like long O0,aa in Frft^c. I»n. Tothh. 

9, tike abort oa, aa In ........ o^aom, tTpU, ITfimah. 

O.A.Iikebra-tda.aal!) Order, rArm, Btbrk. 

<>0, cTo, at la > Blifbn, Ftfhd, Btrotr. 

OO, <ii>. it in • tVcTol, FfTot, GAbd. 

r,F,I>'et«d<Mlbrr,aatn . Ttnde, Upmor, Itgral. 

BVll, r^t, Fpah, P9II, 

C. A.aals Ergr, Bfim, rOrl, Ceisefir, 


r.A.b.ClItllelmarlesIelIrraaellest . . ra!if»,Tokn>,reiialu,Bl<tt»tk 


UEOULAU DTPimiONCM SOUNDS. 

OiiOl,orOp,<i7omRia,keA],4a{ii . , Oil, Jolu, Molat, 0}«<er, T«F - Ou,«u,orOtT,o'n'(vuiarViA;,aein. Ont, Tlonnd, Otvl, Totfel, 


CONSONANTS. 


Vifito/I.H^^fBarpinela. . . 

O, «, Kuril, like 1 , lain 

, rh (unmatked), aa In ... 
, th.ao/r.bkeiK, aa la . . . 
, eh, Aanl, like t, aaln . 
C , g, Kurd, aa Is ........ 

Cl , g, ti’/r, Uke at In ..... 

S,a,aAiir 7 >(iniriukcd),nal 4 . . 
G>li<e/lot«a<ie{|Uker,aaki . 


^ede, flte, Bterfr, Accept. 
Call, CoueuT, Soeceea 
Child, Sloch, Touching. 
Chalae.HaTThtoneee.Mathl"*- 

Chonaa, Xpoeb, Fladab, 

Cet, Tiger, Begin, roggy. 
C.em, mglne, mcgr.Knggeat 
Same, Xee, Bente, Beet 
lla], Amti;c, Frlim, Itejide 


TIt,th,ell<*t7»{onm-itkftl),Balii , . 

Tb.eb./nCorrocRf, nala 

Ng,ng(«omatk«<j), oaln . . , 



^2,likeyr,aaln 

Fh,ph,like/(aiuiMirkei1}, no in . 
0u,«ju.llkctw<aainerkml), rain . . 
tTb,eeb,ltkeAie{aDi&arkcd),atIa . 


, Thing. Breath, Byenpathy. 

. Thine, Smooth, 'tvltber. 

Sing, Singer, Single 
XlQger, Xtnh, rncle. 
r2tat, Sjamplr, Anilllsi^’. 
Phantom, Sylph, Fhllsaophy. 

Qnren, Conqneet, Inquiry, 
IThnl, krhen, An-liUc. 


*,* TTien oae letter of an lirproprr AlplitTiong, or of atrl|>brfl«Bg,l< n-nked.ltlstobetakt^aarcprcirntlng tbe aoond of tbs eomblanflon, and ttio letter 

or Htera nlikb trenot niirkedorc to beresardrdas adent, ntiBSin,rlmir,<S(r,t>caple,foare,aSa/,/o&mol,iSir, Ac Tlie combined letlcra a,ci,$cl,ie it, ct 
rl, oeeorrinj before a TO'cel la a apUnblo immediately preceded by aa aecented ajrJld>te,accgcn*rally«qnlTSlnit toiAi ns la o'cean, ceta'eroaa, ao'rfal, togl'cfnn. 
inapl’cfon, auipl’cfooa, eoa’aelenee, nno'icona, contcorer'aral,dHecB'aiOD,iai'(i«l,en'rlaa. Beti'ftooe, do Such ayllnblca a-e not always rospellod, as, In genera', 

lli'yerm naturally bo pronotmeed correctly by aa EngUib apeoker Batin all erecptlon'd.d'iabtful, ordllUcult cnaei.the npproprlnte respelUng la need 
*•* lor aacxplAoatlon of foreign aonuda oecurriag la the Plctlonory, eco pp. lo!ll| 1033. 

ItESrEI-htSO roil PnOirraCIATIOS — (t J InreipcUbtgtboPerDdijni,ca,oia,*o,tbele1teraBy nronottobeprenonoeed t1iemselvce,bcjngiisi|^f,j' 
limply to nark the eomlaanaml, that la, aaproaounecdihroosh bom tbeaoao and tho month at lbeaatnctbne.—{>) Tliercspelliiigoraword.araenBnumtict 
tl related worta follow, nppllca to all of tliemdoira to eomo other wocdsrhl^ieseaiicUca 

BETiniESCES —Tbofijaret which Immediately follow certain words ha tbeToeabnlaryiolbc to eorrcaponding sections In the Prlnclplwor Pronnijelatlon. 
ACCEWT —The rrloelpal leemit la denoted by a heoTyinarti the aeeoiwtary,by a tighter mark ; at InSu'perlntend'ent Inlliedirlsloaef wordelols 
rjUaUenthcao markt, bcsUil pcrfonoliig tbeir proper o{De«,iepity the place or the byplica, except In lomc compound and derlvallTc words. 

(kl) 








xlu 


PRINaPLlvS OF PKO^’UA'CU’i’IOX. 



$7 Sound orbroodo, Durkod In tfll, Mi, iqi/f, sinrrnt peir<t*I>a 

la •QUoti n«o. ffeiiyte,y!fl, grvt, tSughl, A« 


'rn callod Ihe Gormaa n,)>u( U* kroadrr sn4 
:d t>T n dtnrctaion ot tho )ar?n''. anj a «ipao- 
ittlob cnlars«> tbo oavltf ot tbv moMti {«• 


)8 filiortaonnd of broad a, auxed f., f.aa In irf»»f,«n».iAr, » 

tiasr'l alia iQ inoirlrd^. 


ftT fiovadorallkediitoriaas* 
Ac — 6 cc J 10 


- JTP — TI.U 
of the b.nr)l«b« 
ttM> rronch. 


Uat-rroprlilclr (!« 
roriUln abfcli liUa 


o.inarkcd I.f.a 

e •'I'lTvlof I In I 
•ound 1< roprci 


I In /’ijuf, m 


uiMnf, t 



ilS Sound off before/', acr'fn; toward « In ur^r, narked f, (.as 
aoinr, ftlri/j. 4e , tJratli- il wiiii tSat of e io tmOie. 

Kore ^r, fnlliUexte, J< aoundij It minrriwakorf UltMlanr?r,R> 
tor «lr«i«a. Tlio oStonailOM ion'» *'l •• t<i tV-rt « it) wot 


il alia la A 


< e. An oxNptJoit'iJ iouad of <i oecuri In tl>e wordi anx.mnity. II la a«lf 
thrr wera apalled !»% mln'i/, bcu; (lie regnlir •here aouad of «. 


i 


IJO ItlarTmvtln' 



TUINCII»LES or TltOliVNClA'llOX. 

or 0 . I 

|SJ3 Pound offl I kr «hiirt« mttkMA A »« in aiW rfsw J » I 


\liil 


J34 Soural of « before r Imutli word* »» iir^, fro/-n /llrt, eoneor, 
QO. ^ njrkrd f}, &! bc«ol klta iaieormi/oSrnc' Ac 

|3(J l-ojalir loRgcT Ofcn sJtiotliJnirVciHrOi ob, *s W rwSn yiSirf Itdrd » >»i, , , 


tdS 1H9 folWiMUi wowi, Tinn, reuh roxj, r 


(oooi luiro I 

r * 

* {3S rc^S*r)0Rg-(oasd,n<rkcd(,f,i((aj(;.i<|h,i«j rV^.Ar 

, , b^OTC •>'Tbl*l*il)e*4nift *ound Mlonsf oSeo Hi 

» Th*»ord «» wlon ««»< • '••'.’•if'" l. •<! >■ > » - - • ■ 





t t39 TbeeosDloforrBiuflvked' « bcinf In oir' 


Ocvtsiotit SocfPS or C. 

133 Round ofutrhcnrccocJcd by ria l6c»*iBC»rlUtJc.in«kcd C.B *«i» 

rv/f,rswor,ri!rj| Ac ^ 


(I } Tbeiofowta vordtdvrlrvdfHre ib«AD;l»*u°> w le #»r, Ason-f Aa 

(•) <^b3'>C'd< Arrirot (ran tV I rrscb ** im toa/i, frovp, At 

Si»ta — Tt« w»rl ro»A l-’I't e Ffr'^'b la p»r*i«^ 

eoauuorlyrr^oanc-J If car f I aj>-«l'r» « MS. f/ro u mus-jrav-V 



xJiv 


2’Rr>VCIPIi:.« OF PKO^TJNCIATIOy. 


in. V017£LS IS fSACCtSTEO SYU^OLES 





144 (Tie I Bee) 
ailaCu'btfiB-lDUte', . 





■Tliml* gT««t dlrereliy u) the f*»c of (1il« Ic <icr lienee ft 1 * <lun«M tobT 



S11,EST TOTTCLS. 


lea are nel to fe (ounderl, as Itio e js 
ttieso cesea esqnlfO e ojorc pu’liouJ.tr 


I }fi7< TLe letter e Is •Ivsj's mute nlien aoAli exerrt In aeaosj lUlilci ega 



PRINCirLrS OF PRONUNCIATIOX 


\lv 


B U slaa illcat In iiU/iiani 

C 

1 thui V t (aoft e) has the Bound of t is in ceife tract, 
»Uil» Bound ^licncw Vfons e^tTtn H < ot 


t in « gTO«l rnaof »n*t«ncc« ll ottTrtBCB no inth loSncncc 
e nar't /In t <foc frfnn an'ls/ granTte plot i <1 r 


104 f7in«rV«d(lii< C e(hiirtr;) 1 na the Bound of ;i when It comm before 
a 0 V I orr bcibrel i ertfisnt ted whealt enda n tvordor « aylUble tain 
fait eot evt flat troea llael,act zinc tra^c pic lurt faf'eui tH ici — Sot 

h J-8 

fOS C hu the tongd of t In the etotda tncr^oc cu.< and deictm 

tfMl In their dcrivatirra It la a lent in the erorda e:nr cicfualBi Indict and 
tbelr deriTatlrra end ilao in the tennmttionielr talnm ici: corpuscle Ac 


on 

too Chnnnuked (ZosBah th^htaTtry nenrl; theaocmdDriili tain child, 
fliHcl richer tpeecllett Ac 

Note — Thecoraiioundao nd alcnlAcd by thia digraph lanotpreclacly eqniv 
nient (o (bit repreaented bv tth Iheordinarv aouudof (la utlared with the tiu 




rAVc:OVAXTS 


171 The aonadof/Iansurked) Mln/me leaf d'Jtn le tofllg Ac 



xlvi 


ITJNCIPLKS or PKOXUNCIATIOX. 


573 C7watkcdthn8,f., 6 (a iiaIl),!iM tliO eOnipouiiiJ iiouixl ofj, «i In a* 

rase, engiai,cagal, ic. — Se« } f7. 

Note —Tbe letter a tak^a tbTa lOtiTid ^brn lieomaabalorcf, I, 

71 butthere are Boma axccpliof ' “* 

left aound before a in tlic alng 

574. In Dfew words from thsFrcsch, a rctalni t1<o sound of :k, wMih It bus 
be'ore « sod < in that bnguaai-, as Iardua«{r002li), siimae (ml rdsh'}, Ac 
G IS BikDt before m and n flan), and aUo wbeo InlUnl before b, at In fMrgm, 

li3n,S’tnt 

Tor the offieewbiebaperfortas In lucli words aatoNacriSfronatriACiKelS 


583 Tlicsoundef BSB beard In (loarr, b'it,u>irfr, Ae (markedN. u). 


Dounredlikej) 

Tormerlf tbii digraph bad tbcaousdof/mneh non frerioentlf (hanlthat ' 
ftttliaprvfcst dap. Dnushttr, for luilanee, 'saa often fraooooeed and tomo- ' 


IBB rn It lAiaa* /Ml -u 


583 Tbetoiod of oafbOTnnrkedh ails iln.;, ni'per, ifna'y, Ae. 


58I. TbetooBdofp (Biun'iricd),«»lienriluary,nae,p'iper,(>aWa, 4« 



I’llINClPLFS 01 PR0NTO.CIATI0N 


\lvii 


I }02 ^VlcotlcJt r » hnv n r ffu » !y Its iharp or IiIbs bet Bound fc 


— soc { 100 

f’)/’»ain/r/r»i»j $ rg A lomct »cs tiHcO Bmoo A fnlatal 


ln»f «r wo d* * » onot k s tl eeound ofiA *s In natiBOT e or rat or 
I the cor < In sue c cs doca double du y un tin with the i to i -ni fy t o 


todecoen y»t It® endof Frtu® wordi adopted into En ^ h ii ehamoli 
torj>$ riMn A 

SB 



hoTE — Th sioundl ai 
of he tonffuo and he upp 
on f a und e t nnd d 
<4 n y n heinddeandi 


r n e of unvo a br aih f d h ween he Up 
m he tongue b ng p ed In he prop TV ■ 
ways has h B sound at he beginning ana f e 


(00 Tie Bound of ( (unm 




f has tbc buzz Bound of In enf f 


kOTE — Th Beoend d IT ef mti^d .fdj. 



PRINCIPLES OF PRONUNCIATION. 


anil lUe » following It either preserve their own founds pure, or udiongo 
llicni for the sound of el In cl.n, ss In question (kwcst'yun or kwes'etann), 
mixfwrt (uukst'yun or nnks'chun), ic — ieej OO, XoTi!, and|M. 


KoTE —This latter sound usually oeeurs when the ayihhle wblch immedl 
ately follova the c btgins with an accented vowel, as In auxi/inry, erert, exalt. 


’TS. 

{9S 77> unm irked has its sharp Or whispered sound, s^ 
nutlor, alh!eie,t:c 



tn 

ed by pmtlne Ilia 
>t the Wl of the 

id, of words; bat 



glOS Tbe sound of p {unmarked), sa In pairn, pear, pounp, bei/nad, de. 



{ 107 Tills sound ts the vocal eorrespondent of tl, and la uttered with the 
organs in inwdsUy tbe seme position. 

Kote — Ithasnnsen.ln sUBdeIisIi words, from sn attempt to prononnee the 
eouDd of a lojners (see f IMl and that of eooienant p (ici f I05) In Immediate 


A$SlhlILATION OP CONSOSAKT8. 


110-1 TIvlilrttrThtstwoi 

like *s.ti In expert, sod Its so 


1 But altbougli only ono arthuletion is ever nsed.or, Infljen: speech, possibly 
enabensea. where aconsODintls written twice, yet In some words the srtitn- 
latloale dwelt upon for an apprecitble spice of lime, produdog in epparenf 


I’Ki.vnrus oi i*r<»mm.iatj 



DinOtD tSAQE 

f Ul/ Ta9Kn^*Urcei>iio)t«refiranl(>(l>«?« <««i]ir«nit;«f(>rtctK**m»S3 (119 tr«}<>«*rii 
frotxt (•> TUa vtMl ciUolr ft«in TltcMaK dtaua^uinVd 

nvnfiet bfttrfa efrUia prsc prtodpK* which ilTitt the water the «wot »V<vtl>Mi>0 (heAra/ 

A te^ olthfU wilt BOW te <D(stl<ni««t, with e r Jew io acfoeet (or tUe dirmlQr 
it la all that cao be dose in ■ brl. t tbr«h Uka ihla 

I • ■ ' • » ' l' -a. 4 ^ . 



PRINCIPLES OP PRONUNCIATION. 

„„ .. . >—1 II— I. ..-II— «» In ««<.hi>»«>ii>»*in<nrla i pfHot'taiauitieada'n^V'n A r«rt »ec«it the P«lult : »«, fl.?.i»wln/e'<iii,AW<iii- 



Twlit that anil rnaoti vhat a n 

F»c«irr arraratr, yet forever ne 

YflnfjtJt I jv IkM flora the Bn. 
A4ovrn <Dorinoui ror'iiira alope 


rept. 

CoitrUgt, 


ii, meHi/fBoulitipre'/uoiu. 
•TOMtf II, duij'wnl, hting'oinl 
•genyi ii,cotmoy’eiiji, (Aeoy'oiij' 
•gropheri ni, feneoj'ra/iftir, ifmoj'rii/ihrr. 
•grtiptig, Hipheiog'rephj.tspti'rapkg 

•loyDt i li, enttntoi'flffijf. phgiKl'oglil 
•legvi f,e>innel'tffg,tngtli^'ej'j 
•te'P'gi ai,col'iejiig,io!i!'o'jiig 
4wc)iyi 11, Isyom'acAy.IAeomWi; 
^athyi u,ehrtsfem'ttli!/,p<ili/m'atlig 
•ncltri 11, taron'tUr, hggrem'titr. 
•mrfrjr I K, eUirn'tlrg, gton'etry. 

u,aitnn'emg,enK'0Pi’j 
^rour , 11, orip'oroui, rttip'areui 
•patfigi tt,Bp'alhg aalip'olhg 
•fhonyi ti.antipVens.celoph'ont. 
•ttepyi ae, atroi'cepy, divttrat'crff, 
•ttnpht, ittcpet'lrepht, (’<i<iT>'/nV>ftr. 
■tang, f,anat'e<i>y,lil!iot'atng 
IropKgi ttiat'rcphg.h’jpir'lrcpliy 
tcmioiin ai.^umniir'oiiKiu*, i^nie oiwow*. 



ptiWlton,tt'fn'»‘altnilrt’en'mal,Bp'peie' tai np'pau', ei't''eut «a tt’or*- 
<ttt,oUt'gB'tto» and a! U'ca'taa t proph'ei' aod pre/if, ifo'nor'asd do'nrr'i 
jwir'aBtOf' and ptwr'onfii’ 

1123. Wlm t'T>artte1y rroseusHd, lU BOSoiyUalilc irorda bare tbeir 
TOW«I aa diKlsrtly aovodod ai If sader icrcot. But in eoeoectad diieaura^ 


SrLLABICATION. 







wnn'^Tnn. 


PRINCIPLES OF PRONUNCIATION. 

WALKElt. KXOWLCa. SUAitT. }roitcEST£n. COOIKT 




I’ni.NcifLi s or ^I!O^L•^•CIATIo.v 




« (ArUr** tSa X 


tillM ot«{ n! 9> 


i'uT fiiTr'ehit i . 
LlltM I* TRY (ktiB I* ) 


*bir^ u” T 
kta'I* trf 
kl rSta Ss'ji 
(RTy ti r> 


iltlY AI^Pieil&TY ) 
Clllv kUROfinhrr I 
cjiiv itb-or(iiit } 
CIISR'IY 

< iidR i« reit, 

« iRtiTijY iTr( r<n I 
ClIRO* le AL, 

ciitt I rxc^Ut 

i.Ltr 

« Uii A n< 
iLtK CYTIYt 
t.LtP ir UKi ter -el 1 
kiark) 

* Ll Ml«TCK ic(ei'-ier 
tLOT itJlwW kUlJ 
« idLGIl(kl'0 
td BALT ( bSU] 
t dcii 1 MTal, 

COCK A TRice 
COG '(irtM.ECerkBo'l ] 
tdt OR Ir'ic (kOl ) 
toi^roi T Etl 

COI/LX BAItr 

(6 IIATK, a 

comrOaE 

e&'MA TOOY 
t6« BAT 
COB >I£YT r f 
COM MIA-Sk RI if. 


con ref life (er pen ) kOiaptniK 


rRSp in 
kru ir In r it 
krO no r j t k<i 
kt ir Uk tir 


ko-IBm bn i 


tos-cuA^ixe, 

t< A TO-RY 


'^(^rBnU ^ 


COx rt OA'JT' 
to-* rKB (( " 

t vrROYT'ffr 
fO'fOt 

C, l-CjLb BATE, 

COY RATE (orkon nit/) 
COy YONityR (or ‘•dr ) 

CuYkOu orCOYiiolY 

tOYtrS^iAtKCor .ul ) 


kii 

klr 

kin 


rJrJ, 

l<]o, 


kiR II U rr 
klpn 


klpr«-ZI , 





tin min. 


kllroln. 
kk ilk* 

kira rl « |>atJ 

kla.*-«t do 

klnUia 
kkAlAllYVr 
klp^l Ur-» 

kkiTn^iti 

kkl’^V 


kai At-rd I 

ktlil orkJI««i I 
klltbonm * 

•.kkllln 0 


kn Ifa in 
k11«-«In 
klJ |k< 


k<n U Ik nr U U 
kAnUI rer 
kip'll lOr kn pTt 


kkp IT Ia>rn 
klp-n 
kip re-o Ut 
kl prio, 

kapr«-OI 


Ct Lt 
MM 

klA lObn 
kll A inls 
kll •«-»-«{ 
k>l ala B bl 
kSI tram 

/>kAY»k!n 
kvITi In aI 
kai f itn 
ka Ilka 


kip re ola. 
kip rln 
kl^rWI 



kalacdo r 
cbtl ilron 

ahltn iriw 


Wf la ler kSr'ia (cr 

krTal ya Sn e te krta la In Tn 
krtn-oljekAl XrSnolilkAl 
kl erkllallkiTr kllallkirT 


kSr lat-er 
kiUlUn'TH 
krOno I Jlk Al 









rmNcirLis of ^Ro^u^CIATIo^* 


sv4nT irorcrsTrr coolef 


iL'fl I »« 

Ulrix {"f kiw^ln' 


Ir’JH K UTI 

»pox(kir" 

il-BT-OVATI 

irBixc, 

imt/'ir. 


Cii»t- f>« X 

liUM oix( mT OB >nol ; 

CIUM Fl <jX (tas } 

K 


ciilM Pm .. 

Cupra«>r> 

CMiP'l.1l-d«(i 


xr^fh*'" 

Cks hoot (eb> rJtit >, 
CiiKPAxxrp 
t 111 II >-MAX CT 
<>ilt AL-ric(ibTv > 
(iitr At^KoCxOhlv > 
ciilv Ai/'liriibir } 
CiiOP'ix 
tlldRIOTKII 
« KRiir ixx I Tr{f*a ) 
t. iiibx 0-L66 le 4i>i 
t lltL I Pic'Thfc 


<LtiiK((>iA>i!i klJrk) 

« U xXc'TtK ic lor •<«r' 
tLOtItllwH kl^j) 

t i^ic i(ki n 

tO'BilLT < bSIl 


•IX Ciunr 
rhlt ul 
kim It irT 


krfiifkn'lir 
kfS no I kol 
kl IT fAk tlr 


kSl-o rit Ik 
ko Um bn rl, 


kirbtn 

ktrK 
kli ntnl 

kit di 


•ha fTfin 

rMI drug 


«ho-p««a 
kv r l•l■or 
k T« <h« A 


kalal B*-bl 
k« M am 
kll'kbi n/j kaw 


VkjBt*»-\AI 
kaptooB 
hA| T»-CI 


kk thaa 
kaa aA ilt 


rl Ab a ar 
r Ab a a c 
•ha fwn 
ill •r-dOn« 
rhawl dr«n 
•hta «l 
•hAga prrirr 
rhAp orrhSi 
•hip fr4n •>> 
•t A ♦! cB« 
rhUII 
kin Uirr 
rl m pin >• 


! le'u.,,!. 

krhtpla ii« 
ktu-hO 'll t tt> 


kl pr»« Alt, 




ki loon 
kAI a min 
ki irlln 
kal il -,0B 
kAI lb* cm 
(kAI'kln or 
kl «iA nal 
kil 1 iTn 
kA llk( 


!„{’'■ klUrno 

!«kawk ka.<i!kt?, 

•) ka-lli In al 

kl liTn 
kl Ilkt 

pArJ kani <I e plrd. 

kani M do. 
kan 11 tl 


kip 11 ork 
klp"i ^ 


kip'll la-rr 
kAp'o 

kip re-o-llt 


•hip cri> 


•him pin 
•I In p rt 
rhdp 


chvp In or pe o rhSp in 


kip II la rT 
kl’po 


k ?«rTT k 


thAl dro 
al Am waa 
ibAni p Q 
a im pCr I r 
(tap 


kCm U tl 
•h« riAit 
chin pan a 


k I rfik 1 
VV.f 

kle isA ( 1 
k CIS rni T 
kicp A 

k mnk (Cr Ik 
k itia 

k ar 


kl gm b",^ 


r aitB (or p n ) kOm pJn aAt 


fKb (or flu ) r I 
1 ON na-cArfc(or fla ) 
toN ritONi ( fcDat ) 

C n-clObaTK, 


kSn krrrt 

kOn n-dAat 
kOn Tin . 
kbn n> kit 


kon) pent At. 
klm p ot. 
kCn) rU 
kon • H It. 
kon aTH a45 rk 





I’RiNcirus or ^RO^u^CIATION 


ILXH* 

ILK'J’I kt’TllIn' 

ji' jy 


jSm';;,'''"'"’' 

Xv I *1 I". k*"» 

»«i ti T» pfC*x Tt Tt k«nUU 
IK'T* U» t« 

ir'iL-i » nr (»rk»i'Ti > kirTiisn 
IroxCkSp" <>rk*j'an) Hjn 


K jk nlti Lira ITn , 

K A (m-kXr’i vln k klr-* «ln‘, 


>r ka pn kip 1 la-rf 
kip n 

nt kip re 0 lit 


il<lp>fcn«'((thSp er-un 


LlltM IVTRT IkCn li ) k 

C IE Koor* (ebt rAl I 

Cinv rX'i EPE, 

t III ROMka CY k 

4 lIV AleRIC{tbfT ) 

V (l\ AleROtll(*hTr ) 

c iiv Ab-nTlibl } • 

CmOp'iy « 

CKbRIi-TEIt, , , k 

Yl BIST IXY ITV(rkb ) } 

C IR6y 0>LfiO IC'AL, X 

tllTL t FX«'TI1E k 

ci.tr 1 

* LtM A n« 

ClBj EYTIYB 
CUP sr tpRACor .et ) 

CLERK (UXn? tllrk J 

* Ll MXC TkK 1C (or Hr' ) t 

CLOTIESlMl/ klu<) 1 

CLOtO I IKlSD • 

t6<BALT(bBi; I 

COCK A Ip'e > 

COc 11 ri' 9 R(ork 5 n'I ) 1 


kbr le Ur 

krlnrtn i-e krste.ln« 

krS fto «SJ Ik (I krt no lUJ « 

k llaflktlT k IsllklU 


.XFltOST'(^rtlot') kOnfBa 

i-rSt kOn e 

.sfizSER knn) ne 

•«.<.LO BATB. kSngol 

IX XATE (orkonnlt') kSn nlV 





riiLNcirM’b or rIlONlr^'CIAT^o^. 


W 


p rtf T«^! 
Ji pv rt* 1 ' 


KV!' ' 


^l»lr»forr, 
rjt itnrUrT 

^ < la U lo tT 
pro Irlt, 

flit pnr »nar, 


nilrp tsr-p 


lllr-P 

rki • krli Q/-*, 
f k* tmp'Kr-c, 

fkt |tc-(l Br-p 


(ktkr* IBr-*, 
tk*»krk iar-«, 
t(i (m j>Ur-«, 


tk» 1 ire-,ep kri , tknkpCWrc 
Ikp « krl (o r 0 | (kf e kri ISr-«, 
rpi Pm pU rp fpi plflr'p, 
PM II CP (In'll, (ktll 


Ift *a plo-rt, 
let 11 

(St pr««3rt 
* ■ kJ torf 


k nikv r y* 
T pT (I rl), 


•rrin tlLC, 


» t»r-^r per (kill 
>cuE**0u: ,» 
rtorr ■» 
Ftr>r»rr, 
FCRpiurVfn cr I 
Fit Tt-cor% 
Fitit/PilP, 

l b kt-o (or f 1 ro) 


r r'ii e* tl, (kl Ipip <li 


ft nil t ien IT 
I brll • 
fp kSn lit 


rib rik Apfl^rlk 


KilQ kit 
! I IIP 
fens tb«« 


td*T'ylGirT(B’i} 
VkkcM t 
kcE yty IP 
FldtTIfrSoO 

FkfiTr lilt 

Tti/m •** ro-«T. 
n sku Ok LkTun 
Fi 

Ol tiOltH 

(ikbue 
OIL E Ai 
UIL'i-nT, 

OAULlVT'irk, 
nil/ LATE. 

01(/Llc(CAn)i ), 

OIL U >Ii Tt A ( Bl |kk}, 

Qi l6<;iie 

Ok 

UiPE 

Utk < tr, 

Oi «ocs 
OlvitoCt 

ni« el«lx, 

oil or 


131 ibI nt 
nir 


cll II BtltTi, 


rtt (UK 
tll*'*Tk> P, 

£l RlrtE . 
ns AN rCtr 
Qii ciAt. c-ttal) 
OlI <10, 

«nAr if ti TO-ny 
flkkSk(f»l ) 
Ulll/LO llfE (k'l I 

CxK yl SI Cjf 

IlA PEP aE-OV 
1 UI/BERD(WI ) 

liAk'fr 
IUlp 0 _ 

|UU pEI 


I^ILE, r 

(WII) 


g-pll'u I»-to rl 
to46ca , 

babrrjcun, 
bawl Herd 
kll atil un 
bawl 

bl pis dT, 
hSM bSt 
bn's DIa, 


lIiyLET 

lUICIICL, 

1}^ tra O'** 

k-Lf« 

>1 1 aticii 
KUiCrb) 

no AAEifrb' cpbtrb , 




iriiV/- 


, fro-art'Ik »p/pin 

ffjni «P fpdnt 
trin cbp«r apfrBat 
IBlmtiia £j«f 


Eli PU 

Klffl, 


81, 

i OA-alSj'Ikal, D 

‘Si!,-'’' 

(B tS Sri 


II 

l(a-»-ii«K 

j*n iS*" 


pcrd praJUrJ 
prlltb bla llli-c 


bll or bawl, 
111 pifa DP 
MI tbSI 


h(k aAdbn 
be il rl or] 
billli, 


J rb, 

trblj 




Ilk U I t MPw 

■lb tur 

ah nndul 
ct aheal 
»!««» 
rwJ 

ExnJ 

CPU a U IQr-o 
irwapl 
■II 70 I«tn* 


b bri /am 
bCkaUl’D 
h^jm 


goy} or go 
E^rd orgU 
grSi o la to 


grit a U 
ewa vk 
|n lo t«i 


b* alcl, orbit let bit lel firvb/tl Ll./l'i 
Micb el or blk kf, bitch »l,‘«o/i<!v ’ jiu ( 

E;::.. t::-. 


bfka^B 'Kia*», 
be J 1 rk ophfj e, I0 «-p1. 

be-lkt f’^lka 

htl le olk or I?a , Ul ifu u 

b(l ut, U ’ • 

»-orb« latt U 

tri'tj or bfrl/al {j 

beerlfl ar -la 1^ 

h:?].’.?/" 

bCrela or Up* b < 


r/^ 




/ 






rRlNCU’Lls 01 l*ll0^t^CIA110'r 


I Tii<'r'ri Tr 
iTtir(l K-r lO 
m r (1 rrr ««*• I 
'M HRi (or 13m ) 


M « I ti Rt (or -.1. ) 

M» nniti (ormlJ rlrt 
W»6 r ilNif 
M to 1 ( «ht i or 


'M 11 I £» 

U( US tti. 
MjLL(nJi pwmrr) 


minuUi 

min I Jrr 
■nUn UA 
nSr R Id till 
ml rUh 

fitR rl tRi ArmV « 


m*ri Srh ^ coUox t 


MlrK X tL(0F0)'( > 
Mix llrt.»R 

Ur<lio'*-cix (»r kg ) 

itt:i I rtig 
Mil ? I X vu 
}l£i>'i.L-Li nr 

)tkr -CKSiUt-tblVD) 
UH-6'< «, 

SIEbi itXrr 
Mti. -« >-n?x 

XU LO I E«X 

Mtua-i iMh. [m m ) 
MtU I IR (mCu wor or 
XlbX JLo b Htb(-&<tl } 
Mex IXFR, 

Mr I (I Til 
X|E tOTIbV 
Mb* biX <1 b 
>U Kliyi-OX XL, 


Xie TE OK U-UTK 
AlL TB6KO«COie 
Jlkr e or >U TIC 

>U T&x r MV (srDtt ) mrtAn'TtoT 

MtT'Ru-rbL i rxx m tropsiiu 

Jt£r /■« xLVb 

M ixvki»B-Rr or Jill/ mTd'Tffl 

Ml J tT le f trEBT 

Ml ost or jtixoax 

Mix I A TObB { I it-jrUr or min'! a lar 

MIX I CM [llyur) min's Bm 

Jllx iTECmlnll) min fit 

Mft'nlLE tnobl 

WdR £.e(ffl«b I) 

Mo Dl-OLAB(or -d ) 

M i DO E tnol dor 

ilOl/tl EXT (or mil }«nt] mi lI-« t 


Mflxopil Tli6xr(orn5p ) 
M6xopTOTE(or nip ) min op or nij 
Mis LE I 

MOl/TI FLi BO0s{ or Hf ) 

MCL-TUL ooOs(or 111 ) 

MCl/TI PU CATECiJr tip ! raul tip ITkal 

MOscA DlXE(or-dln) mOoka dIn 

MCSBOLE Suatlih 

NX lAPf pad) 

M8 1ATE (ornSrtJt) nlr r t 

NEPlIELlxt 

^EPUEV , . nivTU 

>£pn nltECorn ft 0 
NER o Ll 

N 9EXI' orM-fExi ”!*??,, . 

Mi.'lil Fl-cX Tiox nl gtll 1 k ehui 

^6TlI ixc (or niih lug) B® k ms 


Cr nu RA-cYforob-di ) ob-duraal 
O Utl StxcEforob ob. aana 

Obliqh ( lc«k or 1 k ) ob loeV 



kiil 


PRiNCirLEs oi- ^Ko:^u^^CIAa■IO^'. 


1805, 


OWvTs'cti^fBf nlah'etn), eia nlj’alicna, 
O RlKG'-Pl.-TiSt,', 
r>n.'oos«Ax?t, 
fps'SE-vCaiwW. Ssh'u»!i 




>T 


o Tit'S*-,' 
<Hn'RJi.4t,v, 

<>»Vt<ER, 

0;rE7g'yJ«), 


oyt"; 


rlD'O-Ajov’Cor moi'^ 

I’iS'EANT («r pT';aoi), 

WIB, 

J-a-a-lJOL'K, 

PIS'E l.tU'IC. 


ess;-' 


85;„„„ 

_ _ -pin-* jfr'ik, 

riF-lUL X KJ-, [nWO, P' pll'Ja rt, 
rxp'it-LOCa (oppa nil' ), pa pll'lo*, 

!')l»'A.nltF. . . . . 

j'Ai’xwti'o ri'rnu, 

•Uk' x-»x>x.', 

X pVs'lx-i t-iU'jtn), 

\ i.jl '(/-/»), 

,‘AR'TI?(1''X XL, 

ri’pe* vfts’reii, 

l-A'tM XIT. 

xt. 

iT'i u\ i/r. 

LSKlf, arl’AtXLll, 

-X} C01>, 

•i-CA-Hi, 

' c<!iyun( )ar^, 


Si's bJ'aiUn, 
Sn'ter, 

DA'iiUlf'ctia, 


HiLUxPtop^ 
Oal’jtr e, 

owtriO',’ 

lOd’vaxrt, 

pji'jttl, 

, p5i'(r«. 


®^T', 
soen'Hrt, 
O'e U'Boo, 


* jro/:c/:sri:j:, 

IVl). 

eH'rai, tf/Il'yad, 


‘ H'fsi 


WdCiysaM, 
evse lu Ml'- 

{nil 

Bayrtr-e, 

, oyry; 

a Ml', 

{■^''ast, 

prl'aHk. 

pU'eta, 


cjiv'i ’ 6'iV 

o-irf'e-, crMt 11 , O'lo fl aJil, 
(Vllt'a nff/n, ollh'u-cflw, 
Sift'twr, (-nltV/ena, Sm'Vt-», 
-nlaJi'Btn*, or om s)ifi''cni>, 
o rJag'-.fiFC’ranu o rlng'iSj Hug', 
Sr'Son Dial, {O^'i 

V yaf, 

Sil’la a f«, or e»['- tn'Ie Or r, 
oUl'ja, (pare, a U1 je, 
evvr'}, aKl'riJ, 

pul'cr, oorer, 

« tW, a-yti'. 

0>'n-n)z, o-zSn'Ia 

pOS u ml', pU-uarol'i 

j.li'cnt, «r pVJeRt, pXj'ant, 
pv'ai, pWi». 

pjlll'll,. pl-IH'll-. 

pawl'fte, OP pll'-, J'll f*-*. 


o li'/T-an(, 

0 (ni'aa am. 
txa'biT 
om nljli'Iao*. 

arln*'i!l» ling'. 


Oa'll-a rr. 

C'Wli? 

cwt'rij. 




E!?!T. 




plr^a aSi', 
jja rljii'I xin, 
yt* V1 alp'I %1, ^>^T xe alp's a>, 


pla'll, 


pK'ruu la, 


e'oA-'ilfp^rrjxi, 


pc iu'iil a il, 
pr dal, 
pr Jsi, 

],r do Idp'tUni, 
pin tikSil, 




p( k&laar, 
pr tiu Ix 5r 0 ( 0 , 
jo K6'a< ar «, 


pT'.Jol. _ rv» — 

i>Ou'XB-kuii. fCo'tr koal. 


pj'nnl, IX 

rmi'jan, 

iiai'di. 

psni.Tp'yai, 
pdi'or'aOa'xor, 
pi-m W, 

pokikl'ivr. 

lie-kd-lolr'lt.*, 
^d'a^flin, 
pMal. 


jilr'at fin, 

pnywi, 
py a^t’. 


. .n'lilfl n.lillBt, pip'Jllilfe. 
pa pn-liK, or iiXj/- plp'UIO., 
pXrafUni pXr'ofno, 


pa«l'fM 

jilm'o rl, 

tpln'ilinir. 

pXnoJ'r'it, 
p-lii-l rr. 




p(o'(pkMi 

^rds ribl. 


PI SffTx) iiF, n«; rank'W tl, 

k'HITiOrl'kUllti' n, po> mix', 

'tti'TVPuiTRfBr iSfli' ), pcriarolt, 

'T(t!(l^a'l), pda I*. 

•tc'AliOPl’fi'lxL, 1 >CXb!| 

TjL'aiST, . , . 

rl'wiT, ’ pO Cl, ' IlAPlia, 

riiA I X5X, d'-riiAt'AjVi MlanlM. er /!' 
I'lrAi.'rja, fdrtuki, 

I'Hli/xiMiii’ix, nieadnk, 

I-l<iyx.,>iA>‘>t, fltgoJVIlt, 

riim-uH'Ki-* tjT« 1 ^U'^r-iW, 


Pi^jUt'i I'Civ-rplii'm J, 

1*1 ^ 

ras, 

( atio', 

1‘LA'llll BX ( i»-|, I 

Pi IT'i XA (or pla-lC'ii.), 

Viilxi.*’, ■ j 

Vai'tpa^’ 
lx>MiVDeii(opi>iy { 


, plt'dttTabf ... . 

ptr'tm, oi po- Mr’eigplltro, 
pCr'ituo. Ip£fli'-, pOt'lOia,. 
jar Wngk'tw «o 
pli'cnU, 

per (Or ii'it. 


pSt'Oji'tk tOto, 

i>tr‘a<n, 

p«r tOrli<!(, 

J'v-Ul.oPptl'Al, pi 'la). 


Il'Jaaf la, or IW-, FriuUka, 

fl'ringaa, . , 

trioiviA, nko-aoni, 

ttg'oMia. Aocnli'U. 

-{la', or <(»'-, flo^tB-Uan, 


pl'lrunAl, 

pllruaU, 

pOneb, 

]-ira'kN, 


pa ko Joar, 
pa-ia talr'c (e, 
pa kVoa-Sr a, 
^d'a-gCtr^Am, 

]'x'do-l>kp'l<aio, 
pdn'io tdrt, 

prt'rttt n M. 
p»f'rio tOt a, 
par Igox', 
piyfoogt xS're, 
pir’nii, 
paMOyOjt, 
pCa'al, 

b::v«, 

SS’.. 

SSW* 

flag mil'll., 
IgiVXBU, 

pln'na to fid'. 


pli-ar iiSa'lar, 
pl'lrua a), 


.... pl^na ta pOi)', 

pakaame', or t>t'> (iC'lant, 
pe-rlp'o a, (kaol, po rlg'u a. 


phl'o Jilrt, 
pllo'*-. or fix'* 
pldix'xka Ba, 


pW'Wl. 
pn'io mall 
, pKo'o rt, 
pKn'iysa, 


P'.'man J«r, 

X vi'xa 13 ti, 

T'*"*!! ko, 


J-rur'jit'MOCa, 

I'uaTtL'lna, 
ix^kvai tM, 

Brttioen'iornrn'i. .... 

•Kf«. i rt^HpifaUJ, pitxh’coa, 
Otx'iut. ' .... 

I*' T*«r'.orl’»ftuST, rra’l.'k.i-, ‘ 
1 «a IMU’B), I ria'ii, 

‘‘■laA.vv, {f.ai'al. 


pOI'ip^. 

pv'vMo-Bar, 

poi-'mio, 

piMhn^a, 






po IMln'dar, 
por'ae I3 d, 
pdr'fc ko, 

mCa, 

],0a-ai7Bia, 

prta'ap I5r », 
jirr ■Tigikl', 
pffl'cU ylut, 
prx’aOo-osa, 

prx Ifkai', 
pfi'n ,orp«ta'», prix'AO^ 


iW'oiBAt. * 
pai'feVtyar, 

pK-MoM, 

pctx'orlX 

pn'irkaC 


pU'aln. 

pUj-aca. 
plil'c al. 
pll » nUl. 


pSl?a%« 

po laio'dcri 
pftivViQ. 
pdr'ta ko, 

mka, 
papa'll ont, 

l^'alaell. * 


por till f or p’ti 
pa rlrli't on, 

plr tt alp'c nl, 
p5a to,o< pia'lc, 
pl'tec ofia'lxr, 
pS'ite M, 

I^'run til j>ii'reor»| 

Vl«tv,«>rpAaiRaX', V’liixlx, 
piai'Wj, or pra'-i pxri'kC.l, 
pa kln'a, > . . . 

S '-ko), . . , . 

OKjar.or.VDIaiPrltObar, 

•pieoiA-or-oit' , pc-kO Jx flrft 0 , 
•kou'yaTo.or-ka' paklPnaaea, 
pt'jni: ' ■ 

fi'da^Jp-na, pBio'Ljn'Ham, 
pdA taidat, ptn’wkSie, 

pC'niiU, ?« BttU.', 

prt'duikU, plr'ijB-rall, 
I'tr'ajTi-lo f«, plr'imidre, 
ptr'f5ia,«f •ffioi', parlflai', 
•lasak'-.nrpSr'- ptr tSBjk'tSf a, 
rtrniU, or pir prr'MH, or 
pcriof’aa. {tiiU', i>p8 iflrii'iii. rnirt', 
pU'al, orpS'li, piyil, 
pli*ol,orpt'ial, I-ti'Bl, 
p« IBW'rtaL . . > . I 

pCl'ral.orpC'ltcl, ’ 

px'WW.prpcXtSl', Vx'MoV. 
y!'lao6ita,«rni', Fu'Joaka, 
nr'iBfka, 111 Iiijkx, 

•adf'lK, or -aSMlr, HI o a«’llr. 

Ind^'^ or Ode'ma , Hiff m5> Ik, 
ftojltwn, Sojla'idn, 

IVi'lk*, Iln'ik*, 

rcA 

pui nlX'«,orpTn'nk- pin ftll x iTJ, 
pin ait’OfOrntu^ao' plo n’lx'O'pxJ, 

plk'ont, r'k'cni* 

palJ'gird, .... 

plo'mir. c» pli'iolr, plo'rair, 
pl< ti'ihn, I’ll H'lli 

pU-la^ rc, or J« , I’H-J a r‘ , 

plXl'BAi,, liUl'iii a, 

pl-rio Qlrl, i'l I'lo iilrt, 

pHa'a n^rvIC'lia , I’lCn'a -a, 
pI8iv*XaaA, J'llrt'la o", 

pai'oBi .... 

fiOJ'o no. or l•51'lJl| pal'ir, 
pfil a to on, pBl c (S'oii, 

fiQ-mSu'dal, l^xmlA'd.i, 

rOf'*o-nn,orpSr'-, I’Jn'lin, 


-pip'c4. 
pM'A aM 
parlt'rnn. 


I'lr'/l, ( rfrli'’»n, pa iiii'. 
-ilp'o-al, col/ •III*- iilr n alnl »l. 

p.'lcr noa tar, 
1-1 Irl trl. 
pi'Crup al 
p i trao la. 
^cca^koi) 


jvx'knl 
pokD'nar 
]N>-ka'itdi'(it. 
]>« va'Bi ft-Ti 
prd'a gSj lam 

f.-do-Mp’litnL 

pi’D'lo-kSat 

pCo-lill, 

f rr dur'k bL 
rr'anjp-to tT. 
jidrtilia 
pir fBtxgkIxo t1. 


(AlTggkt. 
la'nntkft 
ndooM'ik. 
nro alt’ik, 
flo'jlnon. 


l-daX-bu lliCta, 

pda 111 y 0”, 

po (Jah'o Sm, 
pdth'CC, 


pUt'Iaii. 

pll'WaAal. 

I'iC'nn-fl 

I’d! (p 

pdl r tu'ou. 
porodn'dor, 
por-il to. 
p(Vl'hSTI»-M» 
p5a 111 IT-on, 

VQ'tti'al-Qnu 




piv'fvkxdr, 

crC'alil cni. 

.... pr8t'UJ 

prlt'cr .orfru'lcr , juS-lar It, pitx'af It, 

|»»£V'a|.© X5Vi pro Itr’itir, pra l8r*I-tlf. 

fro ickat', or pro'-, pro tckat', prL'fakal. 



ri»iNCirii s oi nioNUNomiON 


m !», 

rro c'n*! 1 il nn 


1 ro^ cci (prnu <■ J I ^ 

I rowL rf 

I I • »u' rf® h o^rKV ) 

1*1 r» « c ('••rr' • 

I (flMTCtinl > til 

>‘»xi ■!> m (•' ^ »' 


1 VT u l fi» / pro 
I 00 OP I ru l»o 


iriSih orprT)tl p 
I rll* 1 L OP pr u p 
■71mlitori3m st, •: 


pQ If aSnf f 

pu ml9 OP pHm fr ] 


0 IV (kw rhli OP 

5 vr(L ) [k*Ji Tj) U 
U ei I IT in'! 

g I «i>n.«pg I '<It( 
g TTT IkwlBt kwjBt 

g kwiiiKiito* 

g nlTikvoln op Lain) k«on 

1 IH nl (OP rllt'bl) r»il;l 

I v-rtMi 

i if^r »io E 

1 VC r > i Of r»4 mni) , ^ 

Kvierf rjrjn 

1 II I TT rjt HI 

ja«B ri* 

I V -o-ri vu . „ 

1 v«|wntR RT(ri4 « ri'pKrw 

liTjLtli 

I VT PR, TVd or 

Jtv TiWl Ml TmCrSih )fl»hI-S»InS 
Kl Tioi VU(rL«h u ). rjohnual 

1 V'Tlot i LB (rioh an ) rlohl-onil 

I V’TiO’i *L 1 TT (fJoli ) rJ»h-an#l1il 
lUvr UT «Tla 


kvCd not t 

kv-dril 1 

p ilal op r R> pa- 


kte OT uiTt OP I E-C0*I „ jja dit 

rE<o'}V<T roklixanl 

{llr’J^^VRLE «frI-.OPr«r. 

{ce'laxVtio. J'lXol.hpn 

I p » t )'! LEOH (OP rfm e ) re mca I lc« 

1 Cu I-OBAIE (OP ni rtm I grvi 

BEX-cOtx'TEB rcn kown WP 

rtx Dmolv(-<loTiJb)ti Tinde-TilPo 
UEx nE/>fiLV(-de»«P)r rtoderJUi 

Ke >«£6f ve ”«« 

UtxirfiBH .. ,1.,, 

I P xcx ci i nox (-oM ) re nOMhl I ohnn 

ntmirsi rvkwi-tm 

UFV-COV sob . , , ,^r„ .K. rl 

Ktj I Dtx TU Rr( Ihv) rtzWtnrtari 

HE J® thuo 


re-ddn^ or re du> 
rcrri nU 
rC(B> 

rVl oLs S ohuD 
rCm 0 orro mCd 
rCra e or re-ml 
ren kowD Icr 


i re nttO'oe i otraD 


rfoo-dla a&ft-re 
r tVr-diohuQ 


I e H rturo-oeel 

1 £ TRo4.BVDE(orrtVro) rtlroErlJ 
I £ T»o-SPECT(orrft ro ) rciropptkt 
K£ TBO-VERT(opKt ro ) 

He veh/le (-tJI ja) , 

ItVExOr rlpenO 

K£v tn li 

Uevolt orrPv6LT rerSI 
BjrMRr>(orTta»rd) 

U d>iB(rSmb) rOioD 

HI C'nB(Hlinb) 

1 iCtiih (orrlihra)^^ 

BIc'o-^ i£T (obrO^r j be uo 


Kt'ro-ii>rbi 

rtv^sTpi 



be 


irensTEn. 


PRINCIPLES OF PROXCNCIATION. 


rsnnr. 

1554. 

TtOn'o-Ktyr, 

J.eciI'ST, rSch'rt 

J^diycE LATOe (rtfc'e ISr5, rCK'c lo, 
KSTit'CR-y'Xn- 

n(«i-f£r. • 

K9CTt (or roirt}, rowt ' ‘ 

liii'aiwfroili'ao.orrm)'- . . 

JJSTK, {»ban), rtlh. 

^Xe'at rice, n , ^ fl* 


A'AOirU? 

1»3. 
ESVartat, 
»Srfi'«, ' 


SVtnE 

K5T. 

ru^o nnt, 
rit'H, 


iroECE?rj;r„ 


lOM, 


SltS'FOLy. 
BSL'EI', ‘ 




rAtk^uo^ 

•tt're r<r, 

M iil'Sa, 
■Vknr tt. 


rtk’B far*. 

*«'»0 .COfflG'*})! 
ratb'or Oil. 
tS'le Rr, 


m-U'\oc-4, 
Plt/OP, 
eti/fj-toy, 
KIWI ft, 


»« or U['o^ n n/^S, 


sK'Bp, 
M bn', 
«* (ftU. 


•Unn, 

rtkrrCt, 


KIWI ft, 

bitM, (.V), 

lE'Ss.'”' 


atad'irleh. 




r'XB'Olsrt/rMk) 
M'riy'’*' ‘ 

BlTIYr, 

ma» nv. 

►eXU) (Virrfj, 

frCXC/lop 

bcJp»i9re, 

BCA'M 

e'clfiir, 

Essr, 

SiiiiMKi;""*’' 


•5(«r, 
•5t»cr ta, 


i3'lar,»St'vr,aVt]r, «tnr.’ 
al'lfop, laSt'ctr, 

iJK'* 


•kawi'iuis 


IllVA 


iifr*, 




site, ' 
fkits'o Btnv, 
bro'sipie, ' 

*55 (»p f tsi' 5. 


•rimtUk, »lj'0)«)e. 


tbtd'BJ. 

oti'wmik. 

•VI’ao-pM, 


•**"'>*«*. 

gj;«t «'tiws(-il«B'u«), «Sk rt Ihh/* 

lo rV). 


»eni>'»ln *, 


«-r li'sovt, 

Hf lit, 


•Sk’SB-OJa, 


to 

»3k'on-dTn, 






W U 


b KB-l'J't O, 
etsv'ii.i; 

bEs-<)ia"e tut. 
*'5^'-Ir'iKA»e, 

ss.'.'K.r-’''"'-' 

blU'JtIV, 
hicEK-ri itbfMV 
biir Ki-xu/, 
biiCB'aET, 


{jur, 

I oM. »ent'>tnt. 


rtf' pi m 


kwVHInt, 


•‘iivaii, 

{■'iisr. orenTftt. 




•WiSiA' 

•Wfc'tBS, 

tWrt^ 


rliii, ttb’o rSnl, 

rteh'ft orrSk'rt, tCrh'M ‘ 
r6k«i„^, fat, rSk’ir,/.' 

I ru'rhc-si, erruftc- tfi'to 5t, 

> ' •' •• r^rtl'fr ii5(. 


cviu 

ivu 

r'h'n rint. 


rttli'or nil. 




at l»l'’oiEi,i 

rfij'foln’ e 


ra«h'l4ii. 

i-^ib 


•rum, tif'rio, 
tin'* tln'roln. 
[luia, a' kcr*«t, 


alrt'foin 


tloi'a roij,* 


i'.t n. 


•If fir la, 
•tr'jrn.or <!<« 
•'r'lllB, pr-4io, 


•If ct’ln. 
tlJ'iiln, 
•at'dtii, 
•Ir'D g}j. 


tl'raWl 
eifii'/jr 
*inJ »)tch 
•In? kOi I'cf. 

:is,» 

• If'firiH 

tItM.n 


•Vlin 


•tC'rtj.iil, ‘ 

• H'r» pe, 

»5 lor, er >5i )j, 


•It'ra pa), 


•w'r 

ikl'm'r-a 


•kl'Jere, .,..^,0 

pp aUliJ, mii, 

•awr!?*’' 

•ka'ftld. 

akSp'K Rra, 






abed' 


,r*Ms 


»!t »1. 

•I'la Dla’a fla, 
«i tt'rtfi, 


I . er -niJ|/., ala'nia itk. 


aVieJ,^ 

•kKr'o-Jjrne, 

•eS’prpCd, 


all 4 min'a-ut. 
•t'u rfa, 
akllr'e dr™, 


aW'SI 

»e ralt'ik 
eiifto ;i&t1 


- J’A'po*. 
•fxi'n pM'tl. 
••'nep-®, 

rtn'tbvit, 


ei'la, 

tee TJ »(th'0«, ate ra Oab'ui. 

ajVi\'.,ep«t.'kr«-, tokrC'i«r<, 
•r'kUBd, ai'kUBfl, 

4»k'un-<tfo, ML-ttCi-fllB, 


•kSp'r n(d 
•aam'tlroa 

•(k r« tlah-T Bk 


ai'kuml 

Ip'kuii-irn 


ari'Jii'soa. apla'Mt' ' 

tjm ap6/., or»_ a.-ftlp'.-dol, 4aiVX.a' 


jmpv.uratrplf. ^rjb-'p,. ' • 

Wkw^hVlt k«'* pX‘a«l, rtrt»eiK'>.lil. 

•ra-siri;Klt kit, Ma kwlp to kat-, ..a.'kiro p«/u% 


ain'tiia.«rit, 

•ap llf'ra , fklr', arp-ijj'raati?, 
•f f lt'^ cr a, f«« tCr'tt kS «r, 
•_\r'jMil,w«Cr'jcm, »Sr>;.nt. 
ao'rraea, kaaf 

t« r«n', »a rsun', 

•Of pl'-,®racrp"f-, tcrpf'go, 
a IfiFjp'a-dal, aea l(ivrp'(t.diil, 


•Cii'thl-ent 

■ tep tlf-rn Hat, 


t« knrjp'Jf, ksi. 


• li»t't!. abtk'l. 

atrSVe ,oraha kl', abekl'ad 
•Mr'-op (hor bei', ilifr'btl. 


rjixkli ItE. 

bl kKI-tawl’iiBoDB 

J| U Itti'fij’hT 






a'cuot e!4( ij.tiBcoi 

Pt aio-tj ly’ 

prant-Tl'ie-uC". 

“A'j.Knr r • . 

bd'vua^’-'’ •"i'-f-of.ojfl,.,. 


ae-do'r»akSp, 


aW'cfni, eTd'er »l’ 

aM'rr-Ji, •iJ'tr-n, 

-’^'isra-.oria-dC'-, aW'cr-otkCri, 


»•>;. r«-,orio-av<. aWM.0 tben. 
»t!«»ak»lkv-, ao lUckai ku-, 


*f noftlo'na, 
•In-la Wr. ^ 
•Jf*, 

•armp. 


•IM'brr.oridjV, alM-arl 




ac J'linr'a-aD, 

aim ul luB'e u», 




il'tlia a bi, * 








K' 


ia-jiim. 


s: iE:"'- 

a^J-ilcr.oraaw'der, ' Jord„. 


rniNaPLIS or ^RO^tJ^CIATION 


yronrfSTra cooiti 


• fen! 

•ol I! • 

* m l>er Jbra^ i 


I. %.t w (.1 Bi> ) 
u j 1 Li,or »ki'*f '’’I 


httHTOTSrr 1 

hTUKvoel 'inUf 

HT'L'ONJ> nn (■> 

^rtp'KK r6L 

t-riiti'.t, 

KTMUI >is 
► TBX tl. * I 

hTKrw (airy er » ru i 

h-rito r I 

hrpftr \ jc 

M le i.trp 
eif CA-< a Ml la 
K»»CCTint 1 

hie^t •* , ,, I 

(• ( ertui) , 

pruaiL.i.**T ’*{•?*, ' 

htue I I ITk, i»«>J 


8 p at«i. I r*n. 

f&R %St n 


>-»n 6E nt «»obs \ 
b»n in-o«i’ niir 
fr!a rrw pr i 

►>rn-TlM K 
fin cs 

rini-a". «5“). 
rl non irr 

TX pv uei ’ 

^ . ,..i — 

TXOl/lA-<6 tl \'»(isv J* 

TanTf's.iwTX'rMr i 

Cl Mt C-yr « P* ) 
lAR-n ttfc 
fXVSbt, 
ficnr 

!f.SJ 

ItLAlt, 


ftRr^EnitTr f t^erai: 

Tkb Hi Qur-* Ci . leaMkaaea 

;r,rs,’f" &'•»"> 

Trt » oiiATC, J 

TEr* tftet r. » 

i ibijPcn. 


• rt ornovR aS/ etle 
'••nif eenraBtfi nUfhefts 

iB> tin eSrerln 


iP<Kr e *7^ /> !»'' c-e!J, 


or eu^ auk *t a or 
(•ff au) } at 


•nirtf mi/aSri 
a^«b «rf<aSI 


nrrMiltoeeil 


air lr>S jBt e n » air In Rri e mr 


•paw or apt 
apln ycl, 

•|otr»"<i oa< y 

apIV u la ( cm 
•pin H 

•pin It 
ap!r Ikl 
1 ] lin a iTk 
•p8n > uf 


, »o'^ rtW 
aflt^e rfa 
apXoJi 

apfr B» K>-aork 
tf r ofd 
•p k CI'I Idem 

:??.3 


tieei ecH atH 

»((r « ««'r» f 
*llr*< Up 

n p Ba tfd tr I 
atr'Dp sralBrup 
ai lo Rtf ar ua 


eil rvA^ a8''Ii 
aS p r all y>- 
aB per flah «-> I 
au a(nt( 


a ce( a a 111 
tnar»cna{)c 

abV agl ov aub 
•ok aFa aUT {a<S 
• oraul 


nih t-«a or Oah 
afir a RR » £ * 

a«jr»11 ySna 
aflt onaut r 
aaaSlli 
a«!n jal 

-^/e op-^ibo 


alft( eaU mH 
atSr e'sR rafe 
alaar a o oratSa 
air p DO a’deri 
»Hr rep 
*l 1 os frrua, 
ON ma pSd 


aSf'rt 

aianarll er»a>etl 
•»Irt» el 
•pu re ik 
tnArtink 


tibur ll 

UMR-rff Or ri 
«Py » 

n ^alu'ah'an 
, lal mad Ik, 

llp'ea.lrr 


«U<rfHat Icirfinfrat 

lA. la^^So U|t-EIoS» 

( n aur erU oOti Vn fir 
V par^^ ji 


tat inia itr 
«n>Wby 
Un-llv'f 
Up ealal. 






I’RIN'CfMrS 01 rnONUVCIATIOV 


n AP |> n «QI p if 

’.U”' 


» 0 I B v/l <1 In »U n tin 

T* IQ |>^f T« (0 vrtllQ Tn 13 Stf 

VlVt# U* Tv vl ■ Uf Ot tI tT t 2 jh UK 

If ani T I* t (tS V' Jam 


'k I win Ttol win iiri 

^ j ^wr» W4<l k I 


MCltiT >1 w 

Mo T (nrwowni w 

MslTlUrll r- 

MRtani, «, ^ 

rn M< rtvf. ) 

\rRPPITH XT (Of 

Mpi I (Ilf ) r^P \ 

^ X POT (Of Jiw non 

1 r*cof j ) r 


ilfoll Oft I ! 
jlp on 
)i cr 7 


hwr«t v»r or 

I wfr I r rirrttn t if 'far 
IwOI Ihwfr WfrI 
I wflrt I bFr rv ha'^r il 
w * wlm, wITwTm 

WTn4 po/on/v/r;!^ win I 
wlnil I p, (win I win<l p p 
wive na KO m t wl‘''^n a pi^l 

w! h (Ih $/uirp) wt h [Ih ihnrj) 
w I frim wV f nnt 

»rm till wd'ni'bli 

wiltr a C I wt]<J*l < I 

wiOnl trig fun wifnJ 
« h ( fiipwownl Tai'tl' 
rvTIIl TVfll' 

tu rp-mf mm n f Wi ram 

f» rrf iha mo *» r f hal nf 

xlfelt ilfoU 

pipun crylpoB fl 


rt BtT I 

fiycxp 

r nirrii (iswth) 

Tvfm-itt 

Zt 0-P e-TTI tc 



35 < 






I’RINCIJ’I rs 01 PnOMKCIATIOV 


irorcrsTcr 


Viix H r 
WinrOjr 
Wii, «f 
At IL-llkl I « 
M *l/^t-T<«r 


VlTUT (« 

\\ C (I l-'t f 
M t*p X ni 


inxi • 

IV iT'r x«-Cb vilrr 


V u*T > iri h f- 

M RtATII, ■ r 

^ei5»<riv(i ) 

\r iiOpii Til (I nr (OP 
Mpii m(itf > ( r ji \ 

^ i roy (APj-a* pun 

T 

ISx, > 

^ Et nr I tP M '( 
JflLKCTv'Ee'T* J 

rt"v c« * 

rVcLC, 

foiTCii (esvrel ) 


r l D m *T I llo 

rp 1 0 p< p It OP tT-> vlt 11 |>pr4n 
^iTlpliui vIir^otQ* 

T lant xTI-uif 

«RI P n nr p R ml p > 
vQJulurTn tot ^rTP 

*Tn ilul «Ca oknt orvla 

V < k I Klil'k I fr IBl 


^praUk 

«I 

xr lanJ 
xrtcl (in 
lirmtrrr 
IwTr'-.nPli* r 


a'rpft rln 
kwtrf^^ 


p Cx J toj 

rrni opvoiml wn>nl 
■ h nrrith r»*lk orrtih 

•i>olh OPffoift frrll 

itr«>n(nRi ((romlrun 

r« r n bolap trrlTihxIiDo 

»W« I 


w(r « at 
xrrrl dm 


wvlir otM 

ravth 

Tprtii 

s ro fnt roRi 
forSn iMtODP 
troll 


Tit d fn 

ve IB or Tl IG 

TO tI rhao or t 


«Awl I n tor 
«>! htl U 

V*<r[ uBI 

«tvl ru) 

«iitrm pun 


tI M >h ua 
Jam 
aOI pin 


nSn akot 
j K-Jai k I 
wawl dcn-» 


rail a r" >1^ 


TrrrJ dan 

*r[ p 


brflr'll trr re 
wtrwtrm 

Trim! OrWnJ 
wf h^ClI^rin^V 

vdbra laJ 
a-dboJ or * 000 J 
t 5 k, orraaih 
imtb 

xlr-e-Dl rum 

i»-rcp ihTi mo 

trod opf fold 
yjp oD 
>3 ory 


vlgwlm. TflxaiiD 

artnil / MnnTi. nf/y «!nd 
Wind pip, fwlnd wind p p 
wll't otomri altenauom t 

w! h (th »*«rJ 7 >J wUhOhoAiirB) 

vBl { sm wH rnm 

win) bit vdbm^it 

wdbr'a Id xrdbit cd. 

wdbnd orirf fnn wdbnJ 

rSth — *>• 

roeth 

t*-Wf liitl mo - 

trod tT^od 

ytpuo opyJpoo yipon 


j(« loj rdotn 


t 'tin OP the- the-ki«B 
t nl n Ikoea i nlih 
tv tl tSk J 

kowel 

tSr'iotn tibroln 

krr>-<l'k leltk tlg-o lak-iT 



OETHOGRAPIIY 


OB.^ERVATtOXS. 


langniT'. »« b<‘?o” ths offspring of two rsfcnt tatisa>je» wy eak»<av\I ti JmrciJjw drcj^lir f«tent of oilhosKipIi}'; »<!<t ^!m,\^!!lU^n 
jK^reoCia farm anti aotl )i^vliigbc<-u,i?i go imon»>dn*bir <l«STCt, mod- DaHoLar fiK'* J^l iiistiKf •fctam, ■ fciv yrart an<r SicU, l<r (.ilt, 

laed In Its growth by inflnfiifre from lariod* .j-lv-r ton^O''*, contents, as «t« UuUtof M I'shI's S- JkjoI. In lomloo. t {earlier of <w««,i|.Table •uiIuiob', 
locvtuMriverymnuyaDomrlirs nat) in no pirtivkU' s'!. t)Ksr inion itits mare proposed t&ntbnuhrne, snd, rtltt Utir.t haritsiinlkrtlrWseiiaRe-rta'-thtxI 
awiticroos and flrlWog thin iiu>- otlliogruphy, nithlhCs.ftglreswfit'Ott.iii^ of speniDi.so-f laiBb'l a boot !n which U wm etupla)od TliDsewWitssjrccl 
naps, of Its orthoepy the Anglo aiaoimortt-oNurniin irTnAhmsM ns'>tt>aUy aa to Jhe m inner inwhlth they sought M attain the cud proimrni, 

boaw of aar great regularity iuorthogn|ili». tli,.ng)i the spclhog of words in tlirir ptan Mas to redure the apelllngof aroriJe (o uniform prliifipirsind msVe 
these two laagaages was fat less artn'rary tlwu it is m Ibc nodtra Eagl'^ tt prKts-.tly {iboticUr, by the use of sew cliirsctrrs, by applying rstlous d'a 
tThcn, therefore, tlie rnribiiiarjM of Ihrhi t»oi.n,,Mj,<s,iii<htyOUkrrutl)Oth crltutf tnvka to the ohi Irttiri.aadby mab</ig the Ii ttars or tlwir combms- 
ha their ortbographiul slructuw -tnl f'ot |•tv•«»lo.>ra) el,,ra< h r, were rom ' iluas,rep’vMat<i.r>atoi!rflslte souuits ICU ncnlitst to sny lliatlliescprojrits 
UuecI, the result was a hn^ui'o lo tin un'>u„rsphy has aloiosl rratbeu wcrenescr rimed lata practice 

the extreme of Irregubrltv 7ii suhi in exJcui, .a fi.t,ha\« th*. sigaa trpre ' tu the time of Charles I , many tbanjei acre inlTodaccd, sad It was very 
senCiQg louii'ls brro multiplci--), that iniu> uf tie lutirs srr rrou'-inevd m rontmoniesea UBOog imlarut sehalars, to spell irords ttmiin; to tUir pro-- 
severs! dijirtai way>. wUlli thi Ivttirs.ui eonibmatxiosof KUrra, Rw a single ' oiuidallon, onHtHo-,- tuih Ittfrs ua wcroilcrinril supirBiioua, Tbiseillcmpts 
stranrl smonat, pi some tai”, la s.on • lii-hid, it is luoipund tbit mmy . st iinpcovetaait. U big mad*' uikhi na scHIeJ w uolforioprinclpb s.haJ lltllecf 
words ol no wort IbshlwosvlUWss m. v hoip lh-)i->S'i>rwllbbUs-»dd.intvnt',iMe<.rnaurtit«rsetai><in ll<i Iw'.uage Aeothcr rlaborati plsa was proposed. 


that til' Harris w mpi 
are Bunibcnd by>’ 
aaalosy has Ikui r 
Dud u la titc urti 
pmdwitlithi'Qi 


11 ilir most \'Hi 


at. jt ian'm«jthoa„h 


loeonsUtinelcs are to 



Uo with lunrt Lsri. ilm i,i> ul it il -s of ’tor'll, arc {;iondrseor<t<sl lasrtsllof siurb eonfavoo .Mbobs iheisosl promiBcatalltMtlunmadaby him we»e 
mullltudsiof (hrms, SI icrsli initiuii' » luf «i»/)iliiues thjni u> thrasmt men j th* resiur lUonet L toiasny ironll wii.rli litdjoag bcR nrittiB nithest il, as 
hartivt ot work Usrivli ksIm Out' iun ter h.a»nl».lUd lisowunsui* ] la muii-l.riietansi.ott'l tie hke.tiul Hio laerrtloB of u la the tartiiiRalloa Of 
"gilt rtilTirtBt 'ivsys ' lud th-t ' th Raio' lif’.,au -piH.il ftmri.io diff.r\iii}tnan> words «Wel> fKuouslyfO.M loots «a in fl«icafoi»‘.Blil»»iir,WMnc,»H't 



I prrpeluwiedi and stiU 
' Caj«itbliil<»aif.'tvfeT 
■nie sibi me of 1‘inbv 
posed to rvDrler the 1 
ending in cmaocoBts. i 
SRoann yerbitty «»h«t wy . 
yews Uter snoth'r 

a boulc It ue*I> r to 


exists hi thn OPlliogrspliy of ingUsti wflicss ju n,a 
t prarffco groi «ft , as mff fttwwWy iw mewtroorrf 
rton, •whOxln JTS5. ired'o the name of Uobcrl Heron, pro- 
lU'jusge iri'wo euplwnioaa by aihlinj rawrls words 
ind by prosouneijig the illcot final vowila of other 


eUiculoaatodvservefunberDWBt’oii. Abant 
sbsur'l plaa was pabilshed by LlphtSKooc, wba 
ntrwluec It, but wnbout eueeess UuriBjtlie U.t 



onxiiOGnAi'ii^ 


Ixv 


»*r1v •fliml it xynwntAj t-y en* $,19 only on* RafbkiMiied ®fj tUn* M'e txvn yfSc/rivr triin rtror *i7<i •iJtfprt j fcy . urjcportlfn o' tlin 


y.roto»fr1 tf iilm rdj on Jli? proun 1 of ntymoiofy «nil ntlogj, ttm 
doin' on II <• onr litn I ta mtko Ih'' wanft tormpond,*! fu •« ptvtlcnb 
with Ihfir rrtmillo formt to <• |a rrrrti pi«« llndr rtynatoslr 

ani on ih« eiticr la mliio m niurli «> poiitbEo (h* BO'nbrr 


■ t. . ■ . o nyrJ 

* * i) lui rensoot ttiilod /n toctioii 

• 111 me blctloterjr It oiay Irf remafVod rurHior 


RUUS FOR SFFI.RIJfG CERTAIJf CLASSES OP T^^ORDS, 

lOt'hDi.o o\ Tin. oi.TifOGKtrwr or PR «fo4TEc. as rximtiTDo is Tins volumc 



WerSf »f ihit elate, Iq 
stby n lisjle rowel form 
e of the eoneoent v, ai, 
rl euti, firiHiit, guttti iff 1 


sni/i, tun Jilt, ju .ivu ,,iiu. tiiii . 

XiW* — Tlir wort* It/, art, «nl erf *r« •nmcHmi'e loeoirno’*- 
nrfr.inlerfi/ lod tome other word! which »hoald hi • 

are (peUcii, by laae wnten, with It doubled 



n • u .. 1*1 r'-KOUosaTowcl loua I, precede* Ihij 

iword.oc the acecstof a word caAiH'e 1 1 • at 

jAdaonaDy ofhcrayUihlBfhia thii t-n> , . ,l 


t. i/ao 
tourer*, 1 

rtrfritac 
Ly oilier ■ 
noel, ^ 0 , 

orittea w 

ie In 

bejlaBlna: 





OBTHOGrarnr 


Isvi 


530 lu romulfrom \ror<l- fU.UD?nirti 6il''ntr, tho<l<^om>)f 

nXuaitl nliea 1)11. 1r7in)n.il Jim j 'an vomit b', / ath , pt-tfiK j. half, 

hat'jul iiifitemeot 1 i«fi t in')! f. lupi ? jhi nI WhiOr 

Lovrew, tlii-e i« nuiu-'lnt' iy i • n 1 1 'i» Mutliir wtil i iupt r„ it liultia 

iJmpptiJ from llif OcfiiBti ' ' • • 

nvM mil !>« dirjiat;'. 

1 Hio V5t If ieWij/i non 

jHllgIB’lll Alii ttiv ivlip 1 

Jiiuf, tiuiKiir, 111 iiriilni,’) niiiiv nuilinfs, nJiii 
loilf'enBl, lUiKiuitHt, 

5 31 In ill rii ill > < Iniiniil iium -imrit- rnilnv rn’li ilivt t, trluu tlx. trmi { 
notinu ly stun nidi ft ioiilI, 111 ' ' i ^ 'i' xiUy outii 
timiiv] lu tin III M lurvnpli krtfM • 

iBtfyei «»i, I'liyi jri' r, hki, imi . lemc, ii/oi 

nvmWc »n/-, )iiW#i I liiiii ilina iarr',jvr.>llt 

llu t (n M lllUll lU die IlllM' «i I'O^ Aitil"ll7>4R''txlH^(frl9raAot,A'<IM', ftSlJ I 

/lyi. iiiOMir lu pm out -I 'luu 'll. na lu di pruuusruiiunvlhst iui;Ut (n*cli(cu« 
It Hire nmiitiil It i« n I iiin il, il'iii in tlic won}. I’yi/.p ni<gii'^,tfni>j<tau,\ 

OMiftjnii./.tiiifi'ti'!/ .(rijHi ’ ( 'III II ,1/11 .isr,»Km7r,fr ijd I, to ili»«.»5iu»l» tliem 


tritcR tliotioc3latb<’«Ii}gti}ironi}f irltli cuoli aioos'I tlut tho tointil oh con 
aatte mtb ]t, aod teiinmoncKit trttliout tonolog n ooporitte oyluiUi', ooalr tr 
ai<ilcilUifi>nilo 3 t>ieT>luTj iK,ni),atno rrrr, (rero. voo, tcorft; cn>;to,m»rua, 
iiffu*. purlitv, jmrluai, iiai', tioirt, cab, mb), punte, ivnici i Iciil, 


• fill) tunn (lutr pimla p^ljrly, tlioo^ umfii iJifli r« wiOi rrsnnl fo wme or 
llirm Thoftciu irbichtlsj} o]opiToo>li<i by n roircl form thnr plurJf rojii 
Iftrir, riK plural efriijU !» TrritlcD oUalu or eltoliu, tbnt of ntlt'/j ritbor 


««op«ralc*ytUl>Iu,«Iii iDrortod Ufare i isforiBiu; tlieplural, talcutbc iron! 
oudiwiUttifrotr.lBwWi cun tho }uit<r lorrc* to fom a orptrata lyNitito 
iriibO' aiirtketi ruth, mhet! egr, egin hfc, laettifat, foitl) 

aur.foui. lon,lt»tn. hta,Uitt, tnait, mem. 


riiid uot dirii d) from nu. luil i'lur. in* from t’fr l.'tio fuut {tlinnisli the ih« <|s<t'lon ” boow ^itcrt, li<Mi.<rcr> ooilt th« apoitraphu to (O' It raiot, 
Irwi'iM, /.nm/i., inii p ni J )u , hi uidja^-, moiloriintiio.lofuroft (l•nal^A juanln; tli*" * unmeitetclj' to <Jm> IctU'r, eli vitctor, or i* orti, la !a Ibo p!lM«f 
tioii U„inmi>„ V itL a or r, .ml niinjulnifiy after o ory, li rr|iiin.4 la orJir t« -Tlif tnotj id all,” ‘•Tiro •« In Orloa,” "7Ua pm mi eont " Otlirr> tliH 



onTiioGnAnii 






OnXIIOGRAniY. 


Lvv^ii 


r % 1 ivinirtfi. fVtf i rl i lrfl\i lr«l\rr,trrtirei> 

1 n'^rntr, Ml./ r'tnix'atil* fti line with thw wnHit^nn Ihrtr pItt 


polaWi),eremte ItM trtJilOUU 



Ixviii OTlTnOGRAPIIY. 

A LIST OF WORDS SPELLED IN TWO OR SIORE WAYS. 


Abettor, 
AbreuToir, 
AbrMruent, 
Acetaror} , 
Arcoiint, mtt, 1 


AbbrcuTOir 
Afeesitry 
i fAerompl, ntil, 
Accottue, ^.c 
Acetometer 


Altar, er 
Author, ^0 , 
Autocracy, 


Aekrto«\cJ;mciit, Arknowlcilrtmcttl, 
AdJlblc, Adlable 

Artipocirr 


AdlpoLcro, 
Admltlable, 
Adopter (Cttrni J, 
Adultertr, iii. 


Admlltiblc 
Adapter 
tWulirrr, tit 


12',., , 


Alooran or Konn, .bllcociii 


Allcluli, art 
Alliluluh, { 
Alloy, 

Alum, 
Alntanir, 
Ambtaatilor, n 
1 mbainidur, 
Antbir^ilt, 


AntpbllliiiU r, 
Anapcai, 
Ancluni, ly. 


t\Uo> 

Altnattnek 

I kmbart iduur, 
rmbatiadottr 
t kinboryrtiro, 
AtnboritTtao 
Arnhoi otw, 

tLtncnd, mietit 


Antecboiat'cr, 

Atilcrior, 

Anti oinrilc, 

Antthyp nolle, 

Aport-iry, 

Arpal',^ ' 

AppilliTtctit, 

Api'rl»ii('/uii<jl</((), Awnac’ 
Arbllramcttl, 


ApophLbe 




Aaceodc 
jt ckaaor 


UalOrlo, 


link, 
n-ill.lcr, or 

llaluaic r. 

Ilitndonn. or 

ll\a'loU(r, 

l.anocrolr. 

}l«nran(i’.o/). 

Uatto, 

Harbacati, 

IStrbcrur, 

lljrb»rr>. 

nick, or 

rarouclto, 
Huafn, ‘ 
Hart, or 
Him »i„| or 
liaa relief, 
U-uliaoiIr^rr 

ilaitlejoor, i>) 
UaiibJc, 
jtoraiiri pr 

lultntlor, 
Uktiooio, 
13ciilsnt,<ir 
llillUfri «, 


UucU 
AutbouT, iLr 


finkrlilab, r.ub 
inod laWoh 
Ilablrlrl, Hair 
•• - [dfkk 


llttiijejlrr 
lUnncrOl, non.l 

-> (fot 


Ilamnrrr, 

I'addhlam, 


iltrbirg*. 

Ilctbrrry 


Itchoao 

I’rldatn* 

Itelbitcrobt 


ilamour, 4Ua,Ldt 

(.linrour, 

llanurl. 



(rcik 
Kreoroto, 

Kreacotc 

C'ntlc<a onfkdAtr> 


Croup’ ClKffOff 1), Crop 

C'rouper 

c'ljilgi l''il, ir, Irtff, t'lj.lirclli ,1, |i 
Cno[A/, I), tjmue. 



oiniunnuniv. 






Ori-mlo (Jr^ia-lr 
MfnnA Hit 
fJr»yhf>un I 



]>'■«>' Il«M 

l> «ntvU« 

I>}1* 


I n «rfip -eii l»r , -«J 

Inf ani ftncf ant 

I hr) ahlM Inf I rKltlnvlfml tlnf 
I It 1 frlrr InrJ lairr 

I arounirr Xn, flh^oqalnr 


itlnd I f i ahnrl nj llnf 

tf Ilw 

f h lr>f Ivapaifh ♦! tnf 
Iff In er I) •uirr la, •«r 

Hi ufi iif l> •IntitlulU 


><rrk -t, L»ir | >m;anl. 

>»lnr 4III V Insr^-cui 

rncMnnJty twill fomnn lay frnoli 

ifanarrwl lov Wmor visjiiv 


tirircl r l-i; i.c 
Iifjl) 


lluIlncM 

llunfnnn 

liJSfllll 

I><in» 

Ii}c fcc (oilor) 
L>>ke *« 


D^ncllcr Uag Ic 

Iirlly 
iiuui r 
IluUl •• 

llurlUr Iln; lltU 
Iiiilocta 

Jlonjnn IDonston 
fllunfl II 

1> « S.C 
1> kc 


»l<r* or 
>U«nolrt 
tUn>r,«l Kt 
>IW 

Hoauil* (iM 


Hnl»f 

nlrafur I tifraronr lit 

rln» *.« , )lhl9»,li« 

nJan er 1ln4a« 

n^um -anm jlo^are aBre 

•ftp •e-l ^c I {lapp k* 


ilfmikua 
y «»if 
\l>r> 

I'Upl 1 

1 laaeur, -«4 ke 

lifer 

Kmaen 


> 1 «o» ("T’ «ri»f •) fVloaer 

e. ... .. |.|,or-UeU. n«w 

jjwk (ef"J lie 


>lMke(%e*n 
»late (/wl 




ke, 

nUft*, kf , 


} fleump 
• UlMrrlf) 
nunfie ke , 


liS,. .. 


nahrlor 

nephere 


1 nvclope ( f 
i neeloi ne t 
t nvenoto 
1 ollplle 
] peulct er 
fpiulcled. In( 
>qaalo4 Ing 


Bifre If.&e 
nUite ke 
oirtnce vd ^e 
strap pelt &e 

IntITSty 
.ntrreole 

>»«!»?» 

} nrek^rcinrnt 
tinernen 
kollpilc 
Fl-nlellefFr) 
L-psolelKd O g 
1 <|aal ed, IlDg 


Feun Jery, er 

froae^ev/a) 

YiUteiArtlt ) 

kriKiiy 

. - - dueled Iftf 
(nett. >alflU a« I 
Fullneee 
tunber ent 
fgnbenoee 
Karthermure 
l-unlieet aiK< 

' * i-uldlic! ■ 


tterbe! 

I array 

founlry 


lierafl 

andiiork 

ilandte e>I 
Harbor .*d Ve 


Vf»ak . 

Krane le rbreonJe JIarrbell 
'"■■■ JIarobralacj 

-_JW 

Knieitun' 

>a«lled lint 


btowiy 
Jurmenir Ffum 




Ftilfll ... . 
bulneaa 

barlhcninee 

FaMcmora 


jiaricot 

Harrier 

Harry 

Haala 


llatUahrrf 

Ha 1m Ha n 

Haul 

Haunel 

Hautboy 

Headache 


alhrrt 
ol bat 

all la il I la, 
olio Holloa 
I a Hard 
tl -inderon 
fl BBdvork 
tl andiom 


llarler 

Iarroir(rfr/<) 


Garbcrdlfle 
Uall at 
bairlah 
Gallcas 

tFiunballod Uoy 


Garleb or 
GamboTcd Ine 

!ir.% . 

Gargoyle (drtb ) Uargo r'Garglc 


tOaramut 

Uanguc 

fOaonllct 

Qoetropod 


Hernia Ich 
Hemorrboldj 
lleretoch or 
Hermit Hige 
Herpetology 
Hezahedro 
H beroa e 
Jllc ough 
lliodeia ee or 
H ridoo 8 It 0: 
11 p (/him ) or 


Eaveadropper fFreadropper 
1-reeBlric at ke ftxcenlrc al &c 
Vcoaomy, <P.eono ny 

Vc8U*y 1-citacy tFxl ay 

pMLilIc tl-xlollo , 

Kcumenk el 0 cumcoi al 
f d natoua or ttdcmatoui 

Va Ic I A dilc ahip 

Llotgii meal I loin mem 

traarelnow, Imarglnate 

i nbaln .od le tlmbulm H!l le 
] mbalmer c I tlmbalmer oeni 
Embank cd 1 * ' '' ‘ 

Embarea 
Embark cd 1 
Embarkation 
Lmboeiador ort j r 
Ambaeaador f I Amba»fla our 
bmbaMy Atabaisy 

I uibaeaagc Ainbaaeage 

Embed Hi 1 Ic Imbed ded kt 

Lmbcrzlc ke tl nbeeale lac 


Eecalade 
] >1 


ShoJ ot erFhalole Oennaae 
fFxeheat Gem 

Eacnlo r Fcrulo r GUbelllae 

I neotebeon 
EeUGHn 
oEelbe er 
fEatope) Eatupp c 


Eacheat 
Eicr toire 
Lecutcl eon 
Eal-if t or 
Eilbet ce > 

1 atopp i 

Estr 1 , , 

I to ogy or At ology 

IHir. 

1 XBlecatlon EzIccaitlOD 

yzsucfoui Eaaeeooa 

Iiud ion biBttllloii 

Erude le lEaeode Ic 

1-yrieorl 
Eyry 1 


G mbain 
Giml ( 


Uaiel 

Jennet. 

Gyrbl on 
Gorman Qcrma 
ribe no 
fJibe 


Glar 

Gl-iee 


fKnaried Knurled 




Hominy 

Ilomeopalhy 

Ilonej cj 
Honor ed 1 

Hoop (r ) or 
Hoopoe o 
Hornblende 
llos elry, 


Halaer 

tjjaadaeh 

Ijectolitre 


Hiematllo 
Haiinato ogy 
tllemlillck 
fEmeroda 
Ileretog 

Erpetology 


iliodu Ism 
Hep 

Hip roof 
11 ppogry ph 
HIppocrass 
flloa 

lloro hound 
Hookey 
Ifotcb potc? 

Hobday 

lloldat r Jny 

Ilomceopa I y 
Homonj me 
Honied 

Honour .ed Ic, 
M hoop 

r lyhoopIngcoitE 


ABBIIEVIATIONS USED IN THIS W01?K. 




ff 

(MJ . 
riffn 

(/ii» 

f/iroii . 

( vlloj , eoli 




1-1 bn 

.tniiriiii. \tii-rk>in 
Aojfurn^ 

Anric'iir. iintkiif^f 


ArUuf^v^fifc 
Arlthmi f/i 
Ai'l'Torii An 

Aiii.)fi Sj\>in 
bAfrolij^rv 

-\6rrouaii2y 


!r/QicofArji I 


f-mtlDs 

ruumontA tbul.i? 
nibli.st 


( tuit fi9hpir 

f nine Sipliuu* 
kOJitWictni, tylltniMioii 


I'njniAtjt IjiMuaniT 

I <<Jp*iaii)Mj 
b«le«n.UMl lll.'afy 

irimpi, ./ro/ioi/oresamplt ) 

lEiiriclif 
J-ao-tiopedin 
1 AuktIiiuiii. 

I U'-kcbijitAii PnlAnnicn. 

I o'land, Lnsbjb 
^ njliAli 
r n^nacrpj 
bninmelosy 


?”• • C’'<m«UT.KPatt<r« 

i.ii •/ luK^im <'nnn>inra( ((leTon^ 


liiti. 

Ill «1>« toin^ 

llurlIrtktIttTP 
IIhk.'UT^o 
lUAtxtUr. 
itlitrwiMCb. 
h\ llnl 


* Jr* 


)% 

^5*4 . 


l••'N••Lr•|■b|p t urfrln{irtli4 


I lou^u* 

I li/n(un 

> lltlllAOlKU 


'Iv^ tbini to 
"'I At Inui rv 
Mini <0 


^lan-^ 

■>1 iiMi/n iijpit* 
IUiih niaiiia 
Ml 

Xlpia|ili*ah a 
Ueiroroio^ 

- >l>UUrT 

> MhonfiV* 

* Mfibolejy, 


- Heir 


. >««nl ni-lorr 

• ^nduit. 

Aonre^Uii 

• MwMcantto 
. OU 

ObMlrb* 


Eiv • 

j£; i' 

t koirm 
I hr^K , 


f/r 


■ • I (nikLrn. 

. . 1*071 D;pai'an, 

* • l*hl)n»ophr 


I ui liy, 

. I •dob 
» • • I'vItiCnl I pfowiiay, 

... p«r71n({i|e jmt. 

. . . inribibleiircKUl, 

. . . iTiKronal. 

. . . 

. , . t'P’I'flt 
- . . brlnr/paliy. 

. . . Itintlu/ 


. .,n,r„b)r. 

.... I roauR'ufim, j-rmwaml, 




I.w 


i.oirri cf titei'rtl.T, 
} -imta 

> uma r<fhn}i'' 
).v»us 


. . ‘imirttas. 

1 I* , . . e*</<«/(l»* 0 iS»B 4 «‘fito»fJ 

. . SMiljml, MiftAh 

I 'r'* ‘'‘'-“blmT' 

1 *"1 . ‘‘liakcaiwafp, 

f,"-' • • anffaljf. 

I • • '■AUikrtl. 

J . Mjfotue. 

I • '■paiilik 

' 

. . : . : 

^v» . : : : : : 

VB7.p;i*. 



5^^ 

ViT,' (ermf/Ut/no. 



4J"7' • 

4.*''* 

TfrosT^ky- 

• • t'ln«T 

*^*' I nival Stabf. 

7b »» Tcrbal bnun 

, , • • • • ■ • • tpfb lnl/»n»<(/rc. 

‘ ••>..... Tfi-b tnatlluc, 

>rt 7 // , Walbrbloo. 















ABJlKEVlATlOJs'S USED IN THIS WORK 




iut 










\ii)i tiilDia 


A'ltiiiidl t i 
»> aik 


' ill iii)«tf)i 


itUi»h ii>r 

pamUr.giiifiire, 

• . . ttiiaucr 

. . {.mm. Iff 


ih 

UtM-min 

Ki^diTT 

IfonbuKarp 

llan~irt<a 

llraiitiH<v 


I "II ■•|I'I«I.'VIICW)11I«II) 


iiiiiinrin) Kiiirrd'iiKi 
i iiniOili 


I' 11" '(1 t muvititv 


fAthTttlotf 

ln.nnsni|>Iib< ) afTe}nt>fHii 


• trft (ilic 


Ijorallr. 

tIMrXvn- 

UlhmiUia 

^VnliUiUI 

Uarhiorn- 


X^uiium 

•«<(<y>roA'CT 

Mimir Hit 


'v<r«r^ «i*T. 

Xfw Aa«"li>>a Crttor'^M. 

A<>ni«a (tvorti 


jiun/aoutK* 


jifri., atiBiU (’t 


rhuM 

: : 


U I’t . Ti-noa. 

« • . . . icraprrfitt*. 

• • . > « Flilloaophr 

linsojnrtiy. 

- . • . < J 

• • • • . 2 

t • t • ■ t'luml. 


W' 

P "/- ' 


Si? • 


nrot 


}r„/! . 
M . . 


. . pvlIrtl/lepMt. 

. i-rcpoadlao. 

. rroBonwatl-in, jtmnan®<»>i|( 

■ IrroBouni 

. IVvilnilaL 

VrrtKH. 

I.hc-wrt' 

ro’»rt of 0(os««Ur 
» «in.n 
. i.«««las 
. . StmulUn 
. httca. 

, . . it.'ifc<(bfln-uu(l«rnwilJ 
. . . 

(■•‘firlupetOfipwrU. 

btUluIlK. 


. ►nt?»T?ng 
. ‘‘•rii.ab 
. (•ruoo^m*. 

. 'pnif 

rStlalu" "■ 



A 


DICTIONARY 

op 

THE ENGLISH LANGUAGE. 



ABANDON 


ABATIS 


a. Totantih. [06* ] 

Tu better f«r the tntmler (e flVijwl 


I Bee^ABATOO^l (lav) Any IblRc ibr ^ 





, rumntr. oeirrTe.Ae . vo ie«»cn. to ai- 
emll, to dc>iurt , a*, to o6a/e • dt&Lbo4| 
do, 2oaI, hope, 6.C. 

■aoTi iLo dltfnlty or conacquonoc of by 

, to deprive. [06* ] 

' ■ b*U) otnrcdioe of btif oir trelo. yAob. 

I (o> Tobrtnq enllrcly down or put •» 
■ ■ lo obofe n nuleanco, to ri6o/e a vrlU 
'Mie ) To dimlnieh, to reduee I.rffv 
blo 10 bo obofrvf rnllrtly Or In propor 


I ilLllrleney of Mitt* 

rjr. to remit 11 elllier wbul'y or In part. 

[imp kp.p ABATED, I* pr.J. rt. n. | 



I 



(/.ato ) Onotonbom anytblsg 
Ono wbo abandona 




.>k •< 

.f ».l t.f 

' V ~ 

XVktKr* 

) * 

^ •• |mm r 

x' ' • ■ 


r- ^ ■•<1 tr-lo'* |>Hlilnii*,«}i'n trano 


l»i /I a 


k»* •>•■■ • ■ ■ l| 

. • . . ff»J 

I ik<a>rwteHto4«Vi>v>4iWw«L fi^tt 

I 3 An •^r(ltn»Mkm>mp>al 


«»*«« ««w tt« »kj«« *tn 








lft*l,rud..pvil».e,*,* .UtBl, tk»..th “la »*33«r, llQk. tb.ila 

. f 


ABERUNCATE 

tlate. "The (i&trrn/iiwj _vf jealh ” /T'l.’/ [ 


i 


ABLATIVE 



y. (i/flW) 'lft«neosrtiie.en>ia«cl,|nelt( crinMI 
(M* to eonnll » enne or iHjtt in a enautn) ort. 

i^rfr 

Sts -Telia ««l>l luppoR «n«mirate iniPaio. 






ABOUT 0 

1 On O'® exUrtor piiM ortoTf-ioo ot; on tvoiylA brSt.V, w f, ]AB. ntrtrtfcnij To noak®, V 
•IlIc of, all o^cr or aruuml, In a clrclu •iirround 1 arnuac rOAa.] 

' • ii.Mf 

ABSCISfnlON 


2 llrrnnd or onl of » liouir, camp, or other In- 
1 clojure, tia, to iralk o'-rooi/. 


1 • i' ’ ■ , • > • . 

11l*a*h<aali . . toVtasa aVo-vl Oia nian«r JtaalL k\ 

X, . . 1 • ■ 1 . ^ ^ a 


r«C9ffl/a!i9iil. tonerar In theordcr or l^lnea. tnuke 1 < • . 

^lara — /& bnny of,aut,Ut too^o to Uko liUia, 10 ac' ■ 

rompliih wTk ;aoieul, to <in(l<.rtsk«, to i"’ri>ara«n<, a 1 . . 

•ctr, to rndravur 1 ■ • ■ 

A ti, Tho larjcat hiioitiortnod bj j ^ • n • a •• 

\ 

■ 1 • ' " • . • • a< a • 
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• I loll' 'P»t work; In ply. [W.* ] 
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■ [Otr 1 "AnJ lieff/7<fin/r"irh pine 
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ASCRIPTITIOUS 

riSw~.>.t " Th* net «f 


(Or ttnft, » I'""**' »nil iJt. 

•eillc ihapcd: ■M'iilla like pmn. 

[Or. iirrii, s bU tiler, ind I.al. 
rf'^l ^ ITaTlnf anel. iavden. 



ASEPTA 


81 


ASPpT^nTfftTC 


. ■ * ll ■ I.} 







ASrERGILLlFOtiJl 

83 


ASSAULT 

!•! ' t 




* . . . ■* 





■ 







. ' ■ 




. ■ ■ 




• « ' . ' »■ ' 



as Ihiauhjftl an.'- 

• • 



B tHii; AMallOil, at 

.. 1 • 

. 

.• ■ 

fiit tn/int 1 Hue 




P pr el afm//ir I 
. • JllltMi 




• • enlftrlf, an Mlick 

t > • ••• ithMiliefit Jbtu.li 

... ’-1 

... 


■ 

\ 




A» 1 a Tsnillnji to ni-iurjis , dtfjifln | 




■ 


J'.. 



ASSAULT 
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ASSESSOtl 


1 A »lolrtit on«c»cir itti<k •llh J'^7^1c1lmMnl, i 
I • W1 •• — w- , • » • •nmxliB*!, flIVttlll ni>on 1 


111" < • il "i 




ASSIZEJIKNT 
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ASSYKIAN 




2 To confino to mako certain or secure 

Aad U ihall beomrni 10 bbn Ierxirli.13 

And hereby *e bnnir tbit *• ire of tKe tm h ind 1 


ASSYRIAN 


8G 


ASTROLITIIOLOGY 





Vt D'lonelfiif to. or rc^m- 

>1 itorry. “bliiiiit ooi; wliVi *o 
A ti^s/lor^ 



vi«4nlclr0, 1 vrotOft^jr Tl^tUMCT, 

AurnicTEOi p J'J'. & 







ARxnoLOGnn 


ATIIENEmi 


87 


‘ • tpAtVxtAn litrlolall* 



III* 









A-atrAt'. aite (rrtllx n and itrul, 9 T J in a I 
•truiiiii; raasocr ^ | 



tnrt,n|il«,iit^«h, ft/.#,»Ilco" f t« a tu M afcj Mj (u U *»», f M | u ra. o *• >> I'nfar, IIqIi, lb ta iLta*. 



ATHENIAN 


88 


ATONY 


’ASi|uii(*,ltinomcr‘ASifi?,'A3'iM/pj, Atlicn«jC«11fil j At ISn'de.ff, llat.jlllaatleuM bom Mtas bt i*t i P 






ui cntAblKiurif ; ~ xXusDtcc. I g ■ i ■ ■ ■ 

caIIpA bIao 7'r^rA/)np« Oxf. Cl^u ] 

B.a.f.lonr, S, 1,1, a,ti, f.ihon, ctre, tOr, Uit, Arm, AAnc, fSr, Aa.iTfK, lobd, fo'ot. 



ATOP 
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ATTEMPER 


A flip', fwfr, [lYfflt <i «n I fi7>, q T ] On or »t Hio I 'Si n % 

At n» bllX'ri Rii • • 

At n M IS'rl • • ■ 

ofmlitlf, Ijit • \ 

wrUnclioly, • i ■ . 


A* r« • r 




ft I •lii’« I Ir II 



ttirt, rtia«, pptft I 


yb »* *h, 4 m) tMlsCtf.t 


. 1 u Q k> Is >igt**i figV, tb >* la iUm. 



ATTEjrPEnAKCE 00 

. » OmCM'iM.lMri 

On«t2uBtlBiiHCntKtt,jwirkmM ■ ■ ■ 

, , , R»6Jlfcn»»*Nr 

'll- 

ATTIRE 

A« lfin’per-5l*,r.< To atlempcr, to proportion , • . . ■ ■ 

to ngofeo. J __ J.xmw , 

’ ■" 


. 

V ' 

‘ V ■ ' 

„ — ..... _ . 



At (.<• TonioVo on cUbrt or end' 

nnnltitk . • • 


. ■ 

t • • • 





ATTIBKH 


01 


AUCTION 






ATTEJtPERA2fCE 


DO 


ATTinE 



\l Mi'f ■ . 

Irin’pcrflte! n }Zo\ iillf>«perMu\ p ji. uJ, 
*\HcTnp’'rtiTt dcu 'roniporcd j prupor 

tSomii; oaltcJ, a>tipt(d 

lJ(ip0i]}u«lt)«fTOporpQQeii kD4i aiitmptr^te (o prarnlM 

A - - ‘ 



b acrvmpaBtf t M la «o: • 



(L»t alluruHi. from nlliitffere, 
4itai'<.] loucliln#, borJctlng, 



01 


n 0 I 1 To dull 0, lo »lorn wllhltarplnsJ, lo arraj 

' ' ''J , r 

^ , to eatch] To enlrip. to In. 

• -.i"!"""- 


fljit nllrVul iw 1 
ittbutcl thalwll Mi comU 

or Inh rent In n prrion of 
bcccsBiry property or cl ar 


(frn f| ) (n) A Wora*. 


‘ F P atlfftrt froRi 

rub Or^T«Y » 






io !• Tba qnatlt/oflKUc allfarl 


'ilji;;" ea/2?;l 

* J, t U\tr [/are) fbo a hrrjUt | 


'>ilei<1w> OTlhalwII )> attraeli 
Allrscl ng dcsnlne a rvnlT , 
IaI atrnbnu p |r ofaftfoAfr* 


Attnu'nev Mir') r 


Att 

At> 


AUCTION 


02 


AUGUST 


C.ipalfi.- of OB^CDuilan or 
ini/'A. 

[fr, L. Lai. 



fromA ^ najiifM/Httha oaio 
of « nbuLanJ ■*■“ ■* 

1 A ««riH nirr'o InHnmrnt 
for boring hollo, thuhr in 
lood ll OOn»i»lt of 0 lon7 
•hank «?•«)• batlncnrhlilii; 


« Ko P AlflUfh p j 


hrtoLrii, a<. 


AUGUST 

>pr»l«>nlii8l«\»Ulitlic \rB»r«lloniii«plr<‘\b»(rr»n\ r Xnr ■ 
•nj tul llmr o)J«<-U, lmpm<ln( iwi , (rranl m«|r I h 
plflccnt. “lormi ttHqnil” • In »!■»*» ” nlr* 

/’•fx 7>r|>rfn« "lij thaplnj •ume do 1 j j 

crco " Ttnajfonn. [ ill 
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AUSPICAL 




■ ■ ' ryHiei ImnpvrttcttorWfiilptiurMoflron: 

■ oejoljoiwinlniied throujii It Jlait 

* ■ ^ 

^ ■ 1, « ■ , 



...... . 

• ■ . • .lit, 

fl -■ _ ^ 



' ' 

/ N ■: 

■ 1 

1 ■ ■ 

^ 1 ■ 1 ■ , ^ 




Aiil>l|a. fSoe Old ] OIJ, afi nxMclotl « ,,1 

J 

■■■•b of"' ‘ ' * * ii 



\ ■ 

‘ ^ •' 



' ' '• '■ ' /■' 

Au'liOi^d. ILat nnrifiif Or s»Xr<<f fri 

Or 4v<kif, hill, court, roj ul court ] 1 « 

lot to s ro) ul court i • 

Ccctmt cat vfcJItt and cat cd cnltfn * 



0 Ibi'l J 1 »i iiKiul cruBluol jMntm 






AUTOCKACY 


AUSPICATE 
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^ Tlr/ tuninrait •It ih«r procwin** 




2 I’roucdun citinJcOi favcr iliownj imtron 



h^Tln; iiei.rtii|\ |ia 

'I 

2 fcnri. in II 

■nr. rijfld. •leru 


««((friifr rn> . tough to the 


loiv-d" ’ 
AuatErc'ncai, i, 
lull ^ ACC rl lit) 




AUTOCHAT 
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AVARidory 




tht eenaxim tstf (tmaj »f (Its tpnpItriM sf I nHcM trt I 
ailssnom, irti Issthsraporlis’s.i tn»u(csotii vx" • 

pif*<<pplIrf(mrifopfrtrM (le^pmcsM^seAfsrwytvj ' ^ 

' ' " i 


2 rrrtalnlnf tS) or oae t In, (h>. procsai of 
An i&a'ra ptir, n ■(' to^mphis | 

1 iho science of nuinTTAi lit, aicrsoii* 




pv Msf UbM — JNM M(in<lletk' m * (oipr*. tomakeni, 
sn4 eseRjrtas thtm^n kIkA Ute * m ^ r ' |l-r eiu/ r i idr 
1(1 LSUImm alequ iioxa 1 1« I tersowkt nr, /A,, hCi. itf/im T Co c( 
(Or »vf*s< (nerrw lokir^poi ^it i (o^rill^ain 



, • j (i/W* J Aflimt.Jylis'tO'Ssesf / rlisrarT^vsl 

t 3 rI,rQiIr,pviti, r, r, ellcnl, f ii s, {b u lb, «, Ai £ taj, B >3 C*'i ("■>!** 


e*, g u In Ugs’cr, Ugk, <h m Is clOn*, 



AVAUlCtOUSLY 


9C 


AVEUT 








A-\rAKKNER 
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AXIOM 



py Tf»* •ni'I will Ji-ttl »lih 


^wirf tif iiBtli m iT^gQiii In I tuk 

lh«y Jlbver uniltrUuK. 

4-wiim', i « tV'rcflt fi nn.) trorn, <j \ 
vori.Mu lavirn 


IS iBtnMrnl In niannrr, iorltpinl, aafWtlM. 
•'Jn««flinmlc9uitff»y’’ Diylra 

Mi vuU rl4tt«li><w aBl citlvarj mUbb 



AXIOJUTIC 


da 


AZT8IOUS 


T)i« janrod Itos af M MiriMpfcUlIjr 


t Tie ane yh# anw'rtn^ 


ntor ink t wHB cotten aeoe , ... 
<(« «U.M ty the 
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BACIIELOK 


B. 




ZTi wvfv thaatn^l vhOK Voeciwcn not lurr^cl ■ 
of Ihot ogo. 



BACIIELORnOOD 


101 


BOt ffl ijinllird 10 Ih 




i Th« p»rt o""'’*' 


{ compd 

( oriorlluln(ioll>f Ul^ u MX 




tvLf'fl nir n [fr innhlt fn>ni]jil UtcK f '} 

. ‘ . ■ . * . 1 • 

ll*a n t«l l>r I'M bM vlr-kM 1 ^,, I, 
/»•«* bbi] Ooib Ututkt 0 ''>f Ac/nb 


Uil-l IMU • rv»B»»ljMV*j tpbtrrr7f»^ i; J 
lX 14 tr # fL. Mf M'TbT, 1 

fr»n 4 k nlflw l«lt Ott *■ 

L. l4t, Mkoo 6’nv^ I 

t A «i<rt u4<a «r • *rK««ii(>K 

prf»o« ml Itf l-rfjf tf I, tattrlf 

*" Til Ij 0-» f 


t,«I!«a(,T ut.ftt M »li, *rt. ( ■•*■ t M r*. d Mtsll 8 »»r, Uok; «fc ooU *U»». 



I3AIL-I50ND 


BADGE 102 

a SometWnj lhat gif** Iremfnenee 6r atillntt | 

’ 5»trtn«rcy ilat J t ■ 

3 A memorial, f OJJ ] [ . , ” ' 

m*ie I .‘l «• a' , ... 

n^lt'r'leai i < . . ■ 

n. ■ . • ’ , . p 




ll>d’t*r-W«B»d ( ICed). n 11 
lonpti, aa tha liadger h 
ilioBjhi 10 have _ 


vulp'Hv I 
tkal ' 


E 






*> >, 1. 0 , a, 7, long; >, l,t, S, a, f, ahon, cir«,<Sr, Iia«,gg{l, yrttfC, tbtrc, TtM, tirni, pl<ine, firm; dAne, fdr, dg,ae9>t, fdbpi, /•'<>({ 




BALD 

j T(it(KrI<ni la br trisiOei b; ui« vi>>.> <birt • 



f 



BAIL-BOND 


BADGB 103 


2 Someltiinfttiat giro promfiitncs or Jlilinct 



I' , [6fl3»ndp>fpf ] 

-liid inilninicnt. 


ta b^oUaDd and 


I«ti of a ImtTifrn 
nVr a 
n iti>nprd bvavaU ei 








BAILEK 


nsu-»e‘ « ro I- 1. ,1, 103 

S-.I 2 T„ „ BALD 

..■:■•■■•'■■■■■■ ■ .... ;•■•■ . 

.. . , . . •• .. .. ^ S ti-fZ,,. 


"“Wn » /QrlrM*', V « . 


“"te (fic/n «,ui* ‘® W lie dliTcf 

ronun.i^-. j . 






3 {nn»ri 7 ) Tg 


m Is dttemi/ojuoa of*(, 
f tasaij , pcnoa e;.pV 
« --(....grci. ‘f* *0 *f 

«*r.»CC.|UI. „ ^ 

I :. ■ . 




ti ' ■ • • 

r h!,l% ^ 


t- licrfts^s froTn 



I Lai i„ir 

•U’n.tK-f 
IW>j irjg. 


BALDACraN 


104 


BALLOT 


1. DcitKnte at (ha naltinl 


common corcrin*, 1 BSI'l“P«"r^aa 


ii«.j tafl ixUiJtst rtiso^tr^ 

a I>«illnte of ilignity or ratao- mean* bisc 




1. A vorthtcia mli 
llqgor. 

^ J» Jc»d Uer. tjj 5^',’?”" * 

8 A lanaakta jorto 

Snl'dar-Aailt, i I To mU ei 
uori, [C.4I1 


PteEitlMRn* 



BALLOT 
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BANDIC( 


id 0 II Ger bnut^ 
Fr bande^ 
eeUlvD ] 

y narrow Uynment 
I h B thing li cnclr 
latcned orhywbicli 
r of thing! aro con 
gether , o fillet , a 
Bound with Icadoii 
c4 )(tt ) Anj flat low 
or moMing broad, 


V row of balu^ 11 
adbyarailwK lU^ 
nccorlBCKMun!, 


1 To nnolnt with balm or with • 


1 , $iia» fli iM 4c • aga mi h • li roni 

To flog with iho bamboo >n/fnimr I M'lont" 3 iiron 
t (sa 4 to b« of Uiyay orl^n ) I ■* m v *' , « , 

by low trick* upoD (low) I j, • 

« \ cb(*l, 000 who ph)« low ' . 

Irbv/An I I 







BANDING-PLANE 


lOG 


BANKRUPT 




hig office or Arm. 
vaUo Bt a or 

America, a jiromlieorj noU 
tLe Nearer on demand, ant^ 
rrcncy, a bank note, 
e, or a bill of exchance, of a 
, nnd uauolly at aomc. fnlur* 
illli arc itcgotl tble, hot form, 
he term, no port of the cur- 

jok In abhh the olSceriOf a 
i credit of a ciulomor. 

Ze«c*rr, 

credit hr which, on proper 





««el 

' II ■ ■ >• 

. tl »l. >1 IMI 
I, »b , 

, li Mh’lll* 

II • ll. h>. • 
I. Ml.' 




oetnaift 


nAu'ity-lCi(Sca| lr2dj, a 


ITirlng crooke. 


ta-Inth'nMM* aman BiayVsa Vinirufl a«4 6« 
(ofofcrnr.or tjirarrrnr and not a Ce.iarv>>r 


J Jt uiiLHee lu aiiccp, tiiuru commonly 
the n,f i’ami 

B&n», 1. 1 To he the bnno of, to poison , ' 
todeeiroy [OOe] 

For silaoritcre aetoiit7[po.icdfainiUe«,huCraiD- ■ ■ 







[i a, (,I, B.ft, abort ; •tre.lSr.lAal, fsU, vrltyt, tiain, -rsU. ttrm ; rl'ino, nrra. 


rto.tTplI, fdbcl, 




BAnolIETIiOGBAPH 110 ainTEP. ' 

• in<( ro CTSpli, 0. fOr. K. (FroO Mrrod, 4 V. Pp. [SSrV'n trqt-t (vdclI.R. tScoWoKT.I (B<.) A 

-II I » 'i - ■ tvf/rj A WBRboiueiW an S&c^Morv wOtro ) nJaut of (he I’arbpm f-rr-niviir -i --' 


pv :'’jsvg«^ 
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orel'-ceJiog in ptanitllaa tliatof tfta Klifrdueu- 1 
jnilMli. 

na'«l n'cr, «, (CAi'm ) That which conrcrta Into a 
MliflJhlo base 

« t rr«‘ •- 


<0 irttiluur: 
ill Kriinci' 

Uiis'n.N [{ 


tenna I The akin of a fheen iinncil 
Itfij’ilar, id. (hr btiti/nire, N L 
Jtit'i IM rx, i frore Lftt hoiij feicl ■ 

1 . Itelalin^ f« ■’ ■ 


nrnt of law 

of l»nfiu 
fovertipg Of 

litJJrrn ace 

' % \ V’l 




• ru«h(o. •plln(rr< o 

OM 1 I tUklhlv thing*, faiorwonn "Itudo tn- 
woMMofibi. iliaik Hiltow ” // 

3 Thi'eonlNiiaor ^ baaliil , 




ho Jtngrrs.i'fn l^oto 
»i ecupnhcnli tliito o< 
nil nee of eacrure U li al- 
ia, wlicnoeilfolaooelkj 

A pcrfuraior on ihc 
Jut/ If I 

fi [Pf. fcii'criwr t 


Dn> ”»rni 

Uhiiii h 

I 

ni‘ i 


• ■I.et'l *M 
.'bet.* Ill , 

« kt> I, 


JiJ 

I 




/ s 






[I/O) , 


t'l'iive Chno/NirhnnT 

[O re.O P)> , V 

iiw.l.T»r»><-l tf il /-nt.^lro'iji', 

/••«cA broik, ori* a c irliy eih, ri t 

<1 1.1110 heel p«,n Bac 1 

1 A linlKiirriiulurili.h.ialioU 

|ne, en<l fnr cjcJoiie other nic* 

a Any hollow pitco oonlalnlnjw 
a dock for eblr-«, a lITtIo bnv 


. ,-,iwoc«5'i«rtf<Wcctf«ic).lho hfliliird eon 
or'nTii»’Vl»aH-r«»ra Di.irle. Ilio mmlier, »nJ I'M* 
lositimnie mn. wliols cauea mn/icc/.nunr. or^r^jptftr^ 


Bro»» Vumerf [I roar only drfnk 












r, i,#, lUcDl. f {U u tb, «, 



tb, Mb,feu), Rwbt 6*t, t »*«< 1 u O u liQC<r, Ugb> tb «* 



llATrtK-AX 


3 (/7't ) A nomUr <,f r'lititl Mf< 

\l ttiey raay le ebir^til iipij <U«<;iut5e4 ttaiil 






BE 


IIG 


BEAN-COD 


tIoD vlth Ic Tho caie la tuo tamo irltti tha ash- J S ' 




iiEA>--rLy 


117 


SEASTLIHEAD 



DKASTLTNESS 

118 

BECAUl 

' • 1 

■ ■ . 

1 ■■ Tbc htti (ItntbMUiyv tiiJ ratfih^irc Zurti’ 

87a — ToBilcirn, ^race , onuiacijl , uiiLicUi>Ii, deck : 
* flceufiiic 


I jinuuK biinaiul VI 


or conquer 

He brat them In m Llond7 bnlllt 

0. To ejcrclho loccri-lyi t" nv..'i 


ueuuiuiu I'lrauit, c«]>rclall3 s bc^nillful ti 
^IKhcAdmlrcJ^viizinl' rennn. 





119 


BEDOUIN 




■■'•••il. I ^ [ie and rinil ] ToianLedarL, 



(TiEk'n), r < fSeonEcul lo 



BEDOUIN 


BEFOBE 


120 


llcd'fiii In, tt. ^PcrLiInln? to IVc l?0(ti?ulni. 


B?d’rl;ht, t n. [ftcd and or tM ] Tho rlto 
liiA'rtte, i or ttio priTtlxge c/t tlio Tnarrlago 
bed. i/iai, 

B^d'rdbni, *1, [I>»? and room ] 

1 A room or apartment Intended or need for a 
bed, alodglns room 

3. Room In a bed. [0br] I 

Then tr your lido BO bed-roeai me drnr £Aal. 
Bo.dTbp*, t* 1 Tbe and dmp ) To iprtnUa, or 
corer aa with dropM *' Bealoi baJ/o/>pcii wltb 


-■N. 


Jtecr has dlderent ramei, 01 smettbeer. «;«. por- 
iront'ffon/, WvrrrOrrr,*c lareoriling to Its sCTtiti,'i]i, 


Ill ll’■■lla» 


/■■■ “V 


cCi U; OMi U, uddcri JaahiailXeheea 
he fle*b of an ox, boll, or rov. orof borlno 


N.,’ 


f^The term It gl>X bottle, 

laricit apccuti at tbeie ofthe Sennbicui lhinIT>. 



BEFOnE 


121 


BEHAVIOR 



(<m 77 K p p BEnA\n>, p / 


i [imp. BECOTi BEOAt, p ». BtCOT I 
r,f,pr.jErtrn BEOETTr .0 j [M »nd n 


A rraOnsia Ibal b rmj ilanbt )a kb Ultinr AMb 

2 iknlBfli]*rrprtMpUt|Tecb«r»cWr ( 0 {A.| 

rtU labrln* 

■flip tif trbl. Pi wbkti aaoetbinf beixaiar t d# pMiOi tm 

Brrftivtrcrff-ntltKt — &aA«r>or, dunn; tlA 
aMfidibij of affniu raijoct. 


I, tb u (b, «,<b,ul(, ft Mj ft ulB e<t, f u s, I M r*. Q •• Is »BSfr, llgk, tb w b tUnc. 


l.rxide.p^ita; e,*,»i ellcnl, ; 




BnLGAKD 123 nKLIy-UlNGER 



puts up 




; I . '■ . ‘ / 1 ' 

!‘- ■ : ■ I ;„ 

! . I 



tLe rrf 1«ITW 



BELL-ROPE 

B«U'-»S()c, ti . • ■ ' 

anii<*«P<ai ■ • 

] • 


124 

- 1 •• 

BEXD 

• mcr-liouis on An cnlDcocc in ■ puk or 

" /?■«/«'». 10 ffS 

■7) A utogo or tind of pulnli on 

I. • ‘ ‘ 



r 



b«iiy n horis m 







BESPEAKER 



128 



JIF'TP 




HETnAY 


12D 


uewahe 


2 Topottrorplnsioa, toclotha, todcck ISc« | 
AlTRAf 1 ^ 

9 In k hiithar or greater degree, more 

>, aa,ta| 2 Hence, morally dlatorted, not nprigbt. (Obt] 
gU any iDgle other than one ofu* orpo* 

n- • ■ 


adjacent p\a c», aa /l3\. 

. li 4ll^ 



• • f I ■ 1 

» » ■ ' 





i ■ a 




Jte trSy'mcitt, n 


burn of tbo Mock Mreh a 


Be^trflai'ment, n Tho act of | 


p k p p Bt^AJLtPiP yr S 
tie onaworf 1 

cji aomw ftr, it by , tc 


■ IID or nard on«a tclf, h«nc» to ba 
ikerar* totakahncd — fijl.oir«4by 
lilDCUiallflobaaTDMci] ' 

a tpaOal r»y»rt [/"are J 


J(trI,md«,PQih, r,4, •,tUoot, f ai 


c,th,aafe,fta*J # M b S *• *. I “ ft. 1 


la In llQfcr, link, tk na U 




iJtGAMIST 


CIBLIOTIIECAUV • 131 







BINOCLE 


BIED'S-NEST 




tl par’dt*, or Ulb'Kr Ills, u. iul • 

g. p of MporKrsi £u, tirise, »nd parlfrs, to 4iTlds.| 
1 In two psrti , hnrlo^ two correipondent pftrti, 



I oruiuiuiiu, uuu. , 

ll-. .’,1 rr.pKni] iroit A BOouf of pU; 


•Aofcnlb-I beryoiin* 

s loi of the t a (CooXfry ? T>i« in»t of m «m»ll iwsllow, 
Wm; pTquo, firm, ddn*, lAr, dg, ifglf, f Ail, lotit. 


*1 (• fa 



ninn-s-T.\nT:s 


niSTIPULED 


til Hot* n. Ill I r.m« 1*1. « 1(4 r lit • ll*l lt« l«lr* Ml MiVlit k»» t ^ 1 fllf**** V 

iik 4 rmit*, cv»r J A 1 «lib litn t*nli or lKr> tftrbl tCit} IliTinf tvo tutio bofi r«.v.orl ' ■ ■ 


(Crvy) tVrUla!)iv to Rlxa^ cr 11 • 


alnt to blmwti 
otBlnrrAl cerDportiJefbll, 
liefulplisrttof blarnuUi 
A eiii\« exld« of bIrogUi 
)inetIa»ieoBtaIiin|iim«l) 


I..:-:-' ^ 


*aiV, ri}d»,p^»h, », 4, ? M * ih m ifi) k, ft ** '« ft«*> t •» » . t »• gx, o »• in Uoe«r, llak, u fa 



DISTORT 


1 (Vie vtio \iltee . (hat aihkh Ut« a 1 1 
>. balu “Uieat barten are ne (it- { 
" A haU Wee ” UuUob, j 

beaUOT<rfr»)d« Si\n;Mor j 

iFttm Lat l>u. twlee, asd Eas I 
(Aet } DooMy tereate, as wbrn a / 
•.••^Mi-teaflala. Cmy 1 


The a^«d^l3 but sad ca/ta uj » i 

rtt.e ( Jimp. &}i p biTTtD.p pr »r» i< «rr ( 
TISQ ] To pat a bndla npon , (o pat iha hit la (be I 
tnoath e( I 

Itit, (mp. fc p. p. of Itti. BtUed or trohndtl hy I 


'■ • • U jWsWj’ ()l^ 

,, *;■ I* ' ' * • A plant, a apecies of^Ct- 1 , , 

1 ' ' ■ a ' 

^l^A.^rgD.leorrtea.aineklnd,a,^ ‘ ' • .ni.<}.-~u 


“f UiajUlchion""*^ i 

‘'-•"s'mi nntiBarattfi aaothiptiirM. ( 


lor a mouthful I I 

I Th* holt ml l«h iV* short end of a lorerhas 1 

, • . ' ' • • Ifrtoaj 1 


■: 

^ I 




f|lt,a«h(t, thl»«,m»Ui (Ims; pfitie, linn, tidui, ! 






BISTOUT 


lEG 


BWALVE 


(From lltl'T.] 



2 A »t«le of citremo InipUty or cnmliy to OoJ. 
3. Itao^croui error. Or ichlom, tending 'to drew 


iM nce^luioififtiia cuiui lu uetiiimntg su<u4, .teoA i 

nit.r t [imp i.p p BiTTEQ, p pr fc tb n. sit- I 
TmQ '] TO put B brUUupon; toputuio bit In the i 
mouth of I 

nit, fmp fc P, p. or hi/i* B.leoit 0» 


BU, a lif, 
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'£.!E3»l«r _Uon<3ayi in caUc4 teea • 


STT> — BuYUi>,,6reTuM, rArinysf, 


tilJlck'finlih. >1 [Wotfl in.l jiri^A ) A «iniih who ] 


ffSnnihtttt MVfD ur ^ 




" ( rw 1 . nvrin^ • hla4o or bl-vlofl Itnor' 

M o«cd of Uxfr In (ho mow of a leaf, a opIrOi or i 
tli« cattlnf part of an Inalnuorot, at, a two ittded I 
knife. 

3 (Jinn ) Compoinl of loaf and aarrow pUUi, | 



y im r *>'* • Ik * Ifu*) rotltt 

8 TW «^HMl^rl>>♦ 

*u l» r-r ni t *'><' kr <»nl ifi« i>»ni «i< nt 

Itl"# llf*"» fcifvtSM W» I , 

n. >.» « - 





BLATE 
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BLENCH 


llatanl beast” 5;>niler. “nafih tB<l llalanll 
toao." It n Dana. 

vhiehhsaali somainllitsrTmintfi f 


>e,or«)>oe» eeen;'a-^ 
fileblUhmret for 


n «ith blood, bf 


Tet B« the bslm shstl Ibti r^ft 

4 To par or loio Rinnrr , lo baso tRonrr drawn 
or extorted, w, to Hctri frrilf froa la object. 
( CW/07 ] 

Tht Mri hUtit I phrase aseil (0 denote txiretna pain 
irvtD I) DpatO/ vr pur 


tlLAtlOli j ‘ 

1. To ahine wtih Santo a>, tbo Sre U<t.-rt 

•'•‘'d fbrth or eliow n bright and eeptnd 
ed llaht ‘'And far and wide the (ry auintmt 1 
bfter^ . jranJrioor/i 


($00 Rc^T I (A-hrit ) A 


' J>^ait>lisfttt>^ p pr A 




ni.rNcn 
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• |iiM H » ftws. ••tifii no 


9i Uortllf 


I . ' ■ ■ ■ ^ I 

3 To policti ij tnltloro lo ipfll of romr' BtJJ -H«n4>> • 
9 TotlnJ fru.l l•;•..l:‘l. . 

nUfia r 1 . ToWtniioJ i ■• 


■ •■• of IJi* (•otf^ewf brt.efo of I,, onitriToivI 
• wt, loUdOiod eoBfooBl, ^ilinajfnt 

Bet SLEioe 


• fthoflxr 

I I rnf U>M nr M'ooof itMt u »m{kt to 

1 Uolohapp) 

oil ••iMo •hall koUM. V 


Mla(h<* I RMiiil’oftr ft bco ittrrVi ^ o 3 

(Miiiillll UllMd'ooSal, n, Coal tbol tanii WiLbast flirnp. 

I ~ , SmmoH U, 


lin Bd*.W| Ur. ■ V vJilfiepof I9t aoLi lo tiu . , . ^ .h«.W~aa4.»f ntMH Mf mO. 

^ oojlog o'w nopo how^h ^ ^ • •• a o * •• 


niiB'iiria iLot ^ 

tfttiafw, WonrfI y/^ 

Kt.U'ftJta, Or /“to- 
eUrf,. JiOr 1 / /_rt 

••i.ftvmtfhlfoa, Maf****^. 


1 ronnk«h>ppy,UitliP«om« or JoTOU», la con [ 
ferproiporlty or liapplncia npon | * ” 


th« LotO, 0 mj loul, BoO all that !• v i 






BLINK 
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BLOOD 






)■ 



B,q,r,lonr, », I*»«. fftl.w**!; din*, tdr, dir,^?U, frf&d, tifot; 
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S in oblittniiOB of wmrthlTifvriHjB 6f pHnVI 
«4 l)rv<l<n I 

3 A »ii6l In r»pBM(Joa; » » dl«p»ce, a 




BLUE-FISII 


r llar1n;bln«tMi I 

suite. r.J limn >t p p stortP, »r « a, • 

»toTR<o 1 tCf O itoxtm \D tliiA, v» «t nJ . 6to*i 

rei1ne*». end Kn;. a rrrf teirlnf, Fr , le laren?. 

ren^e inie ] To drp and iinake, af. to ttot* b«t- j 




ic cnlLf la #hlcb | 


niM'Wn ly, n,le 'ITJih WoWop 
^lonje Alilowi' K (Fe i/mw, 
b/ilut, Fr Uviiff uapir 

tlothtna, L L\t Utinliu l>(uib/a<, 
ft/inne.akladofdTMi^ — ofOHcnlal 


oi pot to <*■* brf b<| aie ffnt i 
j.^i. m 4 tJ Or cmlil »r 



•lojple elotlt ] „ . „ 

nrnto’ii. «Qcn a«p<.tUI\ bp «oik 
hfiBen inFriaec htn**' in thop? , 
tbovorklnmrn in »aRreA«aetai>a 
BlOwibiaxn to « 'Vr pJon*!, 

U n Ocr »/Mii y U l}«r 

SflA. W.Ja U.t»f. «OK. r I (fl.e ) (u ) 

AbliiMom a Bovot ibiAmut, 
or b«-l e( Gomtrt ' bimr uf tullnt 

Jll9«Tibl3XM Ca«r (•IfurN, AMmch. (0 
4?rr thmeiii^ 0 U Oir i/iute^n. e/ 

WWiVTO] »>.«».•• —ro 

I ThoaetotttnUa* wore *eii»rRl!T, the «(r»<i®»t»n«o< fta «• 
a violent appli^atinn of the luuiJ, Ait, ot an tneim * Ji f 

neoCi la an object the tamlp Vfr*^4 

Vk>ttHr»«ti tier »M sa>» fcf Jew fia, «— .v-.. 

ttu boi Ihli blew ai|bt bi the btall m 4 (bt n j-*a hrrr 
3 Tbo bifiletlOB ol etil a eaJdca or lerere <i 
tarn (y i a iwn net imm mr < 

AaoMpoerviie nieOetvubf IbtliHctW' ttvi ' 2 One of tji* i 

3 An eM depoelted Sy i dp la flcjli, np lire ett pan of a «h^e • he*' 
oraepoellf/wu p>nmie>' • ^ * 


. £• CCfr.wr.nJ .v ihert 

atlck, vlib one end loedeJi or ihicker *nJ hcaHer 
lb to theelhep, B-ed a»*n cffenplre o-eajioa. 
nine, a (At* bPrtJl, I'rt-r. tlru, blue, ii»n. Bl'm, 
fM, jeel Able, b ffiirtuie t> H 


. e vi ion eoJor eaUotl Hue, “Th* thit 

PiU” iMfon. 

a loeyMta, t»tlaBe>ioI> • ae.tofeelfiliie, 
ere or e'er rtncc la norote; Floenf > « 
‘■toe U> Mlitloo . . . «»*• i'nohytfflan 
y/w/ihm. 

fusp. k P P •t.ttP.ii.ni-.Sfi.ate - 

0 meke Nue, to tl»" • W 


BlAveTeKSte. • I 
level, opening lo (he • 
' tl>«ibe«»«tev««h 


'•r at Mee-eni a .-irngten 




eeoln enwbec. 
nlSOT.r > lA ^ 
»Uan. D Hatfj-r, 


U n Occ blatjcit, blotn 


BlSte, f I hnp BtEa.p p a 
a auHTne 1 (A.S WSroe i./ 
B Ovr pMi'in, itoAOn, flare, X 


} To breathe hjrJ or quick i 
Item M tloCPCTc Tagt «ll»edoor toeer ■ 

3 Tft voonO OTi bciep blaim 

trowpcl , lo eODOit 

There let (be peatlnf orfae 
. 4 T« boast to bne f f 
wo*e btMod my back, but dare at • 

fa S'oO-ouj.to laTk rteleritJeorabo 
*b«*ipete I ea aveift w \be et»w 

Tr Jioo ep.tti nee in the air.toBe p ■ 
w^^eaJkoKrnoffoBpewflcr. ‘He* 

niSerCbi3),t., / L Xo throw or 
ySmron with lieinontli.crbvot. 
ttoM the Rre 
3 To drier b.. . 



ni.l .’:-oiiA<s 

If 1 •> .«M, „ . ... 

I “ Ml.. 11...., lr, 7 r, txj 

"i;?'"''* W,%Vv, .'n: 

!:i!::5iV.T?-.-’ .'.t;; 

? 7 :." ^S.". 7 .".’...'..“" i-< . 


H 5 

iS2'. ’'■*”• •■ml~ ,/> , 


S!.UST£m.'-n 

•■i > fo dim 1 |r. 


UV irtn.l. 




^•W ^ro*4 • * * Mdft I 

»rvj • 


* tflBM. Ul.i, V> 


WBM* I 
1 1 1•^ 4(»1 Sir 
« "h 

( \n t(u.( 

blull **'' 


'■• ijfti h„n„ uV", ^ ■•«>> 


Mr«*" Liu , ,,., , 


': j J'*)* CO, Wu.h«, BC brt,M 



BLrSTEHINGLY 
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non 

■ I' • ■ 

-' a ■ 


■ f [ Ituol'a bir, <1 S«r!inliti’ ffr boat«, or omaU rircr 

rl ernfli **Tiio bon/ntfo woioraof iho Alligboof^^ 


■ 




1 ■ ■ . • • 1. , 




■ 







n A r>nl(iil<r foH of cloth llkotialrc 
~ Bo cbIIcJ from the town of i/ociin^i 


nsck'lanti, n PrM* RaoKLA^D 
lISfIc p t tjmn t - - ~ 




t)6G-TR0TTER. 


J53g'-lr8t'«er, n- 
ID a country, 




fF* TLo niimo I’ uppll 
(ca.or lo tiHck tealnsoc 
RS'AitM V’pai. 6cot)rAS 


148 


BOLSTER 


I J»oij'*r jr,« Ap^»aa«H>arMMfc»rboinDf, 







nONAPAUTEAN 


160 


BONNY-CLABBER 


II 

E 


E 


>■ ■_ 

t 



rl«g hr tSo »ern by fcnijin 


woalJ ^ear c;i» 


fiTii! epmp'ictbpj of 


i; rclllc Hint U UirntJ, 
■ iinicUijJC* caluJiini' 
BarllelU 


r. Ipog. S. (t, I, ihort, care,fXr,lA>(,f(|U,irbtt, tIiiW,TtU,«nn, plane, Ann, «t«ne, iOr, <lQ,ir9l/, ytfbil, lob«. 



IlONTrN 


roo‘?E 





BOOSE 


152 


BOBEP. 







iVff] 
•nttf l)io noic 


la ihi" 
ta t'be fronml,— 




BOTCIIEn 


104 


IJOUNCE 







HODKCR 


iOTCIIEIt 


15 i 


Bauiytr-W.fl. Bnayliny; e 




n6rt.',r a 

p P 

PoTiiEii • Of jitrpi.'? 

BBtli'cr » 

of p. rpl.jii 

of bi '• 


("4' ta-l nirf ] ' 

•ui’Vi" ^'ra . ti« .j jj, n 

iiSlKlr'i'.. 6; 

"“’J.'’"" <oif Svi rOTT,>w l" 

Boifrni), a trrniwf. m 

ptinu ofVh- ^ 

B«4'ry o 
Itat'rr^ 

i’'! tSo f 

BOU*,! 


Illllf M,' 


^Prjiii 







iniACKISIlKESg 


luS 


liUAS* 



i JI« »taji not Ajr(r9^«,incl tt rot (Hr 1100c IP Scoir 

Cane-trai^ ■ It'lckct of cirics [C .?J 
llritbOiTi (T/ (icr {'roZc. Inatromcnt for I>rcak' 
Inj But, II. Ocr- Irerir, l.l , from Ilic root ot Innt, 
UiT IrrP/ten ) 

1 Ad iDolrDtnnit or maclilne to brc*k lloi or 



It < I 




i^T^ANCAnn 


IIJIASSY 


lo& 


|r« rl' 't f«r »'••;• rr* • • i>irHr 1 fr-n |1 ► 

f r > j- >• t l^f 

• Iff trnnmri hrt lil'm I A; 
tr» i'**J iM~rnrr 

Ilrirft€h,<i pr t ryturXf, r>-^OPr 1*»l 

& !«. I ar t It a l^a ,*"» lr«al' 

tHw Armrr lr»»l *nn h l-oer' , Ir Jk (l»'l 
i fa*#", %\ Ifvl \ irmj 

) (f-€) k •» f r i tM f t fi' ff r'* 

k K'ortt ^ f'^va k »1 HI, ft fi tn tn'thfr 
firVoar>i 

8 kf r fcmi I f -v rr-k ft ♦tfrT * I fr^ !>*• 

ttt» 1 i>f k i> laj k< k IT nirim 

IHTk iBFfrr cn», Cf f tWTT' tf ffMk II. klMH ' • 
IS# T ••'■•flM. T»»* k-*H tp. IT /-n.^ 


I \ t ntfllkf J I##T of WMt of k k fc 
ol wool jiffifj toriil wlirfhof taf"* #“'■ 
fro l•^alin^t 



3 A •vvrl •« fkllrl from ll* | 
*M. (fvwl 

IVal •^k«laf» Ikalrliarpvo 





••■mllPlI'fNkaof k Wr Cf TlUTrci j (fiifl 

I" ■■■ ■ o ■ ■ 



BRAST 


ICO 


BREADEN* 



S Uallnnt tofi}', oti’dleit, bi^uiiful. frtod, 


1>I< ailtinl 
2 Splandor. mi 


J ahiBitof Vrvakinf,er»U*»6f Ufs» broken! 
fmeWr* 

a. the *ip or opefiln* m*3e b} bMoklnff, Hu- 


s.».*.8,n,y. 





linranixO 1C3 Iseick 













nnocAnn 107 * nnoxzv 

•) »-, » • - ■ I . 






*, ’ll it»r uo»»»n thunJir J (JJf Arfh\ 

* * * 1 1 lice t unilir llio Ilsur <* a ll <iili r 

, *. » V -«'» \«»iii *r brea ' ‘ l« / 

btvfuittui' 'MclKOKtl I'l aiiir • I ’ ■ 

«l>0 lran»a«l» bu«lnc*r lur anotler aa ' ■ 

•a ) An affc"l • * -* 









Kvit-f J>ivJrm I 1 A blov with ttiv hand, i> lor On th« car or 
a faro.aculT 

Aad on h[i chrrlc ■ nil ft Sntf 

3 Violent force or rcelitaRce,aa of nlnje aait 





■ ' e r' SP h t Q u la lJD3*r, Ilgk, tfa M la tirlae. 

‘ ) 



DUFF-JERKIN 
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DULK 

llnlM'Inc n T. Thtict of eonitrqrlla?, meeln® 
orfiuMishini; 

ItCBCcJt of ODf 9ti}n niei no faitir IJall 

2. Tho nrl of conilrucHiiSedl/icei, or IBs praa- 
Wo»>l tW\iir«hK«<?»«. 

Tf* cxttuUon M ir'FTk* cf uTMt^ctan n^«Mtfv(Ir In* 
-'<•<** twMimp, bel twileliQO 1« fri^iicuUy «inpk>/*0 abca 


ItDllt (iiTli), n. 1 rorm, »li«po; gon«ralfienr«o{9 
riruclare; bulU (WiJ 


'v- ‘U- 

ffiiiitfau-iSiislr 




tJ« Mti'ond Vn'«lei« of i ^ufloon , low i 
pranki . tuIk*' >r>r^i *’*4 po<tur< » 




) 

I litlawh.jU.it>* 
‘m.lir n , 


n!B 




aVc))7ire noul.i rr»gM 
A» aiQttrr tt^urt. liiil « rinnl 
Tck« roft ahrottdl 
I or iQ Ihk to rrinkc ; 

ItaR'beSr, IT Cagitrif I 
bti‘/hfnr iFlorirhN ” 
nns'fMilr, r t To iiinn 
^^banjcmin, 





bVlTOW 


9 nr ftt~l lf» - ,, 

k>i]T, (hdirf • , > ■■ t • • I 

, , , 

3 T^* *hpl» »»rp> rf • ■ • • 

.t?tl ‘ “l "Vt 

vu ^4 Im T IM 0 la hii/l Ja<i> 1 Wlnf Hn Xi' 

llifost • tn>V;*>U<>*4<U4ruX,naort<v** | f^dV'^o/'ftai^^^S# ^ 

6 TiolMr IfW'l I 7 

f 1 .j 1*-?, *!’-y,'"^** •* t'''\ ^IttwMttt'nsHa * * 

■,• 11 , •••>■, ■ ■• Mrrr, 

v« ■ •••>a< • A*rtn« • aai 4 ^ 


Vraam ^11, an* lnr,ni) tov • tviaaiW, n 

lartn* • fcavtJ, aai 4 4 r) t ll1'lv«^ a' « ••• i • • •■ . 

DOBd )i*ad aaV u,Mt ahao^, (am<3 and Mi I • ,■ 


[fr ImiM, 4la otUm/f ball 


bla (ha- rajaa' If of mMla *nt«ln Ua tlip amouni 
rr or i^aonsdu^a baablrnibiv ara Jlablr 
3tA»a’.>i/a4 vl>. a ('»•/> A partJJVan }» a 
•hi; Da]« 'aidi t«a^S, b.t , V) (mi arparala 
^apaftrifiiti ivttn 





I fd <««h;«,«ft a* Jr; A^aa^ faaWffaJa^aaa.iHi^.Qaafa (>as*r, Kabr (A aa/n Ihtnf, 

f 

i 

\ 







BL'Ot 


BUnGLAIl 


m 



3 To Bi tonj-a to, tnmarkby^tioji, ■•,(obuoy 
HI •ncbor, lobn/>|f of Imfjrff • channel 
llnt^r, or naaf.r.i. To Boat, to riao by apKlfle 
Ihalni notl vfll Ia«>f ap at laiL /Vpir 

ja, .. r *' a*- a 










i{t;R*voosr: 


BtfSirJfAN’ 


I nx. ■ nit A fnnf •riM-ii; or inmr tntrinn/trn 
i>lc rolounrr •• I rri-l, and «ir* (< *hrai of torlr; 

rr , « Brr Pr* 

rr, r < To pronnonro orllh t txirr, to Ulk or 
hliprr hoinrf/, lo marrasr. feco Uiv. 


A or » pJaro tbonsi^g }g 

•J“Th(nnttheorljlrnl Kni« eflM^ntd 4 ,(ntfc« 


r'roa-plpo. • [Fr, fcourror, oqtilT »o I 
irr drertcw U Lilt Aonr-iiu l»rmri«M,] ( S»fy ) 
n tii«tnin>cnt or rcracl aaovl lo krop rorro-lingl 


,,4. A '.MSTffi ""I' ■<>« 


iritfiir, M J L. Lot Onrrnnur, trom Owraoi I 

r fcoorjlrr lic«Iitii"S) / , m m 


1 Apur*e, OTr^ldo; opod. oliaU 


I ki ipx, d at la llgrtr, |igk, th a« ia 










nvrcunnusv.‘i<i 


ncrrmrcf 









«ii1,ii;de,rv*h, r, f, «, iltcDt] ( u i, (it u ih; c,«h, w k| fr u U 


I «•- . iliilaj to or 

Si X u gt; Q M in Ugrer, IMtki tb o* tn tblo** 



BUXEOUS 
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BYZANTINE 



1. Vl»}^Dg; cr compUufj ittij to Ab«f > ) 


fo 'wM « bw*t> >a Vbl ^ b«i 






0 


181 


CABLET 


a 


•hk ... 

|>o«ltlon( Bf tl)« crrani, e 

*CCTJT» b»foTl 


E lliB r 


ThUlf puMi Mme^iirt irttj dip la fcla fiUier't Mbvt. 









CAPCT 


383 


CALABASH 



■ . t)i6 arlilomtf ta th* lanurn | Tba b«> 

■ ■ of > faisout loBg 4urli)f Uie fraach r«To 

Jtroniif, 

t • [Ir rmrit, ■ linkrr 1 A tinker, siDslIir 

I trarcU to ttod work ■ liencOi t Timni or 

■ JlalUicell 
«eorrip>Iri JnckIeff.op fatniij for all theetOa* 

■ Dl van there Oaod tU ktiovfl H Sc^lt- 

t ■ [Ir , Gael , A W atm heap ] 

rap of tionra of a roondr t or conical fora, 
by tho early Inhahlianti of Ibe Brtliib 
• I • parently aa narpulchralRionomrot 

■ ■ let oe plica (he fray etOBC of hep Mice OrnfAtH 





Caluoil and LCnber 



orlaoncr lOh 1 ' Aforlet doth 
(Viir/indalavo ’ /foIf« irf. 
apIcaCla rcraen , ono 1 b whoio 
■I and wleLedDcii moot 



1 (earare del 
arara^ohcnl 



(ti ka 

bag wlOi one 
tromlty of * < 

far'o<-ffi. n 




** *'*5 «'*•*>" k. ft "J. f ft^J * 


mcana of coaaln; 
elude. coatlnKlan 



from, an era of 
A/aiotoPo/a, 
p taiabtaa, Cata- 


rvM.: 


I ** K*< q u la llQccr, Itgk; ■ 


iQ 












. 3 (1/:f)AalBOninratwlth 
four iron point! m rilvpoo^ 
Itlal Ibrto of Ihrni brlno na 


CAMAIEU 

I CKlrtf'-inotit, n {tlo! ) V plnnt, Mip^Jriiffon, 


Cllm'r (kliB'tl. n Tronioll, ptocfrul, Mlm 




lQrI,rgA*, p\iih, t, t, o, eUcst, f 



CAMAIL 


18 S 


C.UXPANED 




CAifrAKr.s 18(1 CAHcm 

fWm pSnM*. » »Ml] (/T r >[ f«m phBr'l* a ffr M*inh>rl«tr<> 1 t. t.. - 

I 1 . . . _ , 



CAm p* nfti'o « [Kr^rn I Lat 
anil ifr y»f»t (IlanoiiraP ] Th< ar 
1>rtla nr a Ircatiefl on (ho art 
fttm p»M'» /A « jPnMn 1. 
lail roini/miati a I Ulo ball. . 

dlmlnolU* of etimpft$ta. hdl J ^ 
{fln<) Marra fonua of pUnU 
baarln* boll •hil'o.l llowor*, r 
ofton of ewal. Ucauly, — alaq j K-- . 
oallol UMiWfvT. { 

Cam pln’cl lata (4>) n [N 

l>t,<fla'/via»/o««a hooaiintvf J / 


■™''.7VS' 1 . . . L' 







CARTEL 


CANEBRAKE 


^ n< makei his rtoopi but vm&B; br«atb,l«for^l | 


' • , ' ' ; KV. i 

i' • : 

A runt of 

• ■' ' ’vVv-''v: ■'■ 

. ■ '.. 

i. 


1 ICCBLrtt>i1hie « 

fro{/lrrt, i • 

lon^ofcn ■ 

2 {»" • 
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CAKONESS 


S (Be/J Ap'ninofrrrJief 
rannl, s. Unile *Mt«, AIM vilh whiu matirr, 

notbcr7,~salil ofTtn(*f«r«bcQ i^nUlnln* 


»wig«, Be ^ ^ 

3 A fiaall bex er eaie tar beMing t<i>, e«in.e, lie 
Cln'lt t«r«(liOfi (JBOAklnu^f __ 
eaue ibev In which ■ humhcr oT cn&'i _£^p-n 
Iron taetla In Isferi are laeloted >h a I 

« Sn kfr ^ ‘ \ ' 

‘1 • ' ' 






CSu'on *1 fAS mnan, rule, prebendary Fr.Pr, 
bp,fc Is ennnn It eaneue team Lat euiuin, a 
mraiurlnsllne rule, model, lilt, rell, Ur lerwrj 
1 A law or rule ' 




6 A eotilosuo or^aintincknowlcdgcd aud ciDon 



»,«,*, llleat, ^ 


i; ti ih; ♦,«h,a» k| ft aa J, e u iB B«tf | m K, | ii b«: v ai la Unf er, llgkj tfc a* la tfiloa, 


.a.n-fc 




CANTON* 


103 


CAP-CASEiS^ 


^fO Ff w', lUJCtp ctiHle, tXgr, toracr. 6«i 

Catt, . , I 


I CS'ii* l>lc, It [Fr t~ Ft enjinUe, troi »uppo«cd r* 
j piibltli capacious, capable, from Lat cu. 

take, coDlaio ] ^pfu 

1 roseeaelns abllltp, qualification or •oadn 






of the Clicflopenke 
Bay and adjoining 



■ j I u* uli a IP, fi Tb« ooality of kclng capable, I in Ha* a maa JIca 

1 To rift, to^atraln to examine UtoroaebTy.^lo capacliy, npabICBeaa. ^ Op'rCaae, ti. A amaU traTcIlag care or band box, 

farI,m<le,PV<>>. e,f,*, silent, f aa i; ;h aa ah; «, ah, otic, |; otj C •* »» B^l. t «• »? J “ C». O " HoS**'. “O**, (fa o< la tUat. 





101 


CAt'>^OMOn 


La iiSu' t ■ 

caiimi' 




ca: 









CAPTIVATE 


CARBONIC 




CARKONirEROUS 


J97 


CARE 


4 i ■ • 

bon or co4i * 





• ” /tow/ 
It 

iiuitflivs ] 


I : « • ( • ‘ , 

■ .(,.,11 ' 

S XIiTint a millgnint boll eillcj o-trbunclo, 
hoflco, hATlof rod erlaSomod tput* ' \<arOun 
Car bfln'cii lar, n fictonglar to a carbuncle, re- 
ac/nbliDt a earbunelo, red tndatnod . « , 

Car bag «i ll'tloii fi [Lot cnr&iincnM/to irom , 



Dm U>r eve nut be to Sad J/7m 

a^AUeoUon or^bcej, Motion, regard, heedful 
Tb^eha)tntbTeedbrTri(be,ud>[lbrae< Cua le 13. 



{arl,ri]de,iig(h, 


, I, «, elUnl, g M • 


gh ae ah. 


r, <h, aok, {(mJ ftaaia &<t, | 


00 SI, D 


la ligsrr, llgk, ah aa ia tbtae. 



CARE 


198 


CARI^AL 



CAUNALISM 


CAUrOLlTE 



tUx}, P7«b , f, I , «, I 


















CAST 


203 


CASTOREUM 



Stqff linld to or Y179 vheo JI i1t«n lU e 

4 ( %nut ] To fill ofF or lacUoo, to at to brim 
tho tldo of K thip to (ho vind Totten 

CAtt.n 1 The act of catting, s throw. 

3 Tho tiling thrown A cAtf of , . , dntt ” 


S Thoact of caillBg U amoM ‘Oill^enttef 
braaen caiiBon " SAnX I 

0 Thaformortbapo Into which anything it eait I 


3 A ttand (0 conloln 
phlale or crnrlt,— 


oanugc M,ta htvo tlio erttf o/acart, ttiit It an I 

oppoflon ty of riding jr 8Mt 

10 Tht atilgooicot of parta In a play to tha 



I K7*ThIt liiBfmincnt It used 


iccoiupinlmcnt to llicir Oti'ce* ana golttra. 


cit t'a wS^, n i That which I* thrown away, t 


I,r\]Ac,vtial>i r, f . aUrat , g a 


a, gh at ah, «,cti,at It, £ aaj 





aa laSot, (aas, yatca.QaaU UQS«r, ItQk, th aa la 






CATANADR03I0US 


205 





CATEGORY 






SOS 


ctrorlir tat Utofaet nRUtWpi Uie 




■WC] [Tf taier.Vr.eaiar.li th.i.mart 
ii tapra J Xa tUM« hoUow. “Tbo OioUtiti 
acirfJbo biflk.” AMw#fr. 

■ 1 'To b> a can, “Suclt *t ws 



209 CELtAI! 

l>»c, f r l<n// pr rr^rilnl Fp. flfrUvt. 

, . * *" 1 I „* "* .' tr tu rrl*ni,t ] l^pl ll^y of motion. 



i1r«UVo««l»(n.«>.t « <A<4 ) tVnalnlnf in 
'• ■•!••• cf trxo »li>rb Inrtal** iho irrv r.( 

nitl t)>* n*h»f**r <r** <f *>>* 

^7 dilno {••'drill il7>i, m jiA 


(I 

!••• lwr» P {»i, 
r- 7 ll.»rr a r~ » •• 

«»« •« !»>' m* • 

C 7 *r K 1h» » •• r« rtj f»»1« 







n NMOroaV T«7«« «t tni lna*unt, 
rosUead, vlll out lnirniilt>lnn 

AQ IM** vltk pnU* bt« vortr tub i L 3f hm 

>\ Jll out loir rmlaulon or cnJ 
> «. b-MTuottta 

V7’fl tr (^•J’noJl , |i W) n tKr cn-il/', I’r ftfllnl 
La) tAcitnt IrulU CtfCM, llluil ] A tUtC of lllll I 


CfaM'lobb Irtrofi 

< 7«kiia W' 


well knowo 


W>tl»ir»t • • - " 

C«l 0 bri'llon, m [Lul crfctmfio >r A. Pr Celt. 


3 Ah; bmall, oloiod obtllf, or I ullow plutt 

9 (ArtA ) (o } Do Inrluirl »nti>o cf oluunUr 
vulilii tho vnlla of bn onrIcM irinj I* «( ) A l<u 
luwbp'ioo Ittuccn thorlbiotb vuuVd {wof 

4 (Ormnli* ^mrlurrt | A >' << utt I I 


lOtl, rf)de, poah, «, f, «, j 


fh a« bit, & ooj B *• <n e«tr f 


- ■ 

CELLARAGE 

"* f 

210 



CENTAURl 





.'■Ill 








CELLAnAGE 

‘ " r 

210 

CENTAURl 

1 1 

buod ptnrhMon 2^ H iirovniit^ | 

. ■ ‘ 




■ ■ ■ . 



crNTrswniAN 


211 


CENTli’nY 




n. (l.t'kUrraf'vaK fm* l^t. n 
fvm, I ftnl i 

1 lm»nr<i>( la ti» •anl'irit'T •< 


i nlS ]la ft rrrin) jh nJaa 0 lot 


(antraii, uil /oUn, iraft lliilnir • tianlrrd 
»-»»»* ttiUff 

I C^n'*l Kr*<t* « (rr /aaff-TtW/ fmm t^l (va 

• haatfa^t i»gmm ^alaalaj lata a ban4/T<l i 

f7m‘ll 0 fFf ttnttfronmkf.trvn IjiU 

f. rr*/ 0 m anj tt ffrvmmf, l^u 

I Dial 9n‘n-Uh|xn tr«cnn>n>a,r^ial(n ismsf* 

I railn IrafanJ iffCI af a frUn araDJaitali )<<« 




<•■<•»«■ 


J/aM) ipm(t<>lnr«nl«dr< 


CEPA 312 CEEOON 




»». !n iHempefTM Teryittlf fhme* 
il tllOuIdkDuvIHfni Id thef/fJKJi/, 
mn or rtaie, ocremoalal onianicsl, 
Ji.»] 

PinvWOir Imuri* . 

them dcekrO Vjia f^rvnoBiirx. Sw 

in onrfp »lio ior*PliilmJi tti» 
vcU iy t^e eon’i’nny, or tiirojiatii cpaa 


obUiiifl by 
«Ii»njTla(t U In hotilcohol, 
hiimirly (uppotcd tA b< n 
noutral fat in Ilia Iiapnro 








CETYLE 


214 






CIIATM 


CHAMELEON 



ciurPY 


218 


c;iAniTABLn 

10 Ttie {wMlUan of o wotpoo Stud fit 

ti, to trlng ■ weapon (o the dtrgr. 
ll. (fur.) A ion of planer or elstoitnl trii/r. 
, la.lHrr.) Abearlnpof rtnWimcnafleW. Ilnrtf 
•• IJ A wdirbi of leaj of nnrrtMla otMidtr. 

• UpfOaciJ to ti<r 39 pllfa.each pit eODIalolnr* atone 
* * IJ pouaia. iWrtam 

^ rSa^a «*J «K»'Aar?«(f^//pfV*-«.v). 


^ 1.' Vo nark with a prcnllar atamp or ll/tiro, | 
aamic»OMa>aa,aiAiet>»tft 9 Cfattan taeaaaat ^ 
tkormeurtt^ AAvUiaM ' 

a To rngrara or fauprint. (f’ba] 


t-AltlLATtKE I 

1 To lap on Of 
B To la/ on oi 
— fjllowrdliy rtf* 


3 To fomman3, reineal. or nhort In an ramat 




nnoB a"P pie®* o^ aprojO" 
anUlp ll ia iairaJcJ aiid ft 


2. T^O load or bordm wbkh la tnT*I ttpoo a P«T' ( 


5, fl,f. I® ' 


T£ll, t3ru>i ptqtia 


. or that arblc*'. **'*dP'* 
cr i 

3 Afcot«BK<lInWtIf 

Oa 9 faAvBi vterr Ka^atrOd^bal. <k»if*aX 

4 ISaiUJMv) Onalawhoao faroradrew'JJl 




U-i- 1 

/ : I 


flm>, dOn'i Wr, da.wplf, fo'od, foTili 









CHArPY 


218 


ClIAniTABLE 



10 Th« potltian ef > v«*pod fiiUd for ttUrki 

n.wUrtHI »»«»jvon Wjiht tnnrjff 

ll. Uar.) ^ tonot plaatcror elouneDl irtlu, 
i'J. {ilfr,) A bpariDf orrmMcm on afield. Iturly. 
U. A wclzlit cf IcM of qnetrula quaniltr, bsl 
auppoMfi to b» so plga.toeh pig coDUinlnp t ilono 
bcWingS puundi,! itonebrlnd U poundi. pN rttua 




• ' t * * ‘ a, PtatItaM of toy pot 

• * •• • • J UanorrormciDoofotr • 







ciiAnrTAPLrNn'is 


2in 

r> rt«|w*H V* rt»rt nmflufanl p«wrrt 

Mr K c^rk TOtwwki * * 


9 fVn. tl»i In I* rffr ' 


I I ^irriimnnl In « 


J »• )!/ »f WlKf ih»» 


Cl>ap*l^lr<l>l,ii (TV ,r» n«r( 


r'l'Hl J.i 


ik««i rTW*. biw «ilr«<, 


nr> nrrt »> 1 a 


-Ac wlbltrrin cMm •• ■ 


Wka »•• • <W 4 rn M tf M kar ll»l. 


4 


IC( ■ II •■■•• I •rSrilcf •cbami lo 



'niarrH'In/ p « FlrnalnfH III* Mfhral ^r« 
' dll rkUac “Jlew 


la »i]rM*ta oftbartlfin, a eban' 


Jt-' 

dlilo* 

brvttrlilnr Miwiraitnc » 


I aiwnuiri ia4<if'i<c*i •loii r*'"t 
rUr^lr««<kAI K A arboil miliul>>«t br 
<«i««uiT WBUtksUdAa (Jt * 4 «(U*C poor ihil 


»■»«- ck 4 r«f<a«Vv*i riL, -wnri^ 

th^rantlutm (irr 

■mill A nark «*rrnM«*f dlMardiAi BiaaK kri 
Un, tig bars* Ac^dnlf^ laaasof jitid Ixiult 


Oifrk.P 1 (Abbreritud fraa rknn«<vi/ * r cf 

('nail'd Td bare Ida coal, M cbar | 
piai>U<aii(i>lrn*c«nl " fir. * e i 


> inaunf dilitbu*l. rlr*>«r<U« 
ta a ihamlaf r*— •• ’* 


(htrfsd^o * A Mn of •«««i wl » 
(hlWnil a (Tr <«*>*>(/ rtn>«l tribi 
k I II eiarwt- • • • 

Chfr'Bit ■ • • * • • 

hollM*? oo* 

CklHnil.haii** 0 A pl*M vndir • 

(lllINlI , , , 

Cia'rai • . • • a 

IvSf 

droilAr'i'ound* okrr* k 
f'AAr'ti’l («bar kv), a A 


fririfraud 






f/n-i ‘Z" " 

Vi- . : 


tu>l,auil<,l>«ab, a, 4, 0 , atliali P ■* 


,, fh aa all, «,<ti,aa k, b—f>S — 








51 

CHEMICALLY 

rlwTknctf iilrrulir ih» i 

^ 3 FiprrMlnf ro".I aplrlia or (or arlmai. 

• 1 ^ j» riirniK «TtD, 

' * •• 0 . 





" *** c^mlvrl 




air.vnoN! d 


CIIILDISir 


rt !«-• M'ur* « f * » •x 

1-1 ' I** 


ll |1 • f m tf l'('»«f 


<•* ■" ■«■■■■, ' ■ 

^ ^.. •! ^ o' V . t ■• ■ 

rH'i'-™ \ A ■‘ :■■ 


Lp I *• "'le •! 1> rillipri rsffi •ri»ptrtrf 
Irhl'fUr In tt, -I . .• . 


(|io«v, ■ T>i«l «Mfh t* »to»o4| I'ltl «>il(b l« • 

Wll l« iliovioatli ra 4 (/oaol ) Ch •• • • 

H r«» flow t l. Cf Ctirrf ' I *i t »• • 


sf IM r<«/ fakn (b* witnt »>U«n4 M Kio 


’.fcKaV'.* I r'faa'o 





CHILDISHLY 


224 


cimcK 




i.lili 1 Alt t(. n. kM.laufl| <0 Uicmillcn'xuD 
th* >Aaa< 

rai'i fSt'tlre.a Cim-tTAeriTi 

Chit l-ai'tter, or CliXl’t-olI Itr, ■. Pm Kiu> 


Cbll 14iu'« Ur. or Chtl'l o tut'Crr. " Sve K(l. 
BVettB 

Cblll, a [A 6 enti. r’l- r1»lt cmI mil fh>n 




«.uu.usb I 


1 To«lnkoiri( 


th« A''T " 

2 To th«k cm 


3 To 

fhaoy* of crysloll 



cwil'r^'Sto.^ . 

(k 



B,i,t.S,a.r,bsc! l,S,l.»,<l,f,obon; «&rc,lir, Ust,f«U,wb«*> U>«r«.T£<l, Una; pr^ac, ttm; aiut. 



'i 4ft ir 9 U,(a-»<l, fo'otj 





cnoo«:n 


227 

ttlvlfr lA Inl'wirrf 4 i 


CnniSMATORV 



Chip B. 1, Tbf •rtef (beppUi^ 


lt)j(rv<n«c. (»; Ain»n<h»rlu«t«f tbrrttbon] 

•yll 4 ltc« 

^ 9 'ril^aib^ la.^ILttrWiax^ 


3 A inck >)am Impoiltion Ju»ni*n 

Chr»BI. 4^ (( «) A^fuurth pirt of tt* oioar i*t 


J Al’rmntttittruitt. 

1 of «?•«««>* Blit* tnj 

«pil kif — ••b < 

rii5p''l>Sa< ■ fCtilB rV<B fen osilKrl A ' 


Stonltirrlump lirff 

« tWWn* niUn » 
At^crrol^recUeni " n 
Cbap'pluc, n tA 

*^”’1 UgbhMlcl » 

4 cboplD 

8 Acatilnir, am I 
CfiOp'piaB.blOck • 

II 1 lew chopped 
Cli 9 p'plB|;.V&Ua IP' 

CT rolntlpt nipii. 
CtiSp'pr,a. Fallofelofti 
ruspi fl pj Ewcnop n 
CbSp'illck a Onfortwe 
leery *e, held by ib* Chii 


I . 


fart, rg<l*, pf iP I r, f , • 


• h Ib t«(, f aa s, I M KB, O «a lalipgtr, UBk] aa in diina. 








CIIYLACEOnS 230 CINE3IATIOA1 

15'ctolls CHIVshniiJ.fl. Celonjlns to flijlej [ O'M i-B'ii# (ebSthorS'M, W n. fit. tCIl'l f fArtn a IIuHri •laj, Tcy fna 






I rr^f* I i-(k> 4 >Tra,|_ 

> "tlnf f tJ f r« •'nn-l Mirf^n [• " ■ * 

^1«iVr« fT. « tmn rliiti,»tU4 ] | ~* ■ 

I'TtlAlDlftf lo Mr H I rcctA.nJfif !■ " 

^s.-ras*,? .t; -h,!” .VJ'rr’ * /' ;•'■»?■ "'* ■ 


^nrrtliir^iftBhacr it. rT.ftt. Hmffifimt ftnil c{4~ 
Tr(<S«K.tPr^ nail Ml ti } ji&\Vr| «r »«n 

ftTtfpTrr* rf Mt./^ 


CTg'«i* »i ■ rt>i rUMfuii, 

fi-wn n«"'" i« rrl Pr w»j)<i >r Mnpl#) ,\ 

mh. (■I'srtti-Li 

OM’na Wr, a. n^V n>MMrt> Or •ini^Wl 

t tr* Sifi ivt lllal Tf riM^, 

li. fp Ik I f fiMlrfVj, 11 fyaobn, ii\T 

,,, ^ »_ ...... , 


3 A ti MMVr lo frnml. (Obf 


' •' t-i) I 


1 The nrt ofmorlnjorreToTvInjaround, ■< fli» 

ppi Qllcil cift ill of M 0 Mrtii roui d the irun iritit 

2 A ri By hr or oppointr 1 Journeplnir from ploco 
ti pure la loo etetcUe ot oiiot colUnz, »i oJ * 
Judif jie 


“a^TAi'lnn} Ao 

BradnolodUai'bof * 


[radnolodUai'bof * ■■■ “* * 

tri Ml ft !■ flz t> ■ a PH lu on o uimo rofr U J» I rlrroliico [r^t J 
till I a iPi >«i cir'V anmmoinniArPItlau) Mripaon CIp'o'iK c I Turn 
in aoa aid li k • U the (laaa of Iba pinidan il li I ^ tr «nU.«or', n Ui 

h, «,«ta, u k, #Wj, ■«*• I M >• S M g%, D M In lia«« 




CinCXJITION 


232 


CIRCroiRASION 



ana'MHOTAnY 


rf 1 TJ» •'t »f tJitrlrt Pr r>rlx»| »'! IV flfWBrtaiiPM} mlnirtp, PWlIcii!*f, “Tp | flr'rl n {JM rfmit nt], tnA pmitl, U 

l' ln,t^ \ dtAtia 1X4 RPilW* ” m>p I v*U J ( Nu/ ; U0T«<1 if cirK, or hulr f k« 



CITATOR 


234 


CLACK 




['Ith'crn, ?i Eima Ai ClTTEit'>. I 

(Frota ci<.] Itigmanacri cf a elt ar I 

^^dtlicn. ^ //, jQjiton I 





> nriiiu w ■« niUug. ikyifr*. 

atinlUbletaitlTlIIieilitaw. tOli 
Orlur’"# adBlUry " inilan 

l.rctslmci) from itvim lifit ami 
•inicHd In BTM, LuralDji, uJ tlvU 
Md; «lltlvttcrl. 

11, 1 , Od<i «)is eldlltct, en« vlio ro- 
r> from a vlld aad HTaso tifki lad 
01 tbt rulra oad tuitotu ef cItIIIzciI 



CLACK'-noX- 


235 


GLARD-CONSTAT 


(1 . 

rivk Ik k I Uh 

fru- SoJ lo |>> (•'lltt cf • h» • 
* l«]| rkir# I* Itf k ■ 

f*ksl f< pf, kAj kM;» tk# klea 
r-krM albkrklnrk 
(Ufk'Jiah • i> •• ak » 


T““-„su*y. 

ClXIm, r I (Imp k r r* 

(Xkiicrn , r * tf K 
CLAimta 1 (O »> rM 



dk^ k luktlcU^ 
ilXm’ar. r < 

TWWatMkl 


rfnm/rrt mnSriftmAtr, 1 g fAtmifr gnj Pp [cldat'o. 

tWaaiara, f7a«k l^t. ilnmjirf, tk rrj kol, fall ) 1 g llaa'akaAa 

1 To rail I 1 ■ la 

efku<^Antr, . 1 a I 1 , a ■ a 


a TktkU ' 
1 A bark k rial 
ClSIm a ] ' 


filirraef hkl or ai>k r a'>ft m* 

riro, — Qkialtol II oij<rta Ihal 
aionU b* injarx) lyilo'lrvil 

«Uf 

7 1 li 0 kT 7 (o»t«lr|> k tramp 






•trika arllh sqolrk uolioD antilorraki 


Inftct trlih a rrserok) polaen iniftiati 


r|ii|^ f> 1 A Isud ealia msja bp luJJan col 

C aa llM doat auaktrlap u^M t»«kl aa *111 atiikt tbk 
ktulahkiij aaVl, 

2 \ (Intto auJJeB lei or ia«(I«n, a tlrokCi a 
Ihfuii ^ ^ ^ ^ 


CM, I Iki.l . 

irfDK Ihootitai k of I nuiri 


It UctJ) kscrr Um wax lotM Oalm fealarfkat pi 

"a'tpol • ■ ■ 


/tUl, rn<Ie, pitch, e, t,v, cUcot, f M f>» 


] (h, 


■f I u *> I w ri, Q kc la llDScr, tlgk, th u la tftlac. 











.CLAVICHORD 


Ciar'»«f«, 1! ArlMS r 

four wlwcleil ctrfuec, i ' j'km 

adrircr'*»eat. , 'y 

«lirfeu<*»|» f fUir'. frS^JrTT 
^ tn- \^/|\V 


1 »n4 »bsJe In j%»lnl!pg. Ih« patHeutir 

aijtrtbutlwi of lit lUMi tnd tbtdc* of '''tb 

Tttpc'ctiolbe taitofthe cjbbod fl>4 cUociortbo 


Srn.-~io»rr«nsc. tij»iny mt 


•“• 'MrliOPiJe, fromLiil {Innit. j « 
■'’'I Amntvttij „S, 


lie e<vreJtheh«fe'ebnm,M4 r**fed. 2 


fiar'lnn ',' , 


.» Cl.AllTM)il»CCBr I 
' — '*♦ Mif'iro, { 


Xftt flaejt/ro, froto clauifere, w 
rso SCI of stnutmg np or cootln- 
ffrute] Ccilibf 

. _[I>wn 1st I'lflifl, clBi] 



cLAVin.r 
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CLEARLY 




■•r wtnu. ‘ irvim 

4 Not floiiVd with fMilon} icrtne. "TVitli 
♦ ilm »n 1 tlnr ” iTMon, 

& or dlBtlnct)/ brsrJ, Jsdlldo« 

>(■ II Iht nVTnTvr* Mft tnd clffff, 

Orntlr Itrtl upon II trir rvf^ 

0 Frr« from Impurlttrn irlthout nljiaro, «n 
lirriy rnr«, u, ffm!" w»lrr, cl nr tun i 




CLEARNESS 


2S8 


CLEVER 



. : IV f, 

• I ■ I ■ I "i ■ bctl' 

• • ■ . iLirlt'.nr. 

I'lia ■. • Anordalni~l 
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‘ S cfJli^U omin »n» •• ^ 


CLINIQUE 

* 1 " '' II 0<r ehUifi’im, 

s . nmm] ToMc»n lorroonnl by 
• • • aoi) tarlto l^borloatiy er 


■ ailliirt bl(baB3 b>ri] HOofc 

■ MblTnrt. Bn<1 Clouil thtilBy ZVyr/rw 

To o«rrn4 by rrtPfin* Cf lb** 
^tlDH(PU•Iy optlowiy. to monni. 

*f»lloan Bnil W "»d^«nw of fVm* T'rfor 

■ bl), a Cupoble of Icloy 

yArnwwr 

Cm'cr).ii 1 On« who elliobt moonu, 
ho hand! tad ont who licpt by 
ri bhoC 

\ pilot that eroopi tnd H'f* "1 «onio 


{ (Tionflimb Cf CtAKneji^ To 





liOMt thoMoo*n*t«*ofUi*«lratd o 
•niiuh ttd ttiatody 

f t To roaMo In t p» 







CLTNIUM 
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CLOISTER 


I P> ■ ■ ‘s”- » ••-V. I Tli««»rthlhtlMrt«lh«pfioiB thtrWtfrftlclorf.li S't 

a ■ CaitPib or KimoklerciW yorroM, 

, , , _ T«» mu4f elO'li of Iron »n4 brui. 




’ T^hI ilioeol I Ci'Oak (So), \ n. Jt l«t. tloeo , « Wii< ol rirm«it 

• • hortrmm and trarrltn , 

•r, tUoeM, ekaatu. See 


: lo bluiler, (OcmbitTaM, to cupluto; cu t>er- 


n »M«h a elaak or clh«f 

runantoao A)l IH* oTieloot.haooit luridictt pirtfroo ind mtliliitiooi 

MSiTllSJ'in, .M«. I 


r-' .. -■ i 





CLun 

TW U<4 4 n brtt nl Pilt Nrinf k I 

ImAf L A ■ m\^ [ 

V* 4*%^ M V«1 r<A4W« I'blTDafi vvr | 

k (4 Um 

mb r 4 I*<» •WWM ] 

1 Tof-onkflkh «o wnVIn* fot Ui« rwmotli’i 

, T>-».l ii>.r.tT« •I'lHwiwt, 


213 

TW 4nV«( Nit •411b b tkMr e«li<« k iKa I 


coadjtitant 

9 Tn riol M tfj,i 



<iair’*hfla*t. ■ A fcosMi 6tloii|ia( t«, or «nu 
rinlbr atiuB. 

Ciab'»l|«r, n OflTtnimcBt ey tlabt.er tinltnee, 
lh« BM of irmi, or force, to I Uco of lov , an 
arehr jjJuea 

nAb'>niln. fi. OnoahnenrHctkcltib 
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COAST-LTNE \ 

•S'«iou It TLil eoopMia.trma 



■ < 1 . IJiTlnB » irriiini »» 

I1113 1*1 ri rtniitiiTit 

liniiic'i or r>n>i«inrnl. 

ly, UDiitilly; mcsnlj, 




irAtotl 4 e<rr 5 I 0 I 

I rill by or ne^r tSo 


coihpBM, ifai fuln eoe-t 





coAST-TVAirnn 


1 The acl»9rk »rn!»'l by* lpJJ»rlo Caleb I(j 
r»j 

»«l-»ofk oTdnvInc 


7 of Iho Mrila © 




*-*. iuAten j 


t.r » lafsv |Kb©li> atub, *• a p»>«m«nt of <ot 
Tbrlt t*«4« alMak raoHa. tl <<r (Dofa k«M MtUia Kvaid 


kaift br Dim art oilUiti k •« aar tarta 
<Ba 1-0©', n V pott o>Ilh abort llipa 

« ^liradl rwrif* a mo' too of rr 


j, 

.i/lo» q * Ia»^ - 

ibe altta'of'*^* ^ 


<uax i»{c ly.n Ir llycoaslDir 


otoreau irngalaraiHl'iiiuchrouiiJodjci/if,,,^,, , gp^„ 




Baroo ©a Cobble 

AtartoawaB /* ,fuaar>it I 

(nomook T udBOiff q « ] Avail I 


A lauaiu too aliapaof* cock a vcaiUrcwk, 


, 1 ,olaos-*^or, apMer] 

B,fUtDt, g aa *1 qh M ah, «,«b,aa k, t **Si t 


•t, f at «, I 



cocir 

eock-^rot*^® eoclci nn„ , 



2 ir 


corFEn-irousE 


CU, • ran. r'vf'i’. In »<• btinJ <<t IMT^Unl I riSt'liArm 

S. LkLpiWtii n'TUnfnt ) ■ 

»t»rlc»rf f.lj 
ft «h« </«dwa 
fnmllri 


Ihi- lUBiipf Vr*f->«nJUn t I*) Immrtoa qnanllllM 


i.u<iMI«r,n, ua««Jio‘ 
<.u'dlfr » I [Imp hr • 
II coDirrmo] jKr <»■ ' 
and >0 nnkr 1 1 





iHtli,ii. [ro and fKfwtrir, q T J A 










(uri,r|rdc,p^th, f, t, o,>U«n(> q ai o, fh 


cti.aaX, 


I a< e<> Q H ia U{t?*r, Ugk, <b a< la 



COFFEE-SXA^’ 
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COf'fee-mSii, n, " ■ 

Iniftoffco . 

^Soilc” ' 

rtrinltiiig _ , 


J Mrf« ) 


pvKi III me oriiing 



COHERE 



out or tho inelotod epooc, lonvlng Ibo fiottora 
COr'fer-or, n. 1 Oas who pul* oomulhlas iiito a 


t-U*, V. t *■ II II caratD, II pr. t, 

ciinCilo] [tf W 

d<jc4.lve, ftORi M/fO, enuC), >aln, fool 
Coax 1 

1, to •ci1i]<'0, or draw fioio, tij oduUilt 
, XowVrodlt 

lit coo their heit'la rrom (hrni 

3 Toohirudo or tbruat lOi by ftleuhoo.l 

Ue 

CSg.® < TodrciSf*. Xo eh' 

pdrUaLijIo aacffiare IrOoec 

C®«. ” [8w J-osg, luiit 


ITI the act of cogging dice 


«8. “ 

t-hlt 

COg' 





«, ». I, B, C, f.long, a, O, y. thon, care, fir, U*(, fftll, whttc hjll, Unit, plane, firm, dine, fdr, dg, wjU, Idtid, *rt{; 




conr.Rr.NCn 
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COLD 








fOiIirsd^pvih, e,i,0, ilItiK, f u ■, (b m (b, «,«b,M fc, ft mJiSuIb |tt, t u i, S m gx, q uU Ugcer, llQk, tb u tadOac 



COLD 

r ~ , 

eff 
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COLLECT 

1 ' i'cef.) To pUco In # heneflw, u by 

Icrta to nAiie vtibla alj nmilha Uit tlcM 
a thearchluabop, Aacv«.bia. 

^ Lat coItrfteraUSt front con and 

a u of; aiUer'cnt, jotcrmcdlatcly nr 

1- ■ • ■ 

c ■ 

.. . 


c .• . ■ 

€ • . • .1 

1 vldidnw into ■Qca« prWttQ pluOQ | ' 

W KUOB nWiv 01 JCIIII snonsoco- iStol 

flU’lirl* .1 • •' ' 'f'" - ■' 


■ ' ■ e 1 eoIlAtcral rebtlon or Uni- 

' , addition fo arffnelpalpronf 

1 • 1, EIJo by aide, by the 

cau"'n^ [0 11 Oor rel^eAo?j ir n^Ow Irt/.D j 

• ■ -'i 

’ • 

1 •,■«■■ 

oc>e formed la the bight or bead of 
• over the ma«lhea<l, aUo a atrep 
0 to «hlcb eertala parte of rtrctng, 

fho rolorcit rlag ronad the neeb of 

Ootjf., 

>c. to eeceee oriKIfrco, lodbenlenele! 

• incoky. bUtf. Of enrarancoc,— CWMT 

■ntliybouinl Dp lu one parcel /ataaeM- 
mfi hp p.cou^tto.p.pr %tb. 

• t the cellar 

rr other meet, to roll It op, and hloi] it 

s . . 

“ (zr TMt alaa obiMot In the clrfl taw. and ii ^ml In 
tilt codoof Uiilainiia Courier 

e An unccnmonloul repaitOTlancb: ai, acold 

1 colfalion, 

1 fWledeaorirefa (OldlaicJ a nelhod oratccrtalnini 

thO xcnuliicnvaa of a acal by comparms It all), anullnr 

kno.tn to be gcnuloe Aoviaer, 

Col IS'tian. e, f To paitaVo of a collatloo, t} 
Inorh {Oba] , , c. AiMJ/ai. 

Co-lio'sor, ti [co nnj ?i • 

Hlrtnr a loisc * 

CSIf'.atUI (i», n A >lr 
two roon carry a burdca 

CAl’ct, (n. (CorrupliOf • 

) eiturch acrtnn 

tAlc'-arorO ( at OrlJ, w. < 

Cffirl iryrt ] 

1 (i/o/ ) Ailrttnclopc ■ 

It^^l B« not hating a Ann * . , ■ 

2 A cat/bajo cut yuang, or before tbo fcninj le- 1 

cornea Arm ^ 


■■ ■ . 


, Idit, fgll, wlifti t*tCr«, veil, < (ran; pXcjne, fln»; ddiic, i&r, ^lQ,^TfU, ftTocI, fo'bt: 



from Mckwvatr fiot 

*47*/^** 'i*i'“!i>«S^*** *'^ tf**^'** 
a Ti» ra'lfr ^ra fr^lar*, lo tnfir m ■ eon 

V^kMBon*'>'*>teat>t»<n,teTtr;nc«a>m>(. («r(« 

r> eo/^ •«' *" 

^Srn.— To r*U>rri unmlU, acriTpia, tmaia In 
Col U»t%r C 1. To l>*aaanBnM Infrllii't, (o M 
a To laf f ’. lo «>nelii4» “ Wlirnpa a«ne n>ll<rt 
that tha fornioT ar^rJ lo'poru • rloralliy of par 


COLLOQUIST 

crworo | f®* JI/l'”" ’>>« ,fkol lTi/»a blj a (From Lnt 




Ikol llih unj, n. [tal eeo 

Iff of alriklns fouether a ilriklno tn 
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COLLECT 

Col I2ie’,r.{. TofUeola »beatflte,»i bj 

A bishop* 

I'lKc blahcp arr1<ni IbnRiiX vlUilBtU iB9sl>>i.t)i4 nrhl 




•••.-Tifn of warmth J prirttloaafheat. | 


•' «av>^ « { rinp. rOLt^messp l>r &. 


C7* Xfaaatt3>'ftc«iu1ant8pro(:«cdene fmmaauuivi m 


C3Id'>)i«urt'(il not*. fi 
•lbimy_. 


TVantof IctlUi* ui tiu . 


1«,B r0.n.QLr eof,eftflf, K n Oer toht.U 
lAl Bin Innl, A.B. dnirii d'lwel, inirt- 1 


iSJIlloa la »l>rloc1pal prom- 
1, Sills b? silaj b)' till) 
cat •uhorliaalc maaiici; lo- 
iBA Ihi caascfeOM rfiaaicro/tn aviil 

Joni eat Inadircct Hoc, sot 
. Tbo lUio ofbclsg colUl- 
coltaria. BaeCotbATCi] 


C31c'-pirrla, n ajo'ill hab, Um Iban tbo com- 
C3>Ir««ct',n li-o and n T ] Apirlaerln' 


»«. (CorraplcW 
ctiurch iirrnn 
l.»lp>.i<ort f nOrl), «. 


to which t^nalB part* e( ^ircini 
ho colarcij rise rosndih* sochotl 

t>mf 

.to ctcah* orrclfrtci In dl«f nianiito ' 
UImt. nr tnoncMiioiiL— tlwwr 
Kuy hound up III one |<arc<l /otaMU 
V p c^uMto. p.pr.iiti, 

liar OB 

iTolboruMat.lo niH U •|'>•nlJ bind K 


tT* Thli alno ebtaloi IntheoiTUhin.aLii ■< i n, .. 
llK eojeot Lciiitioun. Mmiiu' 

0 Assscetemoniosi rcpait ot [asch' «■, aeeii 

COtMlfoii. 

CotlolMU o' OKh (Old ii''‘r>i * pio'hoileratnrtiliiint 
me kcnuinomi ora ted kycotoi'iiniiB awtin anuthcr 
known lo bo lenulno tfourur. 

Colisrtton, r i. To partako of h eoUallonpo 
lonrh. ICibt 5 , , « Airri^, 

I ^ *r>«dnr I Ona who exniDliiea the 

• , * R prlRlcd, 


toioihrr I 
■ livInsB of 
• aaiuc per- 

loiparcs manuicrlptc or 


coti-iCTSo, p pr, H 


ipU, fcTua, 


A Wli4 lr>^ 1 1 

"” 7 ^ '’i-*^** r'wr^** I 


COLLOQl/IST 

H dhrr por |Col lI<|'nA l>le {kol irk'wfttl). n [From L«l e 


Col ir»«',r.<. 1. To to BP 

”a *T« tnf t’, W ponPl»4» “ \\T pop* •nme iWJ/pf I 
that (h* (omtpr bnt^ru B plurmllij of |m-p | 




lOMJBVofkpU, ll»m«l77Wf»l 









COJIEATAEIB 
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COMFIT 


4 a lieai«foaieli>fOatotfoAf«a4o<hfe 

3. To nrrlTc •! «mbo aUW Of conatUon , to ei 

TheatroUaiKicrUierra'uMrucrrraoTcdTkniltititMm tOh_ii>piB 

cnm'bcr.R r<>m^6«r ] •_ I 

tralllKnoIaB'l ' ' ‘ ‘ ' 

{'om Mu'a iUr, a. [Tr uabuiaUe ) C^fible ot , ' 


firot’Jy (iCa'i^, a, {eeauar 








fillt 








COJrPLACENTIAL 

Jfiri-., , 202 

n?i:?2aiSnr^s.=s |j^s^»w£fe 


Sintei„v‘;“-;-'“"'''''"-5[ ■ 
;;-7, ‘..•‘tcxzri! i 

lUatn’cr « “* ^ 

sr «., ... »■* . 

„„„„ . 

3 Till 

In t)i, h®, I ''""P'"ine, . • ” 

*lb Bmillifl l,,, J, ‘ >Dul,.jy 

.A (fau- ) \ not viol < 

2f.? oll!I7, nroe • 

?s ‘"'"■s • • ‘ 


<•«?»' J*'""' "urBurlny 



*-aiii'l,l, ^ ' TooompUnni/. f7?„, 

ri'™" 2 

S", „ 

2 Poiiieihi_ "* wwi « ^ 

STt - "icns 

•"rUW»,-.’ T1.0 iUircny';"?'. 







COMPOUND 



COMPUNCTION 

V n. coMi'Routii'ic ] 

!• To t>l9i 'bv jnutukl igrcemeDti to afro*; >o 
a««jrd. I Oif } 


2 To a|\}<i>t a(tdi«ttlc1>y motuat coocoiilaoa, to 


COMri’NCTIONLK'^S 
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CONCniVE 


1 1 hftt hlrh 1i ^oncflrcd Imag^n^iS^ or formed 
tnthemlnl Itco, thought image, conception 
Iq lau^Slni Ihrn tver prcecdclh a coqct t of aomoohat 



OmoI thou aroBO vue In Luouq mbb* r there li more hope 


ri -Orel ) r f To conecir* (olaiagluo, 

I iBoy 

• ecBreerl o themirleea nth art tnorohr ten 
a aa a • aa it II a/ acti 7 »tra 00 OowlO. 

aa ' To formon ld«o, tetbink, tejudgoa 

a a aa eu)|ir tpfTObenateni «Mea I tul k>* ol 

, , , 1 f-t wi hr, ,„,jr 


Con-k’qrc ( i ker) r t To underlet 0 rortioa of, | frona obatreoOOB, coetrlrcm oi|uva 
forotlnfloeFon — aoldofofann | , Tbeelaftlnq 



gftrl, rf|d«, pf ih, e, I, «| lUeot, p m *> M oil «i «l>i m k« t •• Jt # 1® 4»*t l®*>aiuci,gff{g Upfor, tlfh, 



CONCEn’ER 
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CONCIIOIOGf 



CONCORD 


CONCIIO^rETEI^ 2 C 7 

Coit-thSmV t«r (<A •> •Ml, »Ba ] 1 A nHfngelT, heiic»,adMdm: ft fvtion. I r*"" 




crloet, to ripen incon 

refers eiiichome, to detlio, 

lb • lo CO itfDSt eo^ fteei (brti no 
. , Hu ’•'•I, 



Coil tlie'ly.oifti In fewwordo, eoioprelienolTclf , I 
C»n-Tloe'neo« « Brcolly In opceUsg or wrltlne ! 


on-flo'lon fion-olih'an) B {Lot eoncfaio, Fr {> ) A estoppel or b»r bywWehftperoon f« fc.fo I 
eoMciiKm, It. cOMCtnone Pr f onctoto e«eewpra]l to » potition which lie Bamten /lur ,p, 

i&rl,rttde,i> 7 >h; r, <,», ellest, r ft* *, (>• u 1^1 ^ S<t, | M . 





COJJCEIVER 
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COTxCnOLOGY 


3. Tn 


•.iNiUulll 

Coli-tSlv'tr flon-*ec»'er). ». On# who toneelyc*. 
Conc^l'ebtRU.v. t. ILat toncrt'*'”" 
braiuTn. from con nnd ' 

Bee CstEHRATE 1 To celt 
fL^t concei 
8 ln» together, from cen r 
l! JjOBcert of eolroi, «c ■ 


I laJcrUe ui(d* of eM 6 >rttaii. I (kjR cMlIiit mrulr to, 2 . iraalOAl iccordnnco or h*'—*- 

t UktthLB^trvOtMfUOrJiireil MCeeuUoBiMt„rOi aokiOua } « ■ ■ ■ 


154 iacei/ tonnninUi Wi »(iolc ftr« at hii «»n h • 

« [J'f eoiu«nf)<i/r«M 1 

I. It* net of eoB'-euirotltig, too art of brlnctntf 
roircf toiteUior. iomp««ilo» lutoo nateow ap\eo c 
•ittonceiit/olmnof iho lunar btnraa '■ iloi/lv 


S The tiling it froiit, atnoo. 

VHrn 4 toref becomra laUaHaO br ^'^1 
eontrpt iriiH 4111411 eturraraiia i 


Adiacrimlniiius li eOlf poanlilah/ ■ 
aetef aiienlioii 


bir U ffOrNttro? I 


CKn’re]>f, n [Lot ao'irr^ifum, seat Ji ]i oftonrt-f 
firrr, to eoneelro, o r I I 

' * {Oil 1 > 


1 Iho art of roii,tli|i;g, Iho tiri 
the uniOr) o of ap oiiiin il 
t aPier« 4 P/ loalOptr tnr aerroo aoO tji> 
The »tau of htillg eonetticd 

3 T !h term Iileli In the mlod of a 
«,ruotjuii, apprihcnaion 

ronalili m a^raaalogt art orth* 


4 The Image, Men, c. 
thing ahhte U fnirntd In 
»'iirra|ronrrni(on.oroDerpi, anollim’ 
a ratlnnel hclleforJudgcienT 

^ttatltma'ilgatap^l that Uig fng (f/avi nPa ■ 

0 The po^rrorfarntijofapprchniir 
Inr 4 n tile# la th« totnd, aha poirer c 
TMt 4 enf 4 Clon or |>trrepilog, 

c, a,) 4 


, tbiuv, ilrm; ildite, Me, tlj.wfflf, ftfbrf, fo'ofi 


coxclIo^rETEn 


CONCORD 


2G7 



' i". 




il (UVUM UU| Ufluiu I UU . I i < <« 

niufibl»preTi«u WMf flyfrnlNioa «Q ih« pirt«< j • 

Con-fTI'l STor, n ^tie. ttneiluitor J < 



jirtM 


, cojtci,ioer» p j 



• • •ItoMTtklMafetflirtttrKllM t ' 

JloU J ,l„ 





Coil (Uc'Ij-giidr. Ib fcwordi, MiapnlicsilTelr, 

Con-t^*'n*tf II ErfTitT In pp»»kUn ®r»rltlii« . 

“The c»ii(rU«ii«<Jof DtmoftlicDra ” Ttryitm I 
CoB-fla'Ion (koa^Tth'anl • ermeuio Fr I 

coiuinan, lu ccnrinane, i’r toncUw Bee npra ] 



tbkl.nidCiP^tb; t, |,#,eU(nt, f M ■; {h u lb; k; £ Mj g u la (tt, f w 



«*, O M la Uaf»r, Ugk. „ to Aloe, 










fiAn'c^ivi: 


2C!) 


T» •I’#* tf r 


' t*m JlU* T 

i gVij 1 i.;m l/ri ^irthfr^il iHyM-'t . 

\»C^»lr4a>.«T^(ll|«<'««JratrU4 CC/l i '' * ' < r'"'* 

iK.Mi. «’XWier « ^rrwr»f1, filckW Hiiirle Into *cwi- 



(;*« 1 





3 T(>mainre: torcsnlaU; Ui eon | 

diiCtx himaetf wdu I 

I .”•■••••* tchave, t» ««t, to eondart | 


CONlcoM-OElUTE 

-- -I 


[Sp eon/tor^ ti^nx I'cruviiiv ciimuj j 


r£ (»oa‘dot-yVtii)| n ^ll] I 

J iiMii fcn n cO’TOW/n.p pr tej 


tt eniuZiwi'U, P ui 


talk familiarly loumn „„uu8 uui . 

■ pK« or piw^lr* » *" j>aTiplifc.«, 

^ t fi "’ll™ [oliwnci L 




















• . cOUFIGOTAtM'* 


'k y P «*■*'*;' 

T'lLst ■-' 

"‘Con 
tnpe* 
"7 »*!■ 

UU..V. - , 

prinMlo"'* 

. ‘5' 


8 yn.--<- „cfon-ou-* w «'''''”'l,MiiiT »••■ 
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THE CODE or CRIMINAE PROCEDURE 


[Chap XIV, 

contrxclicted bj ibe evidence of //, proving the statements made b>/to it could not under s lsS(S]of 
the Indian Evidence /fet, be contradicted by/what the Pohee Sub-Inspector recorded as the first information of 
// 8 C. W N 218 ‘ The first information is a document of great importance and in the practice it is always 
and \er> nghtlj produced and pro\ed m enminat tnals But it is not a piece of substantive evidence and it 
can be used onlj as a previous statement ddinissible to corroborate or contradia the author of it’ Per 
CARMJirr. J in 17 C W. N. 12l3»= 14 Cr L.J. 642 See also 15 C Yf.N. 198 = 11 Cr. L. J. 557; 16 Cr.L. J 62. 
(Smd) 

5 Actual words of complainaat to be taken down in recording first information —U hat the law 

retimnes is not a hrst miormalion drawn up by a Police-officer and finally settled by an attorney, but the state- 
ment 01 the person himsell giving the first information, 16 C W. H. 145 = 13 Cr. L J. 65 It is of tlie utmost 
importance, in recording the first infurmation that the actual words of ihe complainant should be used and not 
an (.Urdu) translation or them. The recorder should t ike down the complaint as it is made, and not merely his 
own impression of what the complaint meant to say Some Police-oflicers have been dismissed lor falsely enter 
ing a report made at the station such falsification would have been impossible it the actual words of the com 
plainaiit had been taken down, read over to him, and signed bj him in token of their being correct —Reg and 
Ord N-W P,p 2bd L J I ' 

6 Desirable that the informant should be questioned and all mformatton obtained —li a Police-officer 
makes an investigation, he is emitled to examine Uie person giving the inlotmation and the latter is bound to 
luswcr all quesuons other than those the answers to which would have a tendency to expose him to a criminal 
charge or to a penalty or lorfciture, 8 B. 216 It the imormanon be tendered in writing, it wilt be endorsed witli 
the date of presentation and the person tendering it wiU be required to sign it (it he has not already done so} 

If the written information relates to tacts with which the person tendeiing it is acquainted and which be is able 
and willing to state orally, tlie mere incident that a written report is prescined does not make it unnecessary to 
take down the inlormauon trom the reporiePs own lips. It the pwon who brings the written uitormation knows 
nothing of the ucts to which it refers, he should be required to state the ctrcumsianccs under which he brought 
it The written information will, m any case, be kept on record and acted on or not, as may seem proper 
When the iiiloi^mauon relates to the Uieit o» properly, the intornunt must be asked to give a detailed fist 
01 the articles stolen, and should be closely questioned as to any noticeable marker marks or other jieculnriues 
ol the irticles which may afford hope of recognitioa Fot instance an ornament may have been broken or 
repaired a brass vessel may have been dented or scratched by a blow or by a tall, a shawl torn and mended, borne 
individuality of construction is otten to be found in the work oi certain craftsmen 1 he complainant will be 
required, too to state the value oi each article and the weight and name ol maker (if he can give them) of any 
gold Of Mlver Ornament stolen — C R Pai Mdn,p 147 

7 Special InitncUona for recording — If the information be given orally, it must be recorded in plain 
and simple language as nearly as possible in the mformanl s own words 1 he use ol technical or legal express- 
ions, ui high flown language or ol lengtliy and involved sentences, is forbidden If the information, whether 
given oriUy or jiresenied m writing, be not complete in itself, the I'oliceofficer should elicit by interrogation 
such further miormatioa as may be necessary Jf a particular person be charged Of suspected, the lnct!» on 
which the suspiaon is based should be clearly set lorth The infurmant should be required to distinguish 
what he professes to know personally from matters of which he has heard only second hand. Policeolhcers ore 
sinctly forbidden to make merely a note ol the imonmlioii and to defer draw ing up the first iniormaliun 
report until they have mnde further inquiries into the complaint The informant s statement, when complete, 
should be read ov er to him, and he must sign tt The report should show that this has been done. In 

• heinous ca^es tlic statement should be read over to the informant in the presence of one or more 
respectable -ind uninterested witnesses, wliostiouldalsobessked to sign iL—i^^xrg Pa/.£inie,p S7i Buta 
socalled intornniion, that is, one recorded tn the course of an investigation not being the first infonnation,. 
need not bt, signed and would, it signed, be contnuy to the provisions of s 162 „ j j . 

fi Infopmatlon not a complaint— No Couvt'fee. — {nformaboo to the Police is not a complaint in the 
Mfict it.dinici«t senscois.4 (/<] and it is not cliargeable with any Lourt fee under Act VII of 1870 &eti. 
el xno/lhe Court J ees etci ' 

9. PonUhment for making a faUe entry.— Where a Sutioii House Ofheer refused to enter in the 
Stailou Di iry a repon made to him concerning the commission of an offence and entered instead in the di iry a 
luulh dinertni and filvs report as that Whirli w IS mndeto him he was found liabi'* under s. t77 I P C.20 A.151. 




‘‘ 1^4] INFORMATION TO \M» INMATK. \TION BV TIIF POLICI 29» 

II -FALSE INFOHMATION 

10 Proiceallsn ferfAtie laformatlen to pallee.— 'Vs to thelnliilii) for {Ho^ccutioa for giving fal->e 
imvnnlion to the Police jr/S C.231 } B C L. R 2SS; 7 C. 87 { B C. L R.337,29 W R. 10 ( 8 a L. R. 289, 27 U. 
127 } 6 C. <96 =7 C. L. R. <67 ; 6 C. 532. Sr^ eontra 7 M 292 r\en If the statement made to the FoUceolTicers 
is not reduced to siting as rcfimrcd b) this section tlie inforniaiit may lx. convicted of preferring a false charge 
undeTN2ll, I 1* C 27 M 127 Hut the mere dccpatcli of a telegram f ilsel) stating tliata dacoity has been 
committwl wathoiit trcntioning ana names docs not constitme a aisc dnrge under s 211 191<M W N 382 = 
ISCr L.J 622 

11 Proscentlon for false information t# Village Magistrate who forwads complaint to Police — 

\\ hen a i>erson giics infonniiion ormaV.es his complaint to the V ill ige Magistrate who in accordance with hia 
dim under s. ts submits the I'onipLainl to tin. lulire. tltc Complainant sets the criminal law m motion just as 
etfectuali> asan information gixen under this section and ts liable to Lx. convicted tinders 211 32 U 2S3 (3l U. 
506 diisenfed from). C'n/ra SASkARAN N\ik 31 M 606 held that sucli an information to the 

\ illage Mimsifl cannot be regarded as one legall) under s lal but was one rcall) under s Ifil In20MLJ. 
132= 11 Cr L. J 236, it as as ield that li the lass bid alread) been set in motion igainst ilie complaitiaot 
SI hen the accused made die statement to Um 1 olice die basi^oi the chargeunder s. 21 1 the proceedings could not 
l»* s.ud to base been instituted L j the statement ot the accused and so 32 M }25S did not apply i Sudi a state* 
iiKiit u as one under s 162 and the accused could not lx. c< nsicted under s. 211 I 1 C. 31M f^^fatlowed 

12 No compeBt&tlon w’ en Information given to Village Maglatrate —It h is Ixxm held m (1911) 2 M, 
W N 558 «= 10 M L T. 550 *= 13 Cr L. J 29 /!*//« n 25 M 667 that compeiisaii »ii cannot be gramed under 

2sn t > in accused ssbenthe itnormation svas given U* a \ iHige Magistrate ssh » f uaiarded it to the I olice. i 

13. Cerapoiltion of offence no answer —the tact that an oflence allege I to base been commuted has 
been compounded is no conchi«i\e aiissser to a charge made against the prosetiiior uider s 211 I I C 
lie. 79 

1< Sanetlon for proteeatlon for giving false information —No s.mciio i is necessary tor prosecution 
lor ,.ising lal^e information to the Police 2< W R <1,9C18<,3A 322, 7 M 292 

19 PoBbhmeot forglvlngfalie Information —Giving talse information to a public servant iii order 
tocauseliim to use hts lass fill power to the injury or annoyance of any persotiis punishable with imprisonment 
♦or SIR month* or fine of Rs 1 000 orlKith— S 182 I P C Walsos 203 1 P C 

III— GOGHIZABLE OFFEHCE3 

16 Under the Indian Peoal Code 

(I J All offences under Chapter Ooiemme t stamps) are cxigmzable 

t2) All offences against the human body (Chapter X\ l)are cognieable e\ccpliug— 

(rt) Those relating to miscarriage ind unborn cluldteii (ss. 312 to 316) (6) Simple hurt s 323 

{et SimiAe assavii 5s Jid 355 358 {d) JJiisiug^ a person as slise s 370 [f) Kee/ mga persevj sn cosiS^nement 
alter ssnl of release has been issued 5.345 

(3) AH offences against property (Chapter XMI) are cognizable excepting— 

(<z) Fxtortioii ss 364 389 (6) Criminal misapj ropnation ss 403 and 404 fc) Cnmiinl breach of 
trust by a public servant or a banker, s 409 (rf) Cheating ss 417 to 420 (e) Fraudulent deeds and disposition. 

O! property (/) Mischief generally, and mischief by removing a land mark ss 426 427 and 434 

(4) The offences of noting and being a member of aii unlawful assembly (ss 143 to 148). Personating 
a public servant (ss. 170 and 171). Resistance to apprehension escape from custody (ss 224 to 226) and harbour 
ing offenders (ss. 212 to 216). 

17, Under the Railway Act IX of 1690— S 100— Railway servants drunk on duty b |01— Railway 
servants endangenng the safety of persons b 119— Male persons entering carnage or other place reserved for 
lemales. S 120— IiUoxicauon or indecency on the part ot any person, or interfering wiUi the comfort of 
passengers or extinguishing a lamp S 121— Obsifuaing Kaitway servant in Ins duty S. 126— Maliaously 
wrecking or attempting to wreck a tram. S 127— Maliaously hurting or attempting to hurt jiersonj travelling 
by rad S*. 128 129— Endangering safety ot persons travelling by Railway by (n) wilful act or ^imission, 

(5) rash or uegligeiU act or omission S 13«(i —Minor<t.guiltyofofieiices noted in ss. 126 to 129 
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niE CODE OF CRUltNAL PROCEDURE 


[Chap XIV, 


IV.— SHALL BB SIGNED. 

18 First Information mnst le proTed enlybj the written record —Having record to the provisions 
o! this section and s. 91 of the Eiidenee the onlj legal proof of the terms of a complaint of a cognipJhle 
offence to the Police IS the wTitten record OJ the «anie, excepting where secondary evidence of its contents i^ 
admissible It would be most unsafe if in cases under s. 211, 1. P C,a Policeman’s report of what a compl^iDt 
contained could be accepted as sufficient proof of its contents without insisting on the production of the 
document itself if It were m anywaj procurihle 1 Bar fi R. 572 

19 Refusal to sign is pnnUhahle —Refusal to sign a statement made to a public serv int whenrequued 
so to do is punishable with simple impnsonmeni for three months, or fine of Rs. 500 or both— S IRO I P C 

y.— FIRST INFORMATION REPORT. 

19<& Report of first Information not part of a jndlclal record— Neither a Judge nor i Magistrate 
can direct that a complaint which the Police are required by this section to reduce to writing, shall be retanted 
as part of the judicial record of the in\ estigation before the Magistrate But the substance of the complaint is 
to be entered in the Policeofficer’s diarj, and the Magistrate can call for and inspect the same. The 
would be more conveniently retained in the custody of the Police-officer than filed in the Magistrate s office 

20 First Information Report — This report is drawn out and submitted under this section and s 1S7, 
whereby the officer m charge of a Police-station is ordered, upon information received, to send a report t(> the 
Magistrate empowered to take cognirance of such offience upon a Police report See i. 190. This set-tion 
directs every complaint or information preferred to an officer m charge of a Police-station shall be reduced to 
writing and entered in a book. When in the absence of the Sub-Inspector or Head Constable a station or 
outpost IS left in charge of a constable he cannot accept any complaint or prepare and submit the ^ 
Information report of my crime reponed to him unless the Local Government shall have given power* to 
such officers under s. 4 f/). He will, however, enter m the Station Diary an abstract of the complaint foi’ 
Information of the District Supenntendeot, and will report the complaint to the officers m charge of the stahon 
or outpost, as the CISC may be by sending the complainant or informam with a note of the same to him 

Heinous tfrimc —Whenever a report is received of the occurrence of heinous crime during the absence 
of the SuMnspector or other officer above the rank of constable, the wnter (or other) constable competent to 
make the entrj in the Station Diao, wiU also arrange to send immediate information to the Sub-Disfnct 
Inspector, or if the facts of the case as may occur in dacoity murder, etc., require the immediate apprehen'^ion 
of the accused he will make nmngements accordmgl} UTien the report of heinous crime reivtes to nil occur 
rence outside the jurisdiction of the officer to whom jbe report is made, be will at once send information to ihe 
Police-station within whose junsdictioii the occurrence took place and if circumstances of the case warrant it 
will effect the apprehension of the accused. The instructions regarding early apprehension in the cases alluded 
to above nppl> equally to nil officen. receiving infornmtion of the occumence of heinous enme IndacoiUcs 
where tlie scene oi occurrence is within reasonable distance of the fine of rail, the officer, Sub-Inspector, Hc®d 
Constable or \\ nter Constnble, to whom the report is made at the suiion will ascertain nnd note m the Stnl'o" 
Dial) whether information wns conve>ed through the Station Master to the nearest Railway Police. 

Cojptt able eases — Fvery cognizable complaint preferred before the Police, whether /nw/a facte 
or true whether •venous or petty, whether relative to an offence punishable under the Indian Peiul Code or ai'J 
Speaal or Local hw ••hall ordmanlj be reported jn the above form. Policeofficers should not 
complaints of grievous hurt or other cognizable offence are made it Police-stations, await the result o * ® 
medical examination of the injured person or of am injury before recording a first infomiatioii under this 
section. No general order to the contrary must be allowed to exist in anj district. A first information 
report* must lie sent in immediatel) after intimation of a cognizable caxe is given whether it be given b> '' 
compLainant in person bv a person not personally interested in the case, by a Chowkidar through the Jfagisff^t® 
on cDmi>1unt or bv petitioner in anj other way whatever It is not optioavl with an officer in charge o 
a Police-station to defer the submission of the fim intormation report till he fws made i preliminary in p'lO 
into the truth or oUierwisc of ihe Complaint 

laguc rumours of The iniormants statement as to such a rumour should find place in ih® 

Station Dnry and d on Inquiry the rumour jwine well founded a first information report should be at o«K® 
'ulmthted— Prng Pol C'de /> TB8 

21 Form and ConUnU ef report-For the form {memorartduM of crimes and other occurreHfti) 
prevenbed by i1k- Covernmint of Madras see Mid. Fo’ A/an t'ol II Form \'o 44 The report «lio' 
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1>4] INFORMATION TO \NH INVE^TIC VTKIN m TUF POI ICL TOl 

contain the Jolbwing pirticuhr^ — {I)dntc aiKl IxHirof receipt nt Police-«niion of fint infonnattun (2)iiatiire 
of information and parties concerned , (3) crime reported and aalue and detail' of pro{»ert> stolen if any» 
(4t dale of occurrence of the enme (5) place ofocciirrcnct dircaion and distance from T olire-station taken h) 
oihcer m diarge of station 

22. The Code contempUtet two dfitinet records —Tins section apiicars to provide fur inu distinct 
reo»nls the former of ufiich may be called lir indmade tiic of 1>> tlit Maxistrite or other jiidinal c Ihcer tr>ing 
tilt, case to nhn.h the rcciml relates vthilst nfthc oilier |udiCia1 cognizance can be taken on]) so f ir as the 
matter of iivtuir^ affects the conduct of tlic I otice-ofheer who tir«p.ared the record 

(a) /'irr/ The first record should sintph contain the plain st itcinent or dcjiosiitoiiuf the 
l>;r«on making, the complaint or guing information to the I oIicesifTicer, without any additional matter elicited 
ii) interrogation or comment on the |iart of the ofltcer reLei\iii|» the coniplaiiit, and tlierc is nothing m the law to 
prea'ent sudi complaint or statement being brought to the 1 olice^tation in written tornu The law requires that* 
(•eiore action !■> taken upon the complaint it shall be placed upon record either by the complainant himself or b> 
the officer before whom the complaint is lodged. 1 hat judicial cognizance ma> tic t ikeit of this record in the 
tnal oi thecase to whidt It refers IS plainl) tu l>e inferred fotn llie ibscnce of any proviso to the contrar> 

ti) Second record or reporl—‘'T)ic second record provided by this section is purely for Police purjKises, 
for the information of the superior officers of Police and the future guidance of the officer in charge of the Police- 
station. This as other sub^sicts of record in Police Diar) isexjiresstj declared to be excluded from judicial 
cognizance except in so far as the subject of inquiry relates to tlie conduct of the Pohce^fHcer in connection 
with the case to which this record has reference Ordinaril), nought not to be sent to the Magistrate trying the 
case but if at the trial, the Magistrate rcijuires tlie production of die diary it must be produced The 
Government cannot impose any limit upon tlie discretion of Magisinte> in cilling for evidence or in judging 
what IS or is not evidence according toliu Although the diary kepi by a I oliceKifRcer is not evidence uf the 
tacts stated therein exceptagainsiihatoflicer.itmiy Leevidenceof other facts.— / Pol Man ZudEd f 316 

yi— GENERAL DIARY. 

2S. " Book to be kept by «aeh effleer *— This book is the Ctuoal Diary also known is the 
Diary or Station fJoute Eejuler The enmes in this diary are frtma /aeit j roof that such complaints 
as are therein contained were actually made and recorded tiiough of course they prove nothing as to 
the trutli or falsity of the information. Under s. 44 of Act V of iSbl {Poltee) the Station House Othcer should 
record lo this diary all complaints, and charges preferred the names of die persons arrested the names o! the 
complainams the offences barged the weapons or property tliat may have been taken trom their possession or 
otlienvise and the names of witnesses who shall have been examined The Magistrate oi the district is at 
liberty to call tor and inspect such diary As to their evidentiary value 8 C. 194 » lo C. L R si and 11 B 
H C. R 120 In recording the substance ol information names of persons accused must be given in full but 
not the list of si ilen property — CJ Pot Mvt p 14B 1 his diary is lo be distinguished from the Special Diary 

referred to in s J72 and which contains proceedings tn the s tveshgalton 

Yll -MISCELLANEOUS 

24 Copies and prodactlon of Pall e records.— No document precejlor official paper ot any kind or 
any copy ot such paper belonging to or in the custody ol the I oiice will be furnished to any pnvate individual 
or other person not authorized by law to require it unless a \ recept of a competent Court or order ol a competent 
authority requinng him lo give It be presented to theSupcruitendent of Police —iJ/zi/ Pol Jtfjn p 118 

25 Coroplalnt ag&last a refagee la Brituh Territory by Feadatory Chief — Wlien a Feudatory Chief 
or Ills agent or subject lodges a compl itnt at a Police post that any person has comniuted an offence cognizable 
oy the Police and has taken refuge m ilritish territory the I ohceoHicer in charge of the post w ill receive and 
deal with the complaint precisely as u it had been made recording a enme committed within his jurisdiction. 
Havingsatisfied himself that there are reasonable grounds forsuspiuon against the accused he will proceed 
against him as directed by law If he arrests him he will transmit him lo the headquarters station with a 
full report to be disposed of as the District Magistrate may direct . — C P Pot Mon p 186 

26 Powers of tsperior Poli.e-offleen.— Under s Sat any PoIic&ofRcer superior iii rank to an othcer m 
charge of a Pohce-staiion may exerase the same power throughout the local area to vvhidi he is appointed as 
liny be exercistd by Station House Officer within the limits of his station. See 33 M 247 at p 359 for the powers 
Ol officers of the cnminal Investigation Department to investigate offences 

27 Maps and plans to be tent la marder and other helnaas cates- In all cases of murder or 
culptble homicide the Pohceofficer shall prepare and send with the speaal diary i plan showing the position 
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300 THE CODE Ot CRIMINAL PROCEDURE [Chip XIV, 

IV— SHALL BE SIGNED 

18 First Information must be proved only by the written record —Having record to the provisions 
of this section nnd s 91 of the Evidence Act the only legal proof of the terms of a complaint of a cognizable 
offence to the Police IS the wnttcii record ot the «ame excepting where secondary evidence of its contents i» 
admissible It would be most unsafe if in cases unders. 2(1 I PC a Policeman’s report of what a complaint 
contained could be accepted as sufficient proof of its contents without insisting on the production of the 
document Itself if it were in any waj procunble 1 Bar S R 572 

19 Refusal to sign Is pnnishafale — Refusal to sign a statement made to a public serv uit when required 
so to do is punishable with simple imprisonment for three months, or fine of Rs 500 or both — S 1R0 I P C 

V.— FIRST INFORMATION REPORT. 

19 A Report of first Information not part of a Jndieial record— Neither a Judge nor a Magistrate 
ean direct that a complaint which the Police are required by dus section to reduce to writing shall be retained 
as part of the judicial record of the investigation belore the Magistrate But the substance of the complaint is 
to be entered in the Policeofficer s diary, and the Magistrate can call for and inspect the same The record 
would be more con\enientIy retained in the custody of the Pohceofficer than filed in the Magistrate s office 

20 First Information Report— This report is drawn out and submitted under this section and s IS7 
whereby the officer m charge of a Police-station is ordered, upon information received to send a report to the 
Magistrate empowered to take cognizance of such offience upon a Police report See & 190 This section 
directs every complaint or information preferred to an offitxr m charge of a Police-station shall be reduced to 
writing and entered in a book. When in the absence of the Sub-Inspector or Head Constable a station or 
outpost IS left in charge of a constable he cannot accept any complaint or prepare and submit the first 
Information report of any crime reported to him unless the Local Government shall have given powers to 
such officers under s 4 (/) He will however, enter in the Station Diary an abstract of the complaint for the 
Information of the District Superintendent and will report the complaint to the officers in charge of the stition 
Of outpost as the case may be by sending the complainant or informant with a note of the same to him 

Hnnous erme —Whenever a report Is received of the occurrence ol heinous crime dunng tlie absence 
of the Sut>Tnspector or other officer above the rank of constable, the writer (or other) constable competent to 
make the entry in the Station Diary, will also arrange to send immediate information to the Sul>Distnct 
Inspector or if the facL-> of the case as may occur in dacoity murder, etc require the immediate apprehension 
of the accused he will make 'irrangements accordingly When the report of heinous crime relates to nn occur 
rence outside the jurisdiction of the officer to whom the report is made he will it once send information to the 
Police-sntion within whose jurisdiction the occurrence took place and if circumstances of the case warrant it 
will effect the apprehension of the accused The instructions regarding early apprehension m the c.tses alluded 
to above apply equally to all officers receiving infornmlion of the occurrence of heinous enme Indacoities 
where the scene of occurrence is within reasonable distance of the fine of rail tlie officer, Sub-Inspector Head 
Constable or Writer Constable to whom the report is made at the stalion will ascertain nnd note in the Stition 
Diary whether information was conveyed through the Station Master to the nearest Railway Police 

Cogm able cases — Fvery cognizable complaint prelwred before the Police whether /nwi lyhritf fal e 
or true whether serious or petty, whether relative to an offence punishable under the Indian Penal Code or any 
Speaal or Local taw, slnll ordimnly be reported in the vbove form Policeofficcrs should nor when 
complaints of grievous hurt or other co.,niz3b!e offence are made at Police stations, await the result of the 
medical examination of the injured person or of any injury before recording a first information under this 
section. No general order to the tontiaiy must be allowed to exist in my disliicl. A first information 
reporf must l>e sent m immedntcly after inlimalion of a cognizable case is given whether it be given by the 
complainant in pers< n ly a person not personally interested in the case, by a Chow kidar through the Magistrate 
on complaint nr by petitioner in any other way whatever It is not optional with an ofhetr in charge of 
a Pollcc-vtatioii to defer the submission of the first iiifomiaiion report till he has made » preliminary in pnry 
into iht, truth or otherwise ol the coniplainL 

Vtgue rumours of trtiiir - The Informants statement as in such a rumour sliould find place tn the 
Station Diary and if on inquiry the rumour prove well founded a first information report Should l>e at onre 
submUtetl — prng pol C dt f :if» 

21 Form and Contenti of report.— For the form {memorandum of crimes and other occurrences) 
prescribed ly the rovernment of Ma.lms six Mad Pot Man Vo! If Fir n Aa 44 The re|>ort shoti'd 
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INFORMATION TO VNIi INVESTIOVTION IIY Till POI ICt 


contain the folbwlng pirtiaihtx — (i)ilate nitil lionrof receipt ni rolKx-^tation ol first information 
of information and parties concerned , (3) crime reported and talue and detatU of propertj stolen, if . 
(4' dale of ocairrcncc of theenme (5) placcof occnrrcnct direction ami distance from ! olite^latiou, take), 
othcer in cfiarge of station 

32. The Code coQtempUtei two dlitinet records —Tins seition ippears to provide for inu dismict 
reomls, the former of which ma> Iiccalledfir ind made mm, «f hj tlie Ma^jistrale or other jiiditial olheer tr^mg 
tile case to uhah the rcconl relates whilst nithc oUicr itidicial coi'iiirance can >>c taken ont> so far (],g 
m.atter of iiupnry affects the conduct of the I’ollce-ofhccr who jwepared the record 

(it) Itrstrerord — The first record Mioiddsiinph contain the plain st iteinent or de|>osuionof dm 
|>erson makin,; ihc complaint or rimii;' information to the Foficeonicer, without iiiy additional iiiauer elit.|tgj 
h) interrogation or comment on tlic. {virt of the ofliccr feceuing the cDinpUiiiti and there m noUiing m the la^ (q 
pre\-ent such complaint or statement being brougiit to the I’olice station in wnlleii form The law requires ihiu 
before action is taken upon the complaint it shall be placed upon record either by the complainant himself by 
the officer before whom the complaint is lodged t hat judicial cognirance may lx. t ikeii of this record it^ dm 
trial oi the case to whidi it refers is plainly to l>e inferred In in the absence of any proviso to the contrary 

t4) Second rtcord or rtporL — The scooml record provided by this section is purely for Police purjK^gj 
for the information of the superior officers of Police, and die future guidance of the officer m charge of the Ptjiice- 
'lation. This, as other subjects of record in Police Diary is expressly declared to be excluded from judicial 
cogni/ance except m so far as iht. subject of imiuiry relates to the ondiict of the Police-officer in connection 
with the case to winch this record has reference Ordinarily, it ought not to beseiit to the Magistrate trying the 
case, but if at the trial, the Magistrate requiro tlic jiroduciion of the diary, it must be produced. The 
Government cannot impose any limit upon the discretion of Magisintes i» calling for evidence orinjudgmg 
what IS or is not evidence according to 1 lu Although the diary kejn by a 1 oliceolficer is not evidence ol the 
ucts stated Iherein exceptugainstthatofficer.ttmiy beevidcnceofoth«facis.— 2 ,r/^ Pol Mvi ludEd / 37(1 
YI.— GENERAL DIARY. 

31 ** Book to be kept by eoeh ofHeer ’ —This book is the Gei/ef ol Diory also known is the SU>,t^on 
Diary or Stahon //oust Register The entnes in this iliary are pnma /aeie proof that such complaints 
as are therein contained were actually made and recorded though of course they prove nothing as to 
the truth or falsity of tlie informatioa Under s 44 of Act V of !$<>i {Potiee) the Station House Officer should 
record in this diary all complaints and charges preferred the names of the persons arrested the names ot the 
complaiiums the offences charged the weapons or projvert) tliat iiiay have been taken trom their jvossesstott or 
odierwise and the names of witnesses who sliall have been examined. The Magistnte ot tlie district ts at 
liberty to call tor and inspect such diary As to their evidentiary value SeeiG 194 = 10 C.L R SlandljB 
H C. R 120 In recording the substance of information names of jversons accused must be given 111 full but 
not the list ol stolen property —-CP Pol film p J4H This diary !•> to be distinguished from the Special D, ary 
reterred 10 in s 172 and which contains proeeedmgs in the investigation 

Yll.-MISCELLANEOUS. 

•A" Copies ana'prod'aetlbn orFoll.e reeoribs —l^b ilbcumeiit preceptor official paper oi any kiiui or 
any copy ol such paper, belonging to or m the custody of tlie Police will be furnished to any private individujj 
or oUier person not authorized by law to require it, unless a precept of a competent Court or order ot a competent 
auibontyrequinng him to give It, be presented totheSuperMitendentofIoltce—/l/Jt/ Pol Man p iis 

25, Complaint against a refagee In British Territory by Fendatory Chief— When a Icudatory ClUei 
or his agent or subject lodges a complaint at a Police post that any person has commuted an offence cognira j|e 
D> the Police and has taken refuge in British ternlory, the lohce-officer in charge of the post will receive and 

deal with the complaint preasely as it it had been made recording a crime committed within his juris ictiijn. 
Having satisfied himself that there are reasonable grounds lor suspicion against the accused he will proceed 
against him as directed by law If he arrests him he will transmit hini to the headquarters station witl\ .4 

full report to be disposed of as the District Magistrate may direct — C P /V/ Man.p 186 1 

28 Powers of inpcrlor PolLe-offlceri.-Unders 531 any Pohce^ifficer superior iii rank to an officer 
charge of a Police^tation may exercise the same power throughout the local area to which he is appointed as 
may be exercised by Station House Officer within the limits of his station. See 35 K. 24? at p 859 for the powt^, 
ot olfitcr-. of the Lnmmal Investigation Department to investigate offences 

27 Maps and plans to be sent In marder and other helnons cases— In all r 
culpable homicide, the Police-officer shall prepare and send with the special diary t P't't *^*0 
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of the body when found ind the premnesor neit,hbourliood m such detail as t > render the relative position oi 
all the important features ot the loc-ilitj apparent and I»« plan will be sent up to the trying officer with the 
charge-sheet In other c ises i rf rrui/y or robbery or heat \ I urjary pi ms of the locality shall be sent in the 
«ame manner (TheBeiigd Police Code requires plans or maps also in the cises of senous not and mail 
robbery p as4 ) In e\ ery case when a plan is sent the name of the person who Is prepared to prove its 
correctness must be noted upon it so that when the case is sent up the Magistrate may summon him 
evidence to tile iccuracy of the plan if he thinks it necessary— A<'g' ntid Ord IV P, i 10 / 269 The map 
should if possible be drawn to scale but tliisis not essenti i1 it should show al! particulars calcuhted to be of 
use to the Court trying the case such is the place of occurrence the surrounding rooms or houses, the hoi^es 
of witnesses etc etc with their relative positions and distances , the number of the case and the name <j{ the 
accused should be gi\ en at the top and the signature ot the draftsman should be at the foot Tlie draftsman 
should also be produced as a witness at the trial and evidence should be elicited to show who pointed out to 
him the various places marked in the map Ordinarily mails will not be required in cases other than those 
mentioned above but the investing officer may in hts discretion prepare and send up a map in any 
other case Police-officers should be careful to see that all important places position of houses and of witnesses 
are marked as far as possible— Pol Code p JS-I See also Ord aid Pul Punj p 384 and Punj q, , 
Chapter / IV para 41 Oudh Cr Dig p 9 which make similar prov isions 

28 Maps and plans must be properly proved —When a map of the scene of an ofTeuce, whicli has 
been prepared by or under the direction of the iiucstigaliug officer is produced in Court it should be propieriy 
pro cd The Witnesses should be asked Did you sliow the Investigating Police-officer the spot vv here the 
murder was committed’ Did you show him the spot where you were standing when you saw the murder 
committed? And the Police-officer should ask Are the spots indicated by you in the map the spots 
showntojouby the witnesses as the spot where tlie murder was committed md the spots where they said they 
were standing when they saw the miuder was committed’ ihe answers to these questions will connect vvhat 
the imp tells about the spot referred to vviUi the evidence of eye-witnesses who speak from their own knowleq^^ 
PoliOMifficers should indicate distances m maps by Kadamt or paces a Kad un being understood to mean ojie 
ordinary step— C A* l/r« / 2(jo 

29 Medical exanmatloa ef persons to be with their consent.— In all cnmiml cases in whidi pig 
examination of a person by 1 medical officer i> deemed expedient the Police are warned against sending bn^ 
or her for eximination without consent first obtained or if the |)erson so to be examined is a minor vvitlioui 
the consent of the guardian or other person havme lawful charge of that person The consent, when obtaiti^d 

«ball be recorded m the presence of witnesses and embodied in a report which shall be forwarded to the Cjvii 
Surgeon along vvilh the person who is to be examined by him —Reg tnd Ord N H' P s \0 p 27S C p 
Cr Gr Pari V I>o IJ 

Under instructions Jrom the Local (Punjab) Government Policeoflicers are inf irmed that no examijn 
tion by a medical officer of i living womans person whether she be a complainant or accused can be made 
witlioui her consent and a w niten order from a Magistrate addressed to a medical officer directing him to muj^e 
jvivcb Axamtuaivnu In all r-aiais thncRlrirf* when the Poltre m%v consider such in examination necessary tfte 
woman must be tiken before a Magistrate for orders Rtl andOrd Pu»g ^390 SeealsoPuoj Ctr Choge^r 

LIJ para 6 

When 111 case-i of illeged raj>e etc. the examination of the person of the complainant by inatrois 
appears devinble lohee-officers should clearly understand that cases of this kind require to be invesUgatcd 
with great care ind judgment Stiternems made at Ihe time should be accurately noted— 

Man p 93 

30 Magistrate to determine sanity of lunatic offenders —It is not a part of the duly of the Police to 
deierimnc vvhelher the person charged with the cognizable olfence was insane or not when he committed 
ibe ofli nee iboi gl) die hci of such ip/iarent insmjjj should be mentioned in tbeSpedd Diary the investigijt 
Ing ufficers shall deall with the case in llie ordiniry wxy md send up the accused for trial if the offeni.g 
be \ roved agaiast hfm The Migistnte will determine any doubts as to the accused s sanity in accordance with 
ihc t rocedure hid down in Cl ipter \\\1\ €>f the Cnminil Procedure Code— and Ord N tV P 
4 10 / 376 

31 Rule* a* to arre»t and detentl«tt'T>f-^ccoaed.— The Government considers tliat the irovi-no,, 
of Liu 1 icrv \ and \I\ o! iliis Code nij j ly ample facHiiKS. to Pohce for a thorough injuiry Into every Cli^> 
of enm I 1 fur ihi detection u j jne-.! of oftenders^lijsinct Supeniitendents uf I olice ire thereto u 
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oiled upon to Impress upon their siibordinites the ihsolute necessily of msiriicting them<eUes nnd of acting In 
•conformitv \vnth the Uw nnd are wimed tint sh mid thej |vis<o\cr Irregiitirniis on the j).irt of the latter thet 
s^illthemscKes I<c het 1 responsiMe —hej; and Ord iV P j 10 / 1-*s. 

S2. PalleeaUUsR Offleert not to b« freqaeBtly (raatferred —An oih ■.r 1 1 ih uf 1 1 lice statiu i 
'.hdllw rclaii>e«l in sudi chnri,e for nle.ast twojear* excc| I for good reasons which shill be reported iJiroiigli 
the Commivsio icr to the Inspect )r GenemI of I >hc« Ins rtinunl whetinectssirj, shill if possible I)e timed so 
IS to come In at the cn 1 of the jeir orhtifjcnr It Isofnioiisl) imixtssil k for i Stition Officer to l>ecoine 
acqininied with the arcle to l>ccomc fi nilnr with Its e\il dnnciers to t mi the confidence of the CloMktdi) s 
ml extract cfTcctucaid trom them if he is not left itistUK if r i spice of two or tl ree \l ^'•—heg i»d 
Ord. V It P s \0 /> 2w 


155. I 


Infotmition in niiv 
•cojpiiril le cases 


When inforimtion is jpien to in oflicxr in (lnrj,L of i Po! ct st ition of 
tli- cointnission within the limits of such stntton of a non-cogniribl«. oftentx, 
h( shill enter m a booh to l>e kept as aforesaid the substance of sucli iiifor 
mation and refer the inform int to the Magistrate 


(2) No Police-officer shill m\o>ligate a n m-cognizable case without the 
InveMigauQn into order ol a Magistritc of the first or second class having jioiver to tr) such 
noixoRinw e cise commit the s.ime for tnal or of a Prcsidenci Magistrate 

(3) Am Police-officer receiving such order may exercise the same powers in respect of 
the investigation (^except the* power to irrcst without warrant) as an officer in charge of i Police- 
station maj excrase m a cogniMblc case 

Notea -1 ApplIe&tlQB of aecUoa to Police of Boaibajr and Caleutts.— This section su tor aa it 
relates to the 1 olice m die town of Bomba> repealed by s. 2(1) and Schedule tortr Oly of hombay Police 
Ati Bom. Act IV of IW- UsappUcalion to the Calcutta Police is. due to the reference to Preudetiey Utigis 
jy(i*m'5ut«eG(2). 5rr Note l to section let 


2. Powers of PeUee and Haflitratea la aoa cojaUable cases.— lhi» section deals only with the 
powers, of Police^fficers. It confers no power or authority on Migistntes to direct a local investigation by the 
Police or call for a Police report 13 B 161 But in 8 Bora L B 539 b I Cr b J 193 it was held that a Magis 
trate was empowered under subsec (2) to refer cases of non-cognizable offence? to the lolice for investigation 
and report and under a. loG (3) cases of cognizable ofTences. See also # L B R 157 — 7 Cr b. J 411 , 10 W R 
•49,16 C.W N 1049 .>13 Cr L.J 691, 1914U B R. 19>»18 Cr L J 87, and Note 4tos 156 Upon infor 
mation given of the commission of a non-cogmtable oBeiice a PoUceolheer c 1 1 instead of merely referring the 
informant to a Magisuate under s laS (1) report the case to Magistrate under s 155 (2) who can under 
such arcumstances order an investigation without frst taking cognizance of the offence under s 190 
Section 15a (2) read with s o29 (A) and Schedules Iff U (2) leaves no doubt on the point 6 M L T 239 = 11 Cr 
X. J 156 See also 16 C. W N 1049 > 13 Cr L J 691 , 1914 U B R 19 = 16 Cr L J 97 

The object of the Legislature being to allow aggneved parties direct access to justice without 
theinterventionof the Police the Calcutta High Court m Us arcular dated 20th July 1871 camions Magistrates 
<speaall> in summons^ases and non-congnizaWe cases against the indiscriminate use of the Police agency for 
ascertaining facts regarding which the Magistrate is bound to form Ins own conclusion on evidence given before 
him. 


3. What Magistrates empowered.- The powers conUmed I erem are exercisal le only by Magistrates 
of the second class and upwards.— Sch. Ill cL 2 and in addition they must ha\e power to try the case 
or to commit It for tnal If a Magistrate not empowered erroneously and in got I faith orders a folice investi 
gatio i in a non-cogmzable case his proceedings shall not be void See s o29 (5) 

4 Delegatfon of daty to other Pollce-offloer —It is questionable whether a Police Insj)ector ordered 
by a Magistrate to investigate a noixogmzable offence can legally delegate the duty of making the 
investigation to a Chief Constable Rat&nlal 438 

5 Police Report of non-cognizable offence It a “complalut ?— Phe officer receiving Infornutlon 
cannot submit a report If of his own mouon iswherehe hashimse'f seen the alleged offence committed le 
makes a formal report or complaint, that will amount to^-etSnplaint as defined in s 4 (b) 26 B 150 T1 e person 
who gives the information mav him, elf be a Police-officer See Note 11 to s 4 ind Notes to s 190 
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6 Conseqneoce of entering false report In Btatloa Diary — A Policeolhcec at a Police-entioii \vlio* 
being as such officer bound to enter all reports brought to faun of cogiiiaable or non-cognizable offences in the- 
Station Diary refused to enter i report made to him oinceming the commission of in offence and entered 
instead in the diary a lonll> differed aid i ilse report as that which was made to him is guilty of the offence 
mentioned in s 177 I P C 20 A 151 

7 Improper use of statement made to Police —In 10 C 256 it w is Ae/d that statements of witnesses or 
confessions taken at a I olice iiuestig tioii are not u far as tketr subject matter ts concerned any more the 
property of the Police than the property of the pnsoners md that a pleader was not guilty of misconduct in 
making use of copies of such documents for the beneft of his client when delevered to him by the client 
however improperly the client in d hue I>ecome possessed of them piovided the pleader was neither i irty nor 
privy to the obtamjHg of them 

8 Police procedure where investigation ordered. — If an order is given by a competent Magistrate for 

an investigation by the Police (under s 202) into the truth or fdsehood of a complaint of a non-cognirable 
offence a Police-officer may institute and carry through an investigation into the offence just as if it were a 
cognizable one— with this exception that he cannot arrest and the accused or any other person in the 

event of his investigation leading him to believe any pirticular individual to be guilty All that he can do is 
to report the result of h\s wvtsUgalxon 11 however the investigation reveals that the offence is really a 
cognizable one it is the duty of the Police-officer at once to bnng the offence on the Crime Register, to report 
to the Magistrate that he is dealing with the offence under s 157 and to act accordingly — C P Pol Man ^ 
/ 163 Noteg tos. 156 

9, Duty at Police to send report to Hagbtrate after investlgatioD— Police cannot Independently 
institute proceedings under i 2U, I P C —Information oi the commission of a noiKOgmzable case was givea 
to the Police who obtained the authonty of a Magistrate under s iss to investigate the case without submitting 
any report to the Magistrate under s 17J the Police after some inxestigation instituted proceedings against 
the informant unders 211 and obtained a conviction held the conviction was illegxl The case had iiot 
come to an end and could not come to an end writhout an order of the Migisiraie Plus being so it is- 
contrary to the method and the spirit contrary indeed to die whole system of our criminal procedure that (he 
Police should be allowed to prosecute 1 1 the way they liave done without even havi ig the case disposed of by 
a Magistrate The poi tiso e not of technicality but of very great importance One need say little to show 
how absolutely contrary to our system things would be if the Police were allowed independently ol the 
Magistrate to take proceedings as they have done here in cases which had never been di posed of bj 
Magistrate 17 Bom L R 69>Bl6Cr L J 161 

10 Statements made to the Police under sections 154 and 155 cannot be used as evidence ot^ 
made the foundation of a charge of defamation — Statements made to the Police as the result of action taken 
u der section 15t or section l5o of the Code of Criminal Procedure are privileged statements and as such 
cx mot be used as evidence or mult Uie foundaion of a cliarge of defamation I urffier inasmuch as a 
statement m order to be defamatory within (be meaning of section 499 I F C must be made with a certain 
intention a statement made primarily willi the object that the person making it should escape from a difficulty 
cannot be made the subject of a criminal diarge merely because it contains matter whicli may be harmful 
to the reputation of other I eople orhurtful to their feelings 41 A 311 

156, (Ij Any officer in cliarge ol Police station may without the the order of a 
Magistrate imestigate any cognizable case whu.h a Court haxinj, juns- 
L ^niMhkases* diction oxer the local area within the limits of sucli station would have 

power to inquire into or try under the provisions of Chapter iCV relating 
to the place of inquiry or trial 

(2) No proceeding of a Pohce-ofticer in any such case shall at any stage be c.illvd 
in question on the groiiml that the case was one which such officer was not empovverct! under this 
sect on lo mv csitgatc 

(3) Any Magisuatt nii| ovve^H^'tW^r section 190 may order such an investigation d*. 

ab-ivtmtntionvd 
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lovtW] INFORMATION TO AND INNCSTIC^TION DV THE lOLlCF p05 

Mete».~l. iBTeiUlttleanotkJadieUl proctcdia^IIaving regard to 5. 4 (w), the investigation by a 
PoliceofRccr IS not a stage o{ B judicial proceeding, because the Station House Officer has no power to record 
evidence on fiatJi and though persons examined by him are liound to ansucr under sut>sec. (2) tos. 161, all 
questions pul 10 them, they are no longer bound to tnswer ,$2'^ definition of " judicial proceeding and 

Notes thereunder ‘ 

3. Pewen of taperlor Peliee>efflecn to tavkitlfate,— ‘Under S.SS1 Policeoniccrs supenor m rank to 
an officer in charge of a Police-station may exercise the same. poH'ers throughout the local area to which they 
are appointed, as may be exercised by such within the limits of hts station. An Inspector of a |^ro\inaal 
Criminal Investigation Departmem has jurisdiction to investigate in any part of the Province, as a Presidency 
or Province mav well be Ar/d to be the local area to which lie is appointed It was so Ar/d by the majonty 
of the Judges m 55 U 897. The minority wis of opinion that the Cnminal Investigation Department was 
created to assist the ordinary Police force in the detection of certain aimes and an Inspector of that department 
was not entitled to exercise the same powers as the officer m charge of a Police-station under s 156 
(1919) M.W.H. 199. ‘ ” 

8. Effect of applfcatfoa of Chap. X7 — The effect 01 applying the provisions of Chap W, relating to 
the place of inquiry Or tnal, to Police investigations m cognizable cases is to give the Station House Officer 
power to investigate cases over which more than one Court has junsdiction, as fg* viurder m daeotl under 
sub-section (l)of s. 181 In 1&93 A. V. M. 124 it was pointed Out that the reference to Chap X\', in this section 
did not limit the application of a. 1S6 to offence^ only, but the investigation may extend to cases within the 
scope of s Sa Sff also 15 A 11. 

4 Ii a Uagfitrate eempeteat nader this aeetlon te order laTestlgatiaa by Police when eomplatat 
made to Mm —It is the duty of a Magistrate on presentation of a complaint of any offence, to immediately 
proceed in the manner laid down in Chip \\f and die Magistrate has no option of referring it to the Police 
lor investigation under sec 156 (3> If an alternative procedure to that laid down m sec 200 had been 
intended it would have found place m Chap \V1 and not m Chap. XIV which deals with the procedure and 
poweTsofPoheem which information of an offence IS given toa Policeofficer 10 H L T. HOaslOll {3} H W 
K 74 _ IS Cr. L. J 443 , SO C. 923 was referred to and distinguished on the ground that their Lordships m that 
case pronounced no opinion on the legality of the Magistrates action m omitung to proceed as laid down m 
e 200 but merely considered the effect of such omission on orders..subsequentIy passed byinmas u under 
, I • 1.- I ' 

the offence was cognizable or non-cognuable and then L made bis representation to the Magistrate who then 
sent It to the Police to investigate and it wa*! contended that the Magistrate could only proceed under Chap 
X\ I and that he had no power to dire« mvesugaUon Httd dial ihe Magistrate had power to direct investi 
®ation by the Police If it was a cognizable offence he had power under s IS6 (3) and if it was non-cogmzable 
he had this power because he had taken cognizance of the offence under cl (r) s 190 and not upon 
a complaint. Chap XVI did not apply See also Note 3 to s. 15a As to whether a Magistrate can refuse 

t 1 ... been duly made to him on the ground that it relates to an offence 

therefore have been made to the Police, it was held by the Punjab Chief 
4 I 57, that a Magistrate cannot refuse when properly called on to do 

n the ground that the complainant might reasonably have liad recourse 
to the Police instead of to the Magistrate The question remains as to whether a Magistrate after having 
taken cognizance may not properly call on the Police to assist m invesiigaling the case. It seems to the 
Judges that a Magistrate who has taken cognizance under s. 190 of an offence cognizable by the Police 
may after complying with the provisions of s. 200 and issuing his process (if he sees no reasons for 
doubting the truth of the complaint and otherwise find suffiaent ground for proceedingX give information 
of the case to the Police-officer having junsdiction with a view to his further investigating its facts and 
arcumstaiices in the manner laid down in s. 157 In sudi a case as is contemplated .the Polic&officer 
would not liave to take measures for the discovery and arrest of the offender, as the supposed offender 
would be known, and a process would have been issued by Ihe Magistrate to compel his appearance but m 
other respects it would rest with him to take steps fc) secure the case being properly brought before the 
Court, and he would be responsible that the witnesses named by the complainant to tlie Magistrate were 
supplemented by any others w ho might be necessary to complete the case for the presecution 
~ 20 
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The above remafks proi^eed 6n the assumption that the coiilplainant to the Magistrate kiious 
t>r thinks he knows who has injured him In Cases of complaint of a cognizable offence against 'hn unknown 
offender the Magistrate would have to record under s 203 that there w'ere in his judgment no sufficient 
grounds for proceedfng It w ould aWo be open, to hurt to communicate to the Police the information supplied 
to him or to leave it to the complainant either to apply to the Police or to take such other measure as be 
-thought proper for discovering the offender— Ally Or, yal II p 163 et seq 

5 SettiOBi Jsdge cannot direct InTeitlgatlon by Police —Section IS6 only empowers Magistrates 
to direct investigation and a Court of Sessions therefore liai no power to‘ direct investigation 11 P R. 1910 s= 
16 P W R. 1910 — 11 Cr L. J 330 

6 'Scope of xlanse (3) —Cl (3) enables a Magistrate to direct an investigation even when he has 
received no report or complaint 

7 Daty of Magistrate where there It delay ta investigation —Where there is great delay in the 
investigation by the Police it is the duty of the committing Magistrate and failing him of the Sessions Judge 
to enquire fully into the arcumstances of the delay, and to consider its bearing on the proseitition story 
3 Bom L.R,1902 

8 Police Inqeiry need not be ethaestiye, bnt ft matt be fmpartlaL— A Policeofficer would not 
discharge his duty if he declined to listen to or call tor information tendered by the accused, which went 
directly to negative the charge against him. But if the evidence was of a nature which if adduced and 
believed would still leave the accused under such a degree of suspicion as would justify his transmission before 
the Magistrate then the Police are not bound to delay the inquiry with a view to such investigation.— 

Pol Man , p 90 

9 Felice precedere.— The following tabulated form (taken from the Madras Police Manual shows 
the proper procedure under this Code on receipt of a complaint or information of the commission of a cogniz 
able offence and on receipt of an order from a Magistrate to investigate a nonoognizable offence — 


Cognizable Cases 


Circumstances 


Procedure 


1 The facts apI?e^r toco istitute a cognizable offence 
\o person actu^ed or if accused not arrested 
Station House Officer determines to enter On 
an investigation either at the scene of the 
alleged crime (sec 157) or at the station house 
fs. rST proviso fufj 

3 The f lets do not appear to conititute an offence 
or in cases of pettj nature there is no chance 
of procuring anj evidence so that the Police 
think that there is no necessit) for entenng on 
an ln\csttgation[s. 157 pr6viso(i)] 

3 Accused arrested on sufficient grounds. Investi 
gatiun cannot be completed within 34 hours 


(a) On complet on ol the investigitiun the case 
IS found to l>c tri e 


I Send original information whether it be the \ illage 
Magistrates Rejxirt or the information written or 
dictated by complainant or informant with Occi r 
fence Report (Form No 44, \ol H) to the Mngi*:- 
tnile having jurisdiction 

Send original information whether it be the Villige 
Magistrates Report or the information vvniten or 
dictated by complainant or informant with Ocair 
rence Report to the Magistrate having junschction 
explaining reason^ for not investigating 
Send accused at once to the nearest Magistrate with 
Cnme Occurrence Memo containing an exia copy 
of entries regarding the case m Station Hou«e 
Report. 

Note — If Uie accused is forwarded to a Magistrate 
otherthan the ^fagfstrate having junsdiction Occur 
rence Report as in Case I must be sent to the biter 
Send Charge-sheet (Form No 45 \ol. If) to the 
Migistrite having jurisdiction 
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Co^Dliable ^%t9—{ienit>iufd) 


CiKClMSTVNCl s. 


PROCtOtKE. 


On compkiio i of the iiivrstignuoii the case »s 
found to be fi1-^ 

■4 On completion of the m\e^.tigrftion the ct-^ « 
found to be true , the Police h itt done "ill m 
their pouer to find the offender or t ffenders 
and ha\e failed. 

5 The accused nrrested Jnquirj hLel> to be 
pleted uithin 24 hours 

(a) On completion oi iiuestigatio t the ca e k 
found to I'c trie 

{b) On completion of imestigation the ca e 
found to be false or endence is tnsufficieiu 
to ]ustifj transmission of the accused to 
'laoistrate. 

6. The accused not found but after invesugatiou, 
the case is found to be true and such tacts 
eliated as would justity hi» arrest 

T The accused not arrested or no person accused. 
After full investigation it is found that no 
offence has been committed 

8 Alter investigation It is found that the facts con- 

stitute an offence of a less grave nature than 
at first alleged eg diarge oi robt>er) found 
to dinouiU in fact onl) to theft 

9 The panics co icer led in a comiwimd ible cognu 

able case retiuest the Police to stop imesti 
tation o 1 the ground that a compromise has 
been effected 


Send Referred Charge-sheet (ronn No. <6 VoLII)to 
the Magistrite having )unsdiction through Divisional 
Inspector 

Send I orm No 47 through ilie Insi>ector of the Dim 
M oit to the Magistrate having junsdictioii. 


Detun the ifcii-etL Send Occurrence Rejicrt as m 
Case! 

Send the accu ed (or in bailable cases bail bond) 
with Charge-sheet to the Ma.,istrate having juris- 
diction. 

Release the accused pn bail and send bond w'lth 
Referred Charge-sheet tJirough Divisional Inspect 
or to the Magistrate Invin^ junsdiction 

Send Charge-sheet to the M igistrate having juns- 
diction asXing for warrant 

Send Reierred Charge-sheet through Dim loiia] 

lns|>eaor to the Magismte having junsdiction. 

Send Referred ■Charge-sheet through Divisional 

In pector to the Magistrate having jurisdiction 
asking tor uithont) to correct the record 

Send Reierred Charge-sheet through Divisional 

Inspector to the Magistrate having junsdiction for 
orders. 


Non Cognizable Cases 


1 After imestigatio 1 ordered b> Magistrate ca^ 

found to be true 

2 After investigation ordered l> Vfagisirate ca.se 

found to be false 


Send Charge-sl eel to tlie Magistrate by whom the 
case was referred 

Send Referred Charge-sheet to the Magistrate b> whom 
the case was referred, through Divisional Inspector 


3 I he accu cd arrested under s 57 name aiidresf 
de ice not ascertained withi 1 24 hours. 


Send the acci sed with Occurrence Report to the 
Magistrate having jurisdiction 


4 The accused onested under s. 57, name and resi Release the accused and send bond with Occurrence 
dence ascertained within 24 hours. Report to the Magistrate having junsdiction. 

^L>les—{i) Station House Officers should endeavour to ascertain the truth and real nature oi thecas'- 
from the complainant and get the charge put up in its true character '' 

(2) A report will be mide to the Magistrate iiuders 17J in all cases investigated by the loi 
me jiecuve of results. 


(3) An mvestigatiou is held to be completed— («) When the Police have done all in their pov-cr to 
f nd the offender or offenders an 1 have faileiL (i) When the Police arrest and charge an offender (c) When 
the Police refer is false a charge that they have mvcsiij^ited. 
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(4) The results (of Police in\estigatlon into cases connected with other Goveniment departments or 
esfabhslinient57 should "be communicated “Sf^fice'Tjy thePohce^fficerniaWng the investigation, to-the local 
head of such department or establishment. 

157. (0 frotn information received or otherwise, an officer m charge of a Police* 
staDon has reason to suspect the commission of an offence which he is 
co^mzabk * o ff e n c e empowered under section 156 to investigate, he shall forthwith send a report of 
suspected. same to a Magistrate empowered to take cognizance of such offence 

upon a Police report, and shall proceed m person or shall depute one of his 
subordinate officers ‘‘*not being below such rank as the Local Government may by general or 
special order, prescribed m this behalf** and to proceed, to the spot, to investigate the facts 
and circumstances of the case, '* s^and if necessary, to take measures for the discovery and arrest of 
the offender 

Provided as follows — 

(a) When any information as to the commission of an) such offence is given against 
Where local invea- ^”7 person by name and the case is not of a senous nature, the officer m 
tigation dispensed charge of a Police-stanon need not proceed m person or depute a subordinate 
officer to make an im estigaDon on the spot , 

Where Police-officer jf appear to the officer m charge of a Police-station that 

suffiVent ground^ for no suffiaent ground for entering on an mvestigabon, he shall not 

investigation. investigate the case 

(2) In each of the cases mentioned m clauses («) and (6) of the proviso to sub-sec (l)| 
the officer m charge of the Police-station shall state in his said report his reasons for not fully 
complying with the requirements of that sub-section, “ * and m the case mentioned m clause (6) such 
officer shall also forthwith notify to the informant, if any, m such manner as may be prescribed bj 
the Local Government, the fact tliat he will not investigate the case or cause it to be inv estigated * 

Mote.—The addition made to sub-section (2) makes it obligatory on the Police to inform the complainant 
if the complaint is not investigated 

Notes 1 —The difference between a ISiaods 157 — is this, that whereas every information covered b) 
the former section must be reduced to writing as provided in that section, it is only information whtch raises a 
reasonable su^ptaon of the commission of a cognizable offence within the jurisdiction of a Pohceofficer to whom 
It is giv en which compels action under the latter section, although, of coiase, a report'w-ould be sent to the Magis> 
trate— Pw;/; Csr Chap XLV,p 171 ■> 

2 From lafornatlon received.— The words ' from %n/onmtioH teceiied' Tcfer-to the information 
given In s. 154 . i« C. W. N. 326 « n Cr. L J. 201 , 1914 H. W. N. 382 = 15 Cr L J. 622 


REPORT. 

3, First report of an offence — *' Oeesrreace Report. — The report required by this section is the first 
report ol an offence, which an officer in charge of Policostation is required to make to a Magistrate as soon as 
he receives information of an offence and before entering on its investigation It is to be made direct to the 
Magistrate m order iliat he may have an early information and be in a position to act, if necessary, under s l59 
of the Code A certified copy of the ongiiial crime report made by the jpohee paid to the officer in charge of a 
Police-station shoul d be atud«d to the latter s first report. — Bom. Pol Man , p 91 JThe report under ffii^sertion 
is the preliminary report before mv^Iga t joB^mmehces 1 C. W. N 351 , S3 A, SO , 1899 A. W. N 87 


4. Mcoeiilty for report—Retponilblllty of Haglstratei —Failure to send the report required by tin;, 
section IS a senous breach of duty which may lead to failure of justice 4 S. L R. 33 = 11 Cr. L. J. 498 Tins 
section requires that immediate intimation of every complaint or information preferred to an officer m cliarge 
of a Police-station o{ the commission of a cognizable offence shall be sent to the Magistrate having junsdictiun. 
The object o l this ;?fovUion Is obvious and it imoUes more than a mere technical compliance with the la» 
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The Magistrate is pnmanly responsible for the condition of the district as regards repressible crime, and he is 
not at liberty to dt\*est himself of that responsibility, or 19 rela^ that supervision over cnmO which the law 
intends that he should exercise It is his duty to know and consider each cognizable case as soon after its 
‘ occurrence as possible, lie should not rest content with reading the chaJlan when the case comes up for tnal, 
but he should watch the lanous steps taken by the Police and advise them mall cases whenever It maybe 
necessary Moreoier, it is for the Magistrate, by the continuous study of dianes, to acquaint himself with 
what IS going on of the salient and special kind referred to in the Code, as matters for his attention and possible 
interference. It is for the Police to keep the Magistrate constantly Informed of them, Smyth, p. 83. 

S. laUmatlen of offeBcei to MagIitratet.->Distnct Magistrates should keep District Supenntendents 
cf Police informed as to the offences which each Magistrate 111 the distnct is (according to the class of the 
Magistrate and the general arrangements for the distribution of cases) to enquire into or tty, in order that Police- 
officers may alwaj'S know who is the Magistrate empowered to take cognizance of a particular offence to whom 
the report referred to in this section is to be sent C P Cr Gr , Pari JI, No 10 

6 Trantmlulen of the Report In Barma.--ln Bunna, reports of the nature referred to m this section 
must be submitted to the Magistrate haiing junsdiction through the District Supenntendent of Police, or, if no 
sudi officer be resident at the station throu^ the AssistantSupenmendent of Police, or, if there be no Assistant 
Supenntendent m the station, through the Inspector If no Distna Supenntendent, Assistant Supenntendent 
or Inspector is resident at tlie station the report must be submitted to the Magistrate haiing junsdiction.— Aar 
CazeHe, 1879 Part H, p 189 

INVESTIOATIOH. 

7. lATCstIgatlon usdor a. 1S7 does not laelsde aTery inquiry which a Pollco-offleer nay iRal(e.->-Most 

iniestigations are initiated on information recorded under s. I 54 and vouched for b> the informant. But the Police 
must frequently hear of alleged offences from less reliable sources, eg village gossip, or the receipt of telegram, 
which, so far as authentiaty goes stands m no better positioa In such caves it 1 $ disaetionary with the officer 
to take action or not before deciding as to the course to adopt, he ma> frequently deem it well to make a few 
prelimiaary and mfomtal inquines as to whether there is anything in what he has heard to render a formal 
imesQgation desirable 19liM W K. 887 .19 Cr. L. 6 ». ' 

8. Does this seetlea empewer the Police of one circle to inTeitigate an offence In another?— In 
12 P. B. 1915 . 16 Cr. L. J. 891, it u as held that in s. 157 there was no provision preventing the Police of one 
Police-station from acting under that section m the jurisdiction of another Police-station. 

9. Investigation to be cendacted on the spot if pesilble — Policeofficers, when inquinng into cases 
under this Chapter, should not ordinarily send for persons who appear to be acquainted with the facts and 
orcumstances of cases under enquiry to the station house for examination. It is true that PoUceofficers have 
thepower to require attendance 01 witnesses. But this should never be done, save as a bst resource or when 
orcumstances render it necessary Police-officers should always bear m mind that they are mere detective 
officers going about,, noting (in their noie-boolo) sudi information as they may be able to obtain with a view to 
future proceedings , that this will be far better obtained by going from house to house, and conversing with 
persons m the manner least likely to rouse their fears and cause reluctance to make disclosures that may 
result in their being obliged to appear before a Court of Justice to give evidence publicly , a public examination 
at a station house will always have this effect and therefore should be avoided as far as possible. Whereas 
if the convenience of the people be studied and enquiry conducted m a conoliating and judiaous manner, 
people Will more readily disclose what they know At the same time, it is obvious that pnvatfe enquiries must 
be very Carefully watch^, and men so employed be closely and constantly supervised .— PoL Man,p 90 

10 laveitlgation In petty cate* ef theft in Madras.— The Police will record and report, but not 
investigate cases of petty thefts not exceeding one rupee. Such cases are cognizable by heads of villages. If 
complaints of such offences are made to the Police they « ill refer the complainant to the Village Magistrates 
Heads of villages are required by cL 2 , s. 6 , Reg IV of IS2I to report to the Police, after disposal, all such cases 
of petty thefts in which they shall have exercised the power of punishment granted to them The Police wall 
of course investigate such cases and prosecute them before the regular Magistrates under the sections of 
the Penal Code, if attended w ith aggravating arcumstan^s, or u committed by old offenders or by professional 
thieves. They will similarly prosecute before the regular Magistragi all cases of salt in which the value of 
the salt involved (cost price //uj duty) amounts to more than four annas, and also all cases of petty thefts. 




iM . • 
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no matter how small is the value of the property lost which occur in Railway trains or on tlie premises 
attached to Railway lines or stations Mad, Pol Man Vol I pp andl^ 

11 Roles to ^oide Feliee>efflcen to oae their discretion in taking op investigation of cegoitable 
offences^— Abstention from investigation— Bengal — ^The discretion to be exercised regarding this matter 
IS vested m the PoliccKifficer and the responsibility of properly exercising it rests vv ith him As a guide how 
ev er to the manner m which this disaetion might be exerased the following broad pnnaples are laid dow n — 

I j Every reported cognizable offence sliould be investigated when an investigation is asked for 

II No investigation should ordinarily be made into the lollowing classes of cases unless an 
investigation is asked for — 

(1) Cases of house-breaking or attempted housebreaking when there is no theft and no clue 
to the offender 

(2) Theft cases where the properiv reported to be stolen is— 

(a) less then Rs 5 m value and ^ , 

(i) of such a nature as not to be easily identifiable sudi as grain or fruit 
(c) the informant has no suspiaon ns to the offender 

(3) Assault cases when otlier charges such as theft are superadded and 

more than doubtful 

(4) Cases in winch Uie cnminality oi the actclurged depends upon the deasioaofa question in 

dispute such as a question of title or possession which it t> within the province only of a Civil 
Court or of a Criminal Court under Ciiap MllorChap XU of this Code, to deade 
Police<fficers must understand these are not hatdand/ul rules to be blindly followed in every 
case Ihese instructions indicate only general innciples nnd Police-officers are bound by law to exercise 
Iheir discretion in every cognizable case that is reported to them — Beng Pol Code pp 374 and 37o 

United Previaces.— in the United Provinces oi AgraaiidOudh no mvestigaiion can be madt a-tiboui 
the ref uest of (be injured person in ca%e^ oi Ibe/l underss aTdtndSSOof die Penal Code m which ilie value of 
the stolen property is less tlnn Rs 10 tn ci't^ oi bonse'breaitng by da^ undtr a. and iaA and a/lempt al 
bouse-breaJhng oi this naturt unless tliere has been theft of |>TOpenj to the v alue ot Rk looPUifwards and in 

CKt oi attempt at Aoitse-breaiing by nigbe nndtrss of the ^tn^\ Code -^Pol Mon A H PoidOndb 

See A p >39 

Madras.— Investigation as i rule Should never be refoicd unless it u clear that (<i) there will be no 
evidence forthcoming tlie case is so invial that it is best for all parties to lea\ e it atone {c) the case is 
clearly a avil one [d) the cise is realh a petty assault to which theft may have been added. It must be 
remembered that investigation does not necessarily mean an investigation at the siwt Under provision (a) a 
Police-officer in tnvnl cases may decline to go to the spot and very often should do so But refusal of 
investigation is a different matter and when there Is a definite complaint of a serious crime even if the 
complaint appears at first sight false tlie complaint should almost always be registered and investigation held. 

It IS difficult to lay down any rule on the subject but tlie following rules may perhaps be of some assistance — 

(rt) As a rale ezery eon plaint of a cognizable offence should lie investigated either at tlie stiuoii or 
by visiting the scene or the alleged enme: 

(b) As a rule there should tie only two reasons for relusing investigatio i — 

(0 the tmiahty ot tlie offence 

(ii) the absence of any procurable evidence in cases ot a pettj nature 

Under (i) in this (Madras) Presidency all cases of theft where the value of i roperiy is under one ruiiee 
may and should be as a rule rciused imesUgaUon and the parties referred to the \ illage Magistrate. Jn 
all oUier cases tlie Police should investigate. 

Under (11) it mast be remembered that it is o Uy the absence of evidence and not the fact that tlie 
I olice think that should lie a reason for non imestigatioit Such cases would be complaints of attempts- 

at house-breakiny. where no iheit is alleged to have taken place and the complainant is unable to give 
any reason lor aispeciing anybody— petty thefts of propeny under Rs. 3 m value where tlere is no clu* 
v«h.vieverand the proi>:ri) is periMul.le and u iidenitfiabie 


and 

the latter appear to be 
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In such ca»es as these last. )io«e\er the action of the Pohce should be nio->t cAreiuU) w tched arti any 
tendency to refuse ln\-estiRation in cases other than those ubidt stnctf> come -under d. 2 immediately checkc<^ 

It most be rcmemberctl that the mere suspicion that the evidence oflered Is false is no reason fof 
tm-estigalion and wViencNer the comphlmnl alleges the existence of an> evidence the case should be 
enquired into. J T’ ’ 

Praclicallj the only cases m whicli much doubt can an»e about the proper aaion of the Pohce 
those in which the complaints are of attempted house4>reaking and jn such cases if the complainant alleges' 
he has reasons for suspecting any particular person or it is the case that there ha\e been more attempts than 
one in the same tillage within a short time or that there hate been suspicious characters seen near the tillage 
recently the Pohce should not refuse to imestlgate~A/i<t /W Jtfjti I'ot I p 311 

13 Where one Pellce*efflcer leca no gronad, another Police efleer cannot inveitlgate — Whert no 
suffiaeni ground for intestigatlon has been found b> an officer in charge of a Police station no other officer ts 
competent to make such intesligation unless he is aiuhonied b> a Magistrate so to do— H C Or O 
dfttedioVi July 1871 

158« report sent to a Magistrate under section 157 shall if the Local Govemntent 

Reports under s 1S7 so directs l>c submitted through such superior officer of Police ns the Loca^ 
how submitted Go\ eminent bj general or special order appoints in that behalf * 

(^2) iuclt superior ofheer may give such instructions to the officer in charge of the Police- 
station as he thinks fit and shall after recording such instructions on such report transmit ih® 
same Without delay to the Magistrate 

Hot*. -As to Burma Note 7 to s. is? •[ a ^ 


1S9, Such Magistrate, on receiving such report ma> direct an iincstigation or tf he 
Power to hold Invev' thinks fit at once proceed or depute any Magistrate subordinate to him to 
ligation or preliminary proceed to hold a preliminary inquirv into or otherwise to disposeof the 
‘™iu»ry ^55 nianner provadetl in this Code 

Hetet.— 1 Haghtrate may proceed aader this seetion only when prellniiaary report ander I. 15^ I* 
sent —An inquiry can be made under this section only on a Police report submitted within the terms ot s 157 
te areport made tefOre the completion ot the Pohce iiivesugauon or inquiry but where 'sudi report is 
submitted after investigation the Magistrate has no junsdiction to act under this section i C. W N SSI 1“ 
thi case information was laid before the Police charging a persoi with cnininal trespass into a house With 
intent to have improper intercourse with one oi lie female inmates Ihereot and thelolice reported that they 
did not believe that ihe object was to commit the offence stated but that they were not disinclined to believe the 
cha^eof trespass held that the report was i»t one under s 157 and the Magistrate in sucli a ense had n® 
\unsdicuon to act under this section- and his action not being a judicial proceedunj the direction of die 
Magistrate to prosecute the complai lant for an offence under s 211 was setaside Tliscasewas followed m 
S2X 30 

(«) Afjgisirate has fio pou/er to make further tnquxry when /b/rce report is t tade after f ll inqury^ 
It IS only on receiving a repoa ui der s la7 that a RlagiMtate is competent to hold a preliminary inquiry under 
tnis section. Where therefore a report Of the commission of an offence has been made by ihe police after/"^ 
tngi try into the troth of the informvtion given them as to the commission ot an offence the Magistrate to whom 
sudi report is mide has no ]urisd ction either under the section or under s 20 * to make a further in juiry into the 

same matter, 1899 H 87. The object olinquiiy(or InvesugatiCTn) i> to ascenam whether there -ireground* 

for believing the accusation to be well tou ideiL The section doe< not authorize a / ither i tqutr) See a'*® 
33A 30, 17C.W K 831. ^ 

(It) Seelioi applteable wl tn somflalnt made direct to -dtagistrate — It a complaint is made t® a 
Magistratehimseli he u. bound to proceetl under s. 200 30 c. 933 , 10 M U T 120 » (t91l) 2 K W K 74 == 13 Cr 
L. J 453 and Note 4 to s. 156 

3. If K|Utrate coBdieUag laqetry matt set try the cate himtelf^W hep a Magistrate took an active 
I an In the capture of panics charged with die commission oi an offence and tried them hittiseh pn that charg« 
It wns held that he was bound to state to die accused so far he he could wlnt were jbe lacts he him^lf 
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observed and to which he himself could bear testimony and the prisoner iitsuch a situation had a nght, if he 
thought It desirable, to cross^xamine the Judge whose evidence should be recorded and form part of the record 
in the case. The proper course however, for the Magistrate to have taken in such a case would have been 
to decline to try the case, and to ask that it should be taken by some other Judge, 20 W. R. 76. See also 20 C. 
837 and Notes under s, S56 It is one of the general pnnciptes which govern the conduct of an English Court 
of criminal justice that a person is not necessarily disqualified from presiding as a Judge or acting as a 
jiir>Tn3n upon an inquiry into or investigation of facts because he may have been himself a witness of some 
of the facts which are the subject of inquiry or investigation , and it is quite erroneous to suppose that 
a Magistrate is bound to keep out of sight altogether the part which he has played m the matter and to 
pretend that he knows nothing about the facts excepung so much as the witnesses tell him in Court It is 
alwaj-s dangerous for any man in whose nght conduct others are concerned to set up and endeavour to cany 
out a fiction such as this. It is most specially dangerous for a Judge who is under the grave responsibility 
whidi attaches to the office of a Cnmmal Judge, to attempt anything of the kind 20 W, R. 76 

3. Otherwise dispose of the ease.— te by dismissing the complaint If the Police send a report that 
there is no sufficient ground for entenng on an investigation the Magistrate may dismiss the complaint He 
may take cognizance of the offence under s 190, but he is not bound to take action, nor is he bound to examine 
the complainant first — H C Pto o/Sth February 1878 

4. liter disposal of report, Ha ^titrate Is ranctiis officio —The Police reported the cognizable offence 
to be false on information being given both of a cognizable and a noncogmzable offence and the Magistrate 
accepted the report and passed orders accordingly The Magistrafe cannot subsequently order the Police to 
send up a charge-sheet and if the charge-sheet is sent accordingly, and proceedings are taken against the 
accused the proceedings so commenced are bad and ought to be quashed 11 C. W. M 832 ee6 Cr. L. J 31. 

3 Power of H&glstr&te to order prosecition of persons not arrested by the Police wts sent up by 
the Police (or an offence of criminal tre-pass before a Magistrate A Magistrate acquitted el and directed the 
Police to take action against //, who in his opinion committed the trespass, /^was thereupon sent up by the 
Police and convicted Aeld that though the Magistrate was not empowered under s. 190 ( I ) (c) of the Code to 
take cognuanoe of the offence of his own moCtoa he had the power, on receipt of m/oraiation from the Police 
to order the prosecution of any person, who in his opinion ought to be put upon his tnal a fortiori he can 
after ukmg evidence know whom the Police ought to put up before him and order accordingl) 4 L & R. 
137 7 Cr L.J.41L 5<rc Notes under s 190 “ ’ 

160 « Any Policeofficer making an investigation under this Chapter may, by order m 
‘ writing, require the attendance before himself of any person being witmn the 

a station who from the information given , 

tendance of^vitnesses or otherwise appears to be acquainted with the arcumstances of the Case 
at such person shall attend as so required 

Notei.— 1 Order to attend meat be In writing— A constable was sent by a Police Inspector to fetch 

comepersonsfrom whom thelatter wished (omafce rega«J<nga the/t rheordsrto nieKd was not 

in WTiting While the constable was accordingly, tvking two persons with him P came up and threatened 
both of them and the constable with the Chief Constables vengeance and m consequence tlie two persons 
refused to accompany the constable who had to go without them. On these facts P was convicted under ss |8« 
and 189, 1 P. C , held that as an order under this secUon mit,t be in WTiting and a person summoned under such 
order cannot be forably eompelled by the person serving the order to attend, the presence of the constable 
with the two persons(who were not under duress)wasanordinary circumstance, and not a discliarge of duty 
and that therefore/* was not guilty of an offence under s 186 which does not apply to 9 rescue from illegal 
custody RaUaltl 850. Non-attendance is not punishable under s 174, 1 P C , where the order is not In wntfng 
Weir 1, 88 } Weir II, 123 The order may be in a prescribed form and lithographed but Jt is not a summons 

WHO UAY BE REQUIRED TO ATTEND. 

2 Only penona sappoied to be aeqaatsUd with-facts -and eiremurtanees.- It appears to hnve 
become the praCTice of Policeotficers m the mohissil to hold a regular mvestigationof yuan judicial character 
in the presence of the accused md their agents but this is not eontempUted by the law which lays down that 
the rollce-officer may examine orally any person supposed to be acquainted with ihelacts and circum.stances of 
the <nse S3 C, 1023. 
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ss. isttieo] 

S. Ro power to eempel a lepety to ottend*— A PoliwoRicer cannot require a surety to attend the 
Pohce^taHon to be examined nnd to give Information as to the person for whom he stands surety 1885 

A. W. N 40. 

4. Ro power to compel the attendance of aecued->This section wis intended to appl> only to the 
summoning b> Station House Oflicer of witnesses or possible witnesses and not to compel the attendance 
of accused persons. Where an accused person refused to obey an order in writing improperly Issued by a Police- 
officer^ under this section and the Police thereupon took her into custody, because she refused to obey 
the written Order , held, that the Police constables concerned were rightly convicted of wrongful confinement 
notwithstanding^ that the offence of which the person thus arrested was accused was a cognizable offence 
Weir II, 231 This section does not authorize a Police-officer to require the attendance of an accused person 
with a view toatiswer the complaint made against him. The intention of the Legislature seems to have been only 
to proinde a faality for obtaining idence and not (or procunng the attendance of the accused, 7 H 274 (F B ) 

FAILURE TO ATTEND. 

5 WUneM boand to attend~Remedy agalnit detaoltlog wltom —If a witness fails to attend before a 
Police-officer making an investigation under this Chapter the proper course is to prosecute him under s 174, 

i p c. ai c m ^ 

DUTIES AND PRIVILEGES OF WITNESSES. 

6 Ro poWer to eall an accoied to prodoee doeomenU.— 4 Bom L. R. 844, where it was held that 
a PoliceKjfficer has no authonty to call on the accused to produce 'iny documents before him. 

7. Vltneu not boond to answer qaeittoni —A retu>al to answer questions asked by a Pohceofficer 
under this section is not punishable under s 176 or s. 179 or s. 187 I P C, as under the present Code there is no 
obligation to speak the truth as there was under the 1882 Code, 25 H. 844. See also 12 W. R. 23 , Weir I, III and 
Wdr 11,123) 25 H 844 ( footnote), 27P.R. 1908s9 Cr L.J.I05t 8 8. L. R. 377« 14 Cr. L. J. 503 

8 Witness net bonod to state treth— Witneu cannot be proieeated for giving false evidence nnder 
«. 195, L P. C.— Witnesses cannot be prosecuted for giving false evidence, 1908 A. V. M. 23 , 23 M. 844. " We have 
amended this clause by reverting to the law as it stood under the Codes of 1861 and 1872. Under those Codes a 
fiersoit examined by a Policeofficer was bound to answer all material questions, but was not liable to be 
prosecuted for giving false evidence in respect of his answers under s |93 I P C 7 C. 121 and 10 C. 408. It 


officer They bear no resemblance to a deposition and ought to have no weightas such attached to them. We 
are aware that there are inconveniences in abolishing the direct liability for giving false evidence to the Police, 
but the balance of expedient seems to us to be in favour of the old law The provisions of ss 202 and 203, 
I P C, appear to us to afford a sufficient safeguard against false information —SeL Com Rep The omission 
of the word truly ’ in paragraph 2 supersedes the cases in 29 V. R 41 , 8 C. L. R. 238 ; B B 216 ) 10 C. 408 ; 11 B. 
899, and follows the ruling in 7 C. 121 (FJI ) = 8 C L. R.X9;TP.R 1898 In 11 B. S59, It was held that sanction 
was not necessary to prosecute a witness und^s 193 for giving false evidence before the Police^ fn 18 C. 349 
and RaUaUl 4S8 , the facts necessary to prove before a person could 1 be prosecuted for giving false evidence 
before the Police were discussed. These oses are no longer of any importance 

9. PrlvDeget ef wUneMes.— ' 

Oj ‘ .G- G j'’i \ examined under this sehton b> the Police 

> “ ■ I and convicted is not bound to speak the 

■ • * would be illegal, Rataalal 619 A witness 

IS not bound -underthis'section to answer those questions put to himbya Police-officer, the answer to which 
would have had a tendency to expose him to a criminal charge, Ratanlal 818 and 488.iWhen there 1$ no habilty 
imposed on the accused to inform the Police preprto tnotu of an) offence mentioned fn s. 44 he is bound 
to answer all questions put to him by the Police dunog Pohee investigatioa His admission of failure to give 
information would not expose him to criminal prosecution under s. i7i>, L P C, when Police have information 
ahead) from other sources, RaUnlal 674. See also cases ated in 26 C. 852 
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(»■) Nol habit to a charge Of defamatton—K statement; made in answer to a question put 
a Police-officer under this section m the course of an mvestig;atlon made by him is pnvileged and cannot 
made the foundation of a charge of defamation 16 M 435 

(m) Not liable vt damages —^ar wnll a suit he for damages for words spoken in answer to question 
put by the investigating officer 28 C. 794 

{tv) Cannot be prosecuted under j 182 / 7* C — A statement made by a witness in answer to 
question put by the Police officer investigating the case cannot be made the basis of a charge under 
5 IS2 I P C To give information in s. 182 I P C means to volunteer information (1905) U B R.I P C.1S 
= 2 Cr L. J 474 referred to 35 P W R. 1914 = 227 P L R. 1914 = 15 Cr L. J 650 See also Ratanlal 124 

(u) Cannot be proseeited under s 211 / 7* C — A witness answering questions put to him by 
the Police cannot be convicted of an oftence under •> 211 I P C Wcir 193, 3lH 506, 6M I T 133. 

' 10 No power to take seenrity bond to appear before the Foliee. — There is no provision in the Code 
itlionzing 1 Police-officer to take security bond for the production of anj person before the Polue Such a 
L'ondrti inttto\o\d and the M^glstrate has no power to alter it nnd impose fresh conditions thereunder 11 C 77. 

RECORDING OF STATEMENT 

11 Not baind to reduce statement into writing —1^ is not obligatory on the Station House Officer to 
reduce to wnting any statement made to him dniing an investigation. Neitlier s 162 nor s 91 of the Evidence 
Act renders oral evidence of such statements madmissibld though if tlie statements be actually reduced to wnt 
i g tlie uirxtxng tiself cannot be treated as pan of the record or ««ed as evidence except for the purpose 
or refreshing memory 11 Bom H C R 120 , 36 C. 281 

12 When desirabta that atotements should be recorded —The provisions of this section should not be 
Utilised in any but heinous cases" Heinous cases include cases exclusively tnabfe by Court of Sessions 

id tliose cases in which special reports are submitted through the Magistnte either to the Commissioner only 
or both to the Lommissionef ind to tive Deputy Inspector General or Inspector General of Police £e g Pol 
Code / 432. * ' - * 

13. Mode of recording *nrwert.— It is not necessary iliai the swtements of w imesses recorded under 
this section shbiild be elicited and Recorded m the fotm of question and answer 7 P R. 1896 It is sufficient it 
‘•uch a statement is substantially an answer to one or more questions addressed to the witness before the 
itatementis m'lde Ss 164 'ind 364 do riot apply to examination of witnesses. Nor can they be pul on oath 
or affirmatto i 15 A ll 

14 Statements of witneisei meii net be recorded in the Special Diary merely to prevent the 

aceased to have access to them —In 33 C 1023 tlie praclice of Police-officers to mcorponte oral sntemei is 
m de to them by witnesses m the Special Diary under s 172 1 1 the bel ef that by so doing those statements 
CO Id be kept from the knowledge of the ^cc^Ised IS strongly condemned Such statements wliether recorded 
1 » diary under s 172 or not fill under the provi*>ion*» of s. 162 and are liable to be produced under the 

ton liiions laid down thereia Ss 161 and 145 of the Indian Evidence Act do not apply to tho^e st'itenients of 
V itnesses 

15 Attestation unnecessary —It is no4 illegal though i nnecessary for a Police-officer recording a 
tement to obtain the signati res oi by slanders to -ruthcnticate his record of such statement 13 A H 

18 Right of aecnsed to Inspect record and get copies of statement— s. 162 and Notes thereto „ 

17 AnswersellcUednotproperiyof the Police.— There IS no prohibition against any person present 
t the time when depositions ire being taken or confessions made to take down in writing what e tlier 

a I n oner or a witness says 10 C 256 5>#Note8tos 15» , n 

ADMISSIBILITY IN EVIDENCE OF STATEMENTS MADE TO POLICE 

18 When not redaced to writing —The statement is always admissible subject lo the provisions of 

the Indian Ciidetiee Actnnd^ 162 does nol deal with sudi statements liBonuH C.R.I90I 36C.381 Itisnot 
iHcgfal to examine a 1 ohce-officer for tlie purpose of impeadung the credit of « wit less who gives evidence in 
favour of the nccused 27 A 469 .S>rl90.W.N 31TMl6Cr L.J 313, as to the dangerof relyingonswiemenis, 

made to the Police which are i ot ludicially recorded. 

19 When redneed to writing— (.t) (Jral evidence of the statement may be given. S 162 does not 

overn Ic ihe genemi provision oithe Indian Evidence Act 36 C.29t| 35 M 217 an 1 397 , 39 B 88— (5) Pat the 
n riling io laming stitei en/ci iv rr'ttf'xri' —except under « 162 * 
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BIQHTS AHD duties OF POtICE 

to iBterfereaee bjr District l!BjUtrAte.->-A Dlstnct Masi^tnte cinnot Imcnere (except in the 
waj of suggestion and adMCe) with the exerdic of discretion gi\en to n Police-officer to simimon witn-r»s*s 
BaUnlal 1S3. 

31. CoBTeBleaca of wltDcaiei thosld bo ttodled and Isqsiry cendaeUd lo a concUfatlog manner — 
See Note 9 to s |57 In 9 C. W N 199nS Cr L.i SI, it Has pointed out that it Ha-s improper that the Police 
should take a number of women awaj from their Milage lo the Police-station on the pretext that lhe> wished 
to examine the women and that the examination might hai-e been as well conducted at the womens own 
houses as at the Police-station. Hut the Code makes no proifslon as to the course to be taken b) a Police 
officer in reganl to the attendance of Purdt iadtes at the investigation 

82 No power to arrest or detain witnesses.— The Police iiase no power to arrest or detain tor a single 
moment persons whose esidence is required for the purpose of an imestigation 7 W F 3. It is lett to the 
person summoned to obey But in no case diould force he used to compel attendance of sucli a person any 
more than a person summoned to ser\e on a jurj Causing attendance under this section does not amount to 
an arrest and in no case can a Policeofficer compel a witness b> force to attend before him. A Police-officer 
ma) summon parties to a Pohce-statioii for the purpose of obtaining information from them but ii tlie voluntary 
action of sudi parties is in any waj intenered with such interference would constitute an *urest liu>tance:> 
hi\e occurred when suspected parties have been Summoned to a Police-station for inqi try and have been detained 
all night. Unless they were detained voluntarily such defeniion constitutes an arrest Under the orders 
oi Government, No 63aa dated 13th November 1865 Poticeofficers when causing tlie attendance beiore them 
of Railway emplovees must send immediate Information to the he d of the department under which such 
employees are serving Pal Mxn. 2nd Ed. p 378 

83. Blading ovee defence witnesses not desirable.— It is extremely undesirable that an imesligat iig 
Foliceofhcer should bind over witnesses for tlie defence ol an accused person whom I e is sending up tor tnal 
and should send them up with the accused nnd tie witnesses for the prosecution It is ad\i»able that the 
Police should have nothing to do With tl e witnesses whom the accused ntny wish lo call for his defence and 
tint It should not be open to Uie accused to allege thit his witnesses iiAve been tampered with by tlie Polce — 
C P O Cir Ptri V,tlo 12. 

34. Impropriety of taking down stateroenU of persons Immediately before their arreati.— \\ here 
there is evidence m the hands of a Pol ceofficer upon which he is bound to arrest n person it is improper 
for bim to obtain a statement from that person professedly under ihisjsegtion and redice it to wnting 
37 C. 299 , but such a statement is admissible in evidence 6 C. 630 

35 InitractloBS regarding cerroboratlTe evidence.— The attention of all investigating of^cers^ts 
drawn to the great importance of testing tfie truth of sutements made by witnesses from whom they get imor 
malion. For instance A states that he was travelling back to his hom^. in a distant village after an 
unsuccessful attempt to purchase bullocks at several places at a certain time and place he saw the accused 
running along with a blood-stained knife in hishand The witiKss was alone at Ihe time atid there was no 
1 . n vv. V— , . M .• -« -in or evcuSe tor b^ing on the spotat the 

Courts would bel eve him unless there 
• - • le may all the same be a |>erfectly honest 

g him up and by iscertaining from his 
co-villagers vvhether he didleave his village at the lime tnd with the object de^red and whether he did visit 
certain places and attempt to purchase bultockv. Tlie wm esses would not necessanly be taken to Court bul 
tlie prosecuting authority should lie i n |x>sition to inform die Court that 1 e can prodi ce si ch evidence ii it be 
desired — Pol Code 37a ^ ^ 1 . t 1 1 L i # 


161* (I) Anj Police-dfhcer making an investigation Tinder this Chapter ”• or any 
Pohce-ofhcer not below sucli rvnL ns the I ocal Government may by 
rtnes^*b^Pohc^°^ general or speoal order, prescnbe in this behalf acting on tlie requisition 
" of such officer may examine omlly any person supposed to be ncquainted 

with the facts and arcumstances of the case 

• VVonliln iiiTHtwleommM *»r orsny Pol iwoO'vr rMVB t on ot tarh oSnr ««rr IptorlfJ br Art XVIIIof 1«», 
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(2) Such person shall befbound to answer all questions rdating to such case put to htm 
bj such officer, other than questions the answers to which would have a tendency to expose him 
to a criminal charge or to a penalty or forfeiture 

1 I / 

2. Section confined to inTestlgation under ttili Chapter.— IS C. 349 This section is applicable to 
an investigation under s 156 (1) consequent on an arrcstunders 55 {c) 1893 Jl. W. N, ^121. 

' *^162. ‘ (1) No statement made by any person to a Policeofficer m the course of an 

Statements to Police investigation under this Chapter shall, if reduced into wnting, be signed by 
not to be signed , use the person making it , nor shall any such statement or any record thereof, 
whether m a Pobce diary or othertvise, or any part of such statement or 
record, be used ior any purpose (save as hereinafter provided) at any inquiry 
or tnal in respect of any offence under mvestigatton at the time when such statement was made 

Provided that, when any witness is called for the prosecution m such inquiry or tnal 
whose statement his been reduced into writing as aforesaid, the Court shall on the request of the 
accused reler to such wnling and direct that the accused be furnished with a cop> thereof, m order 
that any part of such steatement, if duly proved, may be used to contradict such witness in the 
manner provnded by «ection 145 of the Indian Evidence Act, 1872 When any part of such 
statement is so used any part thereof may also be used m the reexamination of such witness, but 
for the purpose only of explaining any matter referred to in his cross-examination 

Pro\ided, further, that, if the Court is of opinion that any part of any such statement 
is not relevant to the subject matter of the inquiry or tnal or that its disdosure to the accused is not 
essential m the intere«ts of justice and is inexpedient in the public interests, it shall record such 
opinion (but not the reasons therefor) and shall exclude such part from the copy of the statement 
funiished to the accused ” 

C2) \othing m this section shall be deemed to «ippl> to anj statement falling within the 
proviMons of section 32, clause (1) of the Indian Evidence 'Act, 1872 ' 

Note.— ThU leetlon hat been raneb araendetf.— The effect of the amendment appears to be clearly to 
control the general provisions as to evidence contained in s 157 of the Evidence Act It is submitted that the 
words' nor shall any such statement or any record thereof . be used for any purpose (save as 

hereinafter pro\ ■ 

words such st . ' 

before the presi ^ 

present imendment the words used are nor shall any staiement or anj record thereof be used for any 
purpose (save as hereinafter provided).' From this the intention of the Legislature is quite clear that the 
general provisions of s. 157, Evidence Act are controlled by the special provisions contained in this section. So 
the statements or the record thereof are limited m their use as evidence to the ^cific purpose mentioned in the 


a defence vritness.’ (See Sel Com Rep , clause 33 ) The whole scheme of the section seems to be that section 
162 as amended IS only to be used for tJie benefit of the accused. It is submitted that the Lcgi'-lature has 
appKv ed the reasoning in 7 A. L. J. 468 = 11 Cr. L L 238. Siee also 34 B. S99 ; 33 C. 1033. ' 

fn light oi the above view it is submitted that 36 0.23!? 35 M. 247] 39 B.58 are no longer good hw 

Note!.— 1 Corresponding sections of the eld Codet.— 5 Ha of Act XXV of 1861 read.—' An> statement 
so reduced into w-nting shill not be signed b> the person making it nor shall it be treated as part of the record 
or used as evidence* S 1 19 the of Code of 1872 read “No statement so reduced to wnting shall be signed by 
the person miking it nor shall it be treiled as part of the record or used as evidence." 

* aub.*Ktu,n (I) wM.uballiutcdror tb««rl«nalmiV«.cl[on (1) br art XVIUof lUl. * 
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irn 62 ] 

The 1882 Code enacted “ No statement other than a dying declaration made bj anj person to a Police 
o^cer In the course of an in\-estlgation under this Chapter shall, i{ reduced to wnliiig tie signed bj tlie person 
making itbr'be used as evidence fegainst the nccusidL*** rt ^ 'f 

B) \ct\ofl886 tlicword*' — •- / t , / b> the Calcutt i 

and Madras High Courts that the * nor sliall such 

w-ntiog must ha\c been dclibcrat f the I egislathe 

Counaltoindicite wh> the change was introduced ^ 

Set^iiryi tie Fomiay CUy ftrhct ^et winch corresponds to this sectioniS2 B. Ill t 
S. Scope of the tectlea.— Tins section does not over nde the pnov islons of s, 27 of tndxan E,Adenci “'Att 
VD that confessional statement ot statements to the Police made b> accused persons leading to the discotery bl 
relevant facts mast not be excluded if the statements arc recorded b> the Police 6 N L. K. 180 = 12 Cr L. J 80 
The proMsions of this section must be taken to modil) the general prot islon of s. TS7 of the Indian Evidenee 
Act 13 0 C. 7 11 Cr I*. J, 117 A Police-officer may examine any pclsoii acquainted witli the facts of the case 

and he is not bound to reduce into unting an> statement made b) that person though if he wishes to do so he 
raaj reduce it into wnting If he does so the written sutement though it maj be used by the Police-officer td 
aid him in his investigation is not to be used as evidence in thermal of tVe accused (subject to the } rovisuy 
WTien the person makes a statement to a police-officer which » not reduced to wnting by him such statement is 
not inadmissible in evidenoe under this secuon since it does not profess to provide for such a case. The Police 
may therefore be questioned as to such statement by the Counsel for the defence as also any otlier person who 
ma) have beard It made. So also when it is reduced to wnting the section does not sa) that the Pobce-officer 
or such other person shall not be liable to be questioned as to it or bound to state the truth when so questioned 
but that the wnting shall not be used as evidence llBom.B C.It.120; 38C.881 

3. Tf&at of power to Investigate ImmatcriaL—Ii it should happen that die Puliceofficer was not 
authonred to hold the investigation his want of authority is immatenal having regard to s IS6 (2) 3 C. V N 
70J at p 717 

Ih Evasion e{ this section by sending witnesses to a Uaglstiata having no jutlsdlctlcn ->A Police, 
officer has no authonty to place witnesses before a Magistrate unless they appear vahntartly It is highl) 
irregular and the policy of the law as embodied in this section is defeated if a Police-oRicer with *i v lew to fix 
the witnesses down to a particular statement should cause persons to appear before Magistrates not having 
junsdictioii to deal witli the case and thus get tlieir statements recorded t^cause the PoliceoHicer may be of 
opinion that the witnesses may be gamed over 29 C 433 , see also 7 C. W N 320 , 27 C. 295 and Notes 22 
23 to s 16-1 

ADMISSIBILITY IN EVIDENCE OF STATEMENTS OF WITNESSES TO POLICE 

5 Admissibility of written statement In trial — (o) The record may be used only for the purpose 
mentioned m the section t.e the accused may at the lime the witness for the prosecution appear^ before the 
Court use the record for impeaching his credit 33 C. i023 » 32 B ill (F.B ) Si B 899 , 13 0 C. 7 11 Cr. L. J 117 

also26U 191, saw N 218, UP W R 1913 >=>171 P L R 1913 — liCr IhJ 190 , 1 P. W R. 1914. Butin 
36 C 281 , 35 U 247 and 397 it was held that oral evidence of the statement may be given to corroboratt. a prose- 
cution witness. Under the old Code of 18S2 the record Could be used in fav our of the accused 

(^) The person making the statement may be questioned about it and with a view to impeacli I is 
credit the Police-officer or any person in whose hearing the stafement was made can be examined on the {tolnt 
unders o\ the Indian Evidence Act IIB 657 and«39 , 9 C.433 — 11 C.L.R 569 { 17 A 37)33 C. 1023. 

(r) In 11 B H C. R. 120, fi has been held that under the Code of 1872 tlie wnting m ) l>e Used f r ilx- 
purpose of refreshing memory But in 33 C. 1023 U is laid down that it is very doubtful wl etlier a | illo -od 
could refresh I is memory as to such statements unless the wnting is already m and hid Iweii [ it to tl wilii'-Kd 


0 6. InadmlulbQlty of writing coatalatag atatenseat against t3wwesne£.—^« 'TV- r .«cuttake 

down in wnting of a witness for prosecuuon and recorded b> a PoS»<n®‘ecr lanao* .^israrted or 
inevidcnceagalnstthb accused,32B.lll (F3.) 17P R.188I,4B.L.R.S — 
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IS illegal lora Magistrate tning Jin .iccused person to 1156*35 e\idej)ce against him, the statements made by 
the prosecution uitnesses before the Police by comparing them uith their depositions and as a result of the 
companson to convict the accused, 9 Bom.L.B.fi95>=6 Cr. L.3 . 221 { 9 Ben. L. R.366 saS Cr. L. J. 353. (3) The 
•statement cinnot be used to impeach the credit of a defence witness whose statement may hav e been recorded 
by the Police, 15 A. 25. Fer Beaiian, J , m S? B. 111. (c) Not to make up for the deficienc> in the ev idence of 
the prosecution witnesses, Bataalal 935; 28 C. 348 {d) It cannot be used as corroborative evidence oi the 
prosecution witnesses against the tccused, 22 B. 596 ; 130 C. T= IS Cr. L. J. 117. 

7. Inadmissibility of writing In favour of (be aecnsed— Statement to Felieo cannot ba used In favonr 

ef the aeeised — hrom the mere saving clause in this section (1882 Code) on behalf of accused persons, the 
I 5 a police-officer under It may be used 

- A saving clause cannot properly be 

■ and different effect to the previous 

■ : I’. ‘ . 3 Pohce^jfficer for the purpose of 

impeaching the credit or a witness who gives evidence in favour oi an accused at his'^tnal, having previously 
given a statement to the Police-officer different feoni, and inconsistent with, Ins sul>sequent statement at the tnal, 
1905 A. W. K. 64, which tollous 11 B. 657; 15. A. 25. The law now adopts the Full Bench view in 19 A. 390, 
See al«vo 17 A. 57. 

8. In&dmissibihty of sfatemeot reduced to writing by the Police for other purposes.— (a) Jn a substijitfoi 
There is nothing in this section which limits the prohibition of the use oi such document, pw , the state 

ment taken down in writing as evidence to a matter of the charge which is actually under investigation by the 
Police-officer when the statement is made It extends also to the use of such a document against the person n ho 
15 alleged to have made the statement, 28 C. 348 and see Notes 2) and 19 below Such a statement is not 
admissible under s 35 of the Evidence Act, because it is not a public official record within the meaning of the 
section. It being not neeessartly part of the official doty of the Police-officer to prepare such a document at all, 29 
C. 843. In 35 M. 397, St.NDvRA Ivek, J , dissents from 28 C. 348, and is of opinion that under s 55 of the Evidence 
Act the prosecution may simply put in the record without calling the officers when it is desired to prove a 
statement made by a witness because It isrjuitesiiffiaent under s. 35 that the entry IS made in the disehargeoi 
official duty ‘ 

(5) I-or pioseeuhon undir s 193, / P C— Phe wntten statement cannot be made Uie basis of an 
order for the prosecution under s. 193, I P. C , of the person making the statement, 1908 A. W. N. 22. See 
Note 8 tinders 160 

{c) For prosecution tinders l\\, I P C—A swtemeiit under s Jbl made in answer to questions by tl e 
investigating Police-officer cannot be nude the basis of a prosecution under s 182, 1 P C , 15 Cr. L. J. 650 ^ 25 
In- Ca. 978 ; 2 Cr. In J^474 (Bur.) I See also 20 M. L. J. 132 « 8 M. L. T. 87 11 Cr. L. I 288, i noted under s. lo-t 

where It was following 31 M. 506, that a statement under s. 162, is not a complaint ora charge and cannot 
be made the basis of a prosecution under s 21 1, 1 P. C But see Note 21 below 

9 It oral evidence ef > statement to the Police redneed to wriliog admittlble 2— bnder s, la? oi 
.TAtf /fldww Kfrwre Wcr. an oral atatemeiit made to the Police during a Police Investigation by a witness may 
, , J , r _ , _ , i. -,r- ■* - n c c«r» •i.itifany such 


refinement 
swer la that 



o! the Madras High Court are unanimously of opinion that the law as Interpreted by 38 C 281 is correct, 35 M 
247 and 397. In 39 B. 58, the Bomb.iy High Court too ArAf that under s 162 the wntingonlj is excluded from 
evidence, but the right to prove any statement to the Police fi) oral evidence to corroborate the testimony of any 
Witness is not taken away by the section But in34B.899it waslaid down Khalit fsconirary to the plaiiiinteil 
tion oi dlls section to allow an investigating Policeoffic^tobe questioned in ex imination in<hief about whit 
the various witnesses said to him during the investigation It ojiens an Undesirably wide field for cross-exani- 
iruation .and teads to the mtention of the Court being directed and distraaed from the true issues.' In S3 C 1023, 
it vv-is held that it would be quite unfair to accept the Polico^ifficer’s perfunctory readings of his diary as proof 
•oiihe »! .temertt when he could not remembtr Xvhat had iieensaid In 7 1. L. J. 45I.-11 Cr. L. J. 235, K^ox J. 
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to follov. 91 C. 991 uhlie Kakamat IIlsain, J .dissemed from him mid .ip)>roNtd of the ruling, / Ste niso 
the judgment of Suvckr IjkU, ] , in 19 0, C. 7 11 Cr. L. J. 117 uho m of opinion thnt the reasons for excluding 

from e>-ldence the written record of such statement, npplj «Uh equ il force to a vtva voce recital oi such state- 
ment from memory by the Polic«x>Ricet, 17 JL 87, But see I Pat. L. J.Sll approving 88 C. 281. 5eealso2C 
Bets. L. K. MS over ruling $9 Bern, 6S and 21 Bern. 698. 

10. Rev far U the rale ai to cerreberatlon by former itateineati ander s. 1S7 of the Brideiice Act 
mediOed by thU section 7— The general prov tsions of s 1S7 of the Indidn Evidence Act nius^ be taken to be 
controlled by the speaal provisions of s 162,7 A. L.8. 888^11 Cr. L, J. 23S. The rule contained in s \STo\the 
Indian Evidence Act is modified in the foUoiAing respects, vtt (I) as a geiierd rule, the vvntteii records ol 
statements prevnousl) made by witness to a Police^fiicer which is referred to in^ihe section as ;,sucli wnting^,’ 
in the course of an investigation cannot be used as evidence , (2) such wrijten record of the statement cannot 
be used (o) to corroborate the statement of a witness for the prosecution or (4) to corroborate a statement for 
the defence or (c) to impeach the aeditof a (witness for the deieiice, and (3) it may be used to impeach the 
credit of a wimess for the prosecution i! fa) the accused person requests the Court to inspect the written record 
of the deposition and (4) the Court thinks it expedient in the interests of justice to allow a copy of such 
statement being granted to him. /VtScnder L\l, l.m l$O.C.7= 11 Cr, L.J 117, O/al evidence of such 
statements may be giv'en by the Policeofficer, 38 C.281;3S II.S97; 99 B. 66. 5i;r Note above;. 

Bombay.— In a Bombay case il is now held as the result of th^ latest alnelidment oi s. 162 of the Code, 
that a Police statement can only be used for one purpose, and that is for the accused to contradict a prosecution 
witness m Uie manner provided in s. US of the Indian Etndenee Act , and it is quite clear also that it is not 
permissible for Police statements, whether oral or written, to be put in evidence m ordSf to corroborate a prose- ' 
cution witness or to contradict a defence witness To this extent the rulings in 22 B. 598 and 39 B, 98 are 
superseded by the enactment of the Legislature 26 Bom. I.. B. 665. ^ 

Lahore.— The decisions in 8 L.2I and 8 L. 171 support the nomba> view and disapprove ot 5 L. 324, 

7 It. 214 upholds the decisions In 8 L. 34 and 8 L. 171. 

' Galeatta.—The decision m 30 & W. K. 142 agrees wttii the above Bombay case and holds that 
s. 182 oi the Code is clear enough to exclude any statement mideby 'iny person and directs that such statement 
shall not be u-sed for any purpose not provided for by the section itself So a map prepared m a criminal case 
should not have thereon any statement made by a witness to the person preparing the map noted thereqn 
Such statements In a tnap prepared by a PoIice^fHcer are inadmissible under s 162 and a% hearsay 
ev idence 30 C. W. R. 503 agrees with 30 C. W. N. 142. 

Lahore.— In 7 L. 84 it was further held that s 162 of the Code applies to the statements of persons 
as witnesses examined by the Police in the course of an investigation and not to the statement of an accused 
person, and that U does not over nde or modify the provisions ol s 27 of the Indian Evidence Act 

Patna.— In 6 P.63 it was also held that the mam object of the amendment of the section is to prevent 
the use of the i statement of prosecution witnesses as corroboration under s 157 of the Evidence Act 
Sections 161 and 162 ol the Code do not override the general provisions oi the law with regard to the 
admissibility of sutements made by accused persons as laid down in ss. 27 and 23 of the Indian Evidence Act 
of 1872 ' 

Contrary to the above Bombay decision ft has been now held in 43 M. 640 *6 43 H. L. J. 195 that the 
provisions of s. 162 of the Code either as am^ided or as n stood before the amendment, were not an absolute 
bar to the use of such oral statements at the tilal for any purpose admissible under the Indian Evidence AcL 

11. Effect et vYoagly admitting itaUmeot la evidence. — Where a judge admitted in evidence ndocu 
meiu recorded under s 162 andrefened in his address to the jur), the High Court »et aside the convictionas 
inthearcumslancesollhecaseitmayhaveniisiedihe piry, 12 Cr.L 3.244 (M) 

THODUCTION, INSPECTION AND COPIES OF WRITTEN STATEUENTS. 

12. Proeedare for prodactlon and ate eC rtcerd of ■tatemenu.-'Kecords of statements are ’liable to 

be jiroduced only under the conditioas laid down nndet this section, tx , the accused ma>, at the time the 
witness appears before the Court, ask the Court to refer to them, and the Conn mav, tf it thinks expedient m the 
ends of justice, furnish him with copies of such stitenients lor the purpO'e of impeaching the credit of the 
witness. i , d - > ' 0 
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IS lUegal fora j'lagtstrate toing an accused person to use'as cMdence against Inni, the statements made by 
the prosecution witnesses before tlie Police by comparing them with their depositions and as a result of the 
companson to conMct the accused, 9 Bom. I,. R, MS <=6 Cr. L. J.22I; 9 Bom. L. R.SS6a=5 Cr. L. J.SS3. (^)The 
•staiemeni ciiinot be used to impeaph the credit of T defence witness whose statement may have been recorded 
by the Police, 15 A. 25. /VrBEAiiAN, J , in 3J B. ill. (c) ^ot to make up for the deficiencj in the etidenceof 
the prosecution witnesses, Bataolal 995; 28 C. 348. {d) It cannot be used as corroborative evidence of the 
prosecution witnesses against the accused, 22 B. 596; 13 0. C. 7 » 13 Cr. L. J. 117. 

7. loadmlsiIbiUty of writing io favonr of the aecaicd— Statement to PoHee cannot ba tited in favoor 
♦f the accased.— hrom the mere saving clause in this section (1882 Code) on behalf of accused persons, the 
general pnnaplt tpnnot be inferred that staremeiit made by anj person to a PoJiceofficer under it maj be used 
as evidence /or an accused person, though it cannot be Uicd og-erwjf him A saving clause cannot properly be 
looked at lor the purpose of extending an enactment, nor can It give a new and different effect to the previous 
•iections ot the enactment, 11 B. 637, It is not illegal to examine a Police-officer for the purpose of 
impeaching the credit of a witness who gives evidence in favour of an accused at Ins^tnal, having previously 
given a statement to the Police-officer different from, and inconsistent with, his subsequent statement at the tnal, 
1905 A. W.N 64, which toUows 11 B.637} 15. A. 25. The law now adopts the Full Bench view in 19 A. 390. 
Sfr also 17 A. 57. 

8 InadmisstbiUty of Btatemeot rednced lo writing by the Police for ether parpeies,— (o) /u a subseguenl 
^ait —There is nothing m this section which limits the prohibition of the use of such document, viz , the state 
ment taken down in writing as evidence to a matter of the charge which is actually under investigation by the 
Police^fficer when the statement is made It extends also to ihe use of such a document against the person w ho 
IS alleged to hive made the statement, 26 c. 348>and s^t Kotes 2] and 19 below Such a statement is not 
admissible under s 35 o( Me Evidence Ael, because it is not a public official record wijhm the meaning of the 
section. It being not neeessanfy pirt of the official duty of the Police-officer lo prepare such a document at all. 28 
C 848. In 35H. 397, Slvdvra Iver, J , dissenti from 28 C. 348, and is of opinion that under s. 35 of Evidence 
Act the prosecution may simply put in the record without calling the officers when it is desired to prove a 
statement made by a witness beciuse it isquicesufficient under s. 35 that the entry' is made %ft the disehargeoi 
official duty 

(5) lor ptoiecititon undtr s 193, / P r—Phe wntien staiement cannot be made the basis of an 
order for the prosecution under s. 193, I P C, of the person making the statement, 1908 A W.N. 22. .Sire 
Notes under 160 

(<■) Forproseeittion under s 211, / p C — A statement under s Ibl mide in answer to questions by tJie 
investigating Police-officer cannot be made the basis of a prosecution under s 182, 1 P C , 15 Cr. L. J. 630 = 25 
Itt Ca.g78;2Cr. lkJ.474 (Bor.) ( Jlre also 20 M. 1^3. 132= 8 M, B. T.B7 11 Cr.L.5 28B,tnoted unders.j5-l 
where it was /e/d follow mg 31 H. 806, that a statement under s. J82, i» not a complaint ora chirge and cannot 
be made the basis of a prosecution under s 2ll,I P.C But jre Note 21 below 

9 It oral evldeace ot a stateraent to the Police aredoced to rrrUing admissible ?— Under s la? oi 
Jhe Indian Evidence Act, an oral &tatement made to the Police during a Pohee investigation by a witness may 
be admitted at the tnal by way of corroboratingthatwitnesss depositioa But this seaioii enacts that if any such 
statement is taken down fn writing, the wiiung cannot be used as evidence If it be said that it is a refinement 
to hold that the writing cannot be admitted, but that the stelemeni if not reduced to writing can, the answer i-> that 
the I egislature has chosen to alter its language in this section of this Code drawing a distinction between the 
statement and the writing There is nothing therefore, in the special provision of the existing Code to override 
the general prov isions of Evidence Act as to the proof by oral ev idence of former statements 2 C. rf* N. 702 u is 
decided under the old Code (1883), and this point was not deadwl lii32B 111 (P.B); 38 C. 291 All the Judges 
ol the Midras High Court are unanimously of opinion that the law is interpreted by 38 C. 281 is conrew, 35 M. 
J47 and 397. In 39 B. 88, the Borntwy High Coorltoo/eA/thit under s 162 the writing only is excluded from 
evidence, but tht ri^t to prove any statement to the Police by oral evidence to co/robonte the tesumony of any 
witness is not taken away by the section. But in94B.599it waslxiddotvn\hat It ispontrary to theplainlnteii 
lion of this section to allow an iiuesiigaling police-officer to be questioned in cxamimation inchiei about wh it 
the vanous witnesses said to him dunng the investigation. It opens an undesfnbly wide field for aoss-exim- 
in.stion snd leads to the aticntion of the Court being directed and distracted from the true Issues. In 33 C 1023, 

It w-vs Ar/rf that it wuuld be quite unhir to accept the PoIiOMifficer s perfunctory readings of his diary ns proof 
olthe sruemtm when he could not remembvr What liad liCensaid in 7 1. Jk J. 48I-. It Cr,l,.3.335, Knox, J. 
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refused to lollo* 88 C. 881 uhile Kakamat UtSAJS J ,di5senied from liim nnd .ipi>ro\ud of the riilinj / iNo 
the judgment of Susder J , in IS 0. C.7 a 11 Cp> J< IIT uho is of opinion th-it the reasons for excluding 
from evidence the uniten reconl of such sntemeni, nppl) with equtl force to a tnva voce recital oi vuch state* 
ment from memory Ij> the Police-officer, 17 JL. 87, But ut f Pat. L. J. 311 approving 38 C.381 Set als<J 38 
Seta. U It.965 overruling 89 Bom. 88 and S3 Bern. 896. 

10. Row far ii the rote Ai to eerroberattofl bjr former itatemeitt under ». 157 of the ETldenee Act 
modified by thlitectienf—The general provisions of s 157 of the IndxAn Evidence Act mus^ be taken to be 
controlled by the specal prov isions of s 163, 7 A. L. J. MS ca 11 Cr. L J. 295. The rule contained in s \V3o\the 
Indian Evidence Act is modified m the foUoumg respects, vt: (I) as a geiier d rule, the written records of 
statements prevaousl) made by uttness to a Police-officer which is reierred to injthe section as ‘such writings, 
in the course of an investigation cannot be used as evidence, (2) such wTi^ten record of the statement canuot 
be used (o) to corroborate the statement of a witness for the prosecution or (d) to corroborate a statement for 
the defence or (c) to imiveach the credit of aiwnness for the deience and (3) it may be used to impeadi the 
<Teditof a witness for the prosecution i! (a) the accused person requests the Court to inspect the written reeprd 
of the deposition and (8) the Court thinks it expedient in Uie interests of justice to allow a copy of si'ch 
statement being granted to him. /Vr Slnder Lal. J , in IS O.C. 7 = 11 Cr. L J 117, Qral evidence of siich 
statements may be giv en by the Police-officer, 36 C, 281 { 85 H. 397 ; 99 B. 96. Set Note above. 

s; f J- - -r .e.-» ^ode, 

• cution 

' IS dot 

permissible for Police statements whether oral or wnltcn, to be put in evidence in order to corroborate a prose- ’ 
cution witness or to contradict a defence witness To this extent the rulings in 22 B.,59S and 39 B. ss ^re 
suj>Brseded by the enactment of the Legislature 26 Bom. L. R. 985. “ ’’ 

Lahore.-»The decisions in 8 L. 21 and 6 L. 171 support the Bombay view and disapprove ot 8 I<. 9281 
7 L. 281 upholds the decisions in 8 L 34 and 8 L. 171. < 

CsIenItA.— The decision m 30 C W. N. 142 agrees with the ^abov'e Bombay case and holds thst 
s. 162 of the Code is clear enough to exclude any statement made b> any person and directs that such statement 
shall not be used for any purjme not provided for by the section itself. So a map prepared in a criminal case 
should not have thereon any statement made by a witness to the person preparing the map noted thereon 
Sudi statements in a map prepared by a Police-officer are inadmissible under s 162 and as hearsay 
evidence SO C. W. N 503 agrees with 30 C. W. N. 143. 

Lahore.— In 7 L 84 it was further held that s 162 of the Code applies to the statements of persons 
as witnesses examined by the Police in the course of an invesdgaUon and not to the statement of an accused 
person, and that it does not over-nde or modify the provisions of s 27 oithe Indinn Evidence Ait 

Patna.— In 8 F. 63 It was also held that the mam object of the amendment of the seaipn is to prevent 
the use of the statement prosecution witnesses as corroboration under s 157 of the Evidence Act 
Sections 161 and 162 of the Code do not override the general provisions ot the law- with regard to th« 
admissibility of statements made by accused persons as laid down m ss. 27 and 28 of the Indian Evidence Act 
of 1872 ' ' ■' 

Contrary to the above Bombay deasion It has been now held in 43 H. 640^48 M. L. J. 195 that th« 
prov isions of s. 162 of the Code either as am^ided or as it stood before the amendment, were not an absolute 
bAT to the use of sudi oral statements at the trial for any purpose admissible under Indian Evidence Act. 

11. Effect of wrongly admltUiig statement Is eTldence.— Where a Judge admitted in evidence ndoco 
ment recorded under s. 162 and referred in his address to the jury, the High Court set aside the conviction?* 
in the arcumstances of the case it may have misled the jury, 13 Cf.Im J.344 (M ) 

IPRODUCTIOH, IKBPECTION AND COPIES OF WRITTEN STATEMENTS. 

12. Preeedore for prodBCtlen and sse of record «f itatemenu.— -ReCordsof statemeiits are> liable to 

be produced only under the conditions laid down tlndef this section ue , the accused may, at Hie lime the 
witness appears before the Court, ask the Court to refer to them, and the Court may, If it thinks expedient in the 
ends of justice furnish him with copies of sudi statements for the piirpo*^ of imptacliing the cndlt of tie 
witness. fi V 1 ; 
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Where after all the prosecution witnesses had been examined the accused applied to the Court to 
summon a prosecution Police witness with his diar> as a Witness for 'the defence held that the application 
could not be granted But in such a case the Court ought to send for and peruse the statements re<»rded in the 
diar) and if on such perusal it thinks that it would be expedient in the interests of justice to allou the accused 
to me such statement for the purpose of impeaching the credit of the witness, it would be open to the Court to 
furnish the accu 
further CTOSS-exan 
of justice would 

33 C. 1023 *' ' 

13 Proof of and esseatia] formalities fee Bslflg iheatatement — A Policeo/licer's notes of statements' 
made to him in the course of an investigation and recorded by him under this section should if used tt all at tlie 
subsequent trial be used only after proper proof of them and of the circumstances under which they were 
recorded and under the direct sanction of the presiding Judge 16 A 207 The Police^jfficer who recorded the 
statements cannot be cross-examined under s H5 or s I6I of ttr with record to such 
statements such cross-examination being allowable onij in regard to entries properly recorded under s 172 if 
the Police-officer refers to such entries for the purpose of refreshing his memory It is doubtful if the 
Police-officer can refer to statements recorded by him under this section unless the wnting is already in and has 
been put to the witness who is alleged to have made the statement 33 C. 1023. But see Note 8 above. The law 
directs that the written statements cannot be used as evidence unless they are admitted in accordance with the 
provisions of this Code and ike Indian Evidence Ael d Betn L H. 693 a 6 Cr L 3 221 See IT A 57, 26 C. 348 , 
11 B 657. See 18 Cr L J 844 

14 ProTuo— Bight of aeeaied to prodaetion and getting copies of itateraents Before cofi- 
meneemtni of prelvntnary inqutry—not enidled to procfvr/ton.— Before the commencement of ffie preliminary 
inquiry against an accused person under remand he is not entitled either under the general pnpciples of the 
common law or under this Code to copies of statements of various persons recorded under this section or by a. 
Sfagistrate under s 164 pO if 189 (FB) referred to] The question whether he is entitled to such copies 
cannot be deternnoed with reference to the question wbetber the statements ire public documents 'is defined in 
s 74 Indian Evidence Act because whether an> person has a nght to inspect ati> particular public document 
is a question not dealt with by the Evidence Act and altogether outside its scope 30 Iff 466 

(i) After commeneement of inquiry— entitled to prodietton but getting copies discretionary with 
Cbwi*/— The accused may at the time the witnesses appear b^ore the Court ask the Court to refer to the state- 
ments and the Court may if it thinks expedient in the interests of justice furnish him with copies of state- 
ments for impeaching the credit of the prosecution witnesses S3 C 1023. The accused can only get access 
to wntten statements made by the prosecution witnesses at the discretion of the Court It is no longer a 
matter of nght (/kr Beaman J ) 33 B 111 , 13 0 C.7 — II Cr L J 117 It is only if the Magistrate considers 
It expedient m ffie interests of justice to grant such copies that the accused can obtain or use such copies, ft 
IS not necess'iry for the Magistrate to sa) that it is not expedient to grant copies 26 Iff L. J 182 ss IS Cr L J 
289 See 16 C. 610 , 20 C. 643 , 19 A 29 , 16 A. 207 and IT A 97, deaded under the old Code 

(c) After close of prosecution evtdeneeapphealton might be refused— See^ C. 1023 , Note 12 above 

(d) Convution without disposal of an appheatioH for copy Where the trying Magistrate at 

' • r u ^ ution witnesses recorded by die Police 

• to the Police without recording an order 

the accused w ith a copy md convicted 
the accuseil and the conviction was confirmed on appeal bj the Sessions Judge the High Court set aside the 
convicuon and directed the Sessions Judge to re-hear the appeal and send for the statements recorded by the 
Police and if he found anything in them ol advantage to the accused to also summon the witnesses who made 
them and allow cross-examination after supplying the accused with a ropy of iheir ‘.tatemenis 36 C. B60 

19 AecBted not entitled to Inspect the record bat only to the copy -—This secuon debars the accused 
person Irom inspecting the record of the statement ol the witness to the Police II the ruling in 36 C. 281 
is correct then under s. let of the E ndenee Act the accused may be entitled to inspect the writing ii it is used 
to refresh the memory of tlie I olice-oft cer giving oral evidetxo of the statement. Per StNDRR Lal, J in 
ISO C.7 — licr UJ 117 
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STATEMENTS OF ACCD8ED PEBSONB. 

16. Does th« seetloo detl with the ttatementa of aeeaied persons made to the Police and recorded 
by them S of the 1SS2 Code contained the following proviso " nothing m this seaion shall be deemed to 
affect the pro\i<ions of s 2T oUhe Indian Eindence Act* This provision has been omitted m lliN Code, and 
It must onh be i>eciuse it was unnecessary It Jns never been held or contended that, under tlie present law 
s. 162 oaerndes s 27 of the Evtdenee Act, so that die confessional statements made b> person in Police 
cii«todi , or to the Police leading to the discovery of relevant facts must he excluded il llie statements hav e been 
recorded b) the Police Suth a result would render niigatorv tlie proi isions of s. 28 of the Evidence Act and 
the omission of the former proviso leads one to conclude thats 162 was considered to refer to statements of 
uiinesses 6N.I1.B 160, 13Cr. L.J.60. Statements of accused to the Police though reduced to writing not 
being confessions were Af/dto be properly admitted in evidence, on being proved by oral evidence .Slrralso 
IS P. W. R. 1913 => 171 P. L. R. 1913 » II Cr. L. J. => 190 and Note 19 

17. InerlmloatlBg itatementi «f aecnsed made to Police Ii not Admissible.— A statement made b> 
an accused person to Police-officer is not admi sible In evidence against him when he is on his trial for the 
otience he IS cliarged with, 11 P. L. R. 1906. This rule must be limited to confessions or admission of directly 
incriminating circumstance. See ss. 25 and 2fi of the Inamn Evidence Act, and 41 C. 601. In 26 C. 569, it was 
held that s 2a of the Evtdenee Act, applies to every Police-officers including Police^fficers of the Native States 
and is not restricted to the officers of the regular Police As to Police Patels in Bombay, see 17 B. 465 ; 19 B. 383. 
See also 1 C 207 at p 219{ 1 C L R. 21; 26 C. 569. A Policeoflicer should not be allowed to depose to 
confessional statements, IS Cr. L. J. 474 (Sindh) In 39 H. 397 five Judges of the Madras High Court, held that 
previous statements o! an approver being confessions made to a PuIice>officer are inadmissible at the trial 
against an accused person under s 25 of the Evidence Act, while the other five were of opinion that the 
statements of approvers to the Police though tnculpaior) and confessional m their nature are not inadmissible 

2$ oi the Indian Evtdenee Act it is not sought to use them against the persons making them. 
S 25 does not preclude them from being given as evidence of a (act which goes to show that the statements of 
the approvers -vt the mal were true See also IS A. !• J. 1077 17 Cr, L. J. S and (1917) M. W. N. 875. 

18. Btatemeots of accused to Poliee^cfflcer net amoiuitliig to admission of gnQL— An admission made 
bi an accused person may be proved if it does not amount to a confession, 3K. L R.51 k 5 Cr. Ii. J. 434 An 
admission made b> an accused person to a Police-officer before arrest is admissible in evidence, 6 C. 630 a 7 C. 
L R,541. also 10 B I«.R. App 2; 9 Bom t R.313;37C 467 ; 41 a 601 , 72 P. L R 1916»l7Cr. t> J 183 
36 In Ca 823. 

19 Accused s statement may be proved thoogh writing containing It cannot be admitted —It is not a 
correct interpretation of the meaning of this section that statements made bj an accused person to a Police- 
officer holding an investigation under this Chapter cannot be proved against him, whether they be reduced to 
writing or not The true meaning is that a statement reduced into writing under s. 161, ir , the document 
containing such a statement shall not be used as evidence against the accused but not Uiat the statement made 
bv an accused person shall not be proved, 19 P. R. 1886 ; 5 P. R. 189 1. 

20. Confessional Btateuenta leading to discovery of facto —S 21o\the Evidence Act not intended 
to let in confessions generally , and no judicial officer dealing w itli that section should allow one word mortf to 
be deixised by a Police-officer detailing a statement made to him bj an accused, in consequence of which he 
discovered a fact than is absolutely necessary to show how the fact that was discovered is connected with the 
accused, so as in itsell to be a relevant fact against bun. 6 A. 509; 11 C. 639 ; 4 A. 193 ; 35 P. IL 1900 at p 33; 
12 H. 153; 11 B. H. a R. 242; 10 B. 595, 25 C. 413, if B. 260 ; 28 P. R. 1894, 13 P. W. E. 1913e» 14 Cr. L. J 190; 
8 P. W. R. 1914 = 33 P. IbR. 19I4» 19 Cr L.J.6; IS Cr. L.3. 033 (H) — While a statement forming part of a 
narrative made to the Police is not admissible in evidence, if it amounts to a confession that the accused 
himself committed the offence, 31 H. 127 ; a statement that stolen property would be found in a certain place is 
admissible, 26 H. It. J. 352 = 16 Cr. L. J. 833. The exception contained in s 27 to the general rule in s. 25 must 
be very strictly confined within its legitimate limits. When, therefore, the accused stated to the Police * I will 
point out the pL-ice where I committed the murder’and pointed out the place, Ar/lf the words ‘I committed the 
murder’ were in-idmissible, 11 P. B.191S. Where there ate several accused and it t$ not possible to siy whicli 
01 them gave the information leading to the discovery trf bets, the whole ol the evidence of the joint discovery 
IS inadmissible, 9 P. W. R. 1914 = 63 P. L. R. 1914=15 Cr. L. J. 499. 

21. Btatementi a« ta ewainUp of property admiatlble.— Statements made by accused persons to 
Police-officers as to the ownership of property, wbidi i> the subject-matter of the proceedings against them 

21 
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although inadmissible as evidence against them at the trial for the offence With which they are charged, are 
admissible in evidence with regard to the ownership of the property in any inquiry under s, 523 b> the 
Magistrate, SB. 131. See abo 6 a 530 C. L. IL S41; 1 C, L. R. 21} 1 C. 207; 3 B. 12} 11 B. H. C.fr 242} 
ISC. S87) 6 B. 34 and 6 B. 293 at p. 291. 

DYING DECLARATIONS. 

22. Instraetioni regarding dying declairAtlonit.— When a person whose evidence is required 
imminent danger of death, his slatemetils should be recorded b> a Magistrate exerasiog judicial functions 
If this cannot be arranged for and it becomes necessary for some other person to record this dying declaration 
itshould.if possible, be made m the presence of the accused or of attesting witnesses A dying declafation, 
made to a PoUceofficer should, under the provisions of this section, be signed|by the person makuiB it.— 
Beng Pol Code, p 377 It is advisable where a dying declaration is elicited by questions to set oid Ibe 
questions and answers and if possible, it should be taken in the presence of the accused who should then be 
allow ed to cross-examine if he likes, 6 C, W, N. 72. 

22-A. Dying declaration, Its evideatlary value.— In ihe case of a dying declaration which by the l^w of 
this country assumes a character widely different from what it is under the English Law, which is relevant 
under the Indian Evidence Act whether the person who made it was or was not at the time, when ji was made 
under the expectation of deatli, and the weight to be attached to which depends not upon the expectatimi 
death which is a guarantee of its truth, but from tlie circumstances under which it was mnde and uj’on ibe 
nature of the record that has been made ot it, it becomes almost always a question ot fact as to wlietb®*’ >1 
should be relied upon or not 52 C. 937 « 29 C. W. N. 738. v Mtichetl, 17 Cox C. 0. 503 and 607 referred fo ) 

23 PrellmlDsries to he ascertained when a man b lo a dangerous condition and his stateiP^"^’ 
«r« necessary, —When a Pohoeofheer making inquiry m any case has reason to believe that i person «hose 
statements may hnve an important bemng on the case, is iti a dangerous state and likely to die befor* ibe 
completion of tlie proceedings, or before his deposition can be taken on oath in the presence of tlie 

before a Magistrate, he should be most careful first to ascertain in the presence of respectable witnessest <be 
apparently dying man s impres'»ion of his own condition, and next to take down his statement verbattnu-^^*"^' 
Pol Matu,p 379 

24 Signs might be treated as verbal statements —In 7 A. 385 (F.B ) , it was held by the Full De»ch. 
thst where the deceased st the time of questioning wns oanscions and nble to mike signs in respons* 
questions asked the questions put and the signs taken togetlier, might jiroperly be regarded ns pcria/ 
stileinenls made by a person as to tlie cause of her dcnlli witliin the menning of s J2 of the Ejidence Act and 
therefore evidence to prove the questions put and signs made was ndmissible In such a case it is essential 
lint tile stntenient should be n true record of whnt actuilly took place uiid should show on the fnce of it ibv. 
questions put nnd the intiire ot signs nnife m rc|il>, 2 P. R. 1888, 9 P ft. 1900. 

25 Dying statement made In absence of accused— admlsslbUUy —The dying slitemcnt of "x dece^scd 
person must »>t. uken in the presence of tlie accused. il not so taken the u/n/iwy cannot be adniilted to prove 
the snumeni made Ihe statement may, however, be proved m the ordinary way by a person who 

it and the writing inaj be used for the jjurjxise of refreshing the witnesses* memory, 8 C.211 e=10 C. L R 
6 C. W. N 72 Slid 921, 13 P. ft. 1686; 6 Bur L T. Cr.L,J. 396 In 6 C. W.N. 921, where a dying dccl.^^^ 

tlon had been recorded b) a Police Sub-Inspector nnd attested by certain witnesses nnd the record of s‘'c 
stntement was mnde, evidence, held, the writing could not be made evidence, but Ihnt the stntements 
the deceased might be prov ed by persons who beard tliem See, liowever, 16 Cr. L. J. 759 (M ) , 7 L. 91 , 49 C.3 

26. To reoder dying statements admissible, the accused must be on bis trial fpr eanilng deatb.-'f'j 
25 B 43* a statement made b> die decevsed to and recorded by n Police jetn idar to the effect tint the nccu^«‘ 
who wns concerned wiUi dacoity, had Slabbed him on ihe nghtsicle ol the chest, was rejected on the 

that It was not shown that the death of the deceased was caused or accelerated by die dacoitj See also? L B 
33 »> 6 Bur. L. T. 183 « 14 Cr. L. J, 610. 

27. Dying siateroeat must be duly proved — A dying statement whicli had been proved by taki*^ 

evitlence of the Magistrate who recorded it should not be accepted In evidence widiout such proof Thef^ 
that the Magistrate who recorded the statement Is the same as die committing Magistrate is legally insuffici«/nt 
to prove the dying declaration, 17 P. R. 1911 — 13 Cr 1^3.225. > 

28. Dying statemcat hew proved. — Where the documtrnl containing the dying decLiration was ii 

signed ly Ihe ileponent nnd ihr Police-officer was not bound by lavv to take it dow n in wilting ; Ar/t/. that t*'** 
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proper method of pro\ing iht oral statetnent of a dying man «'as bj the oral testimony of any person who 
heard it he being allowetl to refresh his memory reference to the notes he mide or read at the time, lO 
}f.L.R.t9«=lSCr.UJ.m 5^eS’ole25 / 

163 » (1) No Police-officer or person in authonty shall offeror make, 
*0 ^ offered or made, any such inducement, threat or promise 
as IS mentioned in the Indian E\idence Act, 1 872, section 24. ^ 

(2) But no Police-officer or other person shall present, b> anj caution or otherwise, any 
person from making m the course of ant investigation under this Chapter any statement which 
"he may be disposed to make o( hts own free wtll 

Kotes.— 1. Erldeace Act, s. 2i— Confessloa ranted by iodneemeat, etc,, irrelevaoi in criminal proceed* 
ings.— A confession mide by an accused person is irreleiaiu tn a enminai proceeding jf the making of 
the confession appears to the Court to have been caused bj aij> inducement, threat or promise, having 
reference to the charge against the accused person, proceeding ironi a person m authority and suffiaent, m the 
•opinion ot the Court to gi\e the accused person grounds whidi would appear to him reasonable, for supposing 
that b> maLing it he would gain any advantage of avoid any evil of a temporal nature in reference to the 
proceedings again>t him. Noconiession made to a Police-officef shall be proved as against a person accused of 
anv offence ■ — b 24. Bvxdente Act See 1 B. L. R. 0. Cr. IS ; 1 P, R. 1899 ; 9 B. H. C. R, 353 ; 20 B. 163 ; 20 W. R. 
33. See Am\r Alt and Woodroffe, Indian Evidence Act, ss. i4 to 29 fori discussion oi the Law on the sub;ect 
of confessions. 

2. pollee-effleer does not Incladc a Village Hagistralc —A \ iltage hfagistrate is not a Police-officer, 

and therefore a confession made to him IS not inadmissible m evidence, 7 M. 237. As to village headmen m 
Madras, see to s. 26 olthe Evidence y^c/and Mtd., fiol fifan , Vol I.p Set Note 17 tos. lez 

3. Who are ** persons in anthorlty.' —A too restnetue meaning should not be placed on the words, 

4C.V.N>47I< AccordingtoSeRGANT, CJ. “the test wouldseem to be, had the person authonty to intenere 
with the matter, and any concern or interest in it would appear to be sufficient to give him that authority ’ 
9Boffl.H.C.B SSS. So a Travelling Audicorm the service ofa Railway Company, 9 Bom H. C. K. 353, a Police 
pateksB 12, an Honorary Afagistrate, 1 W. R.24ta Magistrate recording a confession, 10 C. 775 ; 2 A. 260, 
Thugyi or village headman, IS Cr. L J. 631 (Bar) , 6 Bar. L. T. 109; 14 Cr, L. 3. 417. Village Magistrate, 
26 M. 33, members of a/j/irAcya/ 11C.W.N 904 * 6 Cr. L.J. 134 ;9 C. W. N 474, have been held to be persons 
in authonty, but rrr 4 A. 46 and 4 Boiq. L. B.783. A person m authonty, 17 Cr. L J. 226 34 la. 

Ca. 642 (Faa ) members of a zaltsh (partchaynl) are persons in authonty, 20 C. W. N. 512 23 C. L. J. 477 a 17 Qp, 

li. J.188 

English Law ~See 9 Bom. H. C. R. 338 as to applicability of English cases. An inducement to confess 
does not render the confession inadmissible unless it was held out by a person tn authortfy or by person acting 
m tlie presence of and without the dissent ol a person tn authonty, R v Pouni/tey 7 Q, and P. 302 AM who are 
engag^ in the arrest, detention, prosecution or exartunaiion of a pnsoner are considered as persons of such 
authonty that their inducements will exclude any confession thereby obtained Thus an inducement held out 
by the prosecutor, the prosecutor’s wife, or his attorney, or by a constable or othcrofficer, or by some person 
assisting a constable, ot -vssisung the prosecutoi iP the apprehension or detention of the pnsoner, or by 
a coroner or aMagistrate acting m the case or other Magistrate a Vlagtstrates clerk or by a gaoler, or by a 
I'crson having authonty over the pnsoner as the master or mt-tress of a servant in the case of an offence 
as against the person or property of either or by a person in the presence of one in authonty with his assent 
whether director implied will be suffiaent to exclude a confession made in consequence of such inducement. 
Bussell on Crtmes, p 2158 See also Ibrahtm v King, 10 C. W. N. 703 (P C.) 

4. What indacetnent, threat or promise wUi eiclsde eoitfessfoiiiT^The inducement must liave 
reference to the charge against the accused . that is, the charge ot an offence id the Cnininal Courts, 4 A, 46. 
The inducement must hav e been made for the purpose ol extorting a confession of the offence, the subject of 
that diarge. It must reasonably imply that the pnsoner’s position with reference to It will lie rendered better 
or worse according as he does or does not confess. And If the inducement be made as to one clutrge, 
u will notaffecta confession as to a totally different charge. AninducementrelaungtosomecolLiteralmatter 
unconnected with the charge will not exdiide a coofessioii. The inducement need not oc expr«sed but may 

l»e implied from the verdia of Ihe person in autborftjr, the declarations of the pnsoner or the arcumstances of 

the case . nor neeil it be made directly to the pnsoner It issuflkfent ii it may be reason.ably presumed to have 
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come to his knowledge. Woodro^e and Amir AKs Evidence Act , p, 258 Saying to the prisoner that 

' ssion, 2 E&it P. C, 639 ; 10 C. 

tell me all about it, A v 
•8 } ' if you confess the truth 
h I will take steps to get you off,' 
f get j ou released if j ou speak the 
into consideration in awarding 
persuasion and promises of immu 
plso 1 P. R. 1899 ; 9 P. B. 1891. See 


nothing wU happen to you,’ S N. W. P. 88 j • tell me what 
3 B. 12 ' If you confess to the Magistrate j ou will get off,’ 
truth,* S TS. R. 13 ; if he made a full confessioo, the Co 
punishment, 1 Bom. L. B. 239, An admission obtained 6 
nity by the Police ought not to be received in evidenc 
also 17 Cr. L. J. 226 ^ 34 In. Ca 642 (Pan ) 

5. To n«e oppression and trickery to obtain 
trickery m regard to obtaining confessions are to be av 
and the practice of employing private individuals to 
prohibited Nothing so clearly shows want ofdetecti 
Police-officer as the resort to foul means to obtain cor* 
case if he can torture the culprit till he tells him a! 
themselves in patient and unremitting industry in w< 
and damning arcumstances gathered from a vanety' 

7 W. R.S6 j9 W. R 18 j2Q W. R. 33, 9 B. R. C. R. 338 

6. PresBore on finbecdlnate Pohce-offlee' 
particularly warned against putting pressure on/ 
cases generally When enrolled Police-officers fai ♦ 
or integrity in their investigationB, It shall be t 
inspecting officer, to point out the clues that ou 

taken the places that ought to have been visite 
conduct that should have been adopted or a%oid 
as may be necessary for the punishment of negle' 

7. Honimal presence at magistrate no 
that the confession of an accused can be u 
Magistrate when the confession IS being mad' 

SSP.Ii.R 1914«19Cr, Ii.J.6 


* 164 . ( 1 ) “Any Presidenc 
Magistrate of th( 
Power to record Local Govemraei 
statements and con , 

fessions confession made 

or at any tune a 
(2) Such statements shall 
for recording evidence as is, in his c 
confessions shall be recorded and ' 
statements or confessions shall ther 
inquired into or tried 

* (3) “ A Magistrate sh 
making it that he is not bound t< 
e%idcnce against him and no Magi 
the person making it, he has rco 
any confession, he shall make a rr 
* “ I ha\e txpln* 
il he does so, an) confession he 


r reprehensible.— All oppression ^d 
k under pain of the severest penw^es 
Sions from accused persons is strictly 
[1 resource, and of patient industry m a 
t Ignorant and clumsy can make out a 
/detective talent and sagacity manifest 
^Ipnt such a network of undoubted facts 
; cannot escape.— A/uif PVl Man , p 95 

[» forbidden. — Gazetted Police-officers are 
by injunction to detect particular case or 
:rs owing to want of intelligence, industry, 
'istrict Superintendent of Police, or other 
. followed the steps that ought to hai e been 
)at ought to have been interrogated, and the 
/such iniestigations, and to take such steps 
Ord and Rul , Punjab, s 10 A,p 284 
V only when properly made to tlie Magistrate 
Vgainst him. The mere standing by of the 
I not sufficient 12 W.R. 82 j 8 P. W. R.1914 «- 


Ay Magistrate of the first class and anj 
Jpeaally empowered in this behalf b) the 
1 Police-officer, ” record any statement or 
burse of an in\estigation under this Chapter 
/he commencement of the inquiry or tnal 
J such of the manners hereinafter prescribed 
/ed for the circumstances of the case Such 
Inanner provided in section 364 and such 
to the Magistrate by whom the ca‘<c is to be 

Jdmg any sucii confession explain to the person 
^lon and that if he docs so it may be used as 
irdany such confession unless, upon questioniiig 
fat It was made voluntarily , and, when lie record-^ 
me foot of such record to the followang effect — 
iat he IS not bound to make a confession and that, 
fcr be used as evidence against him and I believe^ 
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that this confession was \oluntanl> made It was taken m my presence and heanng and w^s 
read over to the person making it and admitted by him to be correct, and it contains a full arid 
true account of the statement made by him 

(Signed) A B , 

MagtstraU 

Explanation — It is not necessary that the Magistrate receiving and recording a confession 
or statement should be a Magistrate havmg junsdiction in the case 

Note.->The lectlon ai amended confleet the recording of confeMloai only to the inperior UagUtrate* 
mentioned therein — The Select Committee m this connection says that It is intended that under the section 
third-class Magistrates should have no power to record confessions and that second-class Magistrates should 
not do so unless speaally empowered. TTie amendment makes it obligatory upon the Magistrate to record the 
fact that warm ng had been given bj the Magistrate to the accused as provided by sub-section (3). 

1— SCOPE AND OBJECT OF THE SECTION 

Notes —1 Section applicable to Presidency tovat of Calentta and Bombay —In the amended sectioh 
a Presidency Magistrate is speahcall} mentioned. Therefore it is clear that the section applies to th®- 
Presidency towns of Calcutta and Bombay as the speafic menboo of a Presidency Magistrate m the amended 
seebon would be construed as a provnsion to the contrary tinder sub-secbon 2 o! seebon 1 of the Codu So th® 
decisions in IS C. 593 and 21 B 49S lose force so far as this section is concerned. 

But It IS now Ae/d by the Calcutta High Court that s. 164 of the Criminal Procedure Code does not 
apply to a confession recorded m Presidency towns in the course of a Police investigauon not held under th® 
orders of a Presidency Magistrate under ss. iSa and 156 in spite of the alteration that the secbon ha® 
undergone b) theamendments bj Act XVIK of 1923, 32 C.67 (Emp v Paneheown Dutt.) 

In 30 & W H 434 where at the request of the Burdwan Distnct Police the Calcutu Police arrested th® 
accused and brought him before the Presidency Magistrate in Calcutta and the Presidency Magistrate did no^ 
warn the accused and did not ev en inform him that he was a Magistrate. Held although the investigation undef 
■Chapter XIV was being held by the Burdwan Police stiU the accused s arrest in Calcutta and bis production 
before the Magistrate must be regarded as something in the course of that investigabon under Chapter XIV an4 
ihe Presidency Magistrate was therefore bound to record the confession strictly m compliance with s. 164 of th® 
Code. 

In 30 B 111 it was held that s. 164 does not apply to the Police m Bombay as the Bombay Pohe® 
do not carry on their investigations under Cliap XIV of the Cnininal Pitwedure Code. Therefore a confessioP 
recorded m Bombay of an accused brought before the Magistrate bj the Bombay Pohee need not have th® 
formalities and the certificate under s. 164 of the Code 

But the Patna High Court has held contrary to the Calcutta and the Bombay \ lew In 8 Patna 171 it 
tAH that V I of the Code bars the aij^Ucaboti of the Code to the Pohee ta Pte&wlewcy-t{i'KW& awd oat to h 
Magistrate and since the amendment of s. 164 m 1923 the Presidency Magistrate i5,empowered to record ^ 
•confession in Calcutta in the course of a Police mvesbgaUoa 

iVrBucKMLL ] —Even though the Police in Calcutu may not conduct their investigations in precisti 
accordance with the provisions of Chapter XIV the constnicbon of s. 164 which would erclude its utilisation Ifl 
Calcutu dunnga Police invesnganon or at any bme afterwards before the commencement of the enquiry of 
mat, IS to read it m a strained and unnatural sense. Pucheowrl Oatt,S3C.47and IS CS9S(F3 } disapproved^ 

9 Object of the ■eetlou —The object of Police proceed ngs is to collect information as a preliminary 
■step to tlie production of evidence in a Judicial proceeding against an accused person. For this purpose any 
■person may be examined and any sUtement may be reduced to wnting by the Police but no statement madti 
to the I olice (with the exception speafied m the proviso to s. 162 ) can be used as evidence against the accused. 
To these provisions s. 164 seems to be supplementary Tbe Magistrate may prepare what the Police may not, 
a record of any sUtement be it coiuessioii or not, which is made to him before judiaal proceedings 
commence Proof of such sutemeiits is not prohibited on the contrary express provision is made for proving 
the document m s. SO ol the Evtdenee Ad (where it b distinguished from a record of evidence), and in s. 633 
trifra It Is not expressed nor Is It Implied in the text of this section or m the context, that the sutement of 
.an iccused person cannot be recorded unless it is a eonfessioa It is easy to undersUnd tlust the interests 
of justice raiy require thit there should be some means o* prepanng a documentary record whldi shall b® 
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available as evidence of information ehated during Police investigation, and that tlie power of preparing such 
record, which is withheld from the Police as to statements made to them, should be conferred upon a 
Magistrate, as such, as to statement made to him The distinction that is made in this section is between 
statements that are confessions and statements that are not , and not between the persons by whom statements 
of either character are made, and it is made for the purpose of prescribing diflerent modes of record The 
section certainly IS not intended to make ftlagisiraies the instruments of Police, for the purpose of recording 
statements at the desire of the Police, irrespective of the d^sre of tlie persons produced for the purpose of 
making statements , anditiseasj to conceive circumstances under whidi a Magistrate would be full> justified 
in refusing to record the statement of a person accused or not accused who was produced by the Police for 
the purpose, although the statement was not a confession, P iowdi-n, J , 2 P. R. 1893. 

3. Section applies to ‘statements of witnesses* as well as to ‘confessions' of persons who may be 
charged— This section authorizes a Magistrate to record the statement of a person who appears before him as 
a witness, as well as the confession of a person accused of an offence, 2 B. 543. The section provides fof the 
recording both of statements of persons proposed to be called as witnesses and of persons whom it is proposed 
to charge with an offence The former are called statements of persons and are recorded on oath, and the latter 
are called confessions and not recorded on oath, but m tlie manner prescribed by & 364, 5 S. L. B. 174 ==* IS 

Cc. L. 1, 33. The word ‘ statement ’ here meani the statement of a witness, as opposed to the confession of the 

accused. The metliod prescribed for recording sudi statement is stronglj confirmatory of this view, 
Mvcueav, CJ , 2 C. W. N.702. If Uie term ‘statement’ was intended to include statements of accused persons 
as well as.those of witnesses, it must have directed the former class of statements to be recorded m the maimer 
prescribed in s 364. instead of directing as it does, that statements within the meaning of the section are to be 
recorded in the manner in which evidence is reairded while confessions are to be recorded in the manner 
prescnbed in s. 364 The reason whj this section provides only for recording that class of statement of the 
accused which are or purport to be confessions and does not provide tor the recording of statements of accused 
persons other than confession is that the section relates to a stage of the case namely, the folice imestiga 
tion stage, at which statements of the accused which are other than voluntarj confessions, atid which are 
to be elicited by this examination are not intended to be obtained irom him Ptr IUnnerjUi J 
2C.'B.II.702 at p.719. But this view has not been generally accepted. 8 U. W. N 92 j 9 S. L R 174“13 
L. J.SS,9 H.22t. Section 164 distinguishes sharply between statements of witnesses and confessions of accused 
persons The same utterance might be regarded as a confession from one point of view and as a stateme^ 
from another point It all depends on the connection In which and ilie purpose for which it is sought to be 
-- 1 » , . ' ‘statement 

* >rded its use 

; j I • I III..” t’ ins 164of 

the Code is not limited to a statement by a witness, but includes tliat made by an accused and not amounting 
to a confession. Such statements must be recorded under the section, and cannot be proved oralh bj the 
recording Magistrate when not so recorded, 49 C 167. 

Where an accused person makes a slateinent betore a Migistiate under s and the statement vs not 
a confession, but is of a self-exculpatory character.it is still admissible in evidence against him athi-. trial is. 
evidential of a fact relative to the prosecution case, 4 P. 327. 

n.— AT WHAT STAGE STATEMENTS, ETC., MAY BE RECORDED. 

4. Section applies only to coBfessloiis made during lavestigatlos or after inTestigatlon j"** !**^,g* 
inquiry or trial. — A confession under s. 164 must be made eitlier in the course of an investigation un er tap 
XIV or after it has ceased and before the commencement of the inrjuirj or tnaL The condit on requiring 
confession to be prior to the commencement of the inquiry or trial is only imposed when tlie inves ig 
ceased, and not when it is made in tlie course of the Police investigation. Where a 
arrested on die Isl Maj , and the confessions of some of them were recorded on the 4tli and 5Ui, w il e 
were brought in siibsequentl> and dieir confessions taken while tlie Police investigation was len . 
going on, and on the 17th an order under s 196 was obtained and the Police report sent in, and on the next J 
the examination of the prosecuuon witnesses began. //rW, that the Magistrate did not take cogiiirance un 
B I'M) of the Code, nor did the Inquiry commence, on die 4th and that the confessions were taken in the cou 
of an Investigation under Chapter Xl\ , 8 C. 954 and 5 A. 253 are no longer law, 32 C. 1083 
3T C. 467 at pp. <94—497. 
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5. Section Applies ealj to ttAtemenU recorded before Inqelry or trlel eoromencee.*' Where dunng an 
inquiry under i. 202, the Magistrate recorded a statentent made by a person against whom the complaint was 
filed, held, that the statement cannot be considered as having been recorded under this section or s. 364 , and 
being a statement madewhenthe deponent was m the position of an accused person, cannot be evidence, 82 ft 
1085. See also 18 P. R. 1891. 

f 1 

III.— ADMISSIBILITY IK EVIDEHGE OF REGOfiD MADE UNDER THIS SECTION. 

6. Admbiiblllty of statemeaU made la the Absence of the acensed —Statement of witnesses recorded 
under s. 164 in the absence of the accused cannot be used as evidence against him They are admissible only 
for contradicting the statements made by the witnesses at the trial and not for any oilier purpose. 17 0. C. 363. 

7. AppIicabllUy of i. Si, Evidence Act dlscassed.— It is not dear how s. 91 o\ the Ewlence Act can 
apply to a confession recorded under this section, for. an extra yidicial confession to a Magistrate is not a matter 
required by law to be reduced to wnting , it is merely a matter which a Magistrate is authorized to reduce to 
w-nting In this respect it differs from an examination of an accused person tinder s J64 which is a matter 
required by law to be reduced to writing A confession retarded in due conformity with this section is liable 
to be exduded if it appear to be irrelevant under s. 24 of the Evidence Act and a fortion, one irregularly 
recorded should be so liable, 82 P. R, 1887 ; 21 P. R. 18S1. .Slr^ also 33 M. 413. btatements m'lde by the accused 
in a departmental inquiry are not confessions within the meaning of s 164 and are therefore not matters required 
by law to be reduced to the form of a document. They are legally admissible m endeiice although they are 
wanting in the formalities and safeguards presaibed by this section, 36 A. 822. See 3 P. 872. 

8 Effect of a. 21, Evidence Act— Relevancy of admission of accused —S 2! cA the Evidence Act, riQ 
doubt lays down the general rule that admissions are relevant and may be proNcd as against the persons who 
make them, but that rule must be taken subject to the speciaJ provisions relating to confessions and state- 
raents of accused persons, enacted in ss. 24, 26 and 26 of the Evidence Act, and ss 164 and 364 of the 
Criminal Procedure Lode. Were it otherwise, confessions and staiemeiits of accused persons which are not 
recorded in accordance u ith the requirements of ss. 164 and 364 of the Criminal Procedure Code might nevertbe 
less be proved as admissions by the accused, and the wholesome provisions laid down in those two sections 
practically reduced to a nullity This could never have been intended. Per Bvnckjee, ] , 8 C. W. H. 702 at 
p. 714 ( 8 ft V. N. 22 \ but in 87 C. 467 it was held tliat sections 164, 342 and 364 of the Code are not exhaustive, 
and do not limit the generality of s 21 of the Evidence Act as to the relevancy of admissions, RatAnlal 679 
referred to and doubled 

9. Coart nay reject confession duly recorded and pnrportlsg to be msde volaatarily.— it is open to 

any Court under s 24 of the Evidence Act to reject a confession tendered by the prosecution if any ground of 
exclusion specified in that section is made to appear, notwithstanding that it has been duly recorded under this 
section, and notwiilisCanding that at the tune of rdcording. it appeared to be a voluntary confession, but the 
circumstance that confession purported to be made voluntanly is one to be taken into account, and is a fact of 
which the accused person may reasonably be expected to give some satisfactory explanation, 81 p. R. 1887. 
See also 6 ft L. J. 683. Rut a confession under this section made to a 3fagistrate other tfian the commitung 
Magistrate, if tendered on the partcof AhCiCrown, cannot be rejected on the sole ground that the accused had 
been a long time in the hands of the Police, Rat aoIaI 720. < c, - o < <. 

10. When prisoner does sot ceAte to be la Police castody.— When a prisoner in Police cusuxly is 
brought before a Magistrate for the purpose of havung his confession recorded, he does not cease to be m the 
custody of the Police, even though no Police-officer is in the room while the confession is being recorded, 
RatADlal 855 ; but the confession is none the less admissible if It is taken in conformity with the strict provi- 
sions of the law by a Magistrate, 24 P. W. R. 1909 « 10 Cr. L. 3. 984; RAtAolal 720, 

IV.— COMPETENCY OF MAGISTRATES TO RECORD CONFESSIONS, ETC. 

11. Only VagistrAtcs not befag Foliee-eflieerf cab reeerd.— PolictMifhcers having magisterial powers 
nre not competent to record statements or confessions under this section, 1 ft 207 j I7 B. 485. But it was held, 
in Burma llial a Magistrate exercising Police powersaod possessing the inJe of a Poljce^fficer, can record a 
coniession, bui a .Magtstrale so doing should be exceedingly careful to record fully the circumstances under 
which be records the confession, both tn order to show that the confession was vxiluotanly made and also that 
he has. so fir as possible, divested himself for the time being trf his Police authonty and of his Police surroundings 
or Ollier signs of such authority before proceeding to record sudi confession, 7 Bap. lOO. 
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13 HoaoT«rjr H&giittRte caanot ceceed anieu •psciaUj enipoirec«d«— An Honorary Jtlagistrate who ts 
a member oi an independent Bench with third-class powers and who is not specially authorized in that behalf 
cannot act independently (i e when not sitting on the Bench) and record statements or confessions under this 
eection 29 C. 433 

13. Village Uagistrates not to record coafessioos —Village Magistrates are absolutely prohibited 
from reduang to writing or taking the signature ol an accused person to any confession or statement whatever 
madebyhim. Madras GO No 2883 J datedVtth Dece fiber 1887 as amendedby GO No 1881 dated\st 
Nove fiber 1909 

14. Confessions may be recorded by a Uagisirate sabseqvently condacting Inqairy or holding trial — 
The cases in 3 C. 954 and 10 Bom H. C. 166 svere deasions based on the Code of 1872 and are no longer law 
It is now provided that every Magistrate may record a confession the word every being substituted for 

any and the explanation has also been added. These alterations make it clear that it can no longer be 
contended that a confession recorded by a Magistrate who aftersvards holds the inquiry is outside the pro- 
visions of s 164 37 C 467 at p 499 Howsoever a confession may have been recorded whether under an 
investigation or during a judicial inquiry it is no longer material because this Code {of I89S) has placed 
them all on the same footing in regard to the means ol providing a remedy for a defect in recording such a 
statement At any rate in whatever stage of the proceedings the statement may have been recorded if Jt was 
admissible as evidence it would not become inadmissible because the Magistrate may have thought proper to 
conduct the subsequent proceedings m the case 3C.W N SSSatp 391 A Magistrate is not debarred from 
recording the confession of an accused person the circumstance that it ma> afterwards be his duty to hold a 
preliminary inquiry RatanUl 121 

15 Confession before a Hegistrate not having Jnrisdhtion In the case— The practice of taking 
prisoners before Magistrate not having jurisdiction in the case lor the purpose of getting a confession recorded 
IS not generally desifsble but suclva confession legalty admissible in evidence when duly proved 7 B H C. R. 
Cr Ca 84 , 24 P Ib 1909 a 193 p L R 1909 « 10 Cr B ^ 584. But such a confession cannot be used without 
evidence being given as to the identity of the person who made the confession. There is no presumption under 
s 60 of Me Evidence Act 11 C. 880 Compare 8 P W R 1914 » 18 Cr L J 6 

16 UagUtrate directing Police loveitlgatfon not disqaalifled from recording statement nnder thU 
leetlon.— It is the duty of the Magistrate who d rects a Police investigation or who holds a preliminary inquiry 
under this Code to record statements under s 164 It is his duty to see that accused confesses voluntarily and 
to record his confession truly The Magistrate is not disqualified from performing those duties merely because 
he took part in the Police invesugatiotu On the other hand the Magistrate s personal relations with the 
investigating Police should not be sudi that an accused who bad been forced to make a false confession by 
the Police would think It of no avail to tell the truth to the Magistrate 8 B. I> R 8lE=12Cr L J 489 

17 Confessttoa before » foreign Court— A conlesslon made before a foreign Court cannot be used 
against an accused person unless it is sworn to like confessions made to pnvate persons Weir 11, 125 A 
conlession made by an accused before a Magistrate in a plative State cannot be admitted into evidence under 
S 80 of the Evidence Act The Magistrtate recording the confession must be examined to prove the confess on 
before it can be used as evidence 18 Bom L. B 281 Bom. Cr Ca 197*«1S Cr L J 433. See, however 
12 A 595, 22 B 233, 2 P R. 1909 In the last ca$« il wa-> -hetd that a confession Jiude io a Magis- 
trate m a N itive State was admissible m evidence m a fnal in Bntish India if it is duly recorded 
m. proceedings under and in the manner required bj the Code. Sudi a confession Is none the less 
admissible even though the provisions of the Code have not been in every respect stnclly observed 
pro nded the accused has not thereby been prejudiced on the menLs and the fact that he made the statement is 
proved by evidence The mere fact that tliAStatement was aauallyVintten not by the Magistrate himself ut 
by the Munshi does notin anyway injure the accused as to his defence on thements. But a confession so 
recorded is not entitled to the same wvight as a oocfession recorded bya British Magistrate m strict con pliance 
with the term of the Code and Courts should-hesitate to convict the accused upon sudi a confession stanuin^ 
alone 8 P R. 1907 

1T«A Confetslon recorded oaUide British India by a Magistrate bavlog JarUdlctlon la British 
ladla.-~ll fs very doubtfi I whether a Magistrate havii^ yunsdicUon watbln a district in the United Provinces 
who takes clown a cnnlession in a place o» tside Bntish India [e g in the State of Gwalior) in connectio 1 with 
an offeice commuted In that district does thereby reorrdor lav jwwer to recoril a confession wilUn the 
meaning c f a. I6t t f ih~ Cr l*r<x.Coc1c 19 A. L. J SS8 
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V.->DDTIE8 AND POWERS OF MAGISTRATES IN RECORDING 
STATEMENTS AND CONFESSIONS. 

IS. Nfttare cf U»£iitr»t«’a fuetloa nader the teelieii.-~A Magistrate acting under this section is 
neither taking part in the investigation by the Police, nor acting Judiaally {See 1899 1. W. N. 39 ) This 
Chapter gives him no power cither to require theattendanceof any person or to examine any person, nor Is 
there any obligation imposed upon persons making stitements to a Itlagistrate corresponding to that 
imposed by s. 161 upon persons interrogated by the Police. It seems that a Magistrate has no power to 
administer an oath or aRirmation to any person whose statement he records His function is simply to prepare 
■v record \n die manner and subject to the conditions piescnbedin diis section. A Magistrate before whom any 
person is brought up by the Police witli a view to exercising his magisterial powers under this section is at 
liberty to endeavour to ascertain from him whether he IS ‘disposed to make a statement of his own free will, 
and until it appears that he is so disposed, the Magistrate is at liberty to bring to his notice that he is not under 
any obligation to make a statement, and that any statement he does make mny be used against him. A state- 
ment may of course, be though It IS not spontaneous to the extent that the idea of making a state- 

ment h.is been suggested by some person, as for instance, by the Police-officer /Vr Plowdsn, J , 2 P B 1893. 
Bu» as regards administering oath to w itne», see Note 28 below 

19 Duty of Uagistrate before reeordiog eoofesiiens or itatements— Notifications ~N'o Magistrate 

should record any confession or statement under this section, until he has first recorded m writing his reasons 
for believing that the accused is going to make such statement voluntarily and until he has explained to the 
accused, that he is under no obligation to answer any question at all and warned him that it is not intended to 
make him an approier and that anything he say's will be used against him. » If the Magistrate has a doubt as to 
whether the accused is going to speak voluntarily, he should remand him to the sub-jail before recording the 
confession or st-itement, such confession or statement should not many case be recorded nor the warning 
abovementioned given m the presence of the Police-officers who have arrested or produced the accused, 
and if m any case the Police desire to use igainst others the information given to them by a person 
ta custody, they should apply lor sanction to make that person an' approxer and a statement under 
this'sectioh should not first be takbn from him.—^At^ CO A'o 2883, Judicial dated \Tth Decern, 
ter, 1887 [/<ia whole of the G 0 /rotn which the above ts att extract and the represeixtalion of the 
High Court which led up to it, are worth careful study\ It is desirable that Magistrates should act 
■with deliberation in examining persons brought before them for the purpose of making confessions, and 
should, -as far as possible satisfy themselves that the confession is voluntary, and this, not merely from the 
declaration of the accused, but from an attentive observation of his demeanour U’tlkws, p 2. In cases sent 
to Magistrates, in order that the confessions of accused persons may be recorded under this section the Magis- 
trates should invanably satisfy themselvei that the confes-sions ire voluntary, by all means in their power, 
including the examination ofthe bodies of the accused whenever feasible and ^ould the accused persons 
consent to such exam'ination. The record of confessions should distinctly show whether the bodily examination 
has been made or not and if not made whether the omission was due to reluctance on the pan of the accused 
In the event of such examination revealing prtnta Jaeu grounds for suspecting violence, the Magistrate 
should have such accused persons examined by a medical officer Bom Govt Caz Pt J, p , Bo*n. 

H CCr C*r,p 19 

20 Tolantary character of confession should be first ascertained. — N'o hard and fast rule cun or 
-should be lild down hs to the procedure which sitould be adopted when an accused person is placed before 
the Magistrate for the recording of a confession, but it Is not suffiaent to put one comprehensive question 
as to the nature of the confession or to make a note at the commencement of the record that the accused has 
been warned not to confess through any fear or inducement and that the Police have been removed. A 
Magistrate ought, by putting questions which occur to him to make himself consacntionsly satisfied that 
the man is a free agent and that the coofessioo he makes i-* a voluntary confession and that be has not 
been forced or deceived into making it, 19 Or. U J. 8M (Oadb) , 29 B. 8*3. See also 18 Cr Z«. J. 721. 
Where a Magistrate recortled a confession ot the accused under this section without first satisfying 
himself about its being voluntary and then at the end of it pul one comprehensive question as to the 
nature of the confession. It was‘Ar/</ thathe had not complied with the provisions of-^is section, which 
■dearly denote that the XJagistrate should not proceed to record any confession unless he first had reason that 
the person was about to make it \oluntanly and that he should therefore, have begun by enquiring into that 
point. Tlie unjustifiable violence it«ed to the accused before his arrest, the illegal detention of the accused m 
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Police custody for more than 24 hours after hp» arrest and the marks of "violence on hiS person unexplained 
are sufficient to vitiate the %oluntary character of the confession of the accused and to make it admissible m 
endence 1 Bom L, R. 357 Unless the Magistrate has made a real and substantial inquiry as to the voluntary 
nature of a confession a confession e\en before him is inadmissible in evidence, SL B R 173»4Cr L J 198 
The omission of the Magistrate to question the accused before recording his confession is a fatal defect rendering 
the confession inadmissible 3 L B R. 213 = 4 Cr L J 338 See also 3 L. B R 1. In 40 C. 878 it was, howeter, 
held that the fact that the Magistrate insteadjof asking the accused about the voluntary nature of the confess 
ion at the commencement of the confessional statement asked him at the end was merely a defect of form 
that did not alter the character of confession In 8 Bom L R 950 it was laid down that the questioning need 
not precede the taking of the confession 

21 Duty of Magistrate recording depositions of witnesses sent np by the Police —A Magistrate should 
abstain from recording the evidence of witnesses sent up by the Police unless he has some assurance from them 
that they attend voluntarily and are making statements to hint voluntarily In the case of an accused the 
Magistrate is bound to make a certificate to that effect In the case of witness too it is important there should 
be equal safeguard altliough they are not required by law 7 C. W N 34S See also 4 C W H 49 A 
Magistrate ought to be so satisfied before he proceeds to record the statement or confession S A 233 > 

3 a w N cm 

22 Impropriety of taking down statements of witnesses with a view to fix them to those statements 
— Where a witness made a statement before the Police incriminating the accused and the Poltcesjfficer without 
attempting to expedite the completion of the investigation or sending up the whole case to the Magistrate sent 
only that witness to be examined by tlie Magistrate under the section and the Magistrate examined her and 
recorded her statement as that ot a witness and added a note lhat the statement was taken m the presence of 
the accused who had an opportunity to aoss-examtne her but did not do xo Held lhat this section was not 
intended to enable the Police to obtain an mcnminatmg statemeut by some person and as it were to put a seal 
on that statement by sending m Uiat person to a Magistrate practically under custody to have her examined 
before the judicial inquiry or trial and therefore compromised m her evidence when judicial proceedings are 
regularly taken It may be observed that the law does not require that m the case of a witness so examined 
tliere should be a certificate after proper inquiry that the sutement has been voluntarily made but the law also 
expressly protects a witness trom unnecessary restraint or luoanvenience at the hands of the Police A 
statement thus obtained always raises suspicion that it has not l>een voluntarily made 27 C 293 ^ir^also 
7 C. L J 246 ss 7 Cc L J 319 where it was held that m a trial by jury die Judge ought to tell the jury lhat 
evidence ot witnesses taken under this section for the purposes of pinning Uiem down to certojustatements 
must be accepted with a great deal of caution. It is highly improper for a Magistrate to take during the 
investigation by himself of a criminal case the staiements of certain witnesses on solemn affirmation out of 
Court and in the absence of the accused with the avowed object of proceeding criminally against the witnesses 
should they subsequently in open Court deviate from the statements formerly made RataalalfiS See also 
4C. W N 49 

23. Magistrate not to exanlofl or qeestloa the depeaCnt.— Under this section a Magistrate is entitled 
in the course of a Police investigation to record any voluntary statement made by the accused person but he 
is not entitled to examine hunm respect oi tfie facts of the case That power is only given b/s 342 under 
which he may examine the accused id respect of the evidence recorded agpinst blm Jor the purpose of 
explaining such evidence. It is improper to cross-examine the accused 5C. W.R 864, 2 P R- 1893. The 
examination oi the accused must not be made with a view to elicit the truth out of his mouth by constant 
questions as though he were a witness 9 C. P Cr 13. But the mere fact that a sutement was elicited by a 
question does not make it irrelevant as a confession under this section or s. 29 of the Evidence Act though 
such fact may be material on the question of its voluntariness 37 C. 467 at p. 498 j IS W R. 71 referred to 

94 M«it cot bold oat way tadacement— In Wclr II, 137, the conduct of a Magistrate In holding out 
to a pnsoner who had already confessevi the inducement that in case he made a further confession he will be 
ad niiteil as an approver wa< be most improper See Note4tos IR3 

23 Magistrate onght to be careful of the latereata of aceated ai of proieeatloa— He thoald 
eadeavoar to ascertain the trath —In recording confessions or incnminaling statements of accused jx,rsons 
■1 prclirn nery iiv|uin<n die Magistrate ought to be as much careful of tie interests of Uie accused as of llie 
;-n>H«-cut on to ascertain the truth of tht case and endeavour tliat the Innocent may not l«e convicted or the 
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guilty escape wjth impunity He should always therefore, record Mhether the accused has been brought op 
from the Pobce custody or from the jai! and whether the Policeofficers who made ln\esttgation m the case 
were present in Court while the accused was making his statement IC.P Cr IIS 

S6 MagUtrate bound to warn prlsoaef —The Select Committee say we consider that a statutory 
obligation should be Laid on a Magistrate acting under this section to warn an accused person about to make 
a confession that the same may be used against him and wre think that the certificate presoibed by subjection 
(3] should record the fact that tlie warning had been giaea Itis now obligatory on eaery Magistrate acting 
under this section to warn the person making a stitement to him that it might be used against him and that 
he IS not bound to make a confession. 

37 Statements of witnesses shonld be recorded by Magistrate when freslw — In some districts it is the 
practice witli the Police to wait for the Chemical Examiner's report before sending up a case to the Magistrate 
for trial It is however of the greater importance in serious charges that the statements of witnesses should be 
recorded b> the Magistrate when fresh. It is contrary to the wish of the Go\ emment to wait for the Chemical 
Examiner’s report in sudi cases but the other evidence sliould be placed before the Magistrate as soon as it 
appears that fritna fane case is made out . — Beng Pot Code p 383 

28 Magistrate can administer «ath— Proseentlnn for false statement — A Magistrate acting under 
this section has power to administer an oath and a diargeof perjury can be iramed with regard to sucli state- 
ments when he IS so acting 16 H 431 A Magistrate acting under this section is a Court acting m the 
discharge of a duty imposed upon him by hw and is therefore authonzed to “idmimster oath under s 4 of the 

(\ of 1873), 29 H 89,8 8 L R 174=.13Cr L J 33, 22A 113 eveittoa sus|>ected person 
8 Bom L.It 539 « 4 0 L.J 183 « b« t sre 83 C. lOSS 

But no oath can be administered to an accused un ler s 341 (4) and t confession recorded on oath. 
i» not a confession and is inadmissible in evidence 10C.P Cr 16 He cannot be examined as a witness but 
can be questioned only to the extent and for the purpose -specified In s 342. Hut z/r 3P B 1680 6eei]io 
27 C. 458t where it was held ihzt it was illegal for a Magistrate to administer -in oath to an accused person 
for the purpose of obtainiiii, information on wl ich to take proceedings 

29 It reeordlag a statement under thb leciloo a JndkUI proceeding?— B> the hull Bench deasion 

in 45 B 884 23 Bom L. R. 1, it is he/d that a statement recorded by a Magistrate m the course of a Police 

investigation under s. 164 of the Cr Pro Code Is not evidence in a stage of a Judiaal proceeding within the 
meaning of explanation 2 to s. 193 I F C The decisions m 8B 216, 16 M 421 and 29 M 89 laying down to 
the contrary were dissented from 

30 Magistrate mast not allow others to interyeae in examiolog witnesses —There is no warrantor 

justification for tlie intervention of a third party as a qvestioner direaly or indirectly of a confessing pnsouer 
9C.L.i 663.13C.WH86^1, ^ , V -i' C O C O" T I".! f 0 

VI— CONFESSION SHOULD BE VOLUNTARY,! 

31 Confession mast be free aed yelantarj— A confession to be admissible must be free and 

volunurj that is must not be extracted by any sort of threat or violence nor obtained b> any direct or 
impl ed promise however slight nor by the exertion of any improper influence bi persons in authonty 
because under such circumstances the party may have been induced to say what fs not true A simple 
caution to the accused to tell the truth if he says anything it has been dead^ not to be sufficient to prevent 
the statement being given in evidence and although it may be put that when a person is told to tell the 
truth he may possibly understand that the only thing true is that he is guilty that i.-, not what he ought to 
understand He is reminded that he need not s.-iy anything but if he says anything let it be true B v 
futley ICox.TT It is not part of the duty of a Magistrate to tell the accused that anytl mg he may say will 
go as evidence against him IOC. 775 5'«Note‘*6 ’ 

It is not legal to use eitl cr as against the person making it or against hi» co-accused a coniession wh di 
i 9 the direct outcomeof die confessing accused being given to undersund that, if he confessed there was a 
rea-onable prospect of his receiving a pardon. Such ooniessio i is not admissible m evidence 45 A 300 and 
45 A 633. 

32. On whom dots the onus 11« ta prove that cenfetsfea was TOlsatary?— In h nglish Liw die burden 
o proof lies upon the prosecution B \ Thomson (IS93), 2 Q B, 12, v Bose 67 L.J Q B 289 The 
pro«ecution must prove afTrmatively that the confession was free and voluntary Russelton Cmnes p.457 
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also ySrflAjw V A'jbj-, 18 C, W.M.705& 15 Cf. I«. S28 (PX) where all the cases are re% tewed. It»s 
submitted that the law in India ought to be the same Bom. L.R. Jooraal 197. But in 29 B. 168, it has 

been that in this country a confession is Pnma facte admissible unless the accused proves that the 
confession was not \oluntaiy, disapproving of Bom H C Cr Ruhng 3 of 1698 See also 2 C. W. K. CXXY 
and Atmr Alis Emdence Act p 250 

33. Daration of Police custody is an important element in determmlog the voiantary character 
of the confession.— Confession after an accused person has been in Police custody for some time is alwaj-s 
open to grave suspicion 9 A. 523 at p 566; 6 C. W. N. 360 The fact and duration of Police custody is very 
properly regarded as having a material bearing on the question whether confession is voluntary or not, IS C W. 
M. 881. When a Magistrate records the confession of a perwin who had been in detention by the Police he 
must ascertain and record, for the purpose of satisfying himseh that the confession was toluntar>, how long 
the accused has been In the custody of the Police Where there is no record of such questioning, it is the duty 
of the Sessions Judge to whom the case has been immmiUed to send for the Magistrate and satisfy himsels on 
the point before holding the confession to be relevant, 25 B 643. When it appeared that an accused person was 
illegally confined in solUaiy confinement for about a fortnight that the Police had access to him that pressure 
was brought to bear upon him through his father, mother and brother, that the desirability of a confession was 
pressed upon him by the District Magistrate as a means of saving himself and his relatives from tlireatened pains 
and penalties, that his father was illegally arrested and detained in hajut for a long time without any charge, 
that he then made a confession which was recorded without legal precautions and in the immediate presence 
of an officer who was the head of the Police and was officially and personally interested m the case and who 
put incriminating questions to accused and helped ID amplifying the confession, and finally that the confession 
was retracted as soon as the accused was produced m Court Held such confession was not voluntary and 
not admissible m evidence, 8 C. L J. 663, 15 Cr. L 3 633 (0) , 1685 1. W. K. 59 

34 Yolantarlness ot confessieas ihoold appear at the beginning of a itatemeat.— The fact that com 
iesston ts made voluntanly, and that the accused was warned that he was not bound to make it, should appear 
at the beginning and not at the end of the swtemem, Weir II, 138 The only questions permissible are as to 
whether or not the confession is made voluntarily 10 B.H C R. 166 at p. 175 , 17 C, 882 at p. 871. incnnimating 
questions are highlj improper 

39 Duty of Appellate Court when Yolentary nature of confession it impogoed —The Court of Appeal 
15 not precluded from inquiry into the nature of a confession to see whether it was voluntaiy or not because 
the recording Magistrate tuached at its foot the memorandum presenbed m s 164 It is a duty clearly 
incumbent on the Court of Appeal when the spontaneity and voluntar) nature of the confession is impugned, 

9C.L.J.683 


Yll.-FOBMALITIES TO BE OBSEEYED AND 0H1B810NB THEREOF. 

I 38 Formalities te be observed In reeordui^ eonfessIoDS.— Whenever a statement or confesMon is 

I made Ijy any person in the presence o{ a Magistrate under this seetton the Magistrate, in order to make it 
i admissible as evidence against such person, should specially record the circumstances under which the 
' statement or confession is made, and in whose custody the person is at the lime, and he should carefully 
' observe the following formalities — 

(Ij Every question and every answer mi&t be recorded in full 364). 

(2) The signature or mark of the accused person must be affixed f s 364 ). 

(3) The Magistrate must make a memorandum at the foot of the confession as stated at end of tius 
section— /feww O' Or P 1 Sie\ B. 219 and 29 B. 188. 

37 ProvUion at to the mode of recordlug eoofestioot are mandatory —The provisions of tins section 
read V4iih s. 364 are imperative and s 533 i«/ra will not render a confession admissible where no 'ittcmpt at 
all lias been made to conform to its provision. /V/” Pxrker, J , 9 M 221 That section does not contemplate 
to inovide for any non-compliance wiili the law m tins respect, b 53J would only come into operation 
when a confession or other statement of an accused person recorded under this section and under s. de4 
WT3 tendered t «t a confession tendered in direct violation of those sections would not be a confession recorded 
under them, and the recorded statement to be proved must mesn a statement recorded in accordance with 
the provUiont of the Act and not in viotiuon of them. It may be argued that. If the Magistrate recording the 
confr^ion rcconls li in a language oiher than that directed liy law th-fe is on his part a non^omphance with 
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the pro> ision5: of the law w hich is cured b> s. 533 as much as noivcompliance with an) other provision but there 
IS a difference between non<ompliince, an omission to do something which a person is directed to do and a 
direct \noUlion of the law and the section seema to assume that the confession has been recorded in accord- 
ance with the proMsions of the law It is a section whtdi provides a remedy in cases m which certain 
provisions of the law ln\e not been full) complied with b) the Magistrate and operating as it does against 
the accused pepjjn md not in his favour, it must be stnctl) construed It would we think be extremely 
dvngerous so to construe it as TO include not only omission to comply with the law but infractions of it Per 
MAcriiERsoN and Hitt, JJ, in 17 C. 862 at ^ 871, doubted tn 18 a 519 and dmentedfroin w 21 R «3 and 
23 R 231 But failure to comply with the rules presenbed b) Government whidi have not the force of 
law does not preclude admission of evidence to prove the character of the confession but such a failure 
might be a arcumstance to be considered m deoding the question whetlier the confession is made voluntanly 
or not 33 M 413. .Srr also 4 C. 696 

The record of a confession , did not show tliat the accused was warned b) the Magistrate that he 
w av not hound to make a confession and djd not m dear terms show that the accused had been asked whether 
the statement w-as made voluntanf) The Magistrate wasexamined and he deposed that he had cautioned the 
accused and explained to him that he was not bound to makea statement but that if he tlfd so it might be used 
in evideice against him. Held that the confession was admissible 3? 872 (2Ii 823 dissented from.) See 
al»o 6 L. 88 


33 Police effleers not to be present atconfeulona or statemeats.— A confession orstatementshould 
not in an) case be recorded nor the warning that anything he sa^ will be used against him be given m the 
pre euce of the Policeofficers who have arrested or produced the accused. Madras CO No 2883 J, dated 
Xlth Deeemher 1837 asamendedb} GO Ao 1481 J dated lit November 1&09 It is not desirable that the 
Policeofficer making an investigation under this Chapter should be present when a confession is recorded 
under this section uor should any roIice-ofHcer remain in the Magistrate s Court, etcept such as may be neces* 
sai) to secure the safe custody of the accused person which however can usually be doie by the Magistrates 
attendants other than Policemen The record of the arcumstances should include a statement that these 
requirements have been complied with.— .5<w» H C Cr Ctr p 2. A Police^fRcer should not be allowed to 
suggest questions to be put ‘lliough a confession so taken would not be inadmissible 'is evidence the Court 
would not attach much weight to it as such acoursewouldsuggest that the Magistrate is not conducting the 
inquiry himsell. .Sire 9 C L. J 663. It is highly irregular for a Magistrate recording a confession to obtain 
from the Police a report of what the accused is alleged to have stated to them before he begins to 
record the confession In 11 C. !■ J 273 s 11 Cr L. 3 347, it was held that a confession taken in jail b> a 
Magistrate with the PoIiceofBcer m the next room and subsequent!) retracted could not be acted upon unless 
supported b) very good corroboration. 

69 Confession recorded In * different lugaage — It seems that the provisions of this section as read 
v»ith s 3$4 wx>u1d not be complied with where answers made by an accused to a Magistrate in one language 
are taken down in another unless it could be sfiown that it was impracticable to have taken down the 
answers m the language in which tlie) were given and fmther that there would be grave doubt if such a 
defea could be cured bys 533 IS C.S9S See ITC. 862; 3B C. 549, 2C. W N 702, 9H 224, S&618 (Note} 

1 C. L B 1, 14 C. 539, 21 S 40S at p. 501, 23 B 221, 1892 X W N 60 , 10 0 ail2*6 Cr L J 91j22]aai7 
A Magistrate when recording a confession put the question to the accused in Marathx and the accused gave his 
answers in the same language but the Magistrate recorded the confession In English After the examination 
wa concluded the Magistrate read out the confession sentence by sentence and the Shertsiadar tnaslaxcd 
It into Maraikt an I then the accused admitted u was correct heid having regard to the provisions of 
S.533 and the parol evidence of the Magistrate and ^ Shenstadar Uie trial tliat the confession was 
admissible and that the error had not prejudiced the accused as to his defence on its merits 4 Bom. L.R 788, 

V 1 ere 9 M 221 is dtshnguuhed 


40 Tranilatiea of confauloB ihocLld be filed with record.— Whenever a confession recorded under 
' * 1 «. c — _ tc., aslation 

• under 


41 CoafenioB recorded by MagUtrate's elerk.— Although the terms of ss. 164 and 3i>4 are to be 
n«t) observed b) the Magistrate actu.al1) taking down the confession himself the defect of a oonfessio 
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ha% mg been recorded by the Magistrate s clerk can be cured under s S33 by e'camining the Magistrate, 2 P- 
1909. See also 14 C. 539 5 but a Police-officer ought ndt to bd employed, 9 C. L. J.-55. 

42. Statement made throogh an interpreter in a language other than the Ceart langaage.~-When the 
statement or confession is made through an interpreter in a language other than that of the Court, it not 
necessary that it should be recorded m that langu^e The language m ivhich it is conveyed to the Court by 
the interpreter is the language in which it should be recorded, S C, 828. 

43. Refusal of accused to sign confession.— An accused person who refuses to sign a statement diade 
at his trial in answer to questions put by the Court commits no offence punishable under s 180,1 P C, 4B‘1S5 
3 t. B, R. 199. See 10 B. H. C. R. 166 at p. 177 as to the object of requiring the accused to siga See also 

9 C. L. J. 85. The sigmture is unnecessary when the confession is made to the trying Court, 3 C, 756. 

44. Thumb-impression is not signature. — Where a document purporting to be a confession ot an 
accused person who was able to write, bore a thumb-impression close to the printed words ‘ signature or 

oj the accused ' m the place where if he had signed, he would have placed his signature , held, that the thi‘'>i^ 
esston was not a signature within the meaning of s 3 (52) ot/he General Clauses AclXoi 1897 and there- 
fore the proMsvows of this section had not been complied with, 32 C. 550. 

45. Signature of Magistrate essential.— The record of the confession as well as the memorandum rnust 
be signed by the Magistrate, 3 C. W. N. 387. The section does not require a memorandum that a slalemstlt as 
distinguished from a confession was made \olunianly, 27 C. 295. Having regard to s 533, the follow'ing 
decisions are no longer law, 10 B. H C. B. 497 ; 5 C. 954 » S C. L. R. 297 ; 5 C. 958 ssr 6 C. L. R. 353 , 4 C 696 ; S d- h. 
R, 209. 

46. Irregalarity in making meiaorandnmv— A confession does not become inadmissible merely 
because the memorandum required by the lawto be attached thereto by the Magistrate has not been written 
the exact form presaibed, 3 A 333, but see 6 B. 283. Rut such a confession cannot be admitted under s 80 of 
the Evidence Act without proof of its having been properly made, 7 C. W. M. 220. See also 9 M. 224 ; 16 C. S49 , 
12A.S96i 80. C. 395 , 2 P.R.l909t 15 N. L. B. 19 ~ IS Cv. L. J. 243 joUomng 7 C. P. L. R. 14 and » 0.673. 
5're also 6 k. 58. also ^ote 37 above 

47. Omission to record the circumstances under which confession Is made.— The omission of the 
Magistrate beiore whom the confession o! an accused person was made to record the circumstances that 
the accused was not mthe custody of the Police at the time does not invalidate the confession, if the require- 
ments of the Code were complied with by the Magistrate when he recorded the confession, Ratanlal 534 j 
5 C. 958. 

48. — Recordmg confession in narrative form. — The confession of an accused person was recorded lU a 
simple narrative form instead of m the shape of question and answer as required by s 364 Tliere was nothing 
in the character of the confession, or in the circumstances of the case to lead to the inference that the accused 
bad been prejudiced by the error Held that the error did not aSect the admissibility of the statement 
in evidence, 8 0.616^4 Bom. L.R.785 at p. 787 }9 C.L. J.95 {14 C. 539and23 B.2215 12 C. L.R. 120. Set contra 

10 B. H. C. R. 166 and 497. See also 1909 0. B. R. 1 Ev. 3 = 11 Cr. L. J. 41. 

49. Omission to record that confession was -voliutarUy made.— Where in reply to the questions oi 
the committing Magistrate, the accused made confessional statements which the Magistrate recorded aOd 
subsaibed thereto the following declaration —"The statement made by this prisoner fn my presence ai'd 
heanng is taken down fully It is read over to him and acknowledged to be correct " Held, the statemeiU». 
were not admissible in evidence, the provisions of this section not having been followed, WelP 11, 1*® 
where observalioas are made as to the duty of the magistracy in recording confessions fn 12 Cr. L. J. 15 (A), 
however, where the accused was convicted on bis confession recorded by a Magistrate who omitted to make tjie 
memonndum at the foot of the record to the efiect that he believed that the confession wav voluntarily made, 
the Judges of die High Court before whom the case came on appeal sent for the Magistrate who deposed tliJit 
he tiehcvcvl that the confession vvis voluntanty made and that he fnadveriently omitted die words The Judge* 
held that though ordimnly such a statement msde by the Magistrate would be received wiUi full confidence, in 
the circtimsvaivceR ol the case they wowW not net on the cuntession See also BO.C.895; 2P, R. 1909 { 6 L. ISS- 

50 Memorandera referred to la a. 364 not neeesaary.— Under the present amendment it is obhgatoiy 
on the Magistrate to cenifj that die warning v»^s given to the accused that If he makes a confession the same 
would twl ug-iJnst him. Therefore, (utiission to reconi such certificate would Iw lllegsl 
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Sl> Reeerdiaj m&y b« ciamUed te prore atAtement volaoUry.— Where a District Magi<^ 

trate refused to make the memorandum refened to to this section, because it appeared to him that the 
statement was iwt the accused s free and spionlatieous statement, but uas mnde by him in consequence of 
certain hopes uhidi a constable held Out to the accused, which he thought might probably be realised, the 
Appellate Court directed that the Dsstnct Magistrate might be e\amined under s. 533 as to the statement maje 
by the accused before him and on the District Slagistnie pfotmg that the statement was made voluntarily, the 
same uas admitted In exidence, 8 0. C. 393; but see 17 Bern. L. B. 898 » 3 Bom. Cr. & 110, and also 2 P. R. 
1909 ; 12 Cr. L. J. 15 (All ) 

52. ConfessloBi ated In evidence, how qaoted.>~Whent:ver a statement or confession is recorded 

under this section, the Jfagistrate recording the statement or confession should indicate thereon the section of 
the Code under uhich it is recorded, and die Judge or Magistrate who afterwards m'lkes use of the document 
as csidence should quote, at the head diereof by tis name and senalnumber, the case or proceeding m whurh 
such document IS recorded H CCrCsr,p 3. r j > , 

YIII.— RETRACTED CONFESSIONS. i 

53. Effect of confession snbaeqnently retracted.— It is unsafe for a Court to rely and act upon a 
confession which has been retracted unless upon a consideration of the whole evidence in the case the Court 
IS ID a position to come to the unhesitating conclusion that the confession is true, i.e, to say, usually unless 
the confession is corroborated by credible independent evidence. 18 A. 78 ; 27 C. 295 ; 23 C. 629 ; 6 8. iZ R. 3) . 

3 P. W. R. 1907 ; 10 H. 295 , 12 U. 123 : 19 M. 432. Retracted confessions'are alwaj's open to suspicion, 22 C. I64 
But It IS not illegal to base a con\iction upon the uncorroborated confession of an accused person, proiided 
the Court is satisfied that the confession was voluntary and 1$ true in fact 30 P. R. 1914 = 264 P. L. R. 1914, 

54 Corroborative evidence not abaolately necessary, bat generally reqnlred.— A retracted confessioti, 
if proved to be A oluntanly made, can be acted upon along wnih the other evidence in the case There is no 
rule of law that a retracted confession must be supported by independent reliable evidence corroborating 
It in material particulars, The use to be made of such a confession is a matter of precedence rather than of Ia^^ 

19 B.728 |2SB.316]20 A. 133 } 29 A. 434 .SVe also 18851. W.M.221 ; 5 V.R. 78 ; 8 W. R. 40 ( 11 Bom. H. & k’ 
1S7;11 W.R.20S12 W.R.49;16&W. K. 1108 }30 F.R. 1914 =50 P.W.R. 1914 = 261 P. L.R. 1914 = 15 Cr. 1..J.626. 
IS P. W. R. 1915 , 11 P. W. R. 1918. * It cannot be laid down as an absolute rule of law tJiat a confession made 
and subsequent!) retracted by a prisoner cannot be accepted as exidence ot his guilt without independent and 
corroborated evidence The weight to be giien to such aconfession must, it is clear, depend upon die circunt 
stances under which the confession was originally given and the circumstances under which it was retracted 
including the reasons given by the pnsoner for his retraction. Jt is obvious that a confession in itself reasonably 
and probable must, if repeated more than once and retracted only at a Ule stage m the proceedings, havy 
greater weight attached to it than a confession made once only and retracted after a short interval There ary 
other arcumstances which may go to diminish or to increase the wei^t that should be attached to a confession 
21 U. 83 at p 63;23B.316, 2aW.N.637, 16 P. R. 1903 and 24 P. V.R. 1909 = 10 Cr. L. J. 534, 24 P.R. 1910 = 3^ 

P. W. R. 1910 = 11 Cr. L. J. 604 j 30 P, R 1914 = 19Cr.I«.4 626. **IlaJudj:ebelie\es that a confessioiixnadeh^ ^ 
pnsoner, although subsequently withdrawn, contains a true account of that pnsoners connection with th^ 
cnme, the Judge is bound to act, so far as that prisoner is concerned on that confession which he believes to 
true Where a confession is not supported by the evidence of witnesses, a Judge must examine very carefully 
to see whether it gn.es those details which indicate that it is a natural narraUie of what took place in the 
presence of the man making it and is not at vanance with any evidence in the case which is believed, and 
not merely a parrot like repetition of a stoiy put into the man s mouth,” 20 A. 133 at p 134; 10 H. 295; 14 Cr. L> 
J.179 (Bor). 30 P.R. 1914 = 13 Cr. L, J.626. P. W.R. 1916, where 30 P. R. 1914 was followed 

55. Uagtstrate most inqnlre into all material points. — Wh«'e a confession is retracted, it is the duty 
of the Court that is called to act upon it, espeaally in a case of murder, to inquire into all the matenal points 
and surrounding arcumstances and satisfy Itself fully that the confession cannot but be true, 3 Bom. Ii.R.441. I 
Where confessions are retraaed, allegations are frequently made of lU-treatment or other improper inducement j 

the isart of the Police Such allegations should be carefull) inqwred into and considered, 8 B. H. C. R. Cr. Ca. I 
126. » 

56. MereretracUonlinoproofofanlawfallndaceinent—Engllih practice different— In this country 
a confession duly recorded and certified under this section is admissible in ei.ndcncc against the person making 
Jt (e\-en though it is subsequently retracted), unless shut out bj the provision of s, 2; of /Ae Bvtdente Act 
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A mere subsequent retraction of a confession vrhtdi is dul> reosrded and certified is not enough in aR cases to 
make it appear to have been unlawfully induced The law in England is not quite the same as to the 
rele\nncy and admissibilit) of confessions [L R. (1893) , 2 Q. B. D. 12] j as the Court there has to decide whether 
It has been proved affirmaltvefy to be free and \oluntary, 23 B. 168 ; 6 L. 419. 

57. Retracted cenfessions ehoald carry practically no weight agauut persons Jointly tried with the 
raaker_Itisnotmadeonoalh,it is not tested b> cross^xamination and its truth is denied by the maker 
himself who has lied on one or other of the occasions The very fullest corroboration would be necessary m 
such a case, far more than would be demanded for the sworn testimony of an accomplice on oath, 28 C. 689. 
As to the \ alue of confession in joint trials, see 6 B 288 ; 6 C. 279 ; 10 B. L. R. 433 = 19 W. R. 67 ; 10 B. L. R. 453 
(Note) = 19 W. R. 16 } 15 C. W. N 593 = 12 Cr. L J. 288, Sudi a confession cannot stand higher than accomplice 
testimonj which generillj requires corroboration, 4 C 483— 3 C. L. R.270t 10 B. 23l; 2 C W. N. 749} 17 A. 524; 
23 U. ISl , 19 U. 482 ; 15 B. 66 ; 22 A. 44S , 11 0. C 328 » 8 Cr. L. J 393 ; 12 0. & 418 = 11 Cr. L, J.71 ; 11 A. L. 3. 73 
rsl4Cr.L J. 112; 264P. L R. 1914 = 50 P. W. R 1914 = 30 P.R. 1914 = 15 Cr. L J. 626; 163 P.L R. 1919 ==22 
P. W. R. 1915, 6 Bor. L. T. 47=»14 Cr. L. J. 179 j 29 A. 434 As to the proof of confessions made in the absence 
ol the co-accused 5^^ 6 B 124; 7 C. 65 = 8 C. L R. 352 * 10 G. 970. .S'rr also 17 Cr. L. J. 226 = 34 In. Cs.6l2 
(Pnn.ll But 6 li. 419. 

58. Self-ezcnlpatory it&teroeots. — A statement was taken from a woman under this section to the 
effect that another person had murdered the deceased and had deposited the dead body in a certain place 
She pointed out the place where the dead body had beenbuned and delivered up the jewels which the 
deceased had been wearing at the time of the murder This statement was put in evidence at the tnal of the 
deponent and the other person for murder Ne/d, the statement was inadmissible against the co^ccused, 
because though when it was made the deponent ivas a witness she was no longer a witness at the tnal and the 
cooccused had no opportunitj of aoss-exammmg Iter as to the facts and aUegations contained therein 
Further, it was inadmissible on the charge of murder against the deponent herself, who witlidrew the same at 
her tnal alleging that she was coerced into making the same, because it was no confession of guilt on her 
part and she did not implicate herself as a partiapator m the murder, 2 A. L. J. 100 ■■2 Cr. L.J. 59 .Sr^also 
(1911) 2 H W R. 375. But 4 p 327. 

IX.— POWERS AND DOTIES OF THE POLICE. 

69 Pollee*effieer cannot compel wltnese to go to a Magistrate or to make statement— There is no 
proMSion Ol law which empowers a Polic<«>fRcer to require a witness logo before a Magistrate not having 
jurisdiction o\er ilie offence to have his statement taken underthis section, RatanlaHSS S 164 was not intended 
toenable the Police to obtain an mcnminating statement, by some person and as it were to put a seal on that 
statement by sending in that person, practically under custody, to a Magistrate, 27 C 293 The object of s 162 
winch declares that a Pohceofhcer shall not record a statement made to him bya person under examination 

’ ' •• to deal with tlie 

; cer has reason to 

, • send the accused 

and his witness to the Magistrate having junsdiction without delay A Magistrate having no junsdiction can, 
howeaer, record tlie statement of a witness under this section, if the witness appears lolantxnly before him 
See also 7 C. W. N. 345. 

60. Experience of Ur. Justice Straight as regards confessions In this country— Reprehensible coadeet 
of Police In directing their attention to secnrc confeuion. — “My expenence in ihis Court lias conclusively 
satisfied my mind of two things first, that in almost every caseolsenous gnvity or difficult), the pninaty 
object tow ards which the Police direct their attention and energies is, if possible, to secure a confession .secon ly, 
that such confessions, If subse<]uently retracted, IS, an Item of judicial proof, unless corroborated by strong and 
independent evidence, positively worthless It requires no very vivid imagination to picture what too often 

takes place when two or three of these not very mtdiectual or highly paid Pobcc officials arc called away to a 

village to investigate a grave enme of which there are no veiy clear traces. Naturally it is much the e.asier 
way lor them to.1>egin by endeavouring to obtain a confession from the suspected person or persons inste ul o! 
by searching out the clues to the evidence from independent sources, and seeing what extraneons proof there 
Is. Rut, as 1 have more than once been constrained to remark from this Bebdi, tlie effect of this sanction given 
by s. 164 ol tJw Cnmlnal ITocedure Code to n 6fagistrite recording In the course of the Investigation the 
conlcsslom o( accused persons thus obtained, not from the hands of the Police, Is not so beneficial to the 
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eluodation of guilt rs is supposed, for it continuallj happens tliat, white the Police iiave ^eeu occupying 
themsehei m g;etting the confession man} of the tnces of the cntne winch if at once followed up would 
have produced valuable proof have disapjieared To repeat a phrase I used on a former occasion instead of 
working V/ to the confession they work davLm from it with tlie result that we frequently find ourselves 
compelled to reverse convictions simply because beyond the confession there is no tangible evidence of guilt 
Moreover I have said and I repeat non it is incredilile that the extraordinarily Large number of confessions 
which come before us in cnminal cases disposed ofhyrthis Court either in appeal or revision should have 
been voluntarily and freely made m every instance as represented. I may claim some knowledge of, aqd 
acquaintance with the wnys and conduct of personS'^ccuv^ of enme and I do not believe that the ordinary 
indination of their,miiid3 which m this respect 1 take to be pretty much the same with humanity all tlie world 
over IS to make any admission of guilt. I certainly can add that during fourteen years active practice m the 
Cnmtml Courts in England 1 do not remember lial^-dozen insiaiices in which a real confession once having 
been made was retracted. lit this country on the contrary the retraction follows almost mvanaWy as a 
matter of course and tliough I am well aware how this is sought to be explained by a suggestion of the influence 
brought to liearupon the confessor by other pnsoners in havalat the fact remains as an endless source of 
anxiety a id difficulty to those who have to see that justice is properly administered. I say it in no harsh sense 
oi Iisparagement but it is impossible not to feel that tlie average Indian Policeman with tlie desire to satisfy 
his superiors before and the terms of the Police Acts and Rules behind him is not likely to be over nice m the 
methods he adopts to make a short cut to the eltictdaiion of a difhcult case by gettii g a suspected { erson to 
confess 6 A 509 at p 542 

61 Caatlon la relying npan confessions or admissions— Pracaations to be observed In the investiga* 
tion of crime — It is necessary to warn PoUceoflicers against the practice of unduly relying upon confessions 
or adm ssions made by persons suspected of the commission of an offence and thereby failing to place before 
Courts cases fully investigated and at the same time complete and supported by the best evidence which can be 
procured Experience shows that a person guilty of senous enme rarely gives an account of his acts and 
motives in accurate detail Even while admitting the commiision of a aime he will resort to various devices 
whereby he hopes to lessen his cnminalicy fn the eyesof the Court The inaccuracy may consist in putting 
forward false and plausible motives for his act in exaggerating or extenuating as he thinks more expedient the 
SI rrounding nrcumstaiices in introducing other persons against wrhom he entertains a grudge as participators 
in his act or in any other expedient which may at the time commend itself to his braia The Pohee may be 
and often are ted fust into adopting one of the tnaccuraaes and next into supporting it by evidence as to motive 
or surrounding arcumstances and this evidence having no foundation is easily shown at the trial to be 
worthless The pnsoner then has only to retract his confession and the Court has no alternative but to acquit. 

A still more reprehensible praaice is that in which an officer neglects to collect evidence and adopts a con- 
fession blindly in order to save himself the trouble and worry of a protracted investigation.— C P Pol Man 
f 168 Reg and Ord P p 363 

The Inspector-General expects officers in ca»es investigated by them to look out vigilantly for and to 
work tliroughout upon evidence of a reliable charaaer Theenmesare few m number which are not accom 
panied by traces which can be linked together and formed into a chain of reliable prooL All clues should be 
carefully followed up patient inquiry must be made from everyone who is likely to have been connected with 
events which the investigation shows did precede or which may m the ordinary course of things be presumed to 
hvv e preceded the crime. The same treatment should be applied to events which may appear to have accotn- 


tor anu i e c ue i a ; rtiivHjv.u wj u e .• >.>uu w ev» ovei u u o a “ juiiui e i is piuveu 

fvlse or IS capable of being corroborated in whole or in part by good and independent evidence. — Reg and 
Ord N n P s 10 P.K3 

69 Evidence te cerrobarate coafeulena mast be ebtalned— Preseeatlon mast not b« laanehed on 

confession alone— It should be clearly realised that the successful recording by a Bfagistrate of the confession 

of ^n accused person is not a finaL but is rather an initial stage of the im cstigatioa The next step is to obtain 
tlecorrobontive evidence without which confessions mxlinanly am discredited by the Courts. If the confes- 
sion be tnie ev idence in support of some portion of it wnll be forthcoming and should be collected. When in 
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Ws search for corroboratne evidence the investigator satisfies himself that the statements in the confession 
are false he then realises that an attempt is being made to wreck his inquiry, and that it is his business to 
defeat thi^ attempt by collecting independent evidence If on the other hand, the statements are true heshould 
be prepared with evidence to support them so as to secure against the not improbable contingency of the 
confession being subsequently retracted All the rulings of the Courts are to the effect that it is incumbent 
upon the Police-officers to test the truth of confessions in ever) possible way — Beng pol Codf p 377 The 
police are directed never to prosecute upon a confession alone, however spontaneously given The only use 
the> should make of admissions made by an accused person is to follow up every clue so given and to establish 
every fact and circumstance so indicated from other unquestionable sources It will then make little odds 
whether the admission is repeated or not. Frequently, it is far better, when convincing proof can otherwise 
be produced not to allude in the jodiaal prosecution to admissions made before the Police only, but to rest the 
case entirely on the facts established by otlier tesomony — }\)l Maiu^p 95 A Superintendent present at 
the spot would attach no weight to a confession but would, as far as possible, make the evidence for the 
prosecution complete independent!) of it A confession may lead to such evidence but should not be accepted 
as a substitute for It — Bom Pol RTan,p 19 


X.— MISCELUlHEOnS. i 

63. Confession before Tillage ftfagfstrate whether admissible?— A Village Magistrate is not a Police- 
officer and therefore a confession made to him is not inadmissible m evidence,? M, 287 . but if the accused is 
in Police custody, his confession to a Village Magistrate is inadmissible set the explanation tos 26 of the 
El idence Act i. f 

61. Prosecution for false evidence ••.There is no legal objection to framing a charge in the alternative 
under s 193,1 P C against an accused for making contradictory statements one under this section and the 
other before the Court 1908 A, W. N 73 « 7 Cr. t. J. 302 , 22 A. 115. See Notes 28 and 29 under Heading V 

69 Right of aeeaied to have copies of itatements.— Before the commencement of the preliminary 
inquir) against an accused person, he is not entitled either under the general principles of common law or 
under the Code to copies of statements of various persons recorded by a Magistrate under ss. 162 and 164, 
30 U. 666. See Note 14 at p 3S6 

66. Oral confessions —There is nothing in the law to support the proposition that m order to make 
an oral extrajudicial confession admissible in evidence, it must be recorded 11 P. R. 1918 (Cr) But in 21 Bom 
I, R. 1065, Shah, J that oral confession before a Magistrate was not admissible and Haywaro J held it 

otherwise when it was proved by the testimony of the Magistrate. 


*^165. (1) ' Whenever an officer in charge of a Police-stabon, or a Police^ifficer making 
an investigation has reasonable grounds for believing that anything neces- 
S^irch by Police- purposes of nn investigation into any offence which he is 

^ authorized to investigate may be found in any place within the limits of the 

Police station of vvhich he is in charge, or to which he is attached, and that such thing cannot in his 

opinion be otherwise obtained without undue delay, such officer may, after recording m wnting the 

grounds of his belief and specifying in such wnting so far as possible, the thing for vvhich search is 
to be made, starch, or cause search to be made, for such thing in any place within the limits of 


such station 

(2) A PohceMjfficer proceeding under sub-section (1) shall, if practicable conduct the 
search m person 

eSj If he 13 unable to conduct the search in person and there is no other person com 
petent to make the search present at the time, he t” may after recording in wnting his reasons for so 
doing require any officer subordinate to him to make the search, and he shall deliver to such 
suMrdimte officer nn order in wnting, J specifying the place to be se arched and so far as possible the 

•Putins (l> ni •.Wtltut.H I rlh. orUiiMl br Act XVIll of l»t3 « **. 0) br 

!• I•»»r»•^ tnmirukm "oft.r r*.^>nl ov _ »i»doln«* |n>ub-*K (»1 w.ro io«.ftKl by Art XV 111 of IMJ 

• Tt» in l»Tm»d ommu ft». ‘■pwjfvlivr - », tobsmnrl* la oub-M^. (J) mrro •ohnlllglnd by Afl XYIlf of l»li 
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thing for uhich search is to be made ’ and such subordinate officer maj thereupon search for such 
thing in such place 

(4) The provisions of this Code as to search warrants iind the general provisions as to 
searches contained in s 102 and s 103 shall so hr as may be apply to a search made under this 
section 

* (5) Copies of any record made under subjection (1) or subjection (3)shalHorth 
nith be sent to the nearest Magistrate empowered to take cognizance of the ofTence and the owner 
or occupier of the place searcheil shall on application be furnished with a copy of the same by the 
Magistrate 

Pronded that he shall pi\ for the same unless the Magistrate for some speaal reason thinks 
fit to fum sh It free of cost 

Note — Beferrin^to the araendment of this teettoB the Select Committee say Suggestions have been 
made that section 165 as redrafted by the bill goes too far and that it should only permit a search to be made for 
something speafied. We think the utility of the secuon would be largely impaired if effect were given to these 
suggestions but we have provided a safeguard requinng that an officer acting under subjection (1) or 
sub-section (3) shall record in writing his reasons for making a seardi or requiring a search to be made 

Safeguards to protect the individual from unnecessary trouble have been introduced by the amended 
section by requinng the Police^ifficer to record in wnting the grounds Of his belief and the thing of which search 
IS to be made and sub-section (5) it is obligatory to send a copy of the record to the nearest Magistrate and a 
copy to be supplied to the owner on application. 

Notes —1 Provisions for soarehes ss 06—99 The Court can issue a search warrant under s. 06 
or tn he i of that the Magistrate may himself search under s. 105 s. 165 deab with searches by a Police-officer 
and not by a Magistrate 38 C. 433 at p 448 

1 At what Uoio house leareh to he made.— C/iit/rd Provinces Pules —House-search may be made at 
any time House-searcli by night is neither illegal nor contrary to orders still when the search can be 
delayed without danger to the chance of recovering propeny it should be postponed till sunnse. In excise 
eases however search should only be made between sunnse and sunset In excise and other cases the 
senior Police-officer with the sear^ party shall always enter the premises himself and not allow the informer to 
enter the premises without first scarfing irreguianties in this procedure lead to oppression false charges and 
frequent acquittals. — Pe^ andOrd N IV P s IfS p 273 Seeit C,B9Z 

—Search must be made between sunnse and sunset though it is not illegal if made by 
night under speaal circumstances rendenng delay dangerous to the chance of recovenng property etc. In 
such a case the fact must be reported to the Distnct Supenntendent of Police for the information of the Magis- 
trate having junsdictlon. If a search Is required In any place within the limits of another station it can only be 
made through the officerin charge of the latter on the requisition oralorwntten of the former— 

Man 2nd Ed pp 222 and 40Z 

Madras Though the law does not require searches to be made by daylight yet great cfrcuin- 

spection Is required and as a rule daylight should be awaited precaution being taken to get inmates out of the 
house if the case IS a grave one — f/uif Pol Van Vot // ll-l 

S. The condnet of learchei.— Before entering the premises the extenor of the place to b« 
searched will be examined and it will be ascertained whethw there is easy access or opportunity of intro- 
duang articles without the knowledge of the inmates precautions will be taken to prevent this being don* 
while the search is m progress The Police-officer or other persons who are to make the Isearcfi will submit 
to be searched In the presence of the witnesses before he and they go in. No one else should be allowed to 
enter and the search should be camevl through from begtnntng to end in the presence of the witnesses— 

C P Pol Man. p 164 

Madras Pules —(a) Tile law re.yu res that search be made in the presence of two or more respectable 
perso is. If possible the head of the v illage should be present. Care must be taken that these persons observe 
e\ ery ivtn of the search. Great attention must be paid to getting res pectable witnesses and to seeing that they 
• SBb-**<tIon (5) (UM lera kdM by Act TVIIl of i»a 
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aauall> enter the places searched and stand over the searching officer observing ever) part of the Search 
(b) Before entering the premises care will he taken to examine minutely the exterior of the place to be 
searched and to observe whether there is easy access or opportunit) of introducing articles mtliout the knowl 
edge of the inmates A note of this point will be then and there made The persons or the Police^ifficers. 
who are to enter will be scrupulously examined before the witnesses, before going m, not more than two- 
should be allowed to enter and they should search together and in the presence of the witnesses (c) Should 
anytliing be discovered care will be taken to observe with great minuteness all facts and appearances- 
relating to It— whether It would be possible for the article to be placed where found without the knowledge 
of the inmates etc. and a note of the fact should be made then and there The witnesses should 
be innted to give their opinions freelj on these points These opinions should be noted down. Police^ 
officers will be carefully instructed as to the utter futileness of this kind of evidence when the article 
found IS some small common article of no great value easily concealed about the clothes of the searcher or 
easily thrown into the place where found and bearing no proportion to the property lost. District officers will 
vigorouslj enquire into every case m which there is the slightest suspicion of foul play and prosecute every man 
connected with a case in which these practices liave been resoaed to — Jifad Pol Man , yol l,p 113 

4 Search to be la the presence of witnesses —Slrr s. 103 which pro\ Ide that search should be made 
in tlie presence of witnesses The Advocate-General has given as his opinion that a respectable inhabitant 
of the locality is under in obligation to attend and witness a search when called upon to do so byaPobce-officer 
about to make the search and that if he departs without lau'ful excuse before the completion of the search 
without signing the search list he would be guilty of the offence described m s. 187 I P C The offence 
would fall under tlie first portion of s. 187, in case of searches under ss. 165 and 166 Cr P C and id the case of 
"learches instituted upon a search warrant, under the second paragraph of the section (7 A’b 23<j/’l900 

5 Search list ihonld be prepared — A list of all seized things in the course of a search and of the 
places 111 which they are respective!) found should be prepared by the officer supenntending the search and 
bebigned b> the witnesses called updn to witness the seardi Su^ lists will be carefully prepared in trlfoil 
at the scene of search immediately after the search has beei completed, the original being sent with an 
Occurrence Sheet to the Magistrate having jurisdiction the counterfoil being attached to the Station house 
report of the day and the trifoil kept at the station The Police-officer conducting the seirch must have m 
his note book a list of all articles found with full particulars of how and where eadi article was found —Mad 
Pol Matt Vat I p \U 

6 No house should be searched unless aearch wQ] result la fiadlng things sought for— It is a 
common pracuce when a theft or burglary has been committed and for some reason or other tlie Police 
suspect a particular person search this persons house in the hopes of finding the stolen property nndto 
carry off to the lolice post niijthing found in the house though it is not the property of which the Police 
were IQ --enrch and is of -vn everyday descnpuoii rg- pots and pans knives jewellery of trifling value clothes 
and so lorth The artides seized ire exhibited at the sniion house and daimants are invited to come forward. 
The result naturally is that many of the lhliif> are claimed and the person whose house was seardied is 
charged on mobt iirwatisfactor) ev idence with theft of being in possession of stofen property Tfu's procedure 
IS wholly incorrect. Before n Police-officer can seize any properQr he must have reason to believe It to have 
Uf-n stolen or that some offence has been committed with reference to it Vo house should be seardied unless 
there h some reason to believe dial the search will result in the finding of the things sought for — C P I\>t 
Man p 103 

7 Home learch net to be made ou mere lusplcloo of complainant, but on Inquiry into clrcnroitances 
of the caie.— The Indiscnmimte search of houses should be discouraged as much as possible. Tlie spirit of 
this section should be strictly observed. Frequently houses are seardied on the mere assertion of the 
conij laiiiant dial he suspects the owner, without any inquiry Into the circumstances of the cases or die grounds 
upon which the assertion has been made By such procedure the feelings of res(>ecuible persons are wantonly 
oi uaged .— poL Man p 96 

S ipcriniendents of Police and iheir assistants will bring to the notice of their District Magistrates 
instances of seardvwitrants l)cing issued to the Police on sufficient grounds by Sul>Magisirates —Mad P>1 
Mxn VoLfpxu 

8 Reaseni for search to be recorded beforehand.— In every case In which an ofTcer in charge 
of B I ollce-sutlon exercises d e jmuers vested In him under this section lie will record condsely but explicitly 
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s 165] 

in the Station4iouse Register his reasons for deadmgto s*ardiorcause search to be made in any house This 
should, as a rule, be done before the S H O proceeds himself to the search, or issues his order in ivnting to 
his subordinates. Inspecting officers uill carefully look^**h> this matter when examining Crime Registers and 
Note Books and ascertain if the reasons for searching were recorded before the search was made—which should 
alu BJ’S be done if possible —/Vjii /V/ Man, Vol I,p 

Where the search was conducted by a Sub-Inspector without recording any order in writing and giving 
Ids reasons under s. 165 and on the threats of the Sub-inspector the accused, on being assaulted struck two blows 
on the forehead of the Sub-Inspector which proved fatal Held, that the accused had a right of self-defence against 
the assault on his person and coukl not said to have voluntailiy caused death and tvas entitled to an 
acquittal 23 A, L. J. 1037. 

9. Persons empowered to search —Under s- 1^ ni Act V of 1861 it has been declared that the Extra 
Assistant Superintendents of Police, attached to a detective department shall have the powers of officers in 
charge of Police-statious for the purpose of searching houses m eadi district where they may be employed. 
They, Extra Assistants, while exercising these powefs can, under the terms of thjs section, by wntten order m 
any particular case, direct the Head Constables in the detective department who are subordinate to them to 
make search m inj house or place — Beng Pol ^ 

10., DUtclck Ua^tsteatA. eanant. aeaseb. ando^ Ihls tectlon —This section deals with searches by a 
Police-officer, and not b> Klagistrate, 36 C. 433 at p 443« 

11 Depatatlea of fiahordlaate Poliee-offleef hy the 8. H. 0. most be by an order la writlag —7 N,<W. 
P. H. C. R. 209, the conviction of the accused under ss. H3 and Sa3, 1 P C, for resisting a seardi was quashed 
on the ground that the subordinate Policeofficer coiiducting the search was not empowered by an order in 
writing A subordinate PoticeKifficef is not empowered without a warrant to enter a house m search of 
property, though he may cenainlj do so m search of a person who is charged with havyig committed an offence 
for which he is liable to be arrested without a warrant, T B. H. C. R- Cr. Ca 50; 8 S. L. R.1 ■>>16 Cr, 1. J 15; but 
see 1892 A. W. Ml. If a constable goes for seardi without any wntten authonty, he does not under suUsec 
(3) of this section lawfully exerase the power of a public servant To such a case s. 99, I P C., has no 
application 6 & L. J.,793 6 Cr. L. J. 439. See as to the question of pnvate defence, 18 A. 240 and B S. L. R. 1 ■■ 

16Cr.L.J.19. 

12, Police-offleer mai( ceodact search In person.— In 17 M. L,J. 323 b 6 Cr. L. J. 105, where an 
Inspector acting under this seaion seated himself oUtstde the house of the accused and sent a constable into 
the house to conduct the search. The accused asked the consbble for a list of the articles he had come 
to search for and when none was produced he objected to the search being carried out by the constable 
and pushed him out, it wis held distinguishing 19 M dial the accused could not be convicted under s 353 
LP C The Inspector himself should have personally conducted the search and he was not Justified in sitting 
outside and directing a subordinate to search without giving a wntten order specifying the articles to be 
searched for This ruling was dtssenled from In 23 It* L.A. 445 (1912) M, W. H 1111 = 13 Cr.L J}763,and 
It was held that all that was intended by this clause was that the officer should be present on the s;x>t and 
exercise a general supervision ov er the search in coUtradistincUon to the cases where he is unable to go to the 
spot and therefore deputes a subordinate by a wntten oitlerfo conduct the search in'his place. ’ 

12-A. Place matt be within the local limits of the circle. — A Station-house Officer has no (xiwerio 
search any place beyond the local limits of his arcle 8 8. L. R. 1 = 16 Cr. L. J. 15 The procedure under s. 166 
must be adopted. however 13 P. R.191S = 16 Cr-kb^'^SL A Pobce«H5cer amducted a search m a house 

not situate w ilhin the local limits of his arde accompanied by a Police constable of the orde m which the 
house was situate but the constable had no order from his own officer While engaged m the search they were 
asNaulted, held the search wis illegal and the comicti«>nu™lers-353 was set aside, 16 Cr. L. J.589 (A.) But 
see Note 1 to s. 166. ' 

18. Search wlthont warrant for stolen prOP«ly — ''O house should be searched without warrant 
merely because the occupier is a registered bad Sudi a search should only be made under the 

circumstances mentioned in this section and when the Policeofficer has reason to believe that the ihingsearched 
for will be found in the house to be searched. Policeoffi“re should record m their dianes the reason for sucJi 
■search though they are not obliged to give the natxic of the person upon whose infcmnation they act When 
suspected property U found m a house, all the propeny tn the house is not to be seized Property seized 



ELAPSION 


433 


ELECTOR 




•elect or fike for on offies or emploj-mcot, 
■ Iron omon JO number to otlecl by tote, 
et o rcprem (otire, o proidcnt, or goe 

ol ) To dolgnote cbooeo or iclcct, ao au 
mercy or favor 

To ckoose prefer icI ct oppoiuL See 


external preoisrc or altering foreo, 
bound, ao.lheebuffeifyoteaouteh 
3 Power of reelelanee to, or rc 
prei«lon or o\ enrorlr 
r Ua'tle »«ai, n llio ouabty < ' 
rlneHeity 

lo-iato'.R [Lat p ofe/( 

1 Luted up, niitd, lion tel 

tiale," , 






342 


THE CODE OF CRJMINAl. PROCEDURE 


[Chap XIV» 

mu5l be either alleged or suspected to have been stolen or found under circumstances which created 
suspicion of the commission of an olTence and nothing can justify the seizure of tlie whole of a mans property 
because he IS suspected of bavirg stolen «crne paiticniar anic’e or articles — Pot Code p 380 

It. Does lectlon authorize a general search ?— This section does not authorize a general search » 
for stolen property) ft speaks of a speafic document or dung which maj be the subject of a summons or 
order under s 94, 38 C. 801 Semble the section is confined to the production of something which is 
considered necessary for the conduct bj the PohceKifiicer of an investigation into an offence which he is 
huthonzed to investigate and does not cover ^^tasearchfor arms generally, 36 C tSSat pp 410, 413, 453. 
The law does not empower a Police-officer to seardi an aorused s house for anything but the specific article 
which has been or can be made the subject oi summons or warrant to produce A general search for stolen 
property is not authorized and Uw cannot be got ov er by using such an expression as ‘ stolen property relevant to 
the case Such expressions are vague and misleading and the terms ot the law are extremely specific, 16 C H. 
U 1078= 13 Cr L J. 764 Ihis section does not prevent a police-officer from making a search of an accused s 
house for * specific stolen properly relevant to the case It only prohibits making a searcli for stolen property 
generally 38C.204 andl6C.yr N 1078 thUiuguuhed 41C 361 IhisseClion does not auUionze a general 
search on the chance ihat scmeihii ^ n y be loui d the things «earchedtor should be specihed 13 A L J. 
979 = 33 A. 14. See also 35 M. L J 127 


15 Power of search under other Acts— (a) Unders 23otActV of 1861 it js lawful for every Police- 
officer for the purpose mentioned in that section without a warrant to enter and inspect any drinking shop, 
gaming house or other place of resort of loose and disorderly characters , as to searches for contraband salt, 
see s 28 of Bengal Act VII ot 1864 ss 21 and 23 of Madras Act I of iS82 s 8 ot Bombay Act VU of 1873 and 
ss, 15 and 18 of Act Xll of 1882 (^) as to r.rrt3r articles Bengal Act MI ol 1878 (r) under s 7 of Act \1\ 
of 1858 for stamped paper not bearing the proper dminguisbtng mark and not authenticated as having been 
purchased from Government , (dj searches under s 3o ut the Judtau Anns Act \.I ot I878| may tn Bengal be 
conducted only in the presence ot a Magistrate orl o ice oBicer not below the grade of In»j>ector—C>if Oat 1876 
Pt It, p 8S0 (In the Chittagong division ihi» has been extended to Policeofficers not below the gr'tde o: 
Sub-Inspector— Cb/ Get 1889 Pi I p IZ) Seep 138 

153 as to the inspection oi weights and measures - “ ^ 

16 Police Dot bound to disclose source of inforinatlon — No Police officer shall be compelled to say 
■whence he got my Infotmatlon as the commissionoi an ohei te See s 125 oKtke Ciideitee Act 

17. Action for damages on account of Illegal searcb —The power ot search given under tins section is 
inadental to die conduct of investigation into any ofience which a 1 olice-ofhcer is authorized by law to 
investigate. Therefore il he makes investigation into a non-cogmzable ofience he has no right to enter into a 
house to make search under this section If he does so he acis illegally and an action for damages will lie 
against him for Illegal search 31 C 691 .Sff also 86 C. 433. 

18 Penalty for Texatloui search is impnsonment lor two months or hne of ks oOO or both -^Soin. 
£>t’ Pol ^zAs.63 


19 The consequsneet of an Illegal seatcbv—3z<’ Notes to s 537 on lUegahties in summonses worranis. 


166 , ( 1 ) An officer in charge of a Polfce station ' or a Police-officer. not being below 
the rank of Sub-Inspector making an mv estigation may ' require an officer 
c h a^r'^g e° of^ PolK^ charge of another Police station, whether m the same or a diflererit 
stauon may require district, to ause a searcb to be made m any place, in any cast m which 
«"relvwfrrant former officer might cause such search to be made within the limits of 

his own station , 

(2) Such officer, on being so reiiuircd shall proceed according to the pronsions 
tf'-tction 168 and shall forward the thing found if any, to the officer it whose request the '<orcli 
was made 

• Tl, wwrd. In lii,»n,d cem-n,, n, ora fv>l c*«fBerr .. maf »»re Ina^rlrd b> Xcl XVIII of 
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*(3) “ Whene\ er there 13 reason to believe that tlie dela) occasioned by requiringan 
officer m charge of another Police-station to cause a search to be made under sub-section (1) might 
result in endence of the commission of an offence bang concealed or destro) ed it shall be lawful for 
an officer, in charge of a Police-station or a Pohceofficer making an investigation 7 under this Chapter 
to search, or cause to be searched, any place in the limits of another Police-station, m accordance 
with the proMSions of section 165, as if such place were wnthin the limits of his own station 

*( 4 ) Any officer conductmg a search under sub-section (3) shall forthwith send notice of 
the search to the officer in charge of the Police station within the limits of which such place is 
situate, and shall also send with such notice a copy of the list (if any) prepared under section 
103 and shall also send to the nearest Magistrate empowered to take cognizance of the offence, 
copies of the records referred to in section 165, sub-sections (1) and (3) 

(5> The owner or occupier of the place searched shall on application be furnished with 
a copy of any record sent to the Magistrate under subsection (4) 

Pronded that he shall pay for the same unless the Magistrate for some special reason 
thinks fit to furnish it free of cost " 

Note —Search condacted by PoUe«-o(nc«F of aaftther circle.— It should be noticed that under s 166, 
as amended by the iddition of sub-clause (3)i an oSicer in charge of one Police-station under circumstances 
mentioned in that subsection is authorized to search or cause to be searched any place within the limits of 
another Police-station in accordance with the provisions of s I6^ as if such place were within the limits of his 
ownstatioa 

167* (1) Whenever I ‘ any person is arrested and detained m custod) and it appears 
that the' m\cstigations cannot be completed within the period of 24 hours 
\«u^uon*cwnot be section 61 and there are grounds for behenng that the accusation or 

com^i^^^in^Oours information is well founded the officer in charge of the Police-station b ' or 
the Police-officer makiog the investigation if he is not below the rank 
of Subinspector ’ shall forthwith transmit to the nearest Magistrate a copy of the entries m the diary 
hereinafter prescribed relating to fhe case, and shall at the same time forward the accused |[ to such 
Magistrate _ ^ 

(2) The Magistrate to whom an accused person is fonvarded under this section may 
whether he has or has not jurisdiction to try the case, from time to time, authonze the detention 
of the accused in such custody as such Magistrate thinks fit, for a term not exceeding 16 days on 
the whole If he has not jurisdiction to try the case or commit it for trial, and considers further 
detention unnecessary, he^may order the accused to be forwarded to a Magistrate having such 
jurisdiction 

•| ProMded that no Magistrate of the third dass and no Magistrate of the second 
class not specuUj empowered m this behalf bj the Local Goiemment shall authonze deten 
tion m custody of the Police 

(3) A Magistrate authorizing under this section detention m the cuslodj of the Police 
shall record his reasons for so doing 

(4) If such order is gi%en bj a Magistrate other than the Distnct Magistrate or Sub- 

dmsional Magistrate, he shall forward a copy of his order, with his reasons for making it, to the 
Magistrate to w horn he is immediately subordinate , 

* SubvrctioD* (1) to ($) w«r« ftd-lad by Act X> III of ItiS •- 37 
t Tho vordi ** UBder ISn Cbortrr h4<r( bcon om tlod " W Act XA lU of 1K3 

1 Th* word* ‘*•<0’ iwraoB - . - AppcBio tlul Ih*** w«r» outoi tsiod tor lb* «rord***il BPOCBrt thtlaar ** if Art XI III ef 1111 

I Tb* word* or Ih* Polko-oC&cor - 3ab-lB*pf«tor'* w»rf i«*^*d hr Act XVIII of Itli 

fTbtword* (Ibbt) b*r* bran omlltod br AcI XVlllofltu. 

*’ Tb* rroTuo WB* famotod br the Cr P C {Atonidm<«C Set, leu 
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Motet.—!, Referring to the amendment to thbeection, the Select Committee lay i “Ins. 167, however, 
which confers a power to ask for a remand we wpuW confine the operation to investigating officers not below 
the rank of Sub-Inspector 

u. We consider that the bill does not go far enough in its restriction of the Magistrates who should be 
authonzed to remand to Police custody We would confine the power to firsKlass Magistrates and second class 
Magistrates speaally empowered ^ 

S 61 provides that persons arrested shall not be detained by the Police for more than 24 hours S 344 
provides forremand during inquiry or trial .Sh; Notes to s 61 

2 Detention and remand defleed— 8 167 and s 3<l— For the purposes of Police rules deUnhon 
means detention m Police custody in a Police Jock up or otherwise and remand means remand to custody 
in a magistenal lock up or to a Magistrate scamp guard or under bail or recognizances, during a postponement 
or adjournment of an inquiry or tnaL The broad distincuoif between this section and s 344, that this section 
applies to cases which have been instituted on a Police report and are stiU under investigation, whereas s. 344 
refers to cases already on the file of the Magistrate in whi^ the inquiry or trial has begun or is about to begin 
Section 344 relates to proceedings m inquines or tnalsand has nothing to do with Police investigations and it 
contemplates a remand to jail, not to Police custody, 23 B ^ 

3 When order for detention may be applied for— When in the investigation of a cognizable cise it 
is necessary to arrest the accused personal an early stage of such investigation and it is apparent that such 
investigation cannot be complete within 24 hours after such arrest the investigating Police^ifficer may appl> to 
the nearest Magistrate for a special order aulhonzing such further detention as may be reasonable and 

necessary upon afijone of the tollowlng grounds te losay— 

(a) To compare the accused s footpnnls with the tracks to and from the scene of the offence when 
the distance renders it impossible to make sudi companion by daylight within the first 24 hours after arrest. 

(d) When the accused persons offers to point out stolen property, or property taken m the offence or 
weapons or other articles with which the offence was committed, or evidence of value in the case and tliere la 
reason to believe that such offer is made bona fide^ and it is impossible to proceed to the place and obtain such 
propertj weapons, articles or evidence within the first 24 hours after arrest 

(c) When it is necessary to ascertain whether persons along the supposed route taken by die accused 
or injured person recognize the iccused person and when by reason of distance it is unreasonable to expect 
persons to come forward upon the chance of being able to give evidence and it becomes essential to take 
the accused along such route and it is impossible to do so by daylight within the first 24 hours after arrest 

(<0 And other good and suffiaent reason for sudi detention. ‘ ‘ 

Explanahon —Except for valid reasons similar to those stated above applications for detention shall »je 
diicouraged artd no such application shall be made on the ground that an accused person is likelj to confess — 
Rul end Ord Punj ,p 3S7 

4 Remand under what elrcumiUncei allowed — Special orders for tlie detention of accused persons 
under this section must not be granted to the Police without good and sufficient cause shown as a general 
rule, accused persons should be brought before the Magistrate having jurisdiction, who if further investigation 
Ksems necessary, can adjouru his inquiry from moe to time under s. 344, Cr P C, When, how ever a pnsoner 
IS liTought before a Magistrate under this section, the Magistrate before granting an order for his detention must 
lie satisfied that— 

(u) there is substantia! ground for suspecting that the pnsoner had committed a detinltt, offence 
such as to wamnt his arrest nnd detention, and that 

(i) his remaining In the hands of the Police is really necessary , such detention may often tend to 
defeat Justice rather thin funher it and should not be ordered without evidence suffiaent to w'lrrani it on the 
pnnaples above stated The High Court will regard as a senous dereliction of duty any failure on thepirt 
of any Magistrate to exact and enforce strict eompbance of the law on the p-irt of the Police.— II C 
Cr Cxr p 2 . 

9 Right ef MagUlrate to remand -Under this section -i Magistrate on the mere pefusil of the entries 
in the Poher diaries rclMing to ihe case to whidi tile accused have no access may from time to time authorize 
the detention of the accused in custodj for a term not exceeding |6 days on the whole. Thereafter he can 
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under s. 344 by a wamnt remand an accused fbrany term not exceeding 15 days at a time, if sufBaent 
evidence has been obtained to ruse a suspicion that the accused may have committed an offence and it 
appears likely that further CMdence may be obtained by such remand 36 C. 168. 

6. Farther remand how efatalned — When tn the course of a Police iniestigalion, inculpatory facts 
against the accused have come to light but the case is not IQ a state for submission to the Magistrate having 
jurisdiction the accused should be forwarded under this section to the nearesTMagistrate, for the purposes of 
remand. A copy of the entries in the dairy directed to be kept under s 172 should be forwarded at die same 
time. Vo detention of the accused is justifiable on account of delay in preparing the diary or copy tJiereof — 
Ibid /.3 19 A 890 at p. 404 The nearest Magistrate may be a Magistrate having jurisdiction or not. In the 
tow n of Madras the Commtawner oj Pohee is a Magisuaie within the meaning of the section. 

7. Aceased mast he forwarded to HagUtrate. — Before a Magistrate remands an accused person to 

Police custody the accused must be produced before him, 16 C. W. N 145 = 18 Cr. L. J 65. It is illegal to 
remand on the application of the Police, an accused not produced in Court 89 P*B 1867. i 

( 

8. Remand to be granted la easts «f real iBteestitj ■>-A remand to Police custody ought only 
lobe granted In cases of real necessity, and vrhen ii is shown in the application that there is good reason 
to believe that the accused can point out property or othenvise assist the Police in elucidating the case The 
Police are too often desirous of Tetaimng the'accused In their custody for a longer penod than 24 hours merely 
m the hope of extracting some admission of guilt from him This is contrary to s. 163 etc and to the spirit of 
the Code generally and Magistrates must be careful not to facilitate this object by too great a readiness in 
granting remands.— /Vny Cr p 176. 

9. ReaseoaforremanduattbeglvenaodmostthowMcieasity^Reasonmustbegivin 16C.W.1( liSc 
13 Cr L. J, 66 A Magistiate has no authority to farther detain the accused id custody without some reason mad' 
manifest to him either in the shape of sworn testiiaooy given before him or m some other form, 20 W B 3f 
Magistrates in recording their reasons for the detention or tem'md should set forth all the information they an 
able to obtain on the subject, 1886 A W. R. 69. The reasons which ere to be recorded must be reasons show inj 
the particular necessity which exists in each particular case for leaving the pnsoner in the bands of the Police 
Under no circumstances should an accused person be re manded to Police custody unless It is made clear tha 
lus presence is actually needed in order to serve some important purpose connected vviih the completion of thi 
inquiry In all other cases in which time is required by the Police to complete the inquiry, the accused person 
should be detained m magistenal custody —Ibxd., / 177 33 B S3. 5uf>sec (3), by requiring a Magistrate U 
record his reason for authonzing detention in Police custody, contemplates that the Magistrate shall considei 
whether on the facts placed before him, there are good grounds for allowing such detention There should b« 
at least something to satisfy the Magistrate that the presence of the person arrested while the Police investiga 
tion Vvas being held would assist in some discovery of evidence, and that his presence was indispensable for thu 
purpose, as for instance when he had confessed before the Magistrate and had pointed out some of the properties 
stolen and was waiting to do more but vvas unable to do so because the Police were by law unable without a 
speaal order to detain him. In ordenng further detention in Police custody when there are good reasons foi 
such an -order, a Magistrate should invariably limit the terms as much as possible to what may be necessary, 
for the object in view, 11 C. W N 854 a 6 Cr. L. 4I.-66 That the accused will have to be taken to the place ol 
occvirrence for individually pointing out the places of their action and Journey in committing a dacoity and also 
for their identiRcation is not a suffiaent reason for their remand 7 C. W. K 457. A person cannot be detained 
on a mere expectation that time would show hts guilt, 17 P. E. 1873 ; 43 A 186 cs 16 A. L. <1. 1114. 

10. Remand for Indefinite period IllegaL— Remand ^ould always be for a fixed perrod and m 
no case is it legal to grant a remand stne dte —Ih/mj Cmv, p 177 The intention of the Legislature is that an 
accused person should be brought before a Magistrate competent to try or to commit for trial with as lillte 
delay as possible 6 H 63. 

' » J J a ^ 

11 Procedore tor obtaining remand in K<W P.— ^Vhen the accusauon or information is not well 
founded, and when inquiry Is per contra so imperfect as to leave it doubtful whether the ’reasonable 
suspiaon on which the accused was arrested wiQ be capable of coofiniiation or not, and yet that reasonable 
suspicion has not been remov ed at the expiry of hours it is incumbent on the ofScer in charge of the station to 
forward his pnsoner to the nearest ^laglst^ate with z copy of the entries In the diary relating to the case stating 
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the charge and the grounds of suspicion on wJiJcb arrested and -which are under invesDgatioa The Distnct 
Superintendent, or Head Police-officer in attendance on the Magistrate, wiU draw up a remand sheet with which 
to adduce the prisoner before the Magistrate, and on which he should obtain an order for the detention of the 
accused, pending the completion of the investigation . — Rgg and Ord., P, s 19,/ 362 

12. Procedure for obtaining remand In Bengal —The grounds upon which the application to the 
Magistrate is based must be distinctly stated and be at once communicated to the District Superintendent. 
Every application for remand shall be made personaUy by the Chief PohceoSicer present to the Chief Magis- 
trate officer present. Thus at a headquarters station the Distnct Superintendent and at a subdivision the 
officer in charge of the sub-distnct should appear before the Magistrate of the distnct or subdivisional officer, 
as the case may be, to make such an application, unless it is impossible, owing to the absence of one of the 
officers concerned, or to some other exceptional cause — £enj; Pol O^de, pp 379—388, 16 C. SST. H. liS® 
13 Cr. L. J.65. 


13. Period of remandoot to exceed 15 days. — Ihe right construction ot this section is that in PoLce 
investigations the period of remand cannot exceed m all IS days including one or more remands, 11 M. 98 5 
23B.32!l W. R.S,19 V.R. 36,9 B H C R. Cr. Ca. 31. ^oles to s 61 at 96 and 97. ..SV^2i P. R.1903, 
where a person was kept in custody lor ten months AS to place of detenuon, lee 7 tf. R. 3 at p.6. 

14. Hagutrate to take notice of acctued's detention for more than 21 hours.— Every ^lagistrate 
should on an accused person being brought belore him under this section, because the Police investigauon has 
not been completed note when tlie accused was first sent lor by the Police and when he arrived at Court, and 
how long he has been under the surveilhnce or influence of the Police If, making due allowance for time 
spent in travelling, the 24 hours deteutton allowed has been exceeded, notice should invariably be taken 01 the 
matter, and the Magistrate ot the district should call the Pobce to account. ' Subordinate Magisuates should not 
tail to bring every known insunce ot unauthorized detentioo to the notice oi the Magistrate ot the district. The 
whole period ot detention by the Police under this section cannot exceed 24 hours plus la days, exclusive 
01 the time occupied m travelling to the Magistrates Court after the arrest or the pnsoner When this 
lime has expired any further order of remand must be passed under s 344, alter the case has come beiore a. 
Magistrate having jurisdiaion forttuL— CP Cr Or , Part JI, J^o 12, rrr also 1855 A. W.N.69. 

IS Practice— Copies of remand order to be labmltted to DlvUlonal and District Magistrates.— 
Copies ot ail orders os remand together with reasons for such orders shall be transmitted by bubordinate 
Magistrates to the Divisional and DistnctjMagistrates within 24 hours irom the date of the same. 

16. Custody under grder of Magistrate, lawful custody.— While a case was being Investigated under 
this Chapter by /4, a Pohceofhcer, 1 presented a peuiion 10 the Magistrate having jurisdiction to try the case 
accusing W'ol being concerned in the commission of the olfence and prayed that he might be arrested and 
sent to the Police-officer investigating the case ft' was accordingly arrested and brought beiore the Magistrate 
who, having examined P on oath and taken ft's sutement, made an order on the peUlioa to the following 
ettect — As no Police report has been made on ihls matter, and the petiUoner only has presented this petition 
ordered that these papers ot W be sent to the Distnct ijuperiittendeiit ot Police , and if a report ot the matter be 
made, the case may be sent up according to rule with the papers Jn accordance, with his order, ff'was 
taken to the Supenmendeni and was sent by ibe officer to A who, on negligently allowing fV to escape, was 
ined and convicted under s il2, i P- C , « being held that the order ot the Magistrate might be taken to have 
been passed under this section and Iberefwe that 1/ -was lawiully committed to the custody ot 6 A. 129. 

17. Arrests under Chapter YlII not goveroed by ttiis seeilon— Where a person dealt with under 
Chapter VIll was arrested and on the application of the Police was remanded to Police custody to enable the 
Police to arrest others jointly accused with him, held that the order ol remand was illegal as this section applies 
only to mvestigalions under Chapter XI% and gives no autlionty to a Magistrate to remand anacqused person 
in custody under Chapter \ III S Bom. L. R. 27 , 8 C. N 778 ; 36 A. 262. 

‘ • r s D I j i 

Report ot invesiiga 168. When any subordinate Police-officer has made any mvesOgptioii 

tion by subordinate under this Chapter, he shall report the’ result of such investigation to the 
I ohce-omcer , . ...... 

officer in charge of the Pohce^tation 
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Note.— Eridenee to be sent in foond.— A preliminary jnquiry|before a Mag^istrate is,not the same thing 
as a trial before a Judge The evidence should be sent in as found not kept by the Police till they have made 
It all complete S V R € 

169 . If upon an investigation under this Chapter, it appears to the officer in charge of 
the Police-station or to the Police-officer making the investigation * that 
vvJien*^^^id^»M^d^ there is not suffiaent evidence or reasonable ground or suspiaon to justify 
cieiL the forwarding of the accused to a Magistrate such officer shall, if such 

person is in custodj release him on his executing a bond with or without 
sureties as such officer maj direct to appear, if and when so required, before a Magistrate 
empowered to take cognizance of the offence on a Police report and to try the accused or commit 
him for trial 


Note —Referring to the amendment of the section. — ^The Select Committee say We see no cogent reason 
forthe first amei dmentofss 169 and 170 whidisubsiitutestlie words upon Uie completion of an investigation for 
upon an investigation. In the case of s. 169 we agree that the power contemplated by the section should be 
exennsable by investigating officers and we see no reason in this case to restrict the power to officers not 
below the rank of Sub-Inspector \\ iffi regard to s. 170 however we consider that the direct responsibility for 
'ending up case should rest with the officer in charge of the Police-station. S 168 undoubtedly contemplates 
that the ofhcer in charge is to assume responsibilit) and to enable all investigating officers to send up cases 
under s 170 without reference to the officer in cha^e would tend to make s IbS of no effect 

The words to the officer making the mvesugntion give power to such an officer to release on bail an 
accused person if there is not enough evidence against him This agrees with para isSofthe report of the. 
Police Commisstoa 

Notes —1 Eormi —For forms of bonds to be execi ted bnder tins and ffie next section see belt V ^ 
Nos 29 and 26 

2 tleposit o( <Mh or Geverameat promUsery notes.— Under s. 5lJ a poticoofficer has disctetion to 
pern it the deposit of k sum of monej or Government prom s^ory notes tc/ such amount as^he thinks fit tn lieu 
o! bond or sureties. 

3 Roles regarding balL— It should be noted that the bail or recognizance bond taken trom persons m 

a case reported in Form li differ from the bonds taken m cases reported m Form A. persons executing the 
former need not appear in Court unless their attendance Is required by the Magistrate but those executing the 
latter must appear on the day fixed b> the Pohce^ifficcr and memroned in the bond. The first are taken Under 
s 169 and the second under s. 170 of the Code . — Beng Codf p SSo \ 

4 Application for withdrawal of coraplaioi— A Police-officer is not authonzed to entertain an appli 
cat on for withdrawal of a complaint. The permitting a complainant to withdraw is a jud cial act, the exercise 
of'whidi is vested in the Magistrate by ss ZtSaodSto and the Police have no authority to interfere in such 
matters RataalalSL 

5 Action of Police sabjeet to control orKagbtrate.— The admission to bail by the Police under this 
«eaion being a purely provisional arrangement when the Magistrate determines that there is a prtma facie 
case of a non-bailible offence the accused should be re-arrested and fonvarded to the Magistrate in custody 
Ratanlal 121 

6 Police to fix date in bond — Where a secunt) bond is taken by die Police for the appearance before 
Magistrate of an alleged offender under the Railway Act. Police«fficer shall fix.a date in the bond and warn 
witnesses to appear on the date. The) shall at once inlonu the 3Ugtstrate concerned of the ruture of the 
crime charged the date fixed and the number of witnesses to be beard.— OirifA Cr Dig^p 6 


170 . (0 If» upon an investigation under this Chapter, it appears to the officer m 
Case to be sent to charge of the Police-station that there is suffiaent evidence or reasonable 
Magistrate when e\i ground as aforesaid such officer shall forward the accused under aistod) 
dence Is suffiaent. ^ Magistrate empowered to take cognizance of the offence upon a 

Polce report and to try the accused Of, commit him lor tnal or, if the offence is bailable and die 
•Tb. vordi**orlutb. Polu^Scn nub b( tb* iBTMt c«H<n ** urn bran XTIII ef l«J 
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accused is able to give security, shall take security from him for Ws appearance before such Magis- 
trate on a day fixed and for his attendance from day to day before such Magistrate until other* 
wnse directed 

‘ (2) When the officer m charge of a Police-station forwards an accused *pereon to a 

^ - this section, he shall 

® ■ *' ry to produce before 

^ ^ ■ s who appear to such 

officer to be acquainted with the circumstances of the case as he may think necessary, to execute a 
bond to appear before the Magistrate as thereby directed and prosecute or give evidence (as the 
case may be} in the matter of the charge against the accused. 

(3) If the Court of the District Magistrate or Sub-dmsional Magistrate is mentioned in 
the bond such Court shall be held to include any Court to which such hlagistrate may refer the 
case for inquiry or tnal, provided reasonable notice of such reference is given to sudi complainant 
or persons 

(4) The day fixed under this section shall be the day whereon the accused person is to 
appear, if security for his appearance has been taken, or the day on which he ma) be expected to 
arrive at the Court of the Magistrate, if he is to be forwarded in custody. 

(5} The officer m whose presence the bond is executed shall deliver a cop> thereof to one 
of the persons who executed it and shall then send to the Magistrate the original with bis report 

Notes.->l, On & day fixed, i # , on i particular day, 11 W. R. 47 ; but not after a long intcn al> 6 W. B. 52. 
This IS the only section under whi^ a Police-officer can take recognirances from an accused person for his 
appearance before a Magistrate He can exerase this power only after the investigation is complete. 

2. Evidence iheald be seat la ni found —In a preliminary inquiry before a Magistrate, tlie evidence 
should be sent in as found and not kept by the Police till they have made it all complete, 5 W. R. 6. 

3. Accused to be sent to Hagbtr&te when inbatantlml case Is made out.— When the facts brought to 
light constitute a case which can properly be submitted to the Magistrate having jurisdiction, the accused should 
be sent immediately to such Magistrate according to the provisions of this section. If the first step of the Police 
investigation discloses a substantial case against the accused, be should at once be forwarded as contemplated 
in this seaion, B H CCr Or, pz 

4. Case nut be sent to the Magistrate who ordered 'the Police Inquiry.— When a Magistrate ha\ ing 
cognizance of a case refers it to the Police for inquiry and report, the Police bav e no power to prefer a charge- 
sheet before another ^lagistrate and the latter has nojunsdictlon to take cognizance of the case, 16 Cr. L. J. 166 (M.) 

5. Binding over witnesses for prosecotlon —When a Distnct_Superintendent m looking into the case 
finds that any witnesses have been unnecessanly sent in, he should at once report the circumstances lotheMagia 
trate, m order that the witnesses might be discharged before the tnal,shoutd the Magistrate think proper When 
such witnesses are dismissed, the Superintendent should inform the Police-officer who sent up the case and point 
out the reasons of iheir not being required, Iherel^iDstrucUng himin his duty— Pal Man ,2nd Ed ,p 3Si 

6. Police not to bind defence wltaeues.— It is not the duty of the Police to bind o\er and produce 

before the Magistrate the witnesses for the defence. This section and s. 173 refer to witnesses in suppiort of the 
complaint, and it cannot be supposed that the power of detaining witnesses in custody which is given by s 171 
was intended to app]> to the pnsonePs witnesses ” the case comes 

on before the Magistrate, the witnesses for the tea ■ ' ' 

may sometimes arise But considering the qua , 

anxious to adduce, it is probable that grave tnconvemence would arise, if the Police were instructed to bind 
over their witnesses —Mad Pol Man , VoL /, / 80 < 

7. Payraenttowltnewei— rornilesinUengal see Pt I,p eZX also Notes 

to s. S4S 
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8. la cue of an offence eader the RaUway Act when cate thonld be tent ai eogBixabIe.~Whcn an 
arrest is made under fAe Indian Raxlttioy AttfA a person who there is reason to belie%e, will abscond or whose 
name and address are unknown and he refuses to give them, or when given are reasonably believed to be 
incorrect, the case should be sent to tlie Magistrate in acawdance with this section as a cognizable case as 
defined in cL (/) of s 4, nltliough the offence alleged against the accused be not itself cognizable .— H C 
Cr Cir, para 10-a, / t J ‘ 

9 When copy of bond to be sent to Cimmaadtag Oflleer.— If the 'complainant or other person is a 
soldier in HisMajest/s Ami>, the officer in diargeof Police^tation should immediately after taking such bond, 
send a copy thereof to the Commanding Officer of the Regiment in which he^is seraing Pol Man^p 90 

lO. Copy of Police eharge*sheet e&naot be given at the beginning of trial.— At tiie beginning of a trial 
in a Presidency Nlagistrate’s Court, an application was made on behalf of the accused for a copy of the Police 
charge^heet, which contained the whole of the prosecution evidence as set forth by the Police, and extracts 
from, if not copies, of the Police dianes The application was rejected by the Magistrate ; held that the Magis 
trate was not wrong in refusing the application at the stage of the proceedings and the High Court would not 
interfere in revisiop, 19 M. 14. In commenting on this, the Madrai Law Journal (6H.L.J.15I) 

‘We think this decision is hkeli to work considerable mischiei The learned Judges no doubt expressed 
themselves somewhat guardedh that at the stage ol the proceedings they would not in revision set aside the 
order of the Magistrate refusing a copy of the diarge-sheet The Subordinate Magistrate is apt to extend the 
scope of this decision to all cases It seems to us that the Police charge-sheet corresponds to the complaint of 
the pnvate individual on which cnminal proceedings are initiated S 191 of the Cr P C. specifies the modes 
in whidi cnminal proceedings are started, the complaint of a pnvate individual and the report of the Police 
being the modes in which the jurisdiction of the Magisu-ate is invoked. The accused is i entitled to a copy of 
the complaint and for the same reason to a copy of tlie dtarge^heeu The fact thtt the charge-sheet may 
contain matters which are also in the diary is no argument in favour of refusing a copy^ For as we 
have moie than once pointed out, & 161 places the result of the Police investigation on a footing entirely 
different from the diary under s 172.' ft is to be bomein mind that from the desCTiption giverj by the Magis 
trate of the Police charge-sheet, it more resembled a bnef for the prosecution prepared for Magistrate s informt 
tion than a mere complaint 


Complainants and 
witnesses not to be 
required to accom 
pan) Police-officer 

Complainants and 
witnesses not to be 
subjected to restraint 


Recusmt complain 
-lilt or witnesses may 
be forwarded in 
cu«todj 


171 . No complainant or witness on his waj to the Court of the 
Magistrate shall be required to accompany a Policeofficer, 

or shall be subjected to unnecessary restraint or inconvenience, or 
required to give an) secunt) for his appearance other than his own bond 

Provided that, if any complainant or witness refuses to attend or ito 
execute a bond as directed in section 1 70, the officer m charge of the Policx 
station may forward him in custod) to the Magistrate, who may detain him 
in custody until he executes such bond, or until the hearing of the case is 
completed 


Notes.— 1. No objection to cempUlnoot or witness neeompanylsg Police of h!i own neeordL— Under tlje 



2. Restraint exereUed npen witness by PoUee megaL— Where a witness was kept under surveillance 
lor four da>-s by the Police and the Sessions Judge considered that under the arcutnstanecs of tlie case they were 
l>erfectly justified In keeping her iti this state. Held thxt there is no warrant for the Police to subject a witness 
to an> unnecessar) restraint whatsoever, and the oontrol exercised o^er the witness being unnecessary her 
e\ idence cantwt be accepted as that of a witness spealdng vtdunianly. 4 C. V. H. 49 at p. 94. Disobedience of 
the pro\i«ions of this section will be punishable under s 166. 1 P C . 
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172p (1) Ever} Police officer making an investigation under this Chapter sliall day by 
D of roceedin enter his proceedings m the in\estigation in a diary, setting forth the 

in invSugation*^ which the information reached him the tune at which he begin and 

\ closed his imestigation the place or places Msited by him and a statement 

of the circumstances ascertained through his investigation 

(2) Any Cnminal Court maj send for the Police dianes of a case under inquir} or tna! 
in such Court and may use such dianes not as evidence in the case, but to aid it in such inquiry 
-or tnal Neither the accused nor his agents shall be entitled to call for such dianes, nor shall he 
or the\ be entitled to see them merely because the) are referred to b) the Court , but if the) are 
used by the Police officer who made them, to refresh his memor) or if the Court uses them for the 
purpose of contradicting such Police-officer the provisions of the Indian Evidence Act 1872 
-section 161 or section 145 as the case may be shall applv 

Hotes — 1 PFovltioDS of the Indian Eyldenec Act.— Any wTiling referred to under the proiisiona 
of the two last preceding sections must be produced and shown to the adverse parly If he requires it such 
party may, if he pleases cross<*imine the witnesses thereupon s Idl A witness may be cross-examined as 
to previous statements made by him in writing or reduced to wniing and relevant to matters in question without 
such wnting being shown to him or being proved , but if it is intended to contradict him by the writing hisanen 
tlon must before the writing can be proved be calledto those partsof it which are to be used for the purposeof 
contradicting him s. 145 ^Vealsoss 159 and 160 

2 Sample of Caie Diary— 

iStimier of xntumlxon under v 
s 167 Cr Pro Code J 
Case Diary 2\o 

Offence —Murder s 30^ /PC 

JanuaryVlth 1891 8awi— Budhu complainant, resident of Dharampet came to the station and reported 
that his brother Sukhlall had left hts house on the previous evening to visit a neighbour and as he did not 
return during the night a messenger was sent to enquire about him. The messenger (Ramlall Gorait) came 
back and reported to Budhu that the body of Sukhlall was lying by the side of the road between M Dharampet 
and M Paldi with the head laid open by a sword cut Therefore the complainant demanded enquiry 

8-30 a*n.—l NaramJLall Sub-Inspector started for the spot 

9.30 a,tn —I arrived in the village of Dharampet and commenced enquines 1 found the body of 
Sukhlall lying at the place indicated by the complainant Life was extinct and the corpse which had three 
sw ord cuts on it was iTrsf made ttx sabfsct of aa taqaest cnder s l?4 Cr, P C (liie di!>y 

signed has been forwarded to the Magistrate having jurisdiction) and then sent in the custody of constable 
A'gar Ah to the Civil Surgeon lor examination The usual descnptive roll was sent with the corpse 

10 am Ramlall Gorait was despatcdied in search of Hira a man suspected by complainant 

10-23 Inspector Mohamed Hussein arrived and under express orders from headquarters took 
«% er the investigation. 

(Sd) NARAIN LALL 

Sub‘Inspector 

On arriving I Mohamed Hussein Inspector in accordance with express orders given to me took 
eharge ol the case. In the course of enquines I found diat deceased had an intngue with the wife of Devidin 
Brahmin living in a hamlet about 600 yards from the village where deceased resides and that deceased left 
his house last even ng with the intention of meeting Devidins wife. 

4 >»M— Ascertained from Dadu Kahar that Devidin and Nam Sukh were seen following deceased 
towards the village of the latter and that these two men were armed— one with a sword the other with zgutrasa 
1 therefore searched the house of these two men in the presence of themselves and Jadab Chander Mukerji and 
Mohan Singh— two respectable inhahinms of theplace Thearms indicated by Devidm were found boned in 
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an inner room in Devidm s house both of them stained mth blood. A blood-stained dhoti uas also found bid 
den m the thatch of the same building Both Detidin and Nam Sukh a ere thereupon arrested. Ramlall Gofait 
idendiies the gvrrasa as belonging to Kain Sukh. He also recognized the sxrord l Rihari dhobi stated that he 
hadfrequenth wa.shed the dhoti for Devidfa T carefnll> ^Tapped paper round the sword and gurrasa head to 
preser%e thestains ofblood. i ^ tz L / 

5 p w.— Vain Sukh wlunteered to state that Devidtn had committed murder in his company that they 
took two Sliver iaras from the bod) of deceased that it might appear that be had been killed by robbers and 
that these ornaments had been buned by him and Devidin under a bush in Devtdin s held. 

5-30 I the Inspector taking the pnsoners and Lalljee Snknshna and Thakur Pershad 
Malguzars and residents o! Goonia made seardi m the held and found the two karas buned as indicated. 
The ornaments were identified by the complainant and they were then carefull) labelled and numbered. An 
accurate list of them will be found in column 10 olthe tnal^heet Devidm s mfe adm ts that deceased came 
to see her on the evening of his death. She said her husband returned home suddenly and found them together 
Deceased then left her house and her husband after digging up his sword from the ground (where he had buned 
It for concealment) followed deceased attended by Nam Sukh his servant. The latter earned a gurrasa. 

6 Inquirj completed Prepared tnal-sheet and despatched it with the two pnsoners the two 
karas the sword girrasa and blood-stained cloth m custody of constables Puran Singh and Sudhan Khan 
The constables were instructed to lodge the pnsoners at the station for the night and proceed to headquarters m 
the morning Secunt) bonds for appearance before the Court on the 13th instant have been taken from 
complainant and witnesses and are attachedto the Inal-sheet 

(Sd) MAHOMED HUSSEIN 
Dutrut Inspector 

NB —The case diar) should contain only sudi informauon as will indicate clearly what is being done 
in order to complete the cas& It should contain only facts. No hypothesis or theory should be entered.— C P 
PoL Man p 1S9 In addition to the particulars required b> this section the diary should show (e) date of 
despatch (^) constable m charge (d number of the constable and his rank (i^ beat or duty (e) number of 
constable met and of tvhat station and(/) information obtained. 

3. Proper sse of the epeelal dfary— Ini9A 399, the Full Bench laid down the following rules as to 
theuseof thespeaaldiaiy — 

(a) Extent of sis use —If the special diary has been used by the Court to contradict the Policeofficef 
who made it or the Police-officer who made it to refresh his memory the accused peraon or his agent has a 
Tight to see that portion of the diary which has been referred to for either of these purposes that is to say, the 
accused person or his agent is entitled to see the particular entry which has been referred to and so mu^ of 
the diary as In the opinion of the Court Is necessary In that particular matter to the full understanding of the 
particular entry so used but no more. See 8 C. 789 

(A) Court cannot make a standing onfrr/orMrir /ruitfr/im— A Sessions Judge although he has 
power *«afiy^af7i«</(trr«rrwhich IS before him to send for the speaal dianes connected with the case if he 
thinks It necessary to peruse them, has no autbon^ toissuea general order that committed for 

trial to the Court of Session and In every cnmmal ap(>eal the Police d anes shall be submitted to the Court 
simultaneously w ith the Magistrate s record of the case. Sudi an order was said to be illegal 

(c) Aceusednoi entitled to cofy — In no case tsanaccused person entitled as of right to a copy of any 
statement recorded by a Police-officer In the speaal diary prepared under the authonty of this section (though 
under the new proviso to s. 162, supra he can be funushed with a copy if the Court thinks it etped ent In the 
interests of jusucel 

(rf) Hcnathe Court vnght use Vie specud diary— 4f\'T\in%^Ka3.\ A in might be used by the Court to 
.assist ft in the Inquiry or trial by suggesting means of further eluadaung points which need clearing up arid 
which are material for the purpose of doing Justice between the Crow n and the accused buttheentnes in the 
special diiry cannot by themselves be taken as evidence of any date fact or statement th^m contained. 

(u) The speaal diary might also be used by the Court for the purpose of contradicting the Pol ce 
oft cer who made It and thespeaal diary might be used by the Pol ceofTcer who made it \ra\bynotnlntss other 
Man such officer for the purpose of refreshing his memory y 
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[Chap Xiv, 

4 Vheo aceased entitled to Inspect dlary^The proper procedure is for the accused at the tioiQ the 

witness whose statement IS recorded appears before the Court to ask the Court to refer to such wnting and 
furnish ‘them with copies, S3 C 1023 and tee Note 14 to d. 162 The accused ina) look at the panicubr writing 
before or at the time the witness uses it to refresh his memory. 8 C.789. , 

5 Special diary is a privileged record— Statements of witness examined not to be entered in the 
special diary.— The proceedings m case of Investigation subsequent to jnformauon will be recorded in a special 
diarj which is a pnvileged record, onlj to be referred not as evidence by the Court for its ow n information. The 
statements of w itnesses for the prosecution, recorded by an investigating PoUce-officcr, form no part of the di^ , 

such statements therefore shall not be entered in the speaal Police dtaiy, but shall be separately recordeij. 

/le£ and OrdiN-U' P,i \0 fi 268 In 33 C. 1023 the practice of incorporating such statements in the special 
diarj w as severely condemned. The pn\ ilege guen by this section does not extend to statements taken under 
s 161 and entered in a diary kept under this section, 20 C, 642 The diary must contain eterylhing matenal 
heard or done by a Policeman in the course of the day tvith reference to his work , and for obvious reasons js 
not subject to inspection by the parties h is not necessary to enter into the diary the statements m^de 
b> ^Mtnesses on an oral examination made by a Pohce^jfficer. The fact that a Police^fficer examined certa,n 
witnesses is a pan of his proceedings, but the actual statements of the witnesses are not proceedings of the 
Pohceofiicer, but he may lawfully reduce into writing tn the special diary the full and unabndged statement 
made by a person whom he is examining or has examined, and U he does so, his record of such statement 
part of the special diary, and is just a* much pnvileged a.s any other entry in the diary, 18 A. 390 (F.B) 

6 Statementi of clrcamstances ascertained in loTestlgatlnD,— The»e should be as bnef as is consist 
ent with clearness and need not include statements or report, r« extenso, or copies of Panchanamas or other 
proceedings When statements are taken separately, the diary need contain only a bnef reference to the 
recorded statements The fact that the Panchanatitas have been recorded or reports made should be entered as 
part of the history ot the investigation , but a sutement of their contents should appear, if at all only as a 
portion of the narrative of results — Bom Pol Alan.p^ 

The case diary must contain only such infonnation regarding the results of investigation as w^n 
indicate clearly what is being done in order to complete the case It shall record facts only , no hypothesis ijp 
theories o! the officer making the in\ esiigation will be entered— C P PoL //an., p 1S9. 

7. District Uagiatrate mast see that the diary is regularly kept.— The Magistrate of the district should 
see that the diary is regularly kept up and that cadi days diary has been forwarded to, and has regularly 
reached, the District Superintendent in course of post, this being the only security against the contents being 
ante-tlated — Punj Or,p 174 

6 Heithet Police diaries nor reports are evidence.— Neither Police diane-v nor Police reports 
are evidence of the matters stated therein The facts stated therein must be proved by e.xamining 
the writer as a witness, Weir II, 143 j 1833 A. W. N. 143 1 Weir II, 142$ 19 A, 390 (F.B) Ifj 
10 C. W N. 600, It was held that facts and statements wntten in the Police dianes cannot be used as 
matenais to hei'p tfte Court nr a CnvnwMi' Om^iWconRrdrvr ahrsvivAjiiLir ivrnbfvarsv; .mvf nVav* wihTf 

the Court should do with the Police dianes is to discover out of them any matter of importance beanng upoi) 
the Oise and then calHor the necessary evidence to have the matter legally proved. See also 15 C. W, M. 47 ^ 

1 P, W. B 1914. The provision any criminal Court may send for Police dtanes to aid tn such inquiry or trials 
etc , does not aulhonze a Court m making a summary of their contents part of its judgment and apparently 
making the statements contained therein virtually evidence in the case, 1894 A. W. N 1S3 Diary ought not to 
be referred to as corroborative evidence when the witness who made it did not use it to refresh his memorv, 13 
Cr. L J. 256(U) A diary made by the lnvesUgatmgPohce^Jfficer under s 172 Cr Pro 

that section to assist the Court which tries the case by suggesting means of further elucidating points which 
need cleanng up and which are material for the purpose of doing justice between the Crown and the accused, 
but not as containing entries which can by themselves be taken to be evidence of inj date, fact, or statement 
contained in the diary The Police-officer who made tire diary maybe confronted with it, but not any other 
witness 33 U. L. J. 8SS (P C.) = 13 A. L. J. 473 19 X. 390 (P.B ) ' 

9. When used lor refreshing memory may be made part of record.— Notes of Police-officers of seditious 
speeclies In a tnal for offences under s 124 o! 1 PC. may be aUow^d to become part of the record in the case if 
they are used for refreshing the memories of Police-officers, 32 K 3 at p. IS. It Is only the officer who made the 
special diiry that can refresh hvs memory, 19 A 39<J (P.B) 
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10. P 0 lIee-efBeer cnimot be cpmpelled to refresh hit memory by referring to his dl&ry.— A prisoner 
on his Inal »s not entitled to Insist thnt a memorandum made by a Police-officer shall, in the bourse of the 
examination of such officer, be referred to bj tlie latter lor the purpoie of felreslnng his memoo The nght is 
the nght of the Court, 8 C. 134 aa lo c. I, R, 31. In this case Wilsok. J , remarked " I know of no authonty for 
saying that a witness can be compelled to refresh his memory from any document unless the document is either 
in the possession of the party who desires to put it to the witness or is at least such as we can insist on having 
product' See aL>o 9 C. tSS and 8 C. 739 

11. Coort hat no power to make • general order for prodaetlon of diaries.— A Sessions Court has no 
power to make a general order for production of Police dianes in all criminal appeals before it but only to 
summon the dianes when and as required in each particular case, 1694 A. W. N 181 

IS. Police diaries eanoot be placed before the Jary — They are useful, not as evidence but to aid the 
Court in tnal so as to enable it to make a thorough laquiry on all matenal points and to ehat in the 
examination of witnesses and especially of Police witnesses the real facts of the case. A Sessions Judge 
(annot rely on Police proceedings or put the same to the jury without examining Police-officers as mrnesses so 
as to explain such proceedings, 77 C. 293. ^ 

15. Mode of eiing atateraents la Pelice diaries —Slatements contained in the Police dianes may be 
used, r g- , for the purpose of assisting the Court in the examination of witnesses, but no statements m the 
dianes can be used as evidence, 1894 A, W. H. 135 , 10 C. W. N. 600 =» 3 Cr. L. J 408. 

14 Object of BialatalnlBg diaries,— The earl} stages of investigation whicli follow on the investiga 
tion of a enme must neccssanly in the majority of cases be left lo the Police and until the honest}, the capatat), 
the discretion and judgment of the Police can be thoroughly trusted it is necessary for the protection of the Police 
against cnmmals, for the vindication of the law and for the protection of those who are charged with a 
cnminal offence that the Magistrate or Judge before whom the case is for investigation or for trial should have 
the means of ascertaining what was the information, true, false or misleading, which was obtained from day to 
da} by the PoIice<fficer who w*as invesugating the case and what were the lines of investigation upon which 
the Police-officer acted, 19 A. 390 ( 16 C. W. M. 143 a 13 Cr. L. i, 63 The Police diaries are generally useful in the 
inquiry or trial as suggesting means of further elucidating points which need cleanng up nnd which are 
material for the purpose of doing justice between the Crown and the acQised. The dianes are often, when 
regularly kept, of the very greatest use in enabling Cnminal Courts to test tbe value of the testimony of 
witnesses especially those belonging to tlie Police, to establish dates and to ascenain particulars which 
enable such a Court to judged the weight to be attached to the evidence given at the tnal Moreover, being 
indicative though not of probative effect they may furnish the means of directing appropnate questions or 
supply the basis of a cross-exammatloa It requires the utmost discnmination and discretion to make a proper 
use of such records and while they may fairly be appealed to for the history of the several stages through which 
the Police investigation into a enme has passed they afford no sate or certain material from whicii conclusions 
of guilt can be drawn, 1 Leg Rem 26 &e also 1 P. W. R. 1914 

15 Statemeof* Ukea fn abseoee of accasoiL — Afthougfi Under s US previous statements made by 
IS itnesses may be used for the purpose of contradicting statements made by them subsequently at the tnal of the 
accused person, yet they cannot, if they have been made in the absence of the accused, be treated as indepen 
dent evidence of bis guilt or innocence. S 288, will not av-ail anything for this purpose, 23 C. 361. 

16. Mode of labmittlBg statloa diaries. — Station-house reports will be sent from the station house 
to the Divisional Inspector who will dieck and verify tbe infonnation contained In them and will then forward 
them to headquarter or subdivision office, as the case may be. Inspector^ will send laktds at once to 
their statioobouse officers when anything' in their reports caUs for explanation or reowL, noting in red 
ink thereon what they have done for the mfbrnution of tlie office, and, if necessary, the office cm retuni 
through Inspectors, the staUon-house reports for further remarks. In the office a genera] supervision will be 
nvviuUuned in order to secure due attention of Inspectors, and to check register— A/jJL /b/ A/j/i, IW /,/ iQ. 

IT. Predactlon of other Police records.— WTien other Pobce records are required in a case, the Officer 
in whose custody they are, should be summoned to produce them or certified copies of them subject to 
the provisions of the EvuUnee Aet No document, precept or official paper of any Inod or any copy of siidi 
paper, belonging to or in tbe custody of the Police, will be furnished to any pnvate individual or other person 
not authonred by law to require it, unless a precept of a cotspetent Court, or order of a competent authority 
roituring him to give It, bepiresented to the Superintendent of Police.— /b/ A/ba, VbL / Alia. 

W 
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THE CODE OF CRIMINAL PROCEDURE [Chap XIV, 

18 Privy Councils oDtervatfoBi — On the use of Police dianes to test the credibility of witnesses, 
19 Bora L. K. 510. 

R e ort of police ^ ^ E'cry investigation under this Chapter shall be completed 

officer^ ° without unnecessary delay, and, as soon as it is completed the officer in 

charge of the Pohee-statton shall— 

(rt) fontard to a Mngiatrate empowered to take cognizance ol the offence on a Police 
report a repoit in the form prescribed by the Local Government setting forth the names of 
the parDes the nature of the information and the names of the persons who appear (6 be acquainted 
with the circumstances of the case, and stating whether the accus'd (if arrested) has been forwarded 
in custody or has been released on his bond and, if so w'hether with or w ithout sureties, and 

(^) communicate, m such manner as may be presenbed by the Local Government 
the action taken by him to the person, if an>, by whom the information relating to the commission 
of the offence was first given i 

C2) Where a superior officer ol Police has been appointed under section 158 the report 
shall, in any cases in which the Local Government by general or speaal order so directs be 
submitted through that officer and he may, pending the orders of the Magistrate direct the officer 
in charge of the Police-station to make further mvesdgaDon ’ 

(3) Whenever n appears from a report forwarded under this section that the’ accused 
has been released on his bond the Magistrate shall make such order for the discharge of such 
bond or otherwise as he thinks fit 

t ‘(4) A copy of any report forwarded under thi» section shall on application be 
furnished to the accused before the commencement of the inquiry or tnal 

f Provided that the same shall be paid for unless the Magistrate /or some special reason 
thinks fit to furnish it free of cost 

Motea— 1 The number of investigations into a crime is not Hmitedby law and where one has been 
completed by the submission ol a report anothermay bebegun on further information being received 35 K. 

L J 127 

2 Ho lavestigatlon Is complete until the report Is submitted See Note 9 to s. 155 

3 Order to strike oltcaseb not Judicial —The Magistrates order direcung a case reported to him 
by tlie Police under this section to be struck of! is not a jodiaal order dismissing a complaint or discharging an 
accused which can be reviewed by the Sessions Judge under s. 437, Hataala) 52J See also Batanla) 91 and 121, 

ft; in Notes 4 and 5 to s 169 f 

4 Right of accused to copies of report before trial— Under the new subsection (4) an accused is 
entitled on application to a copy of any report forwarded under this section before the commencement of 
the inqi iry or tnaL 

Note —Under the amended section it is. the duty of the Policeofficer under subclause (1 ) (i) to commum 
cate the action taken by him to the person if any by whom the information relating to the commission of the 
offence was first given. Under the new subsecuon (4) an accused person is entitled on applicaOon to have a 
copy of any report forwarded under this section, before the commencement of ihe inquiry or umL 

5 Three kluds of reports contemplated —This Chapter contemplates three kinds of reports at three 
different stages of the Police investigation. The Jirst is a preliminary report under s. J57 from the S H O to 
the Magistrate, The second is under s 168 from a subordinate Police-officer to the S H O , and the /Mrd 
or final report IS the one referred to m this section. Inallcases coming underChapter XVI I P C— Offences 
affecUng the human body— arrest must be made and charge-sheets submitted as in all other cases with 
all reasonable promptitude. The want of medical officer's certificate will not justify any delay Medical officers 
can be examined orally like other witnesses and their statements must be recorded and made use o\~-Mad Pot 
Man. Vo! I, p 84 
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3 ?'; 


6 Report In the form preeertbed —The final or completion report under tills section is what is kno^i n 
as Charge^ect' The suiicnor rohcc-officer maklnc an investigation is the proper person to prepare 
and submit the charge-sheeL— V j</ /\ j/ Aftn. l*ot /, p 63 It is special report beanng, upon a particular case 
coming up for investigation and must lie sulvnitt^ to the Magistrate It should contain all nccessaiy 
information and Pohee-officen must pa) psrticular attention to the prepintion bf the same. In Muniaptl 
cases the charge^heet. in which oflenccx should lie consecutively entered, will be a duplicate of the Ca-se 
Register thcword’ChargeHihcet l>eing prcfied tothv fomi. Thebookcontalmnglhecharge-sheetsmust when 
full be deposited in the Magistrate s record root t — Jt/dd Pul Vw., VoL / /> 83 

The High Court havedirccted that^vrlien it is necessary to put in evidence the substance ofa report 
the report Itself should be called for and not the Crime Register and that the register should be called for 
on!) tn cases in vvhidi It is shown th.it Its production cannof lie dispensed with and thb pnrivose for which 
It IS reqi ired cinnot be effective]) answered bj the production of an office copy yfid.Pdl M-in. VoL I p 11? 

7 Felice report mast set forth Botare of informatloa ~^rhe I olice report referred to in s I90(l)(^)Is 

the report made by the Pol ce under this section — 12CrL.J92tlS.L.R.83Bf3Cr L.J 782 

Having regard to the language o! s. 190 (!)(&), a Magistrate should not act on a Police report which does not ^et 
fonh the nature of the Informatio i If he does take cognizance of an odence on such a report his proceedings 
are liable to be set aside 37 C. 49 


S. Can a UofUtrate Igoore a Police report and order farther Inqnlry by Sabordlaate l!a|lstrate7 — 
Where a Magistrate who might have under s. 190(c) taken cognizance of the case on a Police report did not do 
so but prbeteded to make over the case to Subordinate Magistrate for inquiry and report as though the matter 
he was dealing with was on a complaint under s. 200, /cAf that the proceedings of the deputed Magistrate so?ar 
as the) bore on the case based on a Police report were not I icunsonance with the provisions of law 17C.W N 

1001. » I* *' 


I olice to iniuue 
and retiort on suiade 
etc 


*174« (*1) The ofheer in charge of a Police-station or some other 
Police-officer speaall) empowered by the Local Government m that beh?!J 
on receiv ing information that n person— 


(rt) has committed suiade or 


(i) has been killed bj another, or bv an animal, or by machinery or by an acadent dr 
(f) has died under arcumsDnees raising a reasonable suspioon that some other person 
has committed an offence 


shall immediately give intimation thereof to the nearest Magistrate empowered to hold 
inquests and unless otherwise directed by an) rule prescribed bj the Local Government or by 
an> general or special order of the Distnet or Subsiivisional Magistrate shall proceed to the place 
where the body of such deceased person is and there in the presence of two or more respectable 
qI the oetghbaurhood shall make an mvestigiUon and draw up a report of t.he 
apparent cause of death describing such wounds fractures oruises ant? other ‘marks of injury as 
may be found on the body and stating in what manner, or b} what weapon or instrument (if any) 
such marks appear to have been inflicted 


(2) The report shall be signed by such Police-officer and other persons or bv so many 
of them as concur therein and shall be forthwith forwarded to the District Migistrate or the Sub- 
dmsional Magistrate -> 


(3) When there is any doubt regarding the cause of death or when for any other 
reason the Police-officer considers it expedient so to do he shall subject to such rules as the I ocal 
Government may prescribe m this behalf, forward the body with a view to its beingexammed tO 
the nearest Qv il Surgeon or other qualified medical man appointed in this behalf by the Local 
Governmeht if the state of the weather and the distance admit of its being so forwarded without 
nsk of such putnfractio" on the road as would render such examination useless 
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[Chap XIV 


(4) In the Presidencies ol Fort St George and Bomba) mi estimations under this 
section maybe made b) the head of thenllage who shall then report the result to the nearest 
Magistrate authonzed to hold inquests 

(5) The following Magistrates arc empowered to hold inquests its an) District 
Magistrate * * Sub<livisional Magistrate or Magistrate of the first class and an) Magistrate, 
speaall) empowered m this behalf b)r the Local Go\emment or the Distnct Magistrate 


I -IHQ0E3T REPORTS 

Notes,—! Powers of Ylllige headmen In Bombay— S 11 Botniay Village Police Act 
authonzes Police patels to hold inquests in cases of sudden or unnatural deaths. The law empowers them to 
take evidence on oath and IS obviously intended to make Justice effectual by means of prompt inquirj m the 
face of all villagers and by delivery of a verdict of men no! open to the suspicions of undue zeal often alleged 
against the Distnct Police .1 

Like any other Coroner’s inquest it saves the innocent irom false charges as people are not likely to 
bnngsuch charges against an innocent man when they ha\e kept silence at the inquesL But the inquest 
under s 11 of the Act must be held forikanih so that all the circumstances of the murder might be reported 
forthwith to the District Police Bataalal TW i 

Refusal to serve on an inquest when called on by a Police patel specially empowered under s 15 of 
the Bombay Village Police ,4^/ Vfll of 1867, is not a refusal to obey a lawful order of a Police patel punishable 
by the Police patel himself under that section Batanlal 614 

2 Power of vlU«|« headmen In Hadrat —A village headman acting under s 174 has only the powers 
of a Police-officer acting under s 17S 1910 U W N asasifiM L.T 198 Under the 1861 Code it was the^Wy 
o! village headmen tn Madras and Bombay to make the inquiry and report and apparently it w as intended 
that the Police should not hold inquests where a head of the village wns at hand. Now the word ' nay' m 
sub-sec (4) indicates that the village headman and the Police-officer are to hold each a separate and indepen- 
dent inquiry —5« s IZo/hfad Peg JT/ 0/1816 

3, Inquest In the Presidency towns of Bombay and Calcutta —See tie Coronei^t Act IV of 1871 
printed in the Appendix That Act was framed on thepnnciples and on the forms of a regular inquiry by a 
Magistrate Evidence is given on oath before a Jury who may question the witnesses and evidence on 
behalf of the accused must also be received. Also confessions made to a Coroner are to be considered as 
confessions to a hlagistrate. The evidence is recorded m writing and submitted to the High Court and tlie 
Coroner has also the power to arrest the accused after verdict The Act also gpves the Coroner power 
of commitment Historically this power is a relic of the larger jurisdiction at one time held by that officer 
18 B 159 atp 160 

4 Cotonep’i Court not an open Court— In f-ngland it has been held that the Coroner though nowhefs 
expressly ordered to hear witnesses on both sides is bound by the rules of Justice to hear one side as well as 
another seeing that his sole object is llie truth (2 H&leP C 60, Reg v Ingham 5B & S.237). As the inquiiy 
is wide and indeterminate and no individual is charged and it may end m no accusauon being made at all 
there is good ground for holding that the Coroners Court is not an open Court and that the Coroner has a 
discretion as to admitting persons not interested or not dosely connected with the inquiry Cases may occur in 
which privacy may be requisite for the sake of decency others in which it may be due to the family of tl« 
deceased and the propriety of the Coroner's decision on the subject cannot be questioned Gamell i Perrand 
6 B and C. 611 

5 Haglstr&tet empowered to hold Inqioets.— Distnct Magistrate should i iform Distnct Supennten 
dents of Police which of the Subordinate Magistrates have been authonzed under s. 37 read with this section to 
hold inquests The Distnct Superintendent of Police wiU thus be enabled to instruct his subordinates as to 
the parricular Magistrates to whom [the Intimition require! by this section is to send and the intioianon will 
give those Magistrates the opponumtj of proceed ng under s 176 pact when it may be desirable to do so — 

C. P Cr Cfr—PaA II No to 
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rHThTTilHJitJ.'aTl^laglstraTcs'DfThirfifsrand secotid’Class-jnve'been'spcdally'cmpoueretJ-To-hold 

inquests under thh section.— GastUe, 1883, p 23. 

6 There cu be BO Inquest anleu th« bedp li fortheemlsg — It seems necessary to point out that 
uherethe body is not founder has been burned, there cm be no investigation under this section. In such 
cases, if there are reasonable grounds for suspecting that a cognizable offence has been committed, the Police- 
ofGcer should maLe an ordinary investigation without summoning persons to be associated with him. It has 
been the practice for FoIiceofHcers in charge of stations and supenor roltceofficer, t/iero mo/u, znd also under 
departmental orders, to hold a second or further investigition in one and the same case. There is no wnt in 
the Punjab or tHthus trtyotrendum and as, in the Coroner's Act {see s 1 1 ), it is assumed that Coroners have the 
pouer to make further inquisitions the practice seems penectly good, i&^also XI P. B. 1908 = 9 Cr. L.J. 105. 

7. Inquest reports must be distfogufsbed from flnal reports under i. ITS.— A veriaiim report ot the 
statements of witnesses examined at the inquest may often be of great use to the Court m testing the value of 
the evidence subsequently gi\en (1911) U W. N. 133. IfadrM Roles. Inquest reports must be distinguished 
from final or completion reports referred toms 173 Inquest reports are to be wntteo up and completed on 
the spot where inquest o\ercorpse IS beingheld. Immediately the inquest is closed, the report thereof will be 
put into a co\er and handed a\er in the presence of to the constable about to take the corpse 

to the medical officer’s station for examinatioa — Jifdd PoL Plan , VoL / / 85 

8 Bengal Rule*.— The Lieutenant-Governor does not think that speaal dianes are intended or 
necessary in all cases of inquiry into unnatural deaths. The report prescribed ins.174, Cr P Code, is very 
much the same m character as the speaal diary of s 172. If the Police-officer investigating see reason to 
suspect crime, the inquiry becomes one under s. 172 and special dianes become as a matter of course necessary , 
but, in ordinary cases, in which the inquiry is made and completed in a few hours there seems to be no 
necessity (for reporting the facts, first, in a speaal diary and then in the report presenbed by s 174 When, 
howe%’er, the inquiiy is prolonged or lasts over more than one day, the diary should be sent to inform the 
District Supenntendent and Magistrate of what is going on. 

The Lieutenant Governor would therefore rule that in case» oi any complexity^ or la which the inqtuiy 
lasts over one day, or in which crime is suspeaed, speaal dianes should be sent la aatiapatioQ of the final 
report which will be made under & f73 if a enme is detected and under s. 174 if the death is from accident 
or unnatural causes It is to be understood that m the station diary everything done by the Police wiU be 
entered .— Pol Or, 1872, /. 107 

9 Form eflaquest Report— 


MADRAS POLICF 

Distnet ~ Division . Station. Inquest report on the body 

of a person found dead at _ on 


1 Deceased s name sex age, caste calling, father’s name and residence 

1 

2. By whom first found dead and when 


3 By whom last seen alive, where and when and in whose company 

” 





a Mamed or single , if female, was she the only wife * 


6 State of the corpse if any wounds, particulars thereoi and list of all 
property found on the corpse 


7 Minute description of exact spot where the corpse was found , if water, 
depth thereot % 

1 n 



r.Niup 


4 ol 


i:ntasia 


1 n4a»a>il~ '' r • • 0 K 
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THE CODE OF CRIMINAL PROCEDURE, 


[Chap. XIV, 


7 (a) Is the well public or pn\ate property? If the latter to whomdoesit' 
belong ? 1 


7 (A) Is It near a public road or pathway ? 


7 (c). Has It a parapet wall and float? 


8 By what relatives body is recognized and their statement shortly given 
Blood relatives always to be examined i! there be any ^ 


9 Abstract of evidence of other persons examined 


10 Apparent cause of death 


11 If by violence apparently by what weapon? 


im. If any persons are suspected who and why ? 


18 If corpse is not sent for medical examination why ? 


14 If corpse is sent for what purpose and by whose order and No of constable ^ 
who went with It 


15 By whose orders the corpse was boned? 


16 Verdict ’ 

f 

17 Name caste calling andresideiice of persons comp<»irt6<n<lu®5t 


18 Signatures of Panchayatdars 


19 Stabon House Officer s signature 


20 If name and residence of deceased be unknown state what steps have been 
\ taken to ascertain the same and secure identification To what stations 

have proclamations been sent? 

! - 


10 Apparent cause ol death —It is not proper to enter in column 10 of the Inquest Report any mere 

suspiaon of foul play or any mere opinion In case of doubt the officer conducting the inquest should procee 

under sublet (3). In all cases evidence of the condition of the body when first discovered and of the 
surrounding circumstanees should be recorded.— OwrfA Cr Dig p 9 But the personal opinions of the persons 
called upon to attend the inquest and of the Folicoofficer regarding the supposed facts of the case le ^ 
who struck the blows or killed the deceased or for what reasons must on no account be entered in the 
Inquest Report These are matters which will find entiymtbe special diary of the in\ estigation Tlie Inquest 
Report must be confined to the points speafied in the section —Reg and Ord N W P p 275 

11 Death in Jaik— J'^ss 15 and 17 of /A# IX of 1894 as to the course lo be taken on the 

death of any pnsoner m jail ■ — 
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It. Siddta or iBipleleit detth of an CBrepeaB.—\\’hene\-er Information of the sudden or unnatural 
death of an European is reported at a PoliCMtation, the officer in charge of the station shall send an urgent 
immediate Infortnalion to the District Superintendent, and the Inquest Report, required by s 174 of Act X of I 
1SS2, shall lx taken b> an Fumpean officer , and unless death has been caused by violence, the marks of whidi | 
are apparent, no native officer shall haNx the right of examination of the bod) Under no arcumstances shall' 
any examination be taken when llie deceased Is of the female sex In such case a Police-ofTicer, not below' 
the rank of Head Constable, will remain with or accompany the bod) till receipt of orders from the Magistrate^— 
and OrcL, A’ If' P, j 10, ArL 156, p 275 

12. Unnataral death of Soldlera.— “ It appears to the Government of India tint it will be better, if 
inquines into cases of sudden and unhatural deaths of soldiers, are made by Magistrates and not by the Police 
The Police should however repon ill such occurrences to the Magistrate.”— No 1398, dated 10th October, 1878 

li. Rales in force In the M 'W. P. »• to hotdiog Inqaesta.— The inquest should be held before the body 
IS touched or removed, and the • rejxirt ' should state the apparent cause of death, describing such wounds, 
fractures, bruises and other marks of Injury as may be found on the body, and stating in what manner or by 
what weapon, or instrument if any, such marks appear to have been inflicted the position, length, breadth and 
depth of wounds being accurately described. The report shall be signed b) the Policeofiicer and other persons 
or bj so man) of them as concur therein. 

The personal opinions of the persons called upon to attend the inquest and of tlie PoIiceH:>fiicer, regard 
ing the supposed facts of the case, ir, as to who struck the blows or kilted the deceased, or for what reasons, 
muDt on no account be entered in the ‘report’ of inquest , these are matters which will find entry intbespecial 
diar> of the investigation, but the “report of inquest” must be confined to the” apparent caase of death,” to the 
existence of marks of violence or otherwise, and as to manner, or by what weapon oriastrument such mark 
«eem to have been inflicted .— and Ord,Pf \V P.p 27S 

IS. Procedore to be observed la laqaetu ta cases ef death ceased b 7 polseBlQ|,etc.— Inorderto 
obtain as much important medico-legal evidence as is possible m cases of poisoning ordeath, the following 
rules are laid down for the guidance of ofiicers investigating — 

A —In tatet of tuspected poxsonvig 

(1) Any food, espectall) flour ind sweetmeats, dnok, tobacco or drugs, and especially the food and 
dnnk last partaken of b) the deceased, should be carefully brought away and sealed and forwarded 

(2) Any vomited matter which may beon the person or bed should be carefully swabbed upiWitha 
rag which should be put into a packet and sealed up and forwarded 

^3) Any clothing, matting, wood, mud floonng or manure or dirt heap into which any vomited 
matter has soaked, should be forwarded under a sealed cover 

(4) The contents of any vessel containing vomited matter should be carefull) put into a bottle, and 
sealed up and fonvarded 

Information on the eight following points will be elicited as early as possible, and entered m the 
special diary in due order — 

(t) the interval between th^ last time— that the person, who is supposed to have been poisoned, ate 
or drank anythtug, or took any medicine, and the first appearance of symptoms of poisoning , 

(ii) the interval between the last time of eating or drinking either food or medicine and the occur* 
rence of death (if death occurred) , i ^ 

( 111 ) whether the person moved from the place where the first symptoms were noticed, and, ll so, 
how far he went , 

(iv ) w hat the first symptoms of poisoning vnere , 

(v) whether vomiting or purging occurred 

(vi) whether the person became drowsy or full asleep, 

(vii) whether any cramps or twitching of the limbs were observed or tingling of the skin or throat 
complained ol , 

(vui) an) other svmptoms noticed 
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THE COpE or PROCEDURE., 


[Chap. .XiV, 


B —In cam oj hangttis^^or^strangulatum ^ t,, ^ 

(1 ) If pos5ible, before the botiy is cut or removed, the strangulating mediuro should be noted, 4nd any 
Uvidity ot face, especially ol Ups and eyelids, any projection oi the eyes, the state oi the tongue, whethei 
enlarged and protruded or compressed between the lips, the escape of any fluid from month and nostnls, and 
the direction of its flow 

(2) When the body is cut down, or the strangulating medium removed, particular note should be 
made of the state of the neck, whether bruised along the line of strangulation. 

(3) The direction of the mark must be noted, whether It IS circular or oblique. ^ j ji 

(4) The state of the thumbs should be noted, whether crossed over the palm. 

(,5) The materials by which hanging or strangulation has been affected should, if possible, be brought 
away and fonvarded , _ , i 

C—On findtHg a body tn a tank or well 

(1) Any marks oi blood around the inouth,or on the sides of the well or tank should be noted. 

( 2 ) When the body is removed any external marks of injury, especially about head and neck should 
be examined for and noted. 

(3) The state of the skin should be noted whether it is smooth or rough. 

The hand should be examined, and anytliing they may hold should be carefully removed 
D—In the case oj a body found murdered in an open fitld, 

(1) The number character and appearance of any injuries should be noted 

^2) If a weapon is tound u should be covered with paper, and any marks of blood should be sealed, 
and any adherent hairs should espeaally be noted and preserved 

13) In the case of an exposed inunt the state of the cord, especially if lied, and any marks of violence 
should be noted 

E '—In tht case of a presumed murder and burial of the remains [exhumed body^ 

(1) Any marks of violence, espeaally about the skull should be examined for and noted. 

(2) Any indications of sex should be noted, and a jaw and the bones of the pelvis at least brought 

away 

(3) If there are any suspicions of poisoning, the earth from whereabouts the stomach was, should be 

carefully taken up and sent in 1 

1.4) If a body, presumed to have been murdered, has been burned, any fragments of bones which may 
be found among the ashes should be collected and sent in — Beg and Ord., // Pt s 10, page 276 , Beng Pot 
Code p I 

F*~In cases of suspected eaUle poisoning 
[ylddition in the Bengal Police Code, p 413) 

(1) The carcass should be first carduBy examined, espeaally about the genitals and soft skm of the 
thighs and neck. If any puncture is found, it is possible that poisoning [Chap XXI, Rule 5, Chatnars 

has occurred. The spike or Satan should then be sought for, if anyone be found. It should be wrappe «n 
paper, and be sealed and be labelled. 

C2) The mouth should be examined and anything loutid in it should be preserved and labelled. 

G —In rape or Umatural offences 

Send in the lower garments worn by the persons when assaulted 

16 Punjab Rule* regarding Investigation into the cate of death —The following rules relate to the 
investigation by the Police oi the cause of uun'itnral or sudden death of a human being under arciimstances 
creating a reasonable suspicion that an offence has been cominitted. 
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Unnatural or Sudden Death op a Human Being. 


{,/t]-~tniesUialu>n by tthotn to be made 

(а) HTien c^ttr tn charge of rahee-itaboa to hold tnieshgaiton —Except in the cases hereinafter 
•excepted, the officer in charge of e\er5 roliceetation, on receding notice or information of the unnatural or 
sudden death of any person, when the bod) qf such person is within the local jurisdiction of such Police-station 
shall immediately giw intimation thereof to the nearest Magistrate duty authonred to hold inquests, and shall 
TToceed to the place where the bod\ of sudi deceased person is and hold the inquiry in the manner provided 
ba s. 133(now s. 174} of the Code.* 

(^) Sxeephonai eaiet—'thK ca^ mentioned in the last preceding paragraph, excepted from the 
•ordinary rule, shall be as follow-s that is to say — 

(t) When notice or information is recened by the officer in charge ot a Police-station of the unnatural 
•or sudden death of a person in a military cantonment or of a person who has met his death by injuries unlaw- 
fully infliaed b) a military person or camp follower, the Cantonment Magistrate or the nearest competent 
Magistrate (in the csentofthe office of the Cantonment Magistrate being filled by an Assistant Cantonment 
Magistrate whohasnot beenspeaally empowered to hold inquests, and in places beyond cantonments), as the 
ease may tie shall without delay, be specially invited to hold an inquest, under the provisions of s. 135 (now 
s. 176) of the Code 

(2) if m the cases mentioned in sub-sec (t), the Magistrate m question fails to hold such inquest 
the Distna Superintendent of Police, or, in his absence, the Assistant District Superintendent of Police, shall 
hold an inmtigation under combined prosasions of ss I33 and 137 (now ss. 174 and 176) of the Ccxie , 

(3) in the case of soldiers an inquest under the Criminal Procedure Code shall be held a^hether Mih 

tary Couns of inquest are held or not. If the case mentioned m sul>sec (2X neither the District Superintendent 
•oi Police, nor the Assisunt Distnct Superintendent of Police is available, the officer m charge of the Police- 
station concerned shall hold the imesugauon, i 

(4) on occasion of a death by violence m a military pnson, when an inquest has been held by a 
Magistrate duly authonted to hold inquests, the Police shall not make ion estigation into the cause of death , t 

(5) in the case of the unnatural or sudden death oi an European soldier, notKomrmssioned or com 
missioned officer, the Police shall confine their action to an immediate report to the nearest Magistrate duly 
.authonzed to hold an inquest, and to au entry in the sution diary In such • case the inquest shall be held 
Tinder the provisions of s. 135 (now s. 176) of the Code and not under those of s 133 (now s. 174), J 

(б) on occasion of an unnatural or sudden death within the walls of a pnson, { and 

(7) in cases In which a Magistrate duly authonzed tohold an inquest has held an inquest in substitu- 
tion for the Police inquiry 

(c) Deatht tit gnsons.—{l) Officers commanding imson guards shall, for the purposes of s. 133 (now 
s. 174) of the Code possess the powers of an officer m charge oia Pobce-station. 

(2) On occasion of an unnatural or sudden death within the walls of a pnson, it shall be the duty of 
The yailor to report the facts forthwith to the officer commanding the pnson guard. 

(3) On receipt of such report, such officer shall proceed to the spot and place a guard over the body 
-with orders not to allow’ the body or anything which may have moted to and cause the death of the deceased to 
be touched until the amval of a Magistrate , and sudi officer shall, at the same time, send immediate intimation 
to the senior Magistrate present at the station, with a new to an inquest being held. H 


• C/ • Bel AetI7oriBn*nil« lot e toil ytet i* 

t S«ct on 135(S) (4)ofStatut« 41 »Dd !'<<<, r S8 (TV XcZ iSSl) proWdra form loqant bo d( held 

or »on by tbc n««ml SU»i»tt*to dulf »u«hon»®d lo hold iniioool* m llw itafod in tho te« It further proTideo tbot *h 
mmpnent dnl authority available the command ns oQ^r abati conveae a Cmut of InquMt 

t Tbii rule baa been framed under the orden of the GoTeram«B(«fIad a. It rovema lub^aeci (SJandfl) 

$ Ja 1 Circular Nemo 4 of ISSI forb dd ns Masiatrateo ia ebarse uf ;ai]a lo hold such loqueata in aucb ct 


0 Such laquMtaare to be held vbenevera pnaoner d ca frooi tbaeffecta r4 paniihsent or «|thia 30 daya ot neciTiac aach puaiab 
ment or oithanr luuriesor markaof aach pnniahmest ea him orwheaever there laaoy poaaibi] ly of any doubt or eocnpUint. or queauoa 
■eoBcemiDstha aueeof dealbarums Orwheoevera pneaaer dm froa the receipt of any lajury or v ttua M dayi of Iba race pi of any 
iMUry vbether Infl cted by h maelf or by aayODe elae or iacarrel in tbe performance of any labour or erotk, from the attack of any an msl 
4>r in any vay whalaoever S- U\/ail Manital 
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THE CODE OF CRIMINAL FROCEDURE 


[Chap ‘XlV, 

(d) Deaths from ratlioay accidents — (I) On occasion of an unnatural’or sudden death, apparency 
caused by a railway accident other than an accident arising from an unavoidable mechanical failure, the 
Police investigation shall ordinarily he held, when tlie body is within railway limits, by the Assistant inspector 
General of Railway Police, and in his absence by the District Supenntendent of Police of Assistant Distftct 
Superintendent of Police m whose district such body is Until the ami-al of one of such officers, the officer Jn 
charge of the Railway Police-station concerned shall take all necessary measures to faahtate sudi investigation. 

(2) If such body is beyond railway hmits^such investigation sliall be held by the District Superintendent 
of Police or Assistant Distnct Supenntendent of Police, and until one of such officers arrive, the officer in chat'ge 
of the Police-station concerned shall take all necessary measures to facilitate such Investigation 

{B)—2nveshgation how to be triads 

(a) persons summoned to assist — In summoning the respectable inhabitants who are to take part m 
an investigation, tlie Police officer concerned shall if possible select fit persons with reference to the nature of 
investigation * 


Ittttstrahons 

ll) The question is what was the apparent cause of the death oi Af A died of an injuiy caused by a 
carpenter s tool whilst working at the trade of carpenter One of the jietsons summoned , shall, if possible, be a 
person acquainted with the use of such tools 

The question is what was the apparent cause of the death oi £ t B was found dead dose to a brok^o 
railway gate which had apparently been broken open by the passage of a tram. One of the persons summoned, 
shall, if possible, be a person acquainted with the working of tlie railway 

(A) Jitviiahan to Civil Sur£;eon —When an important investigation is held, or when an investig** 
tion IS held at a place near the residence of a Civil Surgeon or other Medical Officer appointed by Government 
for examinatio" f » ’ ' • f “•»'>- ith an invitation to 

examine the b< h> the officer m 

charge of the dl add a request »it 

English 

(f) Duty of officer making investigation —On arrival at the place where the body of the deceased 
IS l>ing the Police^ifficer making the investigation shall do the following things, that is to sa> — 

(1) he shall prevent the destruction of evidence as to the cause of death 

(2) he shall prevent the crowding round iJie body and the obliteration of footsteps 

(3) he shall prevent unnecessary access to Ihe body unUl the im estigatiou is concluded 

f4) he shall cover up foot prints with suitable vessels so long as may be necessar> , ^ 

(5) he shall draw a correct plan t of the scene of death, including all features necessary to a right 

understanding of the case , ' 

(6) if the Surgeon or other officer or a supenor poln»officer is expected to amve, he shall leave the 
body for a reasonable time until such arrival , or, if the body is lying in a thoroughfare and cannot be left he 
shall cause W to be moved to a suitable place, and the posture shall, as far as possible, not be altered unttl such 
arrival or wniil the investigation is completed , 

(7) if no Surgeon or other officer or supenor Policeofficer arrives he shall, together with the othe^ 
persons conducting the investigation carefully examine die body and note all abnormal appearances , 

(8) he shall remove, mark with a seal, and ieal up all clothing not adhering to or required 
covering lor the body, all ornaments, anything which have moved to and caused the death of llie deceased 
and make an inventory thereof, describing the portion in which each thing w as found any blood stain, mark, 


tTb« vWn«tu»ildbedr»<mb;VbK Vc>l>««-btbc»T bmwUm’bruimiinnoe vrlio i»l Vrir I b« 8Ttt»laWc»»» vnWew m tl» e»*nt of 
future criminal Pfoceedinji If tb* Vtan i» put in »t a ■ubacaoent Ind c «1 pt*eeM »* the maker n u»t dopoae to ll» accuracy 11B H C 
a 9oa Srr alao ncNj. m Qodt j, 314 Q^dh t»; D f p 11 
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rent, injury or other noticeable fact In connexion with «udi thiD^ and enter in such inventor) n counterpart of 
the mark and seal attached to sudi thing or to the parcel in whidi it has l>een enclosed such inventory shall 
form part of the report hereinafter |ircscribed 

[d) Rules for d\s\nUrinent of 6odus—V al the time of receiMiig information of an unnatural Of 

sudden death or If at in) time before or after heamves at theplace where the Ixxly of the deceased person is 

said to l>e tlie oHicer in charge of a Police-station or PoliceofBccr concerned learns that such body has been 
buned such officer shall be guided b) the following rules that Is to say — 

(1| an officer In charge o^a Police-station and any superior officer of Police lawftillj making an 
insestigation into the nnnatuml or sudden death of ni) iietsOn may cause the body of such person to be 
di interred for the purposes of sudi inscstigatioii 

(2) no sudi disintemieiu shall be caused or effected until die respectable inhabitants required to take 
part m tlie imestigation under the proMslOtl^ of s 133 (now s. 174} of the Code, are present, and unless and 
until ilie Policeofficer lawfully making the imesttgalion shall have recorded in writing the information which 
lu> reached him and the ground on which he considers it necessary to proceed to such investigation 

^'1) when sudi investigations ire made by an enrolled Policeofficer and tliere is a Magistrate 
authonzed to hold inquests m the immediate neighbourhood either of the grave or the Police-station m 
v.hich sudi grave is situate, it shall be the duty of such PoUcc-oflicer to guard the grave and ascertain whether 
sudi Magiatnte will attend at once at the dismtemient The disinterment of the body shall be postponed 
pending such ^Ug 1 strate s reply if such Magistrate is unable to attend the disinterment at once such PoUce- 
ofheer shall proceed in manner hereinbefore prescribed to disinter body 

1 I ^ 

(4) in all cases Police-officers shall examine ivitiiesse> to proi e the identity ot disinterred bodies w’tth 
the persons supposed to ha\ e died unnaturil or sudden deailis before commencing their imestigation on such 
bodies 


(5) in every case in which a body has lam in the graie for j penod exceeding three weeks Qo 
disinterment shall be caused Of effected by any Police-officer until the opinion of the Civil burgeon has been 
obtained and then only with the concurrence the Pistnct Migistrate 

(6) in cases in whidi the body has not been identified a careiul descriptive roll should be prepared 

for publication in the Vemaeular PoUee Colette ~ ^ ^ 

1 I 

{e) Procedure after dmuien ie«t~^\\\wa a competent Police-officer has disinterred a body under 
the Jvst preceding paragraph he shall proceed to hold tlie investigation in the manner provided in paragraph 8 

Opinion of Government Advocate regarding Exhumation of Bodies 

In my opinion no alteration has been made in the new Criminal I rocedure Code (Act X of 1982) ih 
reference to the power of the Police to exhume bodies wheR making investigations under s 174 I am not 
prepared to say that under the rule of expressto unms est ex<tus%a tUUrxus, tlie last paragraph of s 176 would 
predude the Police acting under s. 174 from dismfemnga body and the former section it is to beobserv^ud 
refers exclusively to cases where persons die nhile tn the custody of the Police On the whole I am of 
opinion that no amendment of the law was mtendedorhas been Letter of Goxemutent Advocate, 

Pinjoh No 1228 datedindjuly, 1883 , , 

The Honble the Lieutenant Governor concurs in the opinion expressed by the Government Advocate 
Ci»r«/rtrAb 16 p/1883 \ 

(/} Report of iutesttgahon^{,\) When the investigation has been completed tlie Police-officer 
conducting it shall draw up a report stating the apparent cause of death of such deceased person d 
any marks of violence which may be found on the body and stating in what manner or by what weapon 
instrument such mark appears to have been inflicted 
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(2) Such report shall be <lrawn up m one o{ the forms given vn Appendix I see pp. 367 and 368, t«/« 
or to the hke effect 

(3) The report shall be signed such Police-officer and other persons making the investigation, or 
by so many of them as concur therein, and shall be forthwith forwarded to the Magistrate of the district, or, when 
the Magistrate of the district as so directed, to the Magistrate of the division of the distnct in which such 
investigation was made 

(4) The plan of the scene ol death, the loventoiy of clothing, etc., and when bodies or articles are sent 
for wfrficfl/ examination a list ol the things on and with the body and the particulars as to things sent for 
medical examination shall form part of such report 

(5) In cases of death by hanging, the report shall state particulars as to the height of the support and 
the sufficiency of it, and the things used to bear the weight of the body 

(6) A copy of every such report shall be made m Pohce-station Book No VI 

ig) Reports how sent — (IJ Reports forwarded to the Magistrate of the district under the last preceding 
paragraph shall ordinarily, unless such Magistrate direct to the contrary, be forwarded through the District 
Superintendent of Police who shall read and pass them on without delay 

(2) A Distnct Superintendent of Police shall when reading an investigation report, record on it any 
orders he may make in teferervce to further investigation 

(A) Information tHpotsontng (1) The ordinary symptoms caused by common poisons are 

described in Appendix II s«p 371, i«/ra 

(2) PoliceKifflcers making invesugaiiona in cases where poison has been administered shall record in 
their reports all information likely to be of value in assisting Civil Surgeons or the Chemical Examiner to form 
an opinion as to the precise poison employed. 

Explanation —As the tests used for the discovery of different poisons vaiy with the poison and as the 
Substance at ailable for analysis is often very limited it is very important that none should be destroyed by the 
use of wrong tests. For these reasons full information shall be carefully sought for and suppbed. 

f j) Making over oj propeHy —When die PoJKooBicer has concluded the invesUgation, he shall 
make over to the proper persons all property which he may hate taken into his charge in the course of the 
investigation and which is not required for the ends of justice A receipt shall be taken for property so made 
o^et in Pohceetation Book No VI ^Miscellaneous) 

(y ) Where eogmvabU ogence disclosed.^\i the facts disclosed on the investigaUon disclose the 
commission of a cognizable offence, and the person who appears to be guilty of such offence is arrested the 
Pohce^fficer coiuemed shall, when he has completed the mvesUgation of such offence take recognizances from 
the witnesses as provided by law 

Correspondence with Chemical Pohceofficer shall not correspond with the j 

Examiner direct in matters relating to human bodies Any nei^sary reference in relation to sudi subject shall 
be made to the Civjl Surgeon 

(i) Chemical Examiner not to be referred to on vtsugicunt grounds —No case of human poisomi^ 
with regard to which the Civil Surgeon does not recommend investigation by the Chemical Examiner, shall 
referred to that officer without a special order horn the Magistrate 

(w) Language of reports^Cofy to be Sent to Assistant Inspector General—^f) Report submitted by 
Police-officers ignorant of English shall be in Vernacular, but in all cases of death caused by a railway acadent, 
an English translation shall be made » - '' '' k 

(2) A copy ol all report relating to deaths caused bjr railway accidents shall, when made by a Police- 
officer other than a Railw ay Police-officer be foiwarded to th* Assistant Inspector General of Railway Police 
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\ 'APPENDIX ! 

De\th Report No Form No 1 Police-station {/^ atne ). 

Dated 

{U Aen ui lemacultr to be f refared on | sheet of native paper) j 

Sudden death from nedtral cilsen 


. 




2 Distance ind direction from the Police-station id trhose Jurisdiction It is 


3 Date and hour o! discovery of the death. 


4 Names parentage and residence of two or more persons who identify the 
body as that of the deceased person named in this report. ' 

\^'^it~—Retahves of deceased or tio respectable j/ttnesses to tdenhficaiion should 
be obtained, tf possible 

son of 
resident 

of ... Son 

of .resident 

of 

5 Name of deceased 

Parentage 

Caste 

Residence 

Condition in life 


6 Age and see. 

{ts 

7 Condition of the clothes, ornaments etc, as not indicating an unnatural 
death. 


8 Position of the limbs eyes and mouth 


9 Expression of (he countenance 


10 Injuries or marks of viofence the body may have received 

If ounds and Rruises— Position length and bi^dth 


11 Blood liquid or clotted ? where oored from and to what amount ? 

1 

12. In what manner, or by wha\ weapon or instrument such marks of Injuries or 
of violence appear to have been indicted ? 


13 Is the bod) well nounshed and vigorous or emaaated and weak ? 


14 Apparent cause of death. 


15 Any signs of death hanng been caused by violence or poison or any 
rumours of such being the case? 
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(Entries to be ttUuU On reiers* of Form /) 


J DesCTJjjJwn oi each article of dothing ornaments covering neapons etc , found on or near the body 


2 Sketch plan of the scene of death 


-3 — Rnef history of the case.. 


Date, 


192 


1 {Signntures of two or more respectable tnhabtiants ) of ojicer con 

I ' atiettng the tmes/tgafton ) 

of the neighbourhood prctenl lithe xnvethgahon'\ \ 


^ A 


— ^ Rank 

J 

Form No 2 

Desth Report No Police station \mmt\ 

( iy/ en ill Vernacul fr to be prep ired on i sheet of nnti e paper ) 

Univtural death bv molence 

1 Name of place where the death occurred or where body was found (state which). 

2 Distance and direction from PoUw^tauon in whose junsdiction n is. 

3 Date and hour of discovery ot the death 

4 Name parentage and residence of two or more persons who identify tlie body as that of the 
deceased peraon named in the report 

'^ot'e.— Relations of the deceased or two respectable unhesses to tdenhfieahon should be obi fined 
ij possible) 

5 Name parentage caste residence and condition in life of the deceased 

6 Age and sex 

7 Condition of the clothes ornaments etc and marks of either having been forably removed or oi 
being stained with blood or other matter 

Note —If the Ct nl Sirgeon or other Medical Officer ts expected to attend to examine the body this 
mformaiion should be filled in so Jar as can be seen and wilhout touching or removi ig any clothes andy i > Such 
case it shoidd be completed after he has fimskedhts examtnnhoa of the body 

8 Position of the limbs eyes and mouth 

9 Expression of the countenance- 

to Injuries or marks of violence the body may have received 

lyotinds and Bruises —Show position lengdi and breadth 

tior%.—NoU depth be careful not taprove wounds If the Civil Surgeon or other Medical Offi^^r is 
expected to aUend to examine the body (his information should 6e Jilted in after fie has completed hts exai tw r 
tion I 

11 Blood liquid or clotted’ »hereOO<ed from and to what amount’ 

12 In what manner or by m hat weapon or instrument such marks of injuries or of violence appear to 
have been cemmiued’ 

13 Wax there any rope or other article round the neck or any mark of ligature on it ’ 

14 Had such rope or article apparently been used to iROduce strangulattoo ’ And if the^'hody lad 
been suspended by it could it probably have supported the body? 

In what mode was the other end of the rope attached to the support’ 

15 Were there any foreign matters such as weeds straw etc In the hair or clenched in the hands of 

the ile(.ea&e(k ot-attached to any part of the body > 
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16 Is the bod) « ell nownshcd and Mgoroos or emacnted and feeble > 

17 Is It stout thin or decomixised ? 

18. Height by measuring from head to feet ? 

19 DK\\n%yx\^h\nzTaMVsi.—PoithoH andafiptaraneeof tHoles scars el 

20 Apparent caus^ of death. 

21 Are there an> arcumstances or rumouTN tending to show that deceased killed himself ’ 

( Enlnet to bt made cn reverse of Form II ) 


1 Description of each article found on or near the txxly 


I ound actually on the Ixxly 
Eidi article labelled, numbered and sealed 


Found near the body 
j Each article labelled 
numbered and sealed 


Sent 1 1 attached to bod} 


Sent in separate packet 


nescT\pt%on of snperstr\ptw>n or device of the seat used on aba e 


2. Sketch plan of the place where the bod) was tound 


3 Description of sunounding ground marks of footsteps Of of a struggle Marked peeu- 
Iiant} m the foot prims hfarked peculiarity m the shoes found or m feet of accused 
or suspected parties eorrespondxng utdi the same noted pecul anties m the foot 
prints. 


4 Enef history of the lase. 


j {Signal ires of two or more respectable in! abitants 
1 0 / Ike place present at the investigation > 


{Signature of officer eon- 
ducting the investigation ) 


Name 

Rank 


2 . 

Z 


—8. 

9 

10 


( When in Vernacular to be prepared o t b sheet of native paper) 

Unnatural death by poisoning 

Particul irs relating to the ease in addition to those given in FOn i II 
Was deceased in good health previous to the attack’ 

If not in good health what was he suffenng from ’ 

What medicine was he tiking’ 

What did the last meal consist of ? 

What was the interval between the last meal and the oommeiicemem of the symptoms? 

What did the deceased last eat or dnnk before the commencement of the s>-mptoms ’ 

What was the interval between the very last time he ate or drank and the commencement of the 
symptoms ? 

. Whatwberelhefirstaj-mptoms? - 

Was he thirst} ’ 

Did he become faint’ 
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11 Did lie complain of headache or giddiness * 

12 Did he appear to hav e lost the use ol lus limbs > 

13 Did he sleep heavil) > 

H Was he at an> time insensible * ^ 

15 Did cona-ulsions occur > ^ ‘ 

16 Did he complain of any peculiar taste in hts mouth’ 

17 Did he notice ail) peculiar taste liThiTtoodor'dnnC’ 

18 Was he sensible in the inter, als between the con\utsions> 

19 Did he complain of burning or tingling in the mouth and throat, or ot tiumbiiesN and tingling in 

the limbs > 

20. Was there \omiting > 

21 Was there purging > 

22 Was there pain m the stomach > 

23 Mention any other s) mptoms 

24 Had the deceased e\ er suffered previously from a similar attack i 

25 How many other persons partook of the meal, or lood or dnnk, b> which the deceased is 

supposed to ha\ e been poisoned } 

26 How many were affected by it, and in what wa) * 

27 Did tlie deceased mo\e from the place where the first symptoms were noticed , if so, how far* 

Dated ■ I “j [Stgnaturei cjtwo or more rttpeetabU tnhahf [Stg*tature of officer eonduettng the 

1 (ants of the place present at the tnvesUgalion ) tnveshgaltofi) 

192 I __ 

'A — ' — Nauu 

j B 

appendix II 

MI MORANDUM OF THE SYMPTOMS PRODUCED THE MORF COMMON POISONS 


POISO>S ^ 

Natiie Nasies 

Ust/Ai. Symptoms 

Arsenic | 

: Sammulfar Sankhia Jfartat 

1 and Slanssl 

Vomiting, burning pain in the stomach, great thirst 
sometimes cold skin, cramps in the limbs and 



Opium 

Afium, A/tn 

Sleepiness , pupiN small , complete insensibility skin 

Aconite 

£tsh{Saehanag) 


Dhatura 

Dhatura 


Niix Vomica 

Kuchtla 

. , pasms and 

« 1 time and 


1 

t causes it 

Notes. — A ny < 
has l>een administered 

3ne ot the aliove symptoms may 

be absent, though the poison by which they are caused 



ETIOLOGICAL 


4GB 


EUPIIOMAD 









0, n, j>, iifug, i, »liort, t&xe>(kr.U«t,f|^II,'Ub%t, Ukcrc, >£11, Unu , nriu, <ida«, lUr, Cg vglt, r«'o<J. *»»*» 
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Effect of common poisons 


I oi-ion. 1 

OtdiniT^ interval between taking the poison 
and the ippemnce of s)mptoins. 

Ordmar> lime before death. 

Arsenic 

1 to 1 hour 

6 to 12 hours 

Opium 

i 1 

6 12 

Aconite 

IS minutes 

1 8 

Dliatum 1 

5 to 10 minutts 

6 12 

Nux Vomica 

1 1 hour 

6 12 


17 Inqaeit report rasit be proved to be Admitted In cvldenee.— It is necessar) li a panchanama is 
to be put in ibat it should be legally pro\e<l lor u does not prove iKell is apparently is somettmes supposed 
7 Bom t R. 978 


18. Terdlet at Inqoeat not lobjeet to revhlon by the Hl^h Coort— It is not open to the High Court 
to revise under s 435 inquest proceedings held by a Magistrate under this section 8 C. 742 followed tn 
Betaalal 843. 

II.— POST-MORTEM AMD CHEMICO LEGAL EXAMINATIONS 

Notes.— 1 Dlapetal of body on coocloilon of loqeest.— When the investigation is concluded and it is 
unnecessary to send the body for medical examination or to keep it for identification the Policecfficer 
conductingthe imestigation shall make o\er the body to deceaseds relativ-es or if there are no relatives or 
fnends to receive the body shall hate it decently buned or burned as may be proper under such rules as may 
be made by the Magistrate of the distnct tn this behalf 

\Vheu there is no reason to doubt the cause of death despatch of the body to the nearest medical 
officer IS uncalled for —Mad. Pot Man , Vol I p 85 

2 Preiervatlea of body for IdentlflcatloiL— (1) When it u necessar> to keep a body for the purpose 
of identification it shall be placed in the coolest room available and the doors and windows shall be closed and 
\ratched. Carbolic aad powder shall (if available) be lreel> used in such room. 

(3) li no identification can be obtained withm the period during which such body can be safely 
kept the Pohceofficer concerned shall before u is bi tied or burned record a careful description of it giving 
all marks peculianties deformities or distinctive features which might lead to recognition. 

(3) When the case is one of importance ami photographs or casts can be taken of the lace a 
photograph or cast shall betaken 

(4) When for sanitary reasons it is necessary to bur> or bum the body the course prescribed in the 
last preceding paragraph shall be adopted. 

3. Bodies to whom seat for tuedlcal examinnUon.— Bodies for medical examination shall be sent to 
the nearest Civil Surgeoa In hladras all Commissioned Medical Officers all Warrant Medical Officers and abo 
Hospital Assistant Medical Officers are authonzed to examine bodies forwarded to them for that purpose •— 
Fort St George Gatetle Motxficatum llth Decentier 1874 p 1834 

4. When body to be so sent— In cases where there is any doubt regarding the cause of death and 
In cases where the bodies of persons who haie beeu appareml> run over by railway engines or trains are not 
identified the body shall be sent for medical examination if it is likely to arrive m a suffiaently sound state to 
admit of such examinatioa 

Poisoners have been known to place the bodies of their viaims across the line of rails 
with a view to its being thought that death was caused by a railway accident 

Mode of sending bodies.— With respect to the sending of bodies for medical examination the 

followlngregulations shall haieeffect thatistosa> — 

(1) a hght and strong doohe (htter) with a covering to protect it from sun and ram shall be supplied 
and malnuined at the expense of the Judicial Department at every Po!i<»station , 

24 
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(2) the clothing left on the body shall be properly secured round it nn> instrument likely to have 

caused death remaining in or on the body^hall be left there if It can be secured , _ _ 

(3) a layer of charcoal two inches deep shall be placed in the doolu tlie body shall Iw covered uifh 
charcoal freely dusted w ith carbolic aad powder and some leafy branches placed over all 

(4) PoJiceofficers along the route shall be bound to assist tn obtiining men to carry such dooltes so 
ihnt the body may be sent in as rapidly as possible 

(5) two Policeofficers who were present at the imestigation shall nccompany the body and if 
necessary suitable means of cor\eyance shall be provided for them 

(6) expenses for charcoal and porterage of dooliex shall be recovered from the Sheriff 

(7) on the amval of the body at distna headquarters, it shall be at once placed and watched in tlie 

deadhouse and intimation shall be sent~lhrough the District Superintendent of Police~to the Clvil’Siirgeon 
as quickly as possible •’ 

(8) when forwarding such intimation the District Supenntendent of Police shall give the Ci\il 
Surgeon all available information as to the supposed cause of death 

(9) after depositing a body m the dead-house the Police shall 1ia\e nothing to do w’lth its disposal 
either by sending portions to the Chemical Examiner or ultimately by burying or burning it. 

6 Things eent for medical examlaatioo.-'Things lor medical examination shall when bodies are 
so sent in be sent with the body under charge of the same escort , and Avhen bodies are not sent in w ith an 
escort which shall take them to the Civil Surgeon without relief 

7 Rales regarding things seat for medical exaninatlon — WiUi respect to things sent in for medical 
examination the following pro\ isions shall have effect that is to say — 

(1) liquids vomit excrement and the like shall be placed mclean wide-mouthed bottles or glazed 
jars and the stoppers or corks shall be tied down with bladder leather or cloth and the knots of the cords 
shall be sealed with the seal of the Police-officer who made the investigation such bottles or ;ars shall be 
tested by reversing them for a few minutes to see whether they leak or not 

(2) supposed medicines or poisons being dry substances shall be similarly tied down in jars or made 
up into sealed parcels 

(3) blood-stained weapons articles or cloths shall be marked with a seal and shall be made up into 
sealed parcels 

(4) on each bottle jar and parcel shall be a label describing the contents and slating where eadi 
was bund and on such label shall be impressed a counterpart of the seal used a copy of each label and a 
counterpart impression of the seal used shall be given in the report hereinafter prescribed 

(5) if the things are to be despatched by post the precaution described in the resolution, given 
below shall be taken. 

Precautions to be taken m Despatching substances for Cheimeal anafysu by post 

The Governor Geperal m Counal has resolved to prescribe the following rules for experimental 
adoption in regard to the mode of packing substances of the nature above described 

(1) The suspected vtscus or other portion of the body to be sent for examination should be enclosed 
in a glass bottle or jar fitted with a stopper or sound cork. 

(2) If liable to decomposition u should be immersed in methylated spmts of wine which should be 
used in the projjortion of one-third of the bulk of the material. 

D£ — The use of splnts of wine in packing vwera should be invanable whether the season is hot 
or cold and care should be taken that common bazaar splnt is not used. 

(3) The stopper or cork should be carefully tied down with bladder or leather and sealed To ascer 
tain that it has been securely closed the bottle or jar should be placed for some minntes with its mouth down 

(4) The glass bottle or Jar should then be placed in a strong wooden or tin box which should be large 
enough to allow of a layer of raw cotton at least three-fourths of an Inch thick being put between the bottle or 
the jar and the box 
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(5) The l>ox itsell should beencased tn common cloih, «hich should be sealed In Accordance 

■ttith u«ual rules o! ihe I’ost Office as to parcels ' 

(6) Despatclung officers wdl be held personally responsible lhal these instructions are carefully 
followed Whenet-er practicable, such parcel should be packed under the immedute supervision of the District 
Ci\al Surgeon. 

(7) At all siatioas where there is a Distnct Cuil Surgeon the parcels should invariably be sent to 
the Post Office b> that officer, and not bj a subordinate officer, but where there is no Civil Surgeon, thcj may 
be sent through the sub-du isional officer. 

(8) A declaration of contents to the offiaal> of the Postal Department is unnecessary and should not 

jbe made. 1 , j 

Sfe also Postal Guide for Januiry, 1915, para. 38 

A — Hombw. 

8 Hales for the Qaldance of Hedkal Officers la condocting Post-mortem examtaatlona and examfoiag 
Vesndcd persons.— See Ctr No 1J33, dated 23/-</ Apnl 18b8 and Bomb<^ Gazelle, 1873 / 338 , 1874, / 947 
Exlroci front " Bciitboy Goiemmenl Gazette, dated 20 /A November, 1873* 

The following rules for the guidance of Medical Officers in conducting postmortem examinations and 
■examining wounded persons are published for general infi^pnation — 

(1) The Medical Officer shall, immediately on receiving from any person tor examination a corpse or 
any other substance, inquire and note down the name and resideace of such person, and if he be a District 
Police^fficer, his number and rank, and shall without delay grant to such person a receipt for the corpse or other 


(2) In cases where the body is sent to him, the Medical Officer should note the time of its arrival, the 
■date and hour of the post morUm examinstion, and sex and height and apparent age oi the deceased the state 
of the body, whether well nourished or otherwise, the existence or absence of any caste or other marks not of 
recent ongin, such as cicatnees and deformities and the like, and whether the marks upon it correspiond with 
those mentioned in the Police report 

(3) In cases where he has been taken to the place where the body lies besides the above, he should 
note the place and nature of the soli (if out in the open country) where he found the body also its position and 
the state of the clothes if any He should also note iii cases of death from violence the position of the body 
jn reference to surrounding objects such as sharp stones and the like contact with which, it may be alleged, 
has produced the injury also whether any blood stains are visible onsudi objects or anywhere near the corpse, 
and whether any weapons are lying neir iL In case of suspeaed death from poisoning, he should note whether 
any appearance as it ot vomited matters etc , is present in the neighbourhood of the body 

(4) In every case he should describe the condition in which he found the body, noting the degree of 
coldness warmth, rigidity and putrehction and ibe amount and nature of the clothing or covenng on iL 

(а) Commenang at the skull and terminating at the feet, he should examine the bones to determine 
whether any of them are fractured or dislocated, and inspect tbe vertebral tolumn throughout, also the teeth, 
hair, ontices 01 the body and general surface, and also note the state of the pupils whether contracted or 
otherwnse, and whether any substances are grasped in the hands. 

(б) If there be any wound or contusion on the body, he should describe its position length and breadth. 
He should note the depth and direction of all wound> wheUierihere are any cuts on the clothes corresponding 
to them, and examine the wounds carefully for the jwesenceof foreign bodies, preserving such as are found. He 
should also state whether in his opinion the wound was mortal, giving his reason for such opinion and he should 
be vpeaally careful to examine ihe neck for marks of compression. 

(7) He should state his opinion as to whether the wounds, if any, could have been self inflicted, or 
whether they might have been the result of accident, givti^ reasons for his optmoa 




372 


,THE CODE or CRIMINAL PROCEDURE 


[Chap. Xiv, 


(8) He should carefully examine any gun sword blood-stamed instrument, stick or stone, by ivhich 
the wounds may have been inflicted and mark such instrument, so as to be able to recsgnize it i! asked to do so 
He should also compare the weapon with the wound alleged to have been caused bj u, and state whether m 
his opinion, it was possible for the wound to have been pnxluced by it. 

(9) He should commence his dissection of the body bj removing the top of the skull in the usual 
way with a saw and note anything that ma> appear unusual 

(10) He should make an incision from the chin down to the pubes, so as to be able to examine the 
wind pipe, heart lungs liver, stomach, spleen kidneys and intestines, also the urinary bladder, and note whether 
any of these organs appeared diseased and whether an> wound on the outside of the body communicates with 
the contents of the chest or abdomen. 


(II) In making his examination be should disturb as little as possible any organ which may com 
municate with an external wound, if he has reason to think that the bodj may be re-exarmned by another 
medical man 


(12) In the case of females, he should examine the ovaries and uterus, beanng in mind that abortion is 
sometimes caused by the introduction m the uterus of pointed instruments which ma> cause death He should 
note the presence or absence of pregnancy, the probable period to which pregnancy had advanced, and exatnine 
the external generative organs for marks of violence 

(13) In the case of infants he should note the condition of the umbilicus and cord if any of the latter 
remain, he should also remove the lungs and try whether they sink or nearly sink in or float in water 

(14) In case of suspected poisoning he should not neglect to examine every organ of the body and 
should pay special attention to the rules issued by the Inspector General Indian Medical Department 

(16) He should bear m mind that death may possibly have been the result of starvation, exposure to 
cold or heat smothering, drowning, lightning, strangulation poisoning or disease, and see whether death was 
due to any of these causes, giving his reasons He should also bear m mind the instructions already published 
for the guidance of Police officers in cases of death from drowning hanging and the like 

(16) He should keep all his onginal notes even though he may make a fair copy of them afterwards, 
and should not lend them to anjone to read 

(17) In all cases the examination of the body should be thorough and the notes of the appearance 
discovered should be as minute as possible 

(18) Full notes should be made in cases of examination of wounded persons 

(19) When summoned to give evidence m any case in which he lias made a postmortem examination 
or examined a wounded person, the Medical Officer should bring with him to Court the original notes made 
by him at the tune of conducting such examination 

(20) The notes of the examination in all cases or a fair copy ot them m the hand wnting of the 
Medical Officer should be at once made in a book kept at the hospital or dispensary lor the purpose and should 
be signed by him 

B— PUNlVB 


For similar Rules in Punjab see Punjab Gazette 9tk July, 1874 PI III p 274 Punjab Ga-ette 185J 
p 32 and Punj C%r Vol JI pp 173—179 

A.— Ihe following instructions* issued by the Chemical Examiner on 11th January, 1883 as amended 

subsequently are divided into two sections v%z — Section 1 —Containing rules for the guidance o agis eqa 
and Police-officers Section 2 —Containing rules for the guidance of Medical Officers Neither section is com 

plete by itself, the two sections being complimentary to one another 
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Section I —Rules for the Guidance of Magisterial and Police-officers 

Not«(.— 1 InitrsctloBi for goldooee of Mk^trAUt, SoperlntondenU and luUUnt Bnperlfitesdeata.— 
The loUowng instn ctions are issued for the guidance of Magistrates Supenntendents and Assistant Super 
iQtendents of Police with regird to the transmission of substances to the Chemical Examiner for examination 
incases of suspected poison ng or other cases »n which the aid of the Chemical Examiner may be required. 

2. Snbita&eei to b« forwarded to Chemical Examiner only under orders of Magistrates, Seper- 
intendeat or Aislitant SnperlntendenL— In future substances wiU not be forwarded by Medical Ofhcers to the 
Chemical Examiner except upon receipt of an order to)that effect from a Magistrate Supenntendent or Assistant 
Superintendent of Police. It will therefore be necessary that orders for the transmission of substances to the 
Chemical Examiner for analysis should be issued with promptitude. And an order should invariably be granted 
if the Medical Officer considers U adnsable to obtain the opinion of the Chemical Examiner whilst on the other 
hand Magistrates Supenntendents and Assistant Supenntendents of Police should issue an order for examination, 
if they consider it desinble to consult the Chemical Examiner altho igh the opinion of the Medicil Officer be 
adterse to such a proceeding 

*(i) Should it at any time be found necessary to forward suspected substinces from the Nauve States 
under hts Government to the Chemical Examiner Madras for examination the order for the transmission ol the 
substance should be issued by the offiaals designated below 

(1) TVatiflHrortf— the substance wiU be forwarded to the Chemical Examiner Madras under the orders 
of the Diwan. 

(2) CbrAin— the order may be issued the Superintendent of Police Cochin or by the District 
Magistrstc Aojikamial or by the Distnct Nfagistrate Tnchur 

(3) the order may be Issued by the Chief Medical and Sanitary Officer of the State or by 
the Chief Magistrate or by the Diwan. 

(4) by the Diwan. 

(8) BanganapaUt^Xyj the Assistant Political Agent 

( II ) In the cifse of Medico-legal analysis required by the Hyderabad State the Chemical Examiner 
will recognize any requisition of a Nfedical Officer of the Nizam s service which purporu to be made under ihd 
epeafic authority of His Highness s administration. The Resident m Hydera^d will be also acquainted fc« 
the information of the Durbar 

( III ) The loot notes at pag<n> 254 and 298 «I the Civil Med cal Code should be cancelled and the rules 
in the Code should be amended in accordance with the orders now issued 

3. Forwarding officer to fernlib a brief blitory of the care. — Magistrates Supenntendents and 
Assisunt Supenntendents of Police on instrocung Medical Officers to forward articles for analysis to the 
Chemical Examiner to Govenunent should at the same time address the latter officer quoting the number and 
date of their order to the Medical Officer and should fum sh the Chemical Examiner with a bnef summary of 
the history ol the case. 

4. Feintt on which Information ihonld be farnbbed In cate* of loipeeted poUonlng —The pnncipal 
points on which Magistrates Supenntendents and Assistant Supenntendents of Pol ce in cases of suspected 
poisoning should furnish information to Chemical Examiner are as follows — 

(a) What interval was there between the last eating ordnnking and the first appearance of symptoms 
o! poisoning’ 

(5) What interval was there between the last eating dnnking and death (if this occurred) ? 

(r) What were the first symptoms? 

(rf) Were any of the following symptoms fwesent » If so state which — 

( 1 ) \omiting and purging 

(2) Deep sleep. 

(t) Tingling of the skin and throat. 

* AddH br o O Ke 9 t PnU e 4at«4 »tb AprJ IHI 
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(4) Convulsions or tv, itdnngs of the musdes t 

(5) Pelinum and clutching at imaginary ob)ect , , 

[e) Were any other symptoms noticed^ 

‘ (/) Did ‘any Other persons partake of the suspected food or drink, and did they also suffer from 

similar or other symptoms of poisoning > ’ 

t. 5. Other avaUable information.— Any other iiifonnatioii aiailable, likely to pro\e serviceable as a 
guide to the class of poison admmstered, should at the same time be furnished ' 

6. Certificate of chemical analyeta hy Medical Officer#.— Certificates of chemical analysis are not to be 
accepted from Medica) Officers, as these officers are not in a position to conduct analysis as they should be 
earned out for judicial purposes But any Medical Offiw who maybe provided with a suitable microscope 
should be able to recognize recent blood stains and to conduct examinations of suspected seminal stains 

7. Procedure m cases of BBspected human or cattle poisoning. — In every case of suspected human or 
cattle poisoning, it is desirable that all the substances requiring analysis should be packed and forwarded to the 
Chemical Examiner by the nearest Medical Officer If special arciunstances should render it desirable to 
forward any articles directly to the Chemical Examiner, the instructions given in section 2, paragraplis 4—1 , 
must be carefully attended to 


8. Rules for forwardingsuspected blood stains— Sospected blood stains —Articles requiring eamma 
tion for the presence of blood stains may, if desirable (ttde paragraph 6), be forwarded direct to the C emica 
Examiner, the following rules being strictly attended to — 

(1) When clothes are sent up any sums considered to be suspioous should be indicated by meato 

of pencil marks or pins Stains on walls floors the ground, or articles of furniture, etc, are not to be 
off But the stained area is to be carefully cut out , and when the material is britile, as in the ewe o ea 
diunam it should be carefully wrapped in cotton wool and packed in a box, so that the surface may 
preserved from injury 

(2) All .mcles r«iuinng ..animation sWid b. imretuliy laballed, and each '“5'' ^ 

Signature ^ the forwarding officer and the number and date of tJie letter of advice adaresse .i,*, 

E.xaminer AH parcels should be carefully sealed the despatdiing officer and packed in ' . 

they cannot be opened without destroying the seal The seal used should ’ -rti-d 

pnvateseal or an official seal which is kept.n safe custody A letterofadv.ee should be separately forwarded 
to the Chemical Examiner This letter should contain— 

(rt) An impression of the seal used in dosing the packets and description hereor. 

(i) A list of the articles forwarded and a statement as w how the articles have been forwar 

{c) Information as to whether a'^ny of th4 w^'apons. cloths, etc , are to returned alter examination. 

2. HI.cdl.n.o.,».mi.«l.n..-Hag.stn..es.oof«..ard.,.g come, docum.ms, sal,u« l.qoom elo, to 

the Chemical Examiner, should follow the instructions laid down in paragraph 8. cteiise 2, 

paragraph 11, so far as they may be appUcable.andsbould becareful to include in eir e ® ,„niish any 

Chemical Examiner s information as to the nature and object of the examination required, and to lum.sn 
other Information likely to assist the Chemical Examiner in making the required examination. 

Section II — InstkUctions for TriE Gt^DXNCE of Medicxl Ofucers 
Hotea. l.-Medlcal Officer# to maiataia sepply ot uDinethylated spuit •“'* spirit and 
Officers in charge of Hospitals and Dispensaries are required to maintain a supply ol unmv Examiner 

suitable bottles, etc, in readiness for the transmission of viscera and other matters o y,5cera and other 

when occasion may arise. In cases of suspected poisoning, it is exceedingly importan every 

suspected matters liable to rapid decomposition should be placed in spirit as soon as p ,.vamiiut 

should be mken lest doubt ma, be mued ti. Court as to the tdent.ty oi arttdes l.k=l> “ 
lion, or as to the possibility of their having been accidentally contaminated or improper y in e 

a. Post-mortem examination to be made thonaghly.~-ft>st-f/iorieM 
thoroughly as circumstances will permit whenever desired by Maglstenal or Police-officers Atte 
midwifery cases or other similar excuses will not exempt Medical Officers from the performance o e 
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freqcfrntly unpleasant though most important duty of makin; a posUnorltM examination. Advanced decompoS> 
tion does not pre>ent the detection of metallic poisons in the body Hence remains of viscera may be- 
fom arded for examination when the condition of the body as such is to render any attempt at dissection useless 

S. CoBtenta of the etemeeh hew lecired for traaimlsilea.— On making a poit mortem examination 
whenes er there is any suspioon of poisoning, the stomach should be tied at both ends (a double ligature beifiC 
apphed at the pylonc extremity, so that the contents of the intestines may not escape) and remov ed from the 
body in sudi a manner that its contents may be retained , after removal it should be opened, the contents 
received into a perfectly clean bottle and tlie mucous surftce of the stomach carefully examined, its appearance 
noted, and any suspicioas p-irtides found adherent thereto should be picked of! with a pair of forceps add 
placed m a separate small phiM for transmission. And the mucous membrane of the mouth, plnrynx add 
esophagus should be examined and any unusual appearance of marks of corrosion thereon carefully noted 

4, Article* to be forwarded fa eaie of death from presoraed pouoaliig,— In all cases of death front 
presumed poisoning, the following articles should be forwarded for analysis each in a separate bottle, unless 
otherwise indicated It will, however, be understood that other matters should be forwarded if, in the opinion 
of Medical Officer, the speaal circumstances oi any case render such a proceeding advisable -• 

(a) Stomach. 

(A) Contents of the stomach which may, if it be convenient be put in the same bottle with the 

stomaclL 

(c) Suspicious particles (if any have been found) removed trom the mucous membrane of the 

stomach. 

(d) A portion of the liver, not less than I6 oz, in weight or the whole liver if it weigh less than 
lf>oz.,andone kidney 

(r) The vomited matter, if any The earlier and the later vomits should, when practicable, be sent uP 
in different bottles. And the labels should state at what penod the matters were vomited Special direction* 
are given in paragraph 6 for the disposal of vomited matters mixed with earth eta 
(/) A specimen of the spirit used, 4 02 1$ sufficient. 

When it is vtspecUd that a vegetaile potson has been used the folhwxng matters should also b* 
fortvarded — ^ ^ 

(f) Tlie contents of tiie small intestines 

(A) Any urine which may have been separately collected after the commencement of symptoms, of 
found in the bladder after death 

S Strong anmethylated spirit to be added. — Strong unmethylated spint should in all cases be added, 
as laid down in the rules for the transmission of articles for analysis, detailed in paragraph II, to the contents of 
bottles A, D, G, H and also to the contents of bottles B and E, unless it be suspected that alcoholic poisoning 

V essel containing fluid matters is quite filled 

6. Packing of vomited and purged matter* In metallic polsoalog— \ omited and purged matters ar£ 
frequently received by Medical Officers mixed with earth etc. If the admixture of earth be sufficient to rendef 
the evacuated matters dryand inoflensive they may be packed without spirit in any convenient manner, other 
wise they must be packed with spinrt. Vomited and purged matters if they have, as frequently Jiappens, beeii 
allowed to fall on the ground should be carefully scraped up, not taking more earth than is necessary. Th« 
superfiaal scrapings should be packed separately Itisrarely necessary to remove the earth to a depth greater 
than half indi, even in cases of suspected metallic poisoning, unless the soil be of a very loose character 
Except when a metallic poison is suspected, it is very rarely necessary to forward purged matters 

7 PsUonoas food, medicine and fralt* how preserved aad lent ap.— If articles of food, medicine, eta, 
su5v*«<sed to have been the vehicle by v.hichpovson has been admitted, require examination they should each 
be packed up separately and spint invarubly added, as in the case of viscera, to such as arc liable to decompiosi 
tion. Fruits, such as plantain and custard^pple, tf suspeaed to contain poison, should be carefully inspected* 
and if It should appear that some reign substance has been inserted, this should be picked out and sent up for 
examination. II one suspidous substance can be discovered, the fruit should be forwarded 
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1 > 8. ^ Rtport bjr Medical Officer of the mnit ot poat'raortem examination of Uaglstratei, etc., to obtain 

order for transmission to Chemical Examiner.-'After having made a postmorUm examination in a case of 
suspected poJsoning.andhaving preserved in spirit all articles JiabJe to rapid decomposition, which are likely 
to require examination, the Medical Officer should report the result of his examination to the police, and on 
reieipt of an order from a Magistrate, or from a Supenntendent or Assistant Superintendent of Police, but not 
before, forward the viscera of the deceased and such other articles as may require analysis to the Chemical 
Examiner to Government for examination In cases where no death has occurred, but where it is suspected that 
poison has been administered, the Medical Officer having preserved in spint all articles liable to rapid decompo- 
sition which are likely to require examination, should similarlyreport the case to the Police, and on receipt or 
an order from a Magistrate, Supenntendent or Assistant Supenntendent of Police, forward the vomited matter 
dr contents of the stomach removed by the stomach pump of the affected individual, or other matters requiring 
analysis, to the Chemical Examiner to Government Though Magistrates, Superintendents and Assistant 
^upenntendents of Police are required to grant an order for analysis, should the Medical Officer consider such 
an examination necessary, they can, if they consider it advisable, order viscera, etc , to be sent to the Chemical 
Examiner when m the opinion of the Afedical Officer, such a proceeding may be quite unnecessary 

9. Letter of advice by Medical Officer to Cbenlcal Examiner what to contain —When on receipt 
of the necessary order of a Medical Officer forwards articles to the Chemical Exammerfor examination, he should 
address at the same time a letter to the Chemical Examiner advising him of their despatch. This letter 
should contain— 

(e; An impression of the seal used in closing m the bottle^ and a description thereof 

(d) \ hat ot the articles forwarded, and a statement as to how the articles ha\e been forwarded 

(c) Ihe name of the officer from whom the order has been received to forward the articles, and the 
number and date of such order. 

(dj A detailed account of the post mortem appearances observed. 

(«) li he has Seen the case during life, an account of the symptoms observed and a statement of the 
treatment, if any, adopted 

10. Packets to be carefully lesled— AH bottfea and packets should be carefully sealed by the 

Medical Officer, and closed in such a manner that they cannot be opened without destroying the seal The 
seal used should be the same throughout, and a private seal, or an official seal, which is always in safe 
keeping Each bottle or packet should be labelled and each label should bear the number and date of the letter 
of advice to the Chemical Examiner relative to the case as well as a short description of the^contents, and should 
be signed by the Medical Officer * 

- 11. Roles for transmissioii of snspected sabstances for aDSlysia.— Rules for the transmission of 

substances for analysis— suspected substances may be forwarded by post carnage bearing b> passenger train, 
or steamer or in charge ot a constable The latter method is recommended m all cases in which wealthy or 
mftuentia! parties are implicated Officers forwarding xiscera, etc, by post, ,by rail, or steamer, or by 
constable to the Chemical Examiner will b^ held personally responsible that the following instructions are 
carefully followed 

Transmission by When viscera etc, are forvrarded through the post, the following rules are to 

be observed — 

(1) The suspected viscus or other matenal to be sent for examination should be enclosed m a glass 
bottle or jar fitted with a stopper or sound cork 

(2) If the matenal sent is liable to decomposition it sdiould iinanably be preserved by one of the 
following methods — 

(0 In case of suspected poisoning in man other than alcoholic poisoning, the matenal sent should 

ity to cover the matenal immersed m 
• t bear a less proportion to the bulk of 

spmt IS not used 
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(u) In cases ol suspected alcohobc poisoning lo man the contents of the stomal and its washings m 
pure t^'ater should be placed m a bottle with a suffiaeat quantity of dean table salt to saturate the solution and 
lea\e a little salt undissohed. The stomach itself, after bong washed in pure water, as above, may be preserved 
in alcohol as in (i). * A sample of the water and of the table salt so used should also be invanably 
forwarded for examinatioa 

(3) Great care should be taken that the stopper or cork of the bottle fits tightly Tins precaution is 
espeaally necessary when alcohol Is used as a preservatise . in such cases a ring of bees or candle-wax 
should be placed round the lip of the bottle so as to cover the shoulder o! the stopper The stopper should be 
carefully tied down with bladder or leather and sealed 

(4) The ghss bottle or jar should then be placed in a strong wooden or tin box which should 
be large enough to allow of a lajer of raw cotton at least three-fourths of an inch thick being put between the 
vessel and the box. 

(5) The box itself shouM be encased in common gurah cloth which should be securely closed and 
sealed. The seals should be at interaals not exceeding three inches long each line of sewing All the seals must 
b> of the same kind of wax and must bear distinct impressions of the same device The device should 
ordinarily be the office seal of the officer despatdiing the parcel The device must in no case be that of a 
current com or merely a senes of straight, curaed or crossed lines. 

(6) Despatching officers will be held personally responsible that these instructions are carefully 
followed. Whenever practicable such parcels should be packed under the immediate supervision of the Civil 
Surgeoa 

(7) At all stations where there is a Civil Surgeon the parcels should invanably be sent to the Post 
Office b> that officer and not by a subordinate officer , but where there is no Civil Surgeon they may be packed 
and forwarded direct to the Chemical Examiner b) the subordinate officer m charge of the hospital or 
dispensary 

(8) A declaration of contents to the offiaah of ihe Postal Department is unnecessary and should not 

be made 

TranstHtstufn by Rat! cr When viscera etc are forwarded by rail or steamer, it is 

unnecessary to encase the box mdoth but with this exception the rules for forwarding articles through the post 
must be observ ed in forwarding articles by passenger train or steamer 

Transtntsston by — When viscera, eic are forwarded in charge of a constable it will not be 

necessary to pack the bottles etc, in a strong box in order to protect them from rough handling during transit. 
But It is desirable that glass bottles containing viscera etc should be wrapped in cloth or paper so as not to 
be offensive to other passengers 

In cver^ other respect the same rules should be observed as In the transmission of viscera, etc by rail 

12 Saipeeted Blood ttalns.— Medical Officers are in many instances expected to deal with these cases 
themselves— section 1 paragraphs 6 and 8. 

18. Sotpeeted Semioal-stains.— Fn/r section 1 paragrajffie — \s the cloths requinng examination in 
these cases are usually exceedingly dirty it is advisable, when practicable to cut out any suspiaous stains pack 
them m cotton wool and forward them only for examination instead of the whole garment, fn cutting out 
stains about half an inch ol the surrounding cloth should be removed also In any case cotton wool should be 
used and e\er> precaution taken to preveni the stains being damaged in transit. For ii formation regarding 
packing and despatch of letter of advnee see instructions under head of Blood sums— wrf; section I 
paragraph 8 

1%. CatUeCxtea.— 

(1) Some precautionsshould be taken loensurethat viscera etc are not sent for examination in cases 
where death obviousl) occurred from causes other than poisoa A careful search should be made foranymdi 
cations of the presence of a suit when this mode of poisoning is suspeaed and if anjihing resembling a suit 
be found it should be forw arded for examination. A diemical examination of the vnscera is useless m raw of 
suit poisoning as m sudi cases poison cannot be detected in the voscera. 

* added br 0 0 ^o.**S PaU c dated Ctb Xocsit 1300 
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(2) The entire alimentary canal should be (^ned and its contents inspected for suspicious-looking 
substances If any suspiaous-Iooking substance be detected in the alimentaiy canal, it should be packed in a 
separate vessel, and spirit should not be added unless necessaty for its preser\ation 

(3) About two pounds of the contents of the stoniadi, with about a pound of the contents of 
the intestines, should be placed m a clean glass or well-glazed earthen \essel or \essels and strong unmethj- 
lated spirit added m the proportion of not less than one-fourth of the apparent bulk of the matenal when 
the contents are nearly dry, but if mudi liquid be present spmt should be added m the proportion of one-third 
of the bulk of the material Also about a pound of the liver and a similar weight of the stomach should 
be placed in a separate clean glass or well^lazed earthen vessel and unmethylated spirit should be added in the 
proportion of one third of the bulk of the matenal A sample of the spirit used m packing should also be sent, 
4 ounces are sufficient 

(4) Dned cattle-dung may be sent without addition of spint 

(5) Suspected cattle poisons rarely require the addition of spmt for their preservation, and spint 
should not be used unless necessary 

(6) The instructions given as to the packing and transmission to the Chemical Examiner of 
substances requmng chemical examination in cases oi suspected human poisoning are applicable to these cases 
and should be careiully attended to and the same precautions must be adopted as to sealing and labelling 
the different vessels— tide paragraphs 9 10 and II 

(7) When under instruaions received from a Magistrate or Superintendent or Assistant Supenn- 
tendenl of Police, a Medical Officer fonvards articles to the Chemical Examiner tor examination, he should 
at the same time address and forward separately a letter to the Chemical Examiner advising their despatch 
This letter should contain— 

(n) an impression ot the seal used in closing the vessels, and a description thereof, 

(i) a list of the articles forwarded and information as to how the articles hav e been forwarded , 

(tf) the name of the officer from whom the order his been received to forward the articles and the 
number and date of such order 

(d) information as to the number and kind oi ammab affected and number of deaths , 

{e) any intormation obtainable as to pou-mortem appearances, nature and duration of symptoms 
iiid which may be likely to indicate the probable nature of the poison 

16. Analysb of water—^l) Before forwarding a sample of water to the Chemical Examiner for 
analysis, it is necessary to write to the Chemical Examiner and ascertain when it will be convenient to receive 
the sample or samples which may require to be examined, it being desirable that samples should be examined 
shortly ^ter they are received at the laboratory 

(2) The duty of coUectmg die samples should always be undertaken by a responsible person. The 

employment of peons or servants for this purpose is strictly prohibited The bottles used should be thoroug J 
cleansed, and then well washed out twice with water from the same source It i4 intended to fill them from, 
just before finally filling them * 

(3) Glass-stoppered bottles are best, but ii those are not procurable, new corks are to be used with 
the ordinary quart w me bottle of light-coloured glass In filling the bottles, a little space should be left between 
the cork and the water 

( 4 ) Not less than one gallon of each sample oi vrater is to be forwarded '' 

(5) Each bottle to be labelled with the name of the well and date of collection. 

(6) On forwarding vvater for amlysis, the kledical Officer should, at the same time forward separately 

I letter to the Chemical Examiner This letter should contain — , ^ 

(а) An impression and description of the seal used m closing the bottles ' 

(б) Information -vs to the number of Samples sent, and a statement as to how the samples have been 

fortvarded. 

(f) An explanation as to the reason for which the examination is required and information aS to 
t>y whom it IS desired 

(</) A statement as to the source from whidt each sample wa-- collected and by whom and when 
cacli sample wvs collected 
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SCHEitE FOR FOST'ttORTEU EXAMINATION. . 

No DATED 


Name 

Aged about 
Colour of eycN 
Residence 
Occupation 
Found . 

■Brer” 

Sent by 
in chargje of 


Hots of a Po8t«mortem Examination on the body of-* 

Female 

\ ears, m, d. approximate 
Height ft. in 

Colour of hair, length m 
Caste 


, on at 

PM 

mth letter No 
grade Head Constable No 
»» . A.st 

Received ai , on at 


It IS stated that the body vv-as found 


It IS stated that there was an interval ui 
between the last 

eating clnnUng and the development of the symptonk^ whidi were— 


Vomiting of 
Twitclung of 
Tingling ot 
ConvuUioa^ 


Purging oi 
Clutching nt 
Delinuni 
Deep sleep 


other persons partook of the same food dnnk 
and exhibited 


The following articles were also sent with the corpse — 

Clothes ' Ornaments— Jewellery 

Excreta I \omii 

Weapons | 

The examination was conduaed by 
and was begun at on 


dated 


symptoms. 


External Examination. '' 

The body is corpulent stout well nourished emaaated, not muscular, jaundiced leprotic Rickety 
Has Addisons patches.on eruption of ^ ^ 

Is covered with down scratches on blood and veniix caseosx. 

Tattooing Old scars Clcer. 

Bums (purple red boundary) 

Caste marks Condition o! cloth«^ 


Internal Examination. 

The features are calm, contorted, distorted pale, livid, congested swollen bloated 
The eyes are open, closed, lids not swollen, pupils not contracted, not dilated 

The nose is not brokea There is no dischargeof blood, mucous No foreign body, polypus ulcer 

«eptiim. 

1 he mouth and lips give forth no characteristic odour of are not discoloured, 

stained, mucous lining IS not softened, destroyed. There is no discharge of blood froth 

Tail of sativ a running down to chest. No foreign body in 

The teeth are complete are whoHy absent are "broken or decay ed 

The jaws are not clenched. The gums are blue red, spongy 
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The Xong^e is not protruded hetweea t«lh,Tt»ined, mucous surface, 1 1 a * C ” 
swollea 

No ulcer, no new growth. 

The ears have no discharge of pus, blood, fi\ud j No foreign body Lobes not recently tom. 

The neck is not marked by rope 
No wound dividing 
No old scar 
Glands not enlarged. 

The chest is shaped formed. 

No diflerence in trunk the two sides Mammary glands Auxiliary glands not 

enlarged. 

Hair Fracture Hernia Cubs ansemia Umbilous 

Line of demarcation Cord Mummification of cord 

Generative organs — hair 

penis (shortening of, in drawing) 

No discharge No venereal Testicles 

not descended Hydrocele Labia Hymen 

Vagina fistula 

discharge of blood, mucous Foreign body No venereal, no marks of violence 
The hands are not clenched, empty, contain 
have no extra digits Show no signs of work. No mark of wedding nng on finger 
No stains no fracture dislocation nails not brokea Sand, mud 

cutis ansernia on arms Cholera fingers 
The feet are not oedematous There are no nodes fractures 

dislocation Deformity stains soles. 


yu/f Sketch 

Character no foreign body 

on clothing do net correspond with wounds on body. 


PoiytnorUm 
Discolouration of 


inuounds Cuts 

Injunes might have been self inflicted 
caused by accident by 

caused weapons produced which fit Mounds, 

Eye-balls flaccide Flattening of points of support 
hypostasis (prove by incision). Rigor metis ... . 

Odour softening of eye balls Exudation from nose, mouth. Blebs on back o egs nec , 

Peehng of cuticle Loosening of hair Damage by wild aranials. 

Thorax, abdomen burst Sutures of skull opened Eyes gone. 

Saponification. Mummification ^go 

Death would appear to have occurred about 

The general appearances do not tally with the Police rep>ort 


jDtemal ExaminatioD. 

Depth of fat in Colour of Development of 

extravasation no fluid amount of r j ’ 

02. Level of diaphragm R 

Position of organs normal 

Position of organs normal. "Fracture of 

fleura increased vascularity, roughemng of surface, effusion of fluid 
character of lymph Old, recent adhesions Wound 
Pericardium reddened distended Fluid in 
of inner surface dark roughened Wounded 
hamorrhage on 

Weight oz 

(A»f« — Orgsa, to bo nieroir Inopovtce ond noS' 


colour of muscles, no 

L 

nbs. 

ozs. Charactei 
Spots of 

Hypertrophied. Diluted. 
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Fatty infiltration, degeneration abnormality, wound, rupture turged 
Rl auricle contains ' Rt ventricle contains 

Lt auncle contains Lt ventricle contains • * 

V’al\'es and encardium ngid, rough, contracted, thickened, adherent 
perforated, vegetations puckered, atheromatous 
Chordoe tendinoe shortened, brokea Clots 
Pol>pus Coronary vessels. 

General character dark, cherry coloured. Coagulated. Firm, abnormally fluid 
Atheroma, aneunsm, wound, rupture 

Distended not marked by ribs. Do not collapse. 

Colour Insular tnarblutg — Weight R 

Feel dry, soft oedematous hard, friable, non-elastic, emphysematous, collapsed 
Do not section and exudation on pressure 

amount of blood, water secretion, granular, bloody, tenaaous, tubes reddened, Uiickened, dilations, 
grey yellow tubercle, certaceous mass, shrinking cavities Pigment, fibroid change. Red grey hepatization, 
purulent, infiltration, diffuse circumscribed abscess, atelectasis gangrene cancer, wounds , rupture 
Contains water, mud and 

Injected, swollen, discoloured, osdematous, belled froth corrugated leathery 

new growth impacted mass, hyoid bone. 

Outer surface vascular, injected , adherent, distended by food, gas Contracted wound rupture 
Intenor surface contents ozs looking with characteristic odour of colour 

Appearance— colour vascular injected, dilated and tortuous vessels punctuated adetna 

tous, charred, extravasation effusion, seeds of 
Particles of ulcer perforated Character of edge 

Mucous membrane thick, soft, hard, eroded corrugated, leathery 

Mucous membrane partly detached, easily stnpjied, soft bnttle, sodden, white, brown stricture new 
growth, impacted mass, wound. 

Weight oz. 

Relations adhesions rupture Weight enlarged diminished 

atrophied wound 
Edges ihipk, thin, rounded 

Surface smooth, shining dull nodulated, scartike bands 
Colour red yellow mottled, pigmented. 

Consistence hard soft, flabby, tough fleshy, greasy, friable, waxy, diffuent 

Section hyperasmic, nutmeg granular, distended, ducts, embolism hydatid, abscess (reagent reaction) 
Capsule adherent, thickened, loose, wrinkled. 

GaU bladder full, empty, stone. 

Ducks thickened, constncted, obstructed bj , weight large small wrinkled Rupture, 

wound, colour Capsule thick adherent 

Consistence hard, soft, bnttle, fnable abscess, infracts 

Relations No hernia Fat, no adhesions, injected hyjiostasis 

Glands swollen scrofulous ulcer, tubercle, caseous masses effusion of lymph Wef^t R 

oz. L. oz. Larger, smaller, heavier, lighter 

Colour red, yellow white mottled, hypostasis, smooth, rough lobulated. Section son, hard friable, 
atvemic, hyperxmfc colour f , 

Cortide increased, wasted pelvis dilated pyTamlds malplgian bodies increase of connec 

live tissue. 

Capsule very nonsidhefeni, thick, thin stellate veins new old, abscess cyst, calculus rupture- 

wound (reagent reaction) enlarged, irregular, firm adherent, secuon yellow, grey, white, cheesy, cretificd. ‘ ■“ 
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Small intestine rfjce hypostasis (especiallj peliic) adherent. Injected 

rntenor contents Colour membrane suollen pulpy, sloughing ulcerated (diffuse /oWicwIar^ 

Feyer’s glands impacted mass twisting new growth thinning wasting and contraaion 
Large intestine oulcr s ir/nce 

S Ileo eireal valve 
3 —6 Appendix length. 

Interior 
K eciut t 

Contents o*. Calculus new growth 

Menstruation pregnancy abortion s lolence 

wound rupture new growth 
Fracture ol peKis 
The soft parts present. 

The bones are 

The Dura mater adherent aiufinuc, va»cular hypostasis 
The Arachnoid dry sticky tubercle The pia matef injected 

Comofutions iTatteiied \ enincles full empty 

Substance softened (red y ellow ) hard abscess 

Tumour Harmorrhage clot Basal jracture 

Exostosis Caries Wound 

So/l p iris present 
The bones are 

TheDurimaUi adherent aiwmtc sascular hypostasis 
The Arach lOid dry slickly tubercle 
ike Pxa mater injected 

7*i4^ cord length weight oc soft hard vascular injected. 

Semi translucent 

Colour 
Columns 
herve roots 

The foftowing numbered and sealed as under and each labelled with a signed note of refereite td 
this report are together with a sample of the spmt in t hich they are preserved reserved for chemica 
anali'sis — 

1 Stomach and contents 

2 Intestine and contents 

3 Spleen. 

4 Simple of liver 
o Kidney 
b Sample of mi scle 

7 Sample of blood 

8 Sample of spmt. 

Result of analysts. 

Summary of opinion The deceased would appear to have 
Dated day of 19 

at Sg 

C —Quantitative Analtsxs bv Chemical ExA3rr^EJi 
QuADtitative analjai* to be made only in ralnera] pftisonlnj —The Chemical Examinei’s report \s 
.and important evidence m an investigation or trwL In the case of Vegetable Poisomng QuantimUve m y» 
of human Viscera etc. is likely to be (atlacious lO its results and as such worthless aS legal evidence. 
tame Analysis should therefore be made m add Uon toQuahtaltve Analysisonly in the case ol Mineral 
eofling for finding out the amount of poison found jn eadi arti<di—{J/}de C O No ISCr’ Judicial dated » 
August 1905. 
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D— ^EE TO Medical Ojejcers i o 

(0 (onduthng a Postmortem or Meitco-legat ExominttUon —The fee lo be paid to a Medical 
Svbordmale other than in officer o! commissioned rank tor conducting a Post mortem or Medico-legal Exam- 
ination when it does not fall uithin the ordinary scope of hts duties, shall be Rs 4 It is to be understood that 
^ledical Subordinates lent by the Go\emment to Municipalities or Dispensary Committees will be required to 
perform these examinations as part of their regular duties, without further remuiieratioa In the case of Officers 
•of Commissioned Rank the fee shall be Rs 16 for Postmortem Examination and Rs lO for Medico-legal 
Examination— (C O No 694 Judicial dated 15th Mardi 1684). i 

(tt) For AHendtnce m Court— A Medical Officer, not being a Civil Surgeon or an officer in Medical 

charge of a Cn il Stition shall be entitled to a fee of Rs. 16 for conducting Post mortem Examination and to i 
fee of Rs. 10 for conducting a Medico-legal Fxaminauon other than a Post mortem Examination in cases not 
falling within the ordmarj discharge of his duties whether or not he is required to give evidence in a Court of 
Jusuce in connection with such examination. When he Is required to give such evidence in a Court of Justice 
he shall not be entitled to an> remuneniion in addition to the fee sanctioned above other than the usual 
expenses paid to a witness— {G O No. 1367 Judicial dated 2ist September 1882). ^ 

(ill) For grant of etritfieate or Medical Paragraph 381 of the Civil Medical Code shall be 

amended as follows— < Eirfc G O No 755 Public, dated 12th September, 1908) Medical Officers who are 
public servants shall in no case receive anv fee from the public revenues for giving certificates opinions 
or evidence regarding any proceeding of public interest such as inquests or judiaal inquiries. Certificates 
shall invariably be grani^ when required by the Police If in any case i Medical Officer considers tlut 
unnecessary or improper use is made of this rule the Police he should, after granting the certificate, report 
the matter to the Distnct Medical and Sanitary Officer who will bnng it to the notice of the District Magis* 
trate Iftheofficeris himself the Distnct Medical and Sanitary Officer or a Civil Surgeon, be will similarly 
report the matter to the District Magistrate (5) A fee may be charged subject to the provisions of clause 
(<f) below, for a certificate or opinion given b> a >tedical Offior in Government, Muniopal or Local Fund 
service at the instance of a pnvate person treated or examined by him in hts offiaal capacity for any purpose 
whether it be in connection with a avil or cnminal proceeding or not, and the fact such person was treated in a 
State Muniapal or Local Fund Hospital shall not exempt him from the payment of su^ fee to the certif>’it]g 
officer \\ hen such a certificate or opinion is given by a Commissioned hledical Officer or a permanent Civil 
Surgeon he shall be entitled to a fee at the usual rate of remuneration admissible to him in the caae of an 
ordinary certificate. When it is given bj a Subordinate Medical Officer, the fee shall not exceed two days 
salary (i e pay without allowances) of such officer subject to maximum of Rs. 5 Provided that where a private 
person pleads that from poverty he cannot pay the fee demanded the Medical Officer shall not therefore refuse 
to ueat or examine such person and shall record the results of the examinatioa He may however m such 
case refuse to grant a certificate without the payment of a fee but if he does so, be shall record his reason for 
such refusal. ‘Provided further that a Medical Officer shall not levy a second fee for giving evidence in a 
Court to prove a certificate or opinion previousl> given by him to pnvate person and for which he has already 
.received a fee. There is however, no objecfton to a ^fevheaf Officer taking a fee from a pnvate person for 
giving evidence m a Court in cases in which the officer has not obtained a fee beforehand for consultation or 
for a certificate in regard to the same matter and in which he has been summoned to give evidence in Court 
by that person and not by the Court or another part> 

(r) Treatment not to it postponed . — \ Medical Officer shall not be at 1ibert> b> directing the apph 


(<f) No fee for eerltficale under M S. WrA- Notwithstanding anjthing contained in the above 
rules no fee shall be cliarged by Medical Oficersfor certificates granted with reference to section 36 of the 
Merchant Shipping Act 1906 on the requisition of the port authonties. 

RB-<Eidr CO No 218 Public dated 212-1S99 Ao 319 Public, dated iS-AOQ , Ao 762 Publu 
dated No 1303 Judiaal dated 17-8<IS , Ao 2 F tfofrd 1I-3-7S ond l-&«3 , No 819, Public, datedZ 104)8 ' 

A<J.604 F dated Ao 1307 F daied2i-^e2, Aa.75a Publte dated 12-608 and A^o 644 Public, dated 

8-808.) 

*ThMr«r^»UO ikO eti PbMic CaWdStb iDtift 11^ 



oaaor* U >rW« ' 
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C.— Bengal Rale*.— The following rules and orders under s. 174 are in force m Bengal — 

At every division of a district where there is a Sub-Assistant Surgeon or European Medical Officer, 
the post mortem in all cases of \iOlent or suspicious deaths occurnng m that division should be held by such 
officer 

Where there is only a Native Doctor, where the stateol tlie dead body, the distance, the weather, or the 
condition of the roads renders it improbable that the body will reach the Sudder Station in such condition as to 
enable the Civil Surgeon satisfactorily to hold a postmortem e'camination on it, the body must be sent to the 
Sub-dnisional Medical Officer A copy of the report of su6h officer will, however, be submitted to the Civil 
Surgeon, who will make any remarks he thinks proper on the margin of the report, for the Information of the 
Sub-dll isional Officer When the body has external marks of violence, as in the case of hanging, fractures or 
severe cuts, the Sub-divisional Magistrate should himself, ii possible, view the body in the presence of the 
Native Doctor 

When, on the other hand, circumstances permit, the body should be sent to the Sudder Station for 
examination by the Civil Surgeon, and at such exammaiion the Sub-Assislant Surgeon, or the Native Doctor ol 
tlie Sudder Station, should be present, so that he may be able to attend. If requir^ at the Siib-divisional Court, 
and, give evidence as to causes of death m cases in which the absence of Civil Surgeon on his duty would be 
attended with serious inconvenience to those under his medical charge —Kesolution, Bergat Government 
WA October, 1863 

9. Eyldentlary valoe of a poit-mortem report. — A postmortem report cannot be used as evidence at 
the trial except by way of refreshing the memory of the person who made it or to contradict him, 6 (X V. R. 
98,9C.4S5all C. L. R.569. 

10. BUposalet the body. — The Police-officer sent m charge of a corpse need not be present throughout 
the details of the postmortem examination It will suffice if he stands siiffiaently near to be able to testily 
that the body which has been in his charge was the one which was examined by the Medical Officer, In all 
cases tvhere the Police bring a body for postmortem examination, they should arrange for the subsequent 
disposal of the body If the relations or friends of the deceased will arrange for the bunal the body should 
be given to them. If they decline the Police sliould arrange for the bunal of the body themselves /b/ 
Mon , Vol / ^ 83 

11. Questions that may be put to medical and other witnesses in certain cases.— 

Ko I 

Questions which may be put to a medieat witness *n a ease of suspected poxsomug after post mortem 
exainxnation of the body 

\ Did you examine the body .late a resident of —.and if so, what did you observe > 

2 What do you consider to have been the cause ol death’ Stale your reasons 

3 Did you find any external marks of violence on the body ? If so, describe them * 

4 Did you observe any unusual appearance on further examination of the body ‘ If so, describe 

them. 

5 To what do you attribute these appearances, to disease poison or other cause? ^ 

6 If to poison, then to what class of poisons’ 

7 Have you formed an opinion as to what particular poison was used ? 

a Did you find any morbid appearances in the body besides those which are usually found in cases 
of povsomng by ? If so, describe thejru 

9. Do you know of any disease m whidi the appearances resemble those which you 

observed in this case? 

10 In what respect do the post mortem appearances of that disease differ from those which you 
observed in the present case’ 

1 1 What are the symptoms of that disease in the living f 

12. Are there any post mortem appearances usual in cases of poisoning by but which you did 

not discover In this instance ? 
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13 Might not the appeirances >ou mention ha\e been the result of sponwneous changes In the 
stomach after death > 

H Was the state of the stomach and bowels compatible or incompatible with vomiting and purging? 

IS What are the usual symptoms of poisoning by ’ 

16. What IS the usual interval between the timeof taking the poison and the commencement of the 
s)mptoms? 

17 In what time does generally prove fatal? 

18 Did you send the contents of the stomach and bowel$(orother matters) to the Chemical Examiner' 

19 Were the contents of the slomvch (or other matters) sealed up in your presence immediately on 
removal from the body ' 

20 Describe the v essel in which they were sealed up and whit impression did the seal bear ? 

21 Have you received a reply from the Chemical Examiner, if so is the rcjwrt now produced tint 
which you received ? 

2Z (If a female idult ) what wis the state of the uterus? 


Na II 


Qutihons lhat may be put to a mnprofe atonal totlnea in case of suspected poisoning 

1 Did you know , late a re^idem of ? If so did yon see him during his last illness 

and previously? 

2. \\ hat vv ere the sy mptoms from which he suffered ? 

3 Was he in good health previous to the attack ' 

4 Did the symptoms appear suddenly ? 

5 What wastheintervil between the last time of eating or drinking and the commencement of the 
symptoms’ 


6 What was the interval between the commencement of the 
UdMih eccumd symptoms and death > 

? What did the last meal consist of ' 

8 Did anyone partake of this meal with — •* 

9 Were any of them affected in the same way * 

10 Had, ever suffered from a similar attack before ' 

11 Did vomiting occur ' 
w*n 12 Was tliere any purging ? 

13 Was tliere any pain III the sioniarh ' 

H W^s very thirsty ' 


15 Did he become faint ’ 

16 Did he complain of headache or giddiness’ 

17 Did he appear to have lost the use of his liinlis ' 

18 Did he sleep heavily ’ 

19 Had he any delirium ’ 

20 Did convulsions occur ’ 

21 Did he complain of any peculiar taste in the miuth’ 

22. Did he notice any pecuharliste in his food cw water? 

Thi*ii w th nrwnr* to A-v yomtea 2J U as he<eiisible III the intervals between ihe convulsions? 

. , 24 Did lie complain of burning or tingling in the motilh and throat 

Tbi» h wiih r»f»rence to co« t numbness and tingling in the liml« ? 


Na III 

Questions a bub maybe pul too medieal witness tn a ease of supposed d’alh by wounds 
or blows after post mortem examination of [he body 

I Did you examine the body of late a resident of ,and if so what did you observe' 

2. \\ hat do you consider to have been the cause of deatli’ Stile your reasons 
a Did you find any extem.al nurksof violenceoii the liod) ’ ft so dcNcnlw them 


25 
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Rilei — I lie followliiK and orders under s. 174 are m force in Bengal — 

I »-vrfy division of n dUuKt wliea there i<t a Sub-Assjstant Surgeon or European Jledical Officer, 
f iUmortm in fdl r-isf* o( \ ioli nv or suspicious deaths occurring in that division should be held by such 

V/lo-fi (ill re Is Old) n Nnllvc Huctor, where the state of the dead body, the distance, the weather, or the 
fi n1 Ilii TihiiU rendirs It improbihle thntthe bodj will reach the Sudder Station in such condmon as to 

ir tin ( Ivil fiiirjpfm Bitlslicinrilj to hold ■\ postmortem examination on it, the body must be sent td the 
/l/dl>>l iniiil Mi*dli.d OIhrrr A copy ol the report of su6i officer will, however, be submitted to the Civil 

who will III »k« any rt in irks he thinks proper on the margin of the report, for the information of the 
^(d^do•^^^nnll (Jlllirr When the Ixidy has external marks of violence, as m the case of hanging, fractures or 
tfn full, lllf hiilKdhlslonil Magistrate should himself, it possible, view the body in tlie presence of the 
fiHtiur M<«ifir 

When, oh the other hand circumstances permit, the body should be sent to the Sudder Station for 
nnili itjitn by the Civil Surgeon, and at sucli examination the Sub-Assistant Surgeon or the Native Doctor ol 
die hii'1d''r Slut Ion, should be present, so that he may be able to attend. If required at the Sub-diiisional Court, 
and, give evidence as to causes ol death in cases in which the absence of Civil Surgeon on his duty would be 
allrinltd wirli serious inconvenience to those under his medical charge,— Jtesotu/um, Bernal Government 

\m Oftoher, 186.1 

9 Evidentiary valoe of a po«t*mort«m report — A postmortem report cannot be used as evidence at 
file trial, except by way of refreshing the memory of the person who made It or to contradict him, 6 C. W. H, 
981 D C.4S5Bli C.L. R.569. 

10. Dbposal of the body,— The Pohceofficer sent in charge of a corpse need not be present throughout 
tlie details of the post mortem examination It will suffice if he stands suffiaently near to be able to testify 
tliat the body which has been in his charge was the one which was examined by the Medical Officer. In all 
cases where the Police bnng a body for postmortem examination, they should arrange for the subsequent 
disposal of the body If the relations or friends of the deceased will arrange for the bunal, the body should 
be given to them If they decline, the Police should arrange for the bunal of the body themselves Pn/ 
Pfan ,Vol I p 85 

11, Qaestloss that may be put te medical and other witneMcs in certain casei.— 

No I 

Questions whick may be put to a medical witness m a case of suspected poisoning after postmortem 
exatmnalton of the body i 

1 Did you examine the body , late a resident of — , and, if so, what did you observe > 

2 What do you consider to have been the cause of death * State your reasons 

3 Did you find any external marks of violence on the body? If so, describe them * 

4 Did you observe any unusual appearance on further examination of the body’ If so describe 

them. 

5 To what do y ou attribute these appearances , to disease, poison or other cause ? 

6 If to poison, then to what class of yioisoas > 

7 Have you formed an opinion as to what parUcular poison was used ’ 

8. Did you find any morbid appearances in the body besides those which are usually found In cases 

of poisoning by ? If so, describe them 

9. Do you know of any disease in whidi the /os/morfrin appearances resemble those which you 
observed in this case ? 

10 In what respect do the post-mortem appearances of that disease differ from those whidi you 
observed in the present case? 

1 1 What are the symptoms of that disease m the living ? 

IZ Are there any postmortem appearances usual in cases of poisoning by but which you did 

not discover in this instance ’ 
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13 Might not the appenninces you mention hive been the result of spontaneous changes in the 
stomach after death ? 

H Was the state of the stomach and bonek compatible or incompatible with vomiting and purging' 

15 Whit are the usual symptoms of poisoning ' 

16 What IS the usual mtervil between the timeof taking the poison and the commencement of the 
symptoms ? 

17 In what time does generally prove faLil? 

18 Did you send the contents of tlie stomach and boHels(or other matters}to the Chemical E'caminer? 

19 Were the contents of the stomach (or other matters) sealed up in your presence immediately on 
removal from the body ' 

20 Describe the vessel in which they were sealed up and what impression did the seal liear' 

21 Have you received a reply from the Chemical Fxammer, if so, is the report now produced that 
which you received ? 

22. (If a female adult ) what was the state of the uterus? 


No II 

Queittom that tnay be pul h a non professional witness tn rase of suspected poisoning 

1 Did you know — , late a resident of——? If so did you see him during Ins last illness 

and previously? 

2 W hat vv ere the sj mpioms from which he suffered ? 

3 Was he in good health previous to the attack ' 

4 Did the symptoms apiwir suddenly ? 

5 What was tlieintervil between the last lime of eating or drinking and the commencement of the 

sy mptoms 

6 What was the interval between the commencement of the 
Udntb ereumd, Symptoms and death ' 

7 What did the last meal consist of ' 

8 Did anyone partake of this meat with ■■■ ■> 

9 Were any of them affected m the same way ' 

10 Hadr—— ever suffered from a similar attack before' 

1 1 Did vomiting occur ' 

Was there my purging? 

Was tlicre any |>ain m ilir sitomarh ' 

14 Was very iliir!>ly ' 

15 Did he become faint ? 

16 Did he complain of headiche or giddiness' 

17 Did he appear to hav e lost the use of Ins hinlis ' 

18 Did he sleep heavily? 

19 Had he any delirium’ 

20 Did convulsions occur ' 

21 Did he complain of any peculiar taste in the mouth ? 

22. Did he notice any peculiar taste in hib food or water' 

!■ wlthr*f«r*nre to Am« Fomiro 23 \\as heseiisil ie in the intervals between the convulsions? 

24 Did he complain of burning or tingling in tlie mouth and throat 
or o! nuinbncv> and tingling in die limls ? 


iTotth* following trnipti 
din knowor tosueil on 1 
» naked regard og Ibem i 


al qurellJne 
followe 


Tbit it wilh reference to Aconili 


Na in 

Questions uhxck may te pul to a medieal witness tn a ease of supposed d*ath by wounds 
or blows efUr post mortem examinalion of the body 

I Did you examinellie l»ody of late a resident of ,and if so what did yon obsene’ 

2. Whatdo you consider to have been theauseof death' Slate your reasons. 

1 Did you tinJ any external marksof violence oil llte Uxly > It so descnl« them. 
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THE CODE OF CRIMINAL PROCEDURE. 


[Chap XIV, 

4 Are >ou of opinion ihatthe<ie iiijiines were inflicted before or after death? Give >our reasons. 

5 HkI joii examine the body internally ? Descnlie iiiy unnatural appearance which you ol»er\'ed 

h \ou say tliat in juiir opinion was the cause of death, in what immediate wa> did it 

pru\c filaP 

7 Didjoii find inj appearance of disease in the body> 

8 If so do jon lonsidei th it if iht. deceased had lieen free from this disease, the Injuries would still 
lM\t 1 lined lal d ’ 

*! Dojon helie\c tint 111 fici ofliitsiilT 11114 ho n ihi-. di-esse lessened his chan e of recoxery 
(rom til* iiijiirits sustained ’ ' 

10 Ale these iiijiiiies liken «olk iiitlj 01 is aii> one of them ordinarilj and directly dangerous 

to lilt 

11 Ha\ e till \ lieeii caused b) ni iim il lurce or w ith a we (|K>n ? 
li Did you liiid uiy toreign miltci 111 Ihe wound > 

H ih what sort of we ipon his tin. wound lieen iniheied ? 

14 Could the injuries liixi. Iieen inlhcted by the weijion now before >ou (No — iii the Police 
ill iigi sheet)? 

1 0 Could the deceased li i\ e walked (so far), or sjioken etc , after the receipt of such an injury ? 

1(5 Have )oii chemically, or otherwrise examined the stains (or the weapon, clothes eta,)now before 

joii (No III the Police charge*shcc l) ' 

17 Do you believe the stains to be those of blood? 

lb What time do yon think elapsed l>ctween the receijit of the injuries and death ? 

19 What was the direction ot the wound and can you lorm an opinion as to the position of the 
twrsoti intlictiiig such a wound with respect to the person receiving it ? 

20 Is It possible for such a wound to have l>ccii inflicted by anyone on his own iiersoiP Give your 

reasons 

, Give precise direction of the wound 

" * * " ‘ " 22 Did the ippearaiice of the wound indicate that tiic gun had 

I '“en disi liarged close t » the Irody at some distance Irom it > . 

J3 l')id jou hiid any slug I iillet, w idding, etc, in the wound or had made its exit ’ 

24 Do you think it possible that you mold luvr nnstiken the aperture of entrance tor th it of exit > 

No IV 

()»ri/ie>» that m y be put to <i nicdual wUnea w case of supposed tn/anltcide aftet pod mortem 
eAnmtnaliOH of the bfdy 

1 IJiil )0.1 exaiinne Ih. bo.)) ol a cliilcl .eiit to j.iii by tbo District Supcnntemta.t ol I’olicc 

Oil ilie tif — 19—? And if so what did you observe ? 

2 Can you stite whether the diild wai. coiiipfdely liorn ilive, or born deid ? Stite the reasons 
lui youT o|iiiiion 

s What do you consider to have l»eeii the cause of de«llj> Give your reasons 

4 What do you believe lo have been die uterine age of ihe child? State your reasons. 

5 What do you believe to have been the extra utenne ige of the child ? Give reasons 

(i Did you find any marks of violence or other unusual appearances extcrnslly? If so escri k, 
them accurately 

7 Did you find any morfml or iiiiusiial appearances on examination of the body internally? 
so di^cril-e them ai.1 nraiely 

» Did you lK.hcve il c injuries you o»r.ervtd toliue been inflicted before or after death? Give 

‘1 Can you St lie b >w they were indictee] ’ Oive reasons 
I'l Do you consider that they wvre acxsdent il t>r not? Give reasons. 


reasons. 
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II Had the infant resnired fully, partially or not at all? 

IZ Did >ou examine the person of the alleged niolhtr of the infant Jf so have joii rensoji 

to suppose that she w-as recently deli\cfed of a child? Laitjuu slate approximately, the date of her delivery? 
Gi\e reasons. ^ 

No V 

Qiusiioru that ntay he put to <1 medical uulness tn a ease opsupposej death by hanging or strangulation 

1 Did you examine the body of late 1 resideiitof and ifso what did you olserve ’ 

2 What do jou consider to hive been the cause of deith ? State the reasons for jour opinion 
9 Did you obsene any external mirk oi violence upon the body ^ 

A Did you observe any unnatural appearances on examination of the Liody intern illy 7 

5 Was there any rope or other such article round the neck when you saw the body 7 

6 Can you ^tate whether the mark or marks you observed were caused before ora/ier death 7 

7 Uy what sort of iriides do you consider the deceased to have been hinged (or strangled) 7 

8 Could the mark you observed have been caused by the rope or other article now before jou (Tfo— 
of the Police charge-sheet) 7 

9 Do j ou think that this rope could have supported the weight of the body 7 

If ott 10 Would great violence be necessary to produce the injuries you describe 

Na VL 

Questions that may be pul to a medical stntness in a ease of supposed death by drowning 
after postmortem examination of the body 1 

I Did you examine the body of— • late a resident oi — -*,and ifso what did you obsene 7 
Z What do you consider to Tiave been the cause of death * State your reasons. 

3. Were there any external marks of violence upon the body 7 If so, describe them. 

A Describe any unnatural appearances which you observed on further examination of the body 
5 Did you find any foreign matters, sucli as weeds, straw, etc, m the hair, or clenched in the hend» 
of the deceased, or in the air passages or atuched to any other part oi the body ? 
b Did you find any water m the stomadi ? 

Na VII 

Questions that may be put to a medical Witness in a case of alleged rape 

I Did you examine the person of Mussaromat— 7 if so, how many days after the alleged i^pe 

did j-ou make the examination, and what rtidyouobsenef l 

Z Dfd poacrbreiwatTymarkso/ leoleewaixTifttlKrahxorddfioeaCpaftsP 

3 Are the injuries such as might have been occasioned by the commission of rape 7 
C Was the hymen ruptured 7 

NB — This question ts only to be asked in the ease of the rape oj a girt of tender yearsl 
$ Old you obsene any further marks of \iolence upon the person of the woman? 
b. Had she passed the age of puberty ? 

7 Can you sute approximately what her age Is? 

8 Did you find her to be a strong, healthy woman, or so weakly as to be unable to resist an atternpt 

at rape? 

9 Did you examine the person orihe accused? 

10. Did you observe any marks of violence upon hlj body 7 

I I Was he sufienog from any venereal disease ? 

IZ Did you hod the woman to be sufTenng from a similar or other lenereal disease 7 

II Hadasuffiaentumeelapsed.whenyooexaminedtheperso'iof thewomin for venereal disease 

to have made its appearance, in case of her having been infeaed 7 
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t 1 I THE CODE OF CRIMINAL PROCEDURE* 


[Chap XIV, 


14 

15 

complaint ? 

16 

charge-sheet)? 

17 

18 


Can you state approximately how long the accused had been suSenng from this complaint > 
Can you state approximately how long the woman had been suffering from this (venereal) 

Have you examined the stained articles forwarded to you, and now in Court (No— of the Police 

What IS the result of your examination ? 

Do you believe that a rape has t>een committed oriiot? State your reasons 


No VIII 

Qiushons that tne^ be pul to a medical witness in cases of suspected insanity. 

1 Ha\e you examined > 

2 Have you done so on seieral different occasions so as to preclude the possibility of your 
examinations having been made during lucid intervals of insanity^ 

3 Do you consider him to be capable of managing himself and his personal affairs ? 

4 Do you consider him to be of ‘ unsound mind!' in other words, intellectually insane * 

5 If so do you consider his mental disorder to be complete or partial > 

6 Do you think he understands the obligation of an oatii ’ 

7 Do you consider him, in liis present condition, competeiu to gi\e evidence in a Court of Law? 

8 Do you consider that he is capable of pleading to the offence of whicli he now stands accused ’ 

9 Do you happen to know how he was treated by his fnend»(whether asa lunatic, an imbecile, or 
otheru ise) prior to the present investigation and the occurrences that have led to it ? 

10 What, as far as you can ascertain, were the general characteristics oi lus previous disposition ’ 

11 Does he appear to have had any previous attacks of insanity ? 

12 Is he subject to insane delusxonst 

13 If so what IS the general character of these? Are they liarmless or dangerous > Moii do 
they manliest themselves? 

14 Might such delusion or delusions have led to the criminal act of whicIi lie L accused ? 

15 Can you discover the cause of his reason having becoms affected? In your opinion was ii 

roiigentliloT acetdenlaP » 

16 If the latter, does it appear to have come on suddenly, or by slow degrees? [ j 

17 Have you any reason for believing that his insanity' is of hereditary ox\^\q'* If so, please to 
speciiy the grounds for such an opinion, and all llie particulars bearing on it, as to the insane parents or 
rel Ui\ es of the accused , the exciting cause of bis attack , Ins age when it set in, and the type which it assumed 

18 Have you any reason to suspect that lie IS many degree. /rtgwjffg- insanity? ffso what are the 

groimdv fortius belief? 

19 Is It possible, m your opinion that lus iiuaiiity miy have followed the actual com[nf>sion of 
his offence, or been caused by it ’ 

20 Have youauy reason to supjioselhat theoftence couldhave been committed during a /««,/ 
interval, during which he could be held responsible for his act * If so what appears to you to have been Die 
(luratuin of such lucid interval? Or, on. Die contriry, do you believe his condition lo have been sudi as 
nllogeiher to absolv e him from legal responsibility ^ 

21 Does he now display any signs of homicidal or of suicidil manta, or has he ever done so to 

your knowledge ? i 

22 Do you consider it absolutely necessary, from his present condition, tint he should lie confined in 
a luinlic asylum? or again 

2J Do you ilnnk that judicious and unremiiting supervision might be sufficient 
lo prevem him from end iiigeiuig lius own IDt, or the jiroperly of oihe»? ' 
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No IX 

Questions that tn ly be put to a tuedicol witness tn a ease of alleged eaususg miscarriage {Sections 312— 31b, 
Indian Penal Code\ 

I Did >oti examine tlic person of Miissamm'it ^ If so, when ? What did yon observe’ 

2. Are j on of opinion tint a miscirrlage has occurred oniot? Give your reasons 

3 In what mode do joii consider the miscama];e to have been produced, whether by violence 

per or by external Molence or by the nseof irntanl s’ Give your reasons. 

4 It IS alleged that a drug called was used state the symptoms and effects which the 

administration internally of this drug would produce. Do j-ou consider that it would produce miscarriage ? 

3 Can youstate whether the woman wasqutek with child when miscarriage was produced ’ State 
your reasons. 

6. Did you see the foetus? If so, at what period of gestation do >oit consider the woman 
to ha\e arrived’ 

No X. 

Questions that way be put to a medical witness tn a case of grievous hurL 

1 Have }’ou examined > If so, state what you observed 

2 Describe carefully the marks of violence which you observetl 

3 In what way do you consider the inyunes to have been inflicted ’ If by a weapon, what sort of n 
weapon do you think was used’ 

4 Do you consider that the tnjunes inflicted could have been caused by the weapon now shown to 
you (No— of the police charge-sheetl’ 

5 What was the direction of the wound, and can you form an opinion as to the position of the 
jierson inflicting sudi a wound with respect to the person receiving it > 

6 Is It possible for such a wound to have been inflicted by anyone on hts own person? Give 
your reasons 

The M*> etrite id putiina thie floeeiiofi «iii 7 Do you Consider that the Injuries inflicted constitute any of the 
*heM»rt*trlIi«m«f*wr^"f«m«nheau»»ii'ift forms of " gnevous hurt” defined in s 320of the Indian Penal Code’ 
MM“ithe ^ ^ rcasons 

8 Do you consider that the person injured is now out of danger ? 

9 It IS alleged that the injunes were caused by Could they have been caused In the 

manner indicated ’ 

Haie jVNi cAevcNeal.y or cfi/weniSoaxonn.’Kidihost'XfxscKi ctaitfos, ctz, AiswAeitAif 

you (No— of the Police charge^heet)? 


JV S -Id r»M of tb« injurl> 
wound! quMliont to 1* u 
No III (DMibt br wouBdilin 


• btmt punwhot 
id«r the brad nf 
■r be pul to the 


1 1 Do you believe the stai ns to be those ol blood ? 


MP^Seeiho C P-Cr CTr.Partll.No 55 and Qudh Cr Dtgyp 33 
Points to be required in Case of Death from Riptirf op the Spleen 
Report on Rupture of the Sptcen by Dr Brown Pmnapalof the Lahore Medical College 
Rupture of the spleen usually occurs from violence affecting ihe spleen when it Is already diseased. 
Inith may occur when the structure is quite healthy H the violence is very great, or it can happen without 
violence if the spleenis Inavery diseased state, when rupture has occurred eltherfrom muscular efforts or 
straitung, coughing or vomiting or even it is stited, spontaneously in intermittent fever, but these cases 
arevery rare. It is, therefore of great importance lO determine what was the condition of the spleen tn all 
cases m which death has been caused by rupture of thissubsunce. 

When the spleen fs ruptured by v lolence, the marks of that violence can sometimes be seen on the 
Ixxly.butnot In all cases, since rupture of the spleenoften produces death so rapidly that no effusion of blood 
can occur, and also sometimes the violence appears only toa9ectthe spleen, and not to injure other parts 
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It IS iherefore quite possible that the spleen should be ruptured by violence, and yet no evidence of 
the injiuy seen on the skin or other p^rts of the body 

The condition of the spleen previous to rupture can generally be determined by its size and con 
sisteiicy after death A healthy spleen measures nbout 5 or 51 inches long 3 or 4 inches wide and 1 to 1 inch thick 
and It weighs about 6 ounces— varying from 4 toB When the spleen is so diseased as to render a rupture from 
slight \iolence probable it will often weigh iroro 10 to 30 ounces and measure from 7 to 12 inches m length 
The liealtliy spleen does not project beyond the nbs but the diseased spleen does so —often to a considerable 
distance. 

Tlie consistency of the spleen when healthy is moderately firm so that it may be cut with ease 
leasing a sharp edge and smooth surface when dnided but in disease the spleen may become quite soft and 
pnlp> or eien diffluent so as to fall away like a thick liquid when the capsule Is divided This condition 
however may also occur from putrefaction if the body is kept long after death or if the weather is very warm 
and therefore these circumstances should also be ascertained 

The enlargement and softening of the spleen from disease is usually a result of previous attack of 
intermittent fever or ague it may also occur in other diseases especially typhoid fever scurvy and purpura 

The part of the spleen which is usually ruptured Is the concave or inner surface and the extent of the 
lupture i-anes greatly but death usually occurs more rapidly in proportion as the reputure is larger and deeper 
When the rupture is small the patient may live several days or may even recover entirely 

II the rupture is extensive the person is usually incapable of moving from the place where the rupture 

occurred 

lastly m some instances the spleen is covered with a layer of membrane caused by previous attacks 
of inflammation this may delay or even prevent death by limiting the rupture or preventing excessive bleeding 
The questions therefore which appear necessary to ask in eases of death from rupture of the spleen 

are— 


1 it —What appearances of external violence were perceptible on the body ? 

2«A— What was the size and weight of the spleen after death ? 

3rrf— How far did it project beyond the nbs? 

Mh — Wliat was the consistency of the spleen— hard, firm soft, pulpy or diffluent f 

How long after death was the body examined and what was the temperature of the air? 
r/A — Was the body much pnirified? 

7/A— What was the position of the rupture? 

t/A —What was the length and depth of the rupture^ 

9/A -Is itjour opinion that the rupture was caused by external violence or not? Snte your reasons 
for >our opimoa 

10/A —Were there any adhesions about the Spleen . if so were they older than the rupture or not? 

12. SUteroentof the coadltloM of Medico legal enquiry In India M compared with each eugaley 
In England 


Extraetfrom the Report of the Chtmwal Exatmner, runjai fat 1873. 

Cof,dihoni of (he enquiry in India compared vnth a»r<»^r-The investigation 
legal cases m India ace generally conducted under very different conditions and by very ditterem means irom 
those in most countries of Europe and it is verv necessary for Uie officers engaged in this country, ou 
stand tlie value and the significance of the sanous parts of tie investigation that each as to pCTOTO 
and especially for the Magistrate to know how its deasion is to be modified by the way in wnicn e 
inve-vtlgailon has been conducted. 


The proof of poisoning though It may be dear by other evidence, depends mainly on establishing 
tli.'ciu of certvin sympton-i orofile-sth thst is u rests principally on saentllic evidence. Of this evidence 
there are three parts —the symptoms the postmorUm appearances if death occurred and the chemical 
evidence— fiT m the proper invesUgation and correlation of which the tii ki own cause n ay be established. 
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s I?-!] IMOKMATION 10 AKD INVESTlCATlON fV THE POLICE '^^1 

Lvtdevu Ri to iytnplctns m Etrope^\n Europe there is t chss of quilified medioil praciilioiiers 
<iifitst<Unosiijti\ir«fllK wJocertii) to tlie iiuses of death the luililic registration of iiliich is ajmpiils<>r) 
When a person is seized with sudden iIIkss loloued or not hy death there is almost always a niedic.il 
attendant sufficienlli skilled in diagnosis to recognize the s>niptonis as those of some known disease or if not 
he IS able in one class of cases (o give an opinion that those s>inptjms ire n lithose of anj known disease but 
tliat they ire those of certain injury, or poison or clai»s» of poisons ivhite in mother class of cases he may only 
be able to say tint Uiey may possibly be those ol a certain disease, but th it they suspiciously resemble those 
of some poison or injury 

Extdence as to sytuptoMs in f/tdia — In India <]iialilied pnciitioners not being generally diffused 
among the people tlie causes of sudden illness or deiUi are not recognized b> the ignorant relatiies and attend 
ants. In this way many cases of disease may be attributed to (lOiSon or injury, orwitchcraft, and from lgin> 
ranee, doubt or enmity be reported to thelolice. On the other Innd o-ises of real poisoning imy be passed 
over as cases of disease This part of theiiuesiigation has generally to be conducted by the Police who cannot' 
be supposed to be skilled in the observation and estimation of symptoms In addition they have to get m 
account of liie symptoms after they have occurred and from ignorant wj/nesses and they fiave to contend wnh J 
clifEcultv in getting them to speak the truth unknoun in Fnrope The evidence so far is therefore geiierilly 
defectiv e and must be so till there be a class of practitioners spread among tlie jxxiple sufficiently skilled to 
cerufy to Uie causes of deaths. In all possible cases tlie lohee should have the assistance or advice of i 
Medical Officer, and Uie evidence of attendant uIk> often sliovv considerable icuteiiess in observation 

should be taken down tlid signed by them 

tosimorUm eraintnatuMi in Europe — Tht: second inrt of the iiivcsligatioii lUepostiaafterfi exannihi 
tiou, Is generally made in Europe by (he medical atleiidam along with another doctor In one class of eises an 
opinion can be affirmed Uiat the posttuorlctn appearances arc or are not tliose of tlie suspected disease but 
that they ire not or are those of the suspected injury, poison or class of poisoiis. In another clavs in winch 
the postmortem apjiearances are not so diagnostic an upimoii cm only be given expressing (iroUability or 
uncertainty 

rosimoftem exaunnotion in India -~\n India tlie evidence from exaimnalion is alv> gene* 
rally less (lelimte from various causes. Not only is the evidence reganlmg symptuiiLs whidi ought to guide in 
Uistingui&htng suspected and possible causes of death, more iiiipetfcct, Imt very often die autopsy h is to Ia 
|) erfomied Without any information at alt The mmilier of possible causes of deaUi being imnieroas it is in 
such cases only possible to give an opinion of cerunnty or |>robability when marked And profound lenotu are 
left by disease injury and poison, and there is a chance of uncommon lesions or slight appearances which might 
t rove imjKinant 111 evidence being overlooked Again the body often reaches the Medical Officer advanced 
in deconijxisiUon, when the slighter appearances left by disease, injury orpoision laiy not 1 >e recognizallc 
But III all cases It IS distinctly to be understood Ui It the exaininalioii should be made, as even iii sudi cases 
many causes of death may be established or iiet,a(ived. Also m all Casci a complete and not a partial ex mii 
n Uion IS more necessary in this country on acoiint nl Uie impetfectiu=>.s of tJie preliminary evidence is to die 
jKissIlIe causes of deatlc Different causes miy afterwards be suggested m the evidence regarding wlmli 
judicial enquiries may be made. 

In order to render this part of the evidence more definite and valiuble it is necessary Uwt die I oIkv 
in handing over the btxly for examination sliouldalthe same time luiidoveran acconni of all diatiskiKovii 
IS to the sns| icious circumstances of deaili and it should lie notedly the Medicd Olfeer whcllicrlie was lU 
jxjsbession of tins infonii ition or not w ben makii g the postm rtem exaimibition. 

ChciHtcal evidence in Europe — \nYvxo'pK. die ihinl |>art of tbecvuicnce— ‘the cl ciniral— is one of ilw 
moat defiiUc hi Its results. Tlie syiiiploiiis and poilmorlfm u»pe.irances rcconled 1> duly (|iiaJitied mil 

informed observers ore hid before the Chcniic.ll Examiner and the quest m isked is whctlier one jioisoii or it 

iiKist one of a cla s of jioisons, be present in tlie substances sent ami lie certifies to Uie prcscucc or aliseiice of 
those joisons indicated wl tch cau be idenufied bv diemistry 

»>» /»*<*•— In India, from the imperfectncss of the preOAlmg evidence, the pro! leiii 
jwiqvoscil is more ind*tcnninate anJ o^eii insohible. As a fc,eiieril rule substances have hitherto been sent 
for arulysls with IK) mfurmMion as (o what poisons might {Kxsiily luve been used fins problem, wind) |s 
seldom met utUi in a li'ciime ly an expert in Fi 4 oi«, rcsohrs itself into a search for the poisons, commonW 
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used m the country, imle*?*; some STispicioiis appeirance or particles lead to a conjecture in another directioa 
The number of substances that may cause death being practically indefinite, it would be impossible with a 
limited amount of material and time to attempt anything else 

Jn order that the Chemical Examiners evidence may be as definite as possible, if no poison js found, 
he should distinctly certify as to tiie poison he was led to examine for and whose absence he demonstrated 

Po^ttton of the Magxitrate tii England — The position of the Magistrate as regards the scientific 
witness differs In India and England In England the saentific witness are really cross-examined by the 
defence, both as to the facts they have observed and ihe opinions they bring fonvard , and similar witnesses may 
be brought forward to challenge their statements 

Position of the Magistrate in India this is very seldom possible The Civil Medical 

Officer has practically functions ralher resembling those entrusted to him in some countnes of Europe. He is 
a Government official charged with the investigation of facts, regarding which he has to give evidence in the 
same way as ihe Police-officer In addition be has to interpret to the Court the precisevalue, significance and 
limits of the scientific evidence and it is his duty to bring forward with judicial carefulness any conclusions or 
opinions connected with the facts In India, also, it is physically impossible for the Chemical Examiner to be 
cross-examined and his evidence has therefore to betaken without any other proof of attestation than his signa 
lure He should, therefore restrict himself to a statement of observed or demonstrated facts, and should, on 
no account make mention of probabilities or opinions unless specially asked , but it is hts duty to reply to any 
questions regarding the meaning or limits of the scientific evidence which the local Medical Officer may vvish 
to be referred or which the Court may choose to propose 

Fslimatton of the va ue of the evuteuee—U the avse of death he not satisfactory proved by the 
bcientific evidence the Magistrate has to consider to what extent jt proves or disproves anything It is purely 
negative in value in the case of poisons not detectable by chemistry which do not produce symptoms and post 
MOrtew appeannces distinguishable with certainty from those of disease or injury It is also negative m the 
case of detectable poisons of which the symptoms and postmortem appearances alone are not decisive, when 
the Chemical Examiner has not been led to examine for those poisons. In this class of cases the proof pnncn 
pally depends on whether the Medical Officer was in possession of the suspicious circumstances of death when 
making the examination and whether the Chemical Examiner knew both these when examining 
for poisons. If ihe Jatier had no in/ormaiion, be could only certify to the absence of common jxnson, and it is 
to be remarked that the large number of poisoning cases proved In this country is due to the ignorance of the 
natives, and that as intelligence spreads, uncommon poisons will be used more frequently. 

Meaning of “ no poison found"— M no potsmt has been found, it should be noted that it may have 
been admimsiered in the following cases — 

1st— It & poison has been given far «hidt there are no chemtcai tests 

2nd —If a detectable poison were used for which the Chemical Examiner was not led to examine. 

2rd 11 a volatile poison has been used which has been placed in circumstances in which it nnglit 

li ive vohiihzed 

■1/A— If certain organic poisons have been used, and a sufficient time has elapsed for their dccom 

|K>a)liun 

5//; —In the case of most organic poisons it is only the part left in the stomach after death that cm 
J»e discovered, that which is absorbed into tlie system becomes chemically changed, so that It is really Uie part 
lint does not cause death that is detected. Consequent!), if the stomach has been w ell cleared out by the 
stomach pump or vomiting or if siiffiaent time has elapsed liefore death to allow the poison to be absorbed, 
none may be detected 

b/A— Even m the case of metallic poisoits which can be detected after absorption, if sufficient linjc 
(three weeks to a month) elajisc before death, the whole of the tvoison maybe eliminated from the system by 
Ihi. kulnejs etc, and Die pitient may die from the lesjons emsed by tlie poison 
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III.— RULES FOR ENQUIRING INTO AND REPORTING ON SERIOUS 
ACCIDENTS ON INDIAN RAILWAYS. 

Tlic followiii}; rules regirding nonces of accidents occiimn;; in the cutirst uf wurkiiiK railway and 
the duties of raih\a> servants I'olice-ofhceri., Government Inspectors niid Magistrates on the occurrence of sudi 
accidentb, frvmevl by tbe Governor-General in Council in exercise of the powers conferred by s. 84 of (he 
Indian Railways Act 1890, are to be closely observed — 

Note* — 1. General —frt) Serious accident or acadents attended with Joss of hunnii life, or serious 
injury to person or property or accidents of a description usually attended with such loss or injury 

(1) In the case of any railway passing through Native States, the Government of India will, from 
time to time, direct what official shall, for the purposes ol these rules, be regarded as the Magistrate of the district 
in respect of the portion oi the railway situate in each such State. 

(r) Throughout these rules the w ords •* Suptnnlendent of Police' of the district in which 
the occurrence takes place shall be subbtitiitedlor the words ‘ Railway Police Superintendent’ in respect of 
railwa>s where a Railway Police Superintendeniship has not been established Tlit. word “ Manager’ shall 
include the Agent of a guaranteed or other Railway Company, or other officer in charge and the Chairman of 
the Corporation in the case ol Calcutta Municipal Railway, and the ViceChairman of the Calcutta Port Com 
niibsioners HI the case of railways belonging to that body, and also the Chief Engineer or Engineer in Chief 
or other ofheer in charge of any railway — 

The officer authorized by Government to investigate and report on accidents is called the ^ Govern- 
uient Inspector” and his address and o^cial designation will be notified to Managers from time to time by 
Local Governments or Administration or by the Government of India 

2. Kptlcii —The notices mentioned ins ^oithe Indian Railways Act, J890, shall conlmn the follow 
ing particulars, namely — 

(a) mileage at whicli the acadent occurred and the name of the station nearest to the spot, 
(^) time and the date of the accident, and the number and description of the tram or trams, (f) nature of 
the accident and the number of people killed or injured, as far as known , (d) cause of the accident, as far as 
known , (tf) probable detention to traffic 

In the case of the following accidents, namely — 

(rt) accident attended with loss of human life, or with serious injury to persons or projicriy, or 
(A) collisions between trams, of which one is a tram carrying passengers., or (e) Uie derailment of my tram 
carrying jiassengers, or of any part of such a tram, such notice* shall be sent by telegraph immediately after the 
acadent has occurred 

NR — Notices of accidents described in s 38 of the Indian Railways Act, 1890, and not falling under 
this rule, must in accordance with that section be given without unnessary delay, and may be sent by post 

S. Datles of Hallway Servants.— Every railway servant shall report, with as Iitlle delay as possible, every 
rcodent occurring in the course of working the railway on which he is employed which may come to his notice. 
Such reports shall be made to the nearest station master, or where there is no station master, to the railway 
servant in charge of the section of the railway on which the acadent has occurred. 

4 Departmental inquiry —(1) Whenever an accident sudi as is described In s. S3 of the Indian Rail 
wiys Act, 1890, has occurred m the course of wxwking a railway, the Agent or Manager sliall cause a 
departmental enquiry to be promptly made by a railway servant for the thorough investigation ol the causes 
which led to the accident 

Provided that sucli inquiry may be dispensed with— («)il the acadent has not been attended with loss 
of human life or with senous injury to persons or property , (4) if there is no reasoruble doubt as to the cause 
of the veadent, and (<•) if one department of the railway intimates that It accepts all responsibility m the nwlter 

(2) Where a departmental irejoiry is dispensed with it d»U be the duty of the Heads of Departments 
of the rvllw-iy to make such inquiry as they may consider necessary if their staS or their system of working is 
concemevl, and to adopt or suggest such measures as they noy consider expedient for preventing a recurrence 
of similar acadents. 
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5 Notice of departmental inqBiry»—(l) Whenevei' a departmental inf;iniyis to l»e made, the Agent 
or Manager 'shall caii-se notice of the date nnd hour at uhich Die mqiuri will ton v fciice to le gnen lo Oe 
/o/fott uig officers namel) -(iz) tlie JI igistrate o{ the district m whidi the acadetit occurred or i.udi offier 
officer as the Local Government may appoint in this behalf, (d) the Government Inspector appointed tinder 
s 4 sub-sec. (I) of /Vie Aat/ways ^ei 1890, for the section of the railway on which the accident occurred 

the c<> isulting frtgmeer in administrative charge of tlie railway when that officer is not the Government 
Inspector referred to, in clause {6) of this rule for the section of the railway on which the accident occurred 
and the officer in charge of the Railway Police or if there are no Railway Police, the officer iii charge of the 
Polire-stalion in the jurisdiction of which the accident occurred 

(2) The date and hour at which the mntury will commence sliall be fixed so as to give the olhccri 
meiilioned or refetre 1 to in chusesti) (rf) (cjaiul (rf)of this rule sufficient time to reach ffie place wJierc the 
jiiqiiiO' IS to be held. 

6. Report of departmental Inquiry— As soon as any departmental Inquiry has been completed tie 
railway servant w ho made the inqiiirv shall auhnul to ll»c Agent or Man tger a report in the form prescribed I j 
Rule 2 , 

(2) The Agent or Manager shall forward a copy of such report— (<r)lo the Government Inspector 
mentioned in Rules cl (^) and (d) if no inquiry has been made under Rule Ifi or if the departmental inquio 
has been held first to the Magistrate or officer mentioned m Rule 5 cL (fl) and (r) if my judiaal inquiry la 
being made to the Migistrate making such inquiry 

(3) Such copy shill be nccompanied— iii case (A) a statement of the persons if any, whom tin. 
Agent or Manager desires to prosecute and in case (f), by a copy of the evidence taken at the departmenUl 
inquiry 

(4) Whenever an Agent or Manager receives a copy of the Government ]ti«pector s report as eoniein 
I lated in Rule 24 he shall svibirnt his rennrks thereon through the authontv tn admimstnlive control of die 

for l/ie Government of India mkI shall forward a copy of such remarks to the Government Inspector 
concerned 

7 Atshtance in holdiqg the Inquiry —(1) Whenever any accident has occurred m the coure of vvorkmg 
a railwiy the Agent or Maniger shall give all reasonable aid to the District Magistrate or the MagiSfrate 
appointee! or deputed under Rule 18 and to the Government Inspector, Medical Officer, die Police and o^ers 
concerned enable them promptly t« reach the scene ot the accident and shall assist tliose authoniies tn niaknu 
ihqurnes and in obtaining evidence as to the cause of the accident 

(2) When any enquiry under Rule le or any judiaal mqujiy is being made the Agent or Manager 
shall arrange for the attendance as fong as may be necessary, at the office or place of incjuiry of all raitw'ay 
servants whose evidence is likely to be required 

8 Arrest of offender —Whenever any accident has occurred in the course of working a railway and 
ai>) offence referred to ins 131 of lAe I idian Att/aay jiff IR90, has been commiUed the Agent or Manager or 
some officer of the rjilway nominated by him or if tJiere be no sxteh officer the railway officer of highest rank 
present may direct the semot PoUce^fficer or Fohcemvn present or if there be no member of the fohee Force 
present a railway servant at once to anest the offender and no railway servant shall arrest any person under 
the authority of the said section without such direction except for the purpose of pievemii g him hom makug 
hisescape provided that when sucli offender is a railway servant whose arrest is considered for any reivoi 
nmlestniife proper precautions shall be taken to preventhis escape 

9 Medical aid to lafferera —Whenever any acadent occurring in the course of working trailwi) 
)ns itteiided with serious person «1 Injury it shrll I e the duty of the Agent or Manager to afford inediGil ml 
lotbc sufferers ind to see that they are jiioiasrly anti carefully attended to liH removed to ijit-irhoiiie orhandeil 
over to tilts care of their relatives or friends In such case or in any case m whith any loss of human life las 
occuned (he focal Aletbovl Officer should lx comnumlcaied with if he is nearer ihnn any Railway Metrical 
Officer 

to. DatU« of Pollce-offlcepg— The Railway I olice may make \n investigation mto tlie causes which 
led to ^ny 4CC1 leoi o cirri/ig tn rfie course of working a railwny and shall do so-fu) whenever any such 
acciOctu K ntietidcd will, loss ol human hie or wiUi grievous liuxl as defircd m the Indian I enal Code, or with 
>enoii5 injuiy to t r f as /r-i> a /me f tui clue to tny triatjiial act or omission or (i) wlenever the 



514 


fiulot 


FINOS 


llfefPiil 

-caiwa »l‘o; , ,, of ot>^> 

pj,™;... j®'w ' 5 • 

rt ck n«4 W ‘'Vorpcr a* >0 » 

* y,S V,.|! VT, {. .7 />«' 

Klasiss:=rr 

Tl»SVt hJgP'(„[ P,- ij b* g 

” <‘! "" "tS'Ki;. SS..; 1 


" visSiniSp™™!..-- 

.Wi)»ni>»«*»® , A hi^hH 


et aWf«rP*”“* « 1 A- W»» 

rirc'* 4 »> M the linor**^^ 


;\ 5 «■"««■ "irir-u-r ivi.",: 


1 *® ,..»*« A*'”*** ~ 

• nr»' •bru* " ** 


I S.» 

I , 


sjr'T"'r.s“™' ®' ‘ 

“S“‘.'t ■ ■; fW'"- ,■ 

T qIvucO fi IwP IntToJ c 0 h# (inti 


loVure nSiaco'"® W*" 
nr. <1 ‘ U”? * '’ 

.n„Rrc I 
1 To «i» on nro ‘ 

.t on«y to;«r<»T’ ■ 

a Toloflso^ to 
fire wtA ong" 
wlihioa' , 

3 To onuntt® " 

■■ 


raUnftt® to p 


1 . . “rr,si,ri >a?r 
■ ■ ■ ■ ■ rBssSi.^^-"-": 


S 174] INFORMATiOS TO ASD INVESnCATION RV THE POUCF 59^ 

Di'^tnct Magistrate or the Magistrate appointed under Rule 16 has gi^en a direction under cL (c) of that rule. 
Pro\idetl that no such in>esiigation shall be made when a magisterial inquiry has been commenced or ordered 
under Rule 16 cL (<0 or cL (i). 

11 Who tocoBdnet the Police laYettlgatlou —(1) Whenever an investigation is to be made by the 
Railway Police— (a) in a case muhich an accident is attended with loss of human life or with serious injury to 
persons or property , or {d) in pursuance of a direction given under Rule 16, cl (rX the investigation shall be 
conducted b} the officer in charge of the Railway Police or, if that officer should be unable to conduct the 
investigation himself then by an officer to be deputed by him 

(2) An officer deputed under cl (i) of this rule shall c»'dinarlly be an Assistant Superintendent of 
Police I ut if III an> case It should be found impracticable to depute an officer of that grade, an In (lectorof 
Police m ly l>e deputed. 

13 Mode of condoetlDg the Police Investigation — The officer who is to conduct an investigation m 
pursuance of Rule 11 shall proceed without delay to the scene of the accident and conduct the investigation there 
an! shall at once advise the Agent or Manager of the railway and the Traffic officer of the distnct, by 
telegraph of the date and hour at which the investigation will commence so that, if possible the presence of ^ 
railway officiil may be arranged for to watch proceedings and to aid the officer maling the investigation 
The alecnce of a railway official must not however be allowed to delay the investigation which should be 
made as !>oQn as possible after the accident has taken place 

13. Railway Police to commanlcate with DUtrIct Police —(I) In every case to which Rule 1 1 applies 
immediate information shall be given by the Railway Police to the District Police, who, if so required shall 
afford all necessary assistance, and shall if occasion arise, carry the investigation bejond the limits of tlic 
railway premises. But the Railway Police are pnmanly entrusted with the duty of carT)ing on the investign 
tton within such limits. 

(2) Subject to any provisions elsewhere contained in these rules the further prosecution of the case 
on the conclusion of the Police investigation shall rest with the Railway Police, 

14. CommuBleatieQ ef the report of lavestlgatlea —The result of every Police investigation shall be 
reported at once to the Magistrate of the distnet or other officer appointed in this behalf by the I ocal Govern, 
ment, and to the Agent or Manager of the railway 

19 District Police to act In the absence of Railway Police —Where there are no Railway Polite 
the duties Imposed by Rules 10 1 1 12 and 13 cl (2), and Rule 14 on the Railway Police or on tl e officer ni 
charge of the Railway Police shall be dischaiged by the District Police or by the District Superiiiteiidrnt of 
Police, as the case may be 

tS. Dntlea of Uaglatratcs.— Whenever an acadeiit sudi as is desenbed in s. 83 of /iV Indian Raila Oyi 
/Ut, 1890, has occurred In tlie course of working a railway, tlie District Magistrate or any other Magistrate wl o 
fitay be sppcNMsd e/r etets bdrsiV bj ette Loc.(l ^^^rvenmnewf, may- ertfiw— vV/ I'ctatsciY atake Sfttfiqaty aMvaV<? 
causes whidi led to the accident or (i) depute a Subordinate Magistrate who, if possible should be a Magis- 
trate of the first class to nuke such an inquiry or (r) direct an investigation into the causes winch led to the 
acadent to be made by the Police. 

17. KoUce of magisterial faqalry —Whenever it is decided to make an Irquiry urderHuIe 16 cL(o) 
or cL (9) the District Magistrate or other Magistrate appointed as aforesaid or the Magistrate deputed und«;r 
Rule 16 cl (i) as the case may be shall proceed to the scene of the accident and conduct the Inqiiio ihefe 
niul shall at once advise the Agent or Manager of the railway and the Government Inspector, by telegrai h <jf 
the date and hour at whicli tfie Inquiry will commence <o a> to eruble the Kiilway Adminhtntion to sumntuii 
the requisite expert evidence. 

18 Power to taremoB wltneucs.— A Magistrate making an Icquir) i nder Rule 16 may sun n on nny 
railway servant, and any other person whose presence I e maj thirk recessarj and after taking th* evidence 
and completing the inquiry shsll if he considers there are sufficient grounds for a judiciallnquiry, tike Uie 
requisite stejw f ir bringing totnal aii) person whim he may oonsid-r to l)eCTimmaIIy liable for Uie acadent. 
Whcnevirr lechmeal |x)itits are involved die >ragisiiate dioul! be careful |o call for ami take theopl nuii 
of the Covenunent Inspector or other professional persons. 
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19. CommantcAtion of the result of m&gtstevial iaqalrj.— Tlie result of every inquiry maile under 
Rule 16 <?liaU be communicated by the Magistrate to the Agent or Manager of the railway and to the Govern 
ment Inspector 

29. SummoDlo^ railway employees —If fn the course of any judicial inquiry into an accident occuiring 
in the course of working a railway, the Magistrate desires the assistance of the Government Inspector or of the 
Agent or Manager of the railway, or the attendance of anyoflicer of the railway, to e'cpiain any matter relating 
to railway supervision management or working, he will issue a requisition to such officer to attend the Court, 
stating at the same time the nature of the 'issistance required In summoning railway servants, the Magistrate 
will take care not to summon so large a number of the employees, specially of one class, on the same day, as to 
cause inconvenience to the working of the railway In the case of very serious accidents it will generally be 
advisable for the Magistrate to receive either the eviden<» of, or a report from, both the Goiernment Inspector 
and the Agent or Manager of the railway in regard to the accident before finally concluding the judicial inquiry 

21. Report of magisterial Inquiry —On the conclusion of any siidi judicial inquiry, the Magistrate 
shall send a copy of hu decision to the Agent or Manager of the railway and shall unless in any case he thinks 
It unnecess iry to do so report the result of the inquiry to the Local Government 

22. Duties of the GoYcrnroeRt Inspector appointed under s 4 (1) of the Indian Railways Act, 1690.— 
Whenever the Government Inspector receives notice under s S3 of the Indian Railways Act 1890 of the 
occurrence of an accident which he considers of a sufficienily serious nature to justify such a course, he shall 
report the occurrence direct to the Government of India by telegraph 

Every such report shall contain the particulars presented by Rule 2 

23. ( 1 ) The Government Inspector shall proceed to the scene of the accident to note the facts and to 
inquire generally into the causes which led to the accident whenever he receives notice as aforesaid of an 
accident which he considers serious enough to warrant an inquiry or investigation being made under any of 
these rules. 

If the Government Inspector, after reporting lo the Government of India the occurrenw of an accident 
111 accordance with Rule 22, decides tliat an iiKiuiry or investigation is not necessary, he shall in every such 
case advise the Government of India accordingly 

(2) Whenever an inquiry under cl (l)of this rule is made by the Government Inspector, he shall, if 
pf icticable be present at the departmental inquiry (if any) made under Rule 4 , 

24 Report of Government Inspector.-Whcnever the Government Inspector has made an inquiry 
under Rule 23 cl (1) he shall submit a report, in wnimg through the Senior Government Inspector, to the 
Local Government or Administration controlling the railway, and to the Government of India, or in the case o 
a railway which is directly administered by the State to the Government of India only , and shall forward a copy 
of such report to the Agent or Manager of the railway concerned, and if a magisterial inquiry has been made to 
the Magistrate who made such inquiry 

28. Form and contents of Oovernment Inspector’s report.-In the case of all serious accidents, such 
reports shall be submitted In the form adopted by the Inspecting Officers of the Hoard ofTrade, in order to admit 
of their reproduction in a uniform shape In the Quarterly Accidents Returns , and shall contain 

(I) A bnel description of the accident, (2)a desenpUon of the locality of the acadent, (3)a detaikd 

statement of the evidence taken , (4) the concUisiomrrlved at by the Government Inspector , (5) an appen ix 
staling the damage done, and (6) (when necessary) a sketch illustrative of the accident 

29. In important cases, where the occurrence of an aaident appears to show that a change m 
the sj-stem of working is necessarj, die Government Inspector shall inform the.Govemmeii o n la 

the Local Government or Administration controlling the railway, of the steps which have been or are propose 

to be taken by the Railway Administration to prevent a recurrence of similar accidents, an we er, in 
bis opinion further action in the matter is ilesirable 

27. The Government Inspector shall, as far as possible assist any Magistrate making an Inquiry 
under Rule 16, or a judicial inquiry, whenever he may be called upon to do so 

—These rules do not limit the exercise of any of the powers conferred on Government Inspectors 
by s. 5 o! the Indian Railways Act, 1890 




information to AMD IMVESTIGATION BY THE POLICE 


39 ? 


SS. l?4-17d] 

175 . ( 1 ) A PoliccKifficer proceedingf under section 174 may, by order in writing, 
summon two or more persons as aforesaid for the purpose of the said inxesti 
pe^ni summon gation and an> other person who appears to be acquainted with the facts of 
the case E\er) person so summoned shall be bound to attend and to 
answer tmlj all questions other than questions the answer to which would have a tendency to 
expose him to a criminal charge or to a penalty or forfeiture 

(2) If the facts do not disclose a cognizable offence to which section 170 applies such 
persons shall not be required bj the Police-officer to attend a Magistrate s Court 

Notes.—! Witness boQnd to aAswer truly— scope of section —In this section the word ‘ truly is still 
kept probably through an oversight though it is now omitted m s 161 seg Notes to that sectioa Inve^tiga 
tioQs in the nature of inquest consist of the investigation of the apparent cause oJ death Such an investigation 
ceases when the cause of death IS ascertained le when it is determined whether the death is natural suiciq-iior 
acadentalor due to homicide Once it is established that the death was due to homiade the inquiry became 
one under s I6I and there was no obligation on the witness to speak the truth. As soon as the panchnama and 
report are made and the death is determined to be homicidal then the investigation becomes one under 
S.I6I and the witness IS not bound to speak the truth 15 K L R.143 c3 2Cf L J. S90 jirr Notes to s isi ^gg 
also 5 M L T 356 where sanction to prosecute in respect of a statement made by a Police-ofttcer under 
s 174 contradicting statement before a Magistrate was upheld. * 

2 Seetlon net applicable to HadfAs City —So far as regards the area comprised within the onlmaiy 
ongmal avil jurisdiction of the High Court of Judicature at Madras is concerned this section is replace 
a, 4 of Act V o! 16S9 It IS also nolified that— 

I Mhen from tlie information received b> an officer in charge of a PoIice'Station lie lias reason to 

believe— 

(a) that the deceased person is an European or East Indian or 

(d) that any person has been killed b> the act or neglect of another or lias died under circumst4nce» 
raising a reasonable suspicion that some other person has committed on ofTence stidi officer after gi^mg 
written mformation to the Commissioner of Police as required by s 174 and stating therein Jus belief that the 
event ts one falling under cl (a) or cL (5) of this rule and the grounds of such belief shall not proceed to 
discharge an) of Ins further functions under that seciioa 

U If tlie Commissioner on receiving intimation as aforesaid considers tint there are suthcieni 
grounds for believing that the event therein re|>orled falls under cL (a) or cl (^)ofKutel he »InU eillier Inmself 
discharge the furtJier functions imposed on the officer m clwrge of a station under s. 174 or shall depute Some 
Police^ifllcer of not lower rank than In-j ector to discharge siidi functions 

Provided that when the deceased is an European or East Indian sodi further functions shall l>e 

/t&rtyfeinwiVb tSf iurfSi. Ctorre 

Ga elU 1889 TY // 336 

3. Statements of Witnesses may' be recorded —Tliere is nothing in this Code which prevents the 
statements of the wiliiess examined at an iixjuest being recorded xerbutim in the repoa, (1911) M W. H J5s „ 

12 Cr. L J. 12t 

4 Reports to be sabmlttcd by (he Poiiee-olScer — -W hen a person is accused and arrested upon 
nn inquest, the Police w ill send m three re|x>rts po&sit I> to tliree different Magistrates trtt. (i) tlie intnrutii/n 
under s. 174 (I) to the nearest Magistrate empowered to Itold incjuests (ii) tlie re|iort under s. 174 (^j to 
the Distnct or Subdivisional Magistrate and (iii) the report under s. 170 (I) to the Magistrate cniiiowered to 
take cognizance of the offence. 

176 . (1) When anv person dies while in the custodj of tlie Police, the nearest Magjc. 

traie empowered lo hold inquests shall, and in anv other case mentioned in 
iratTlmo W =”>1 W olsulMiMion (I) on) 50 

ileaih emjvowcnd mi) hold an inquiry into the cause of death either instead of or 

in addition lo ilie investigntion held bj the Police-officer, and, if lie does so 
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he shall have all the powers in conducting it which he would have in holding an' inquiry into 
anoflence The Magistr ite holding such an inquiry shall record the cadence taken by him m 
connection therewith in an} of the manners hereinafter prescribed according to the arcumstances 
of the case 

(2) Whenevei such Magistrate considers it expedient to make an examination of 
thedc.id body of any person who has been already interred, in order to 
lorpves*^ distiller (hsco\cr the cause of his death, the Magistrate may cause the body to be 
disinterred and examined 

Notes —1 A similar power Is entrosted to the CoroDeri of C&Icatta and Bombay.— See the Coroners' 
^Ict !\ of 1871, as amended b} Act V of 1899, pnnted inlhe 

2 CoRsurrent jurUdrtlon of the Coroner and Presidency Magistrate In Bombay and Calentta — 
A PrLbidenc> Mujistrate is not ousted of Ins jonsdiction m the case of an oflence by w hidi death has been 
cuised because the Coroner has held an itifjuirj into the cause of death and drawn up an inquisition under 
Coroners Act IV of 1871 He has ]iiribdiction to deal with the case according to law and is in no avay bound by 
the Coroner i> proceedings He maj hold an inquiry notwithstanding a commitment for trial has been made 
to die High Court bj the Comrer R&t&nl&l 540 ; 16 B. 139. 

3. Section not applisable to M&dr&s City.— So far as regards the area compnsed within the ordinary 
onginal civil junsdiction of the High Court of Judicature at Madras is concerned, this section is replaced by 
s 4, Act V ol 1889 

4 Proceeduiga net void —U any Magistrate not empowered holds an inquest under this section 
erroneously in good faith, his proceedings are not on that account to be set aside. See s. 529 

5 Report by Magistrate h not JadUfat proceeding —There i» nothing in the language of this 
section which requires a Magistrate holding an inrimry under it either to make a report or to come to a finding 
The report, sent b> him to the District Magistrate, could not be considered as part of a Judicial proceeding, 
iiid that therefore, the High Court has no power to send for it under «, 435 No analogy exists between a 
Coroner s inquest ami an inqiiiri into the cause of death under this section 3 C. 742 * 3 C. b R. 59, followed in 
RantanUI 843. 


Part vi. 

J’ROCrEDINCS IN PROSECUTIONS 

CHAPTER XV. 

Of the Jurisdiction of the Criminal Courts in Inquiries and Trials 
Notes— 1 Illegality of arrest does not affect the Jorisdlctlen of Courts to try the offender.— The 
irregularity ot an arrest will not render invalid die subsequent tnal and conviction of the accused la 
lintishlndia, 6P. R. J899}26M 124,1P.R 19il=t4P.W R. 1911 = 12 Cr, L. J. 113. If the Magistrate before 
whom an -iccusetl has been charged has junsdtaioii to try the offence, his junsdiction to inquire into or try, 
cannot be affected by any illeg-iht) in connection with his arrest, 33 B. 325 See also 17 B. 359 , 31 C 357 j 17 P. R. 
1906 and Note 15 at p 84 In 35 B 225, the caseo! fifthoned yusufuddin (1897) 24 J. A. 137 was dtslingntshed. 
a-s follows “The judgment does not purport to deal with the question whether an illegal arrest m foreign 
temtory vitiates an inquiry by a Magistrate into an offence against the Indian Penal Code charged against 
the person arrested when brought before Uie Court, nor does it appear from the report that the question was 
argued. I he Chief Court of Burma, however tn7Bar h K. Si relying on held that whcaapmon 

lb illegally arrested and brought before a Magistrate, and the warrant is found to be illegal, the Court is bound 
to stay further proceedings against the accused m respect of charges of offences for which the warrant was 
issued rile accused had the right of lx tng replaced in the same position and place ns he would have been 
in. had no illegalti> lieei) done 

2 General Rale —National or territorial Jarkdlclfan depends upon the locality of the crime.— All 
crime ii local, llie junsdiction over the enrne belong}, (o ihe country where the enme is committed, McLeod v 
AUornty oeneral, U R. (1891) A.t at p. 458 , rrralMilT B. 369 j 6 B. 338. In the view ol English Law, crime Is 
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purel> locil I-*, dL»p“ni> on tlis Iiw of the pH« m which it ts committed, and not on the nationality of the 
l'er=on who conmnts it, Sirdar Gurdyal Singh \ Rajtth of 1 aftdkoU (1894) A, C. 670 On this jirincijile alieii‘> 
are amenable to the Liighsh Criminal Law, in respect of crimes conmiitted in tiigland, Barrouets ca^e 1 B 
and B. !« and liritish subjects are not amenable to that law in respect of offences committed outside Lnglaiid 
unless committed within the Admiralty junsdiction or unless speaally provided for by statute Kussellon 
CnwSs I'ol, /. P 19 Apirt from statute, existing Fnghsh Courts cannot take cognizance of any aime 
comniilted on land outside Cngiaiid whether b> a Kntisli subject or an alien, Hrchbold, j> 25 Extn territorial 
jurisdiction Is, however, vested III the Oovernor GencrU in Council in his cseciitivc cajviuty and also in the 
Indmi I egishturc Notes 4 niid 5 to s 188 

(a) \aiional or trmtinal juriidtehm must be dtslittguishfd from local tettiie —Venue or local juris 
diction iscjinte distinct from lutiotnl or temional junsdiction, Mozambique Co v Bnitsh South Afnca Co 
(1893f A. C. 602; A’ V (1899) 1 Q B 230; 21 P. R. IflOl (F.B.). Whether all accused is to be tried m one or 
Ollier local area i' a cjiiestion of procs^dure [ef s 531), while the question whelher a focal Court can try a 
person for an offence aimmitted outside the re.ilm is a question of jurisdiction See 35P, R. 1838; 24P. R, 
1901 According to the Liigtish common Lnw, the Courts of common law had apart from statute no power to 
tr> any offence not comiiiitted wilhm tlie bodj of the realm te, tlieir criminal jurisdiction was terntorial and 
not (lersonal, McLeod v Attorney General of N S Unites (1891) A. C. 435 ; Sirdar Gurdyal Singh v Rajah 
of Findkote (1834) A. C. 670. But the liability of a subject to be made answerable for crimes commuted out of 
the jurisdiction has been affirmed by statutes for more than three centunes and a half in England see Halt, 
Foreign Power and Jurisdiction of the British Crown (ISdi), Pt I, Chapter, p 12 Asjtothe powers of the 
Indian Legislature and the Governor General m Council See Note $ to $ 168 

8. Jarisdletion of British Indian Coarts when offences committed oatslde British India.— (o) Ho 
jurisdiction over foreigners for offences committed tn foreign territory— f^o proposition of law can be more 
incontestible or more universally admitted than that according to the general law of uations, a foreigner cannot 
lie held criminally responsible to the law of a nation not his own, for acts done beyond the laws of its territory , 
FVancvnto case (1376) 2 Ex. D. 63; famesort (1896) 2Q. B 4^. An act will not be construed as applying to 
foreigners in lespect ot acts dune by them outside the dominions of the sovereign i>6U'er enacting That is j 
rule based on International Law. by which one ^vereign "power is bound to respect the subjects and the rights 
of all other sovereign powers outside its own territory, 1 P. R I90L S 181 is intended to regulate the jurisdiction 
of Courts in llntish Indi i and c innot vary or abrogate the ordinary rule thit no foreign subject shall be tned in 
l>iiti<!li India for an offence commuted 'outside British India, 23 A. 372 WJiere the offence of theft is committed 
by a subject ut a Nuive State witliin its limits, a British Indian M'lgistrate h is no jurisdiction to try such a 
person 2 Boni. L. R 337 , 6 M, H. a R. Appz 3 also 20 P. R 1978 , 80 P. R. 1889; 7 P. R. 1894; 28 A. 372; but 
if there is a special treaty, the British Courts have junsdiction, see 3 M. H. C. R 354, as to junsdiction of 
British Courts over residents of Ramandmg in the Saodur State Where the instigation of an offence by a 
foreigner is complete in a Foreign State, the British Courts Iiave no jurisdiction, 10 Bom. H. C. R. 356 j but if the 
ulTence is completed in Bnlish territory, tlie foreigner if found in British India may be tried, 36 B. 524. 
Non Bntish subjects found in a Nmive State in possession of property stolen in British India cannot be tned 
111 British Indn for an offence under s. 412, 1 P C ,9 A. 523; 22 P. R 1888; 16 F.R1830. Ill [b) to s. 180 has no 
application to suJi a case 13C.W.N. 1173esl9Cr L.J.537. It must, however, be noted that a foreigner may- 
while residing in iiritish India initiate actswiiidi may take effect outside British India and the foreigner will 
lie amenable to the junvdiaion of the local' Courts if Uie''acts' committed by him amount to an offence. 
.Si-ess I23aitd 126,1 V U .Sea also 20 C. W. N.62sl7 Cr, R J. 123 <=33 In. Ca. 301; 8 C. 935 and 18 C. W.N. 
1178=: IS Cr. L.J.fi37. 

(i) British Indian Courts have jutnsduhon OtCr such offences when comnntled —{1) By Httive Indian 
subjects nkereverthe offence may have been eumtmiled (2) by Lmtish subjects and sen ints of the JSng within 
the iemtanes of any Halive IVince or Chief tn /adta.—See ss. 3 and 4, 1 P C. and tlie deffnitJon of aa 
•offence.'s 40,1 P C Having regard to the |>roviHioiisof s 5 U Seems to be clear that the C^e is applicable 
to all such offence-, llien the <iue-.iiou ariso is lu which localCouri-. Ii-ivejurisdiaion to try suchoffences. 
UKlthercUliOnofs 177 to 184 has Ml*: omsidcred 

(r) It the X emu of such offices goieruedbyss 177 tu 184 oris itd'allwith by s. IRH exclusively f— 
la fl lirge number of cases it bis been held tlut s». 177 to 181 are applicable only to local areas in 
llntisb Indu ami they have no application when die offence is committed outside Bntish India. See 
10 Bom. H. a 356; 1 H. 171; 5 M. 23; 16 C. 667; 7 6. L. R 17 <= 14 Cr. L. J. 439. Therefore it 
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held that all offences committed outside British India ivould fall within the provisions of s 188 and the 
provision to that section governs the trial of all such offences Sections 177 to 161 must be read subject W 
the proMstons of s 188 Where an offence has been committed outside British India a Magistrate 
British India cannot take cognizance without certificate of the Political Agent or the sanction of the 
Go\ernment A British Indian Court cannot take cognizance of the offence of criminal breach of triisl 
committed in foreign territory merely because part of the property was retained in British India, 5 S. L. R. 266 = 
13 Cr. I/. J- 530. Offence of kidnapping when complete outside Bntisb India cannot be tried in British Indi' 
merely because the minor is within the local limits, 1 P. R. 190L S 181 (4) has no application That sectid'^ 
implies that the offence has been committed in British India and refers to Courts of different local areas who^e 
jurisdictions have been created by the Code When, therefore, a minor was taken away from the custody of her 
husband in a Nali\e State, detained there for some time and then removed to British India, held the BntP^ 
Court had no jurisdiction over the offence of kidnapping completed outside British India, 7 8. L. R 17 = 19 C'- 
L.J. 439 also 21 M. L J. 441 =3 1910 H. W.N. 143 = 8M.L T. 54 = 11 Cr.L.J.SOS. In favour of this view 
ma> also be urged that the special provision made by s. 188 should not be qualified by the general provisions 
in ss 177 to 184 

Sadasivaier, J, hOAever, in 33 M. 779, held dtsienting from 3 B. L. R. 266; 21 M. L. J, 441 ai’d 
Madras Cr Jl/ P 97 o/’1911 that s 183 must be read as auvihaiy toss 177 to 184 ' I should rather thii'^' 
thats 183 which follows ss 179 lo 184 was intended rather to draw into the net of the jurisdiction of the Bntrh 
Indian Courts cases which notwithstanding the full use of ss. 179 to 184 could not be brought within the jurisdic- 
tion of any British Indian Court, than to restnct by its first proviso the extended jurisdictional privileges co” 
ferred bj ss 178 to 184 on Courts, which, according to the ordinary rule of s 177, would not have had junsdictio’^ 
.$■« also 14 Bam. L R.147»13 Cr, L J. 426. It is submitted that having regard to the language of ss 179tol^^ 
and the possible danger of a Native Indiari subject being tried twice over for the same offence by a Non Bnti'l’ 
Court and a British Court, which it was the intention of s 188 and proviso thereto lo avoid, that the above dec* 
Sion IS wrong ' Ste Note 6 to s 189 

4. Jurisdiction in respect of offences on the High 8«as.— 5rrs 168 does not apply to offences on the 
High Seas, 4 Bur. U T.53 — 8 L. B. B, 221 — 12 Cr. L.J.198 (F.B). Byvirtueof the Statute 12 and 13 VtcL^c 9P 
ss 2 and 3, extended ~ ■“ *■“ 

diction over offences < 

committed within thi ... w J !1. C. . » 

makes a further advance and enacts that ‘ifany British subject commits any CTimeoroffenceon board any Bniish 
ship, or on board any foreign ship to winch he does not belong, any Court of Justice in His Majesty s domiinotp 
which would have had cognizance of such crime or offence, if committed on board a British ship within th® 
limits of the ordinary jurisdiction of such Court shall have jurisdiction to hear and determine such case as if 
the said crime or offence had been committed as list aforesaid “ Thus it will be seen tint even with regard tP 
offences committed at a distance of more than three miles from the shores of British India, the British IncliaO 
Courts have jurisdiction over British subjects and the procedure applicable IS also the same, ^4 B. 227, It may 

TeasonaViytie argued thathy the Statute 12 and 13 Vi<i,c awA Ti ak , t v\ vw\ew4e^ VJ 
apply the Indnn Law of procedure including the law of evidence tocases of offences by Native Indnii subjeeP 
while It was intended by 37 and 38 Vtct^ e 27, to apply the substantive law of penalties in force in Imln 
/\rTv\ovii.y, J , at 9 L. B. R. 221 = 4 Bar. L T. 53*= 12 Cr. L.J.198. For other cases, see Notes to s. 183 

6. Sabseqaent transfer of territory where offence wa» committed to a Native State does not affect 
JnrUdlctlonof Brltuh Courts —Subsequent to the commission o! an offence, the place where the offence hail 
l>een committed was transferred to the independent Native State of Benares The offender who was a RriU»l) 
subject and never ceased to be so was apprehended long after the transfer, and commuted to ihe same 
Sessions Court which would have tried the case had the territory not been transferred. Held, that the Sessions 
Court had Junsdiciion to try the offender, 34 A. 451, riansier of territory does not take away the jurisdiction 
of an Appellate Court to dispose of the appeal then pending in it in respect of offences committed within the 
tr insfcrred lemtofy, 33 A. 578. 

6 . Beiilont 177 to 199 deal with the place of Inqnfry or trial of ‘ offence# ’ only.-For defimiion of 
offence, see s. 4 (O). All these sections from 177 to 18^ deal with tlie.place of Inquiry and tnal of an * offence 
These scrtions Inve tlicrefore „o aiipUr.tlons to («) snqmrtes under Chapters I'm, X or XII These are 
sp,.n4l!y irovuled for, see 3 C. W. N. Hi, where It wis Md tint s 1«J did not ajiply to i |.n>ceedmg under s. H*i 
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12 A* tbJ 390 IB ISCr L. 1 920, where it Mf/J thU 3 105 hid no appUcitlon to -i proceeding under s. 1 45 
(A) A'or Af notntenanct /rceffdiij^s under s. 4R8 8 P. R. 1893} IS P. R. 1883 See s 488 (9) for the special 
|iro\ision mide for such proceedings. 

7. ProTiiloBi ef thti Chapter applp to (ave*ttj*tloa hj Police.— .SVr s. 156 

A —Place of Inquiry or Trial 

Ordinary phcc of 177 . Eirr) offence sh-ill ordinanl) be inquired into and tned by 

inquiry and trial a Court within the local limiLs of nrliosc junsdiclion it wns committed 

Notes.— 1 Exception* tolheCenefsl Rote.— The rulegiseii In the section is agtneni one Exc^p. 
tionsto itmi> Iw found in mhous Acts which male spcciil prmisions for[IicL of trial of offences created by 
dioscActs. S lsi\esthesc si>eciilproMsions and limits the application oflhegenenl provision euundatej 
in tins section e £ see ss. 47 and 48 of Act \ of 1887 (A^j/ite Passengers S/ups) and ss. 44 and 48 of Act Xjv 
of 1887 (Indian Marine), s. 134 of Act 1\ of 18j(i(A‘«A<'ayJX *• 5* of Act XIV of 1887 (Pilgnm Ships). 

(a) R> s,W)ofWe Indian Ports Ael \ of 18.89, any person offending against the provisions of that 
Act in any port subject to that Act is liable to be punished b> any Magistrate having jurisdiction over any 
district or pbceadjoming theport and such Jfagistntc may exercise all the powers ofa Magistrate under that 
Act in the same manner and to the same extent ns If the offence had been committed locally within his junsdic 
tion. 

(0) I^aee 0 / trial for offences under the St smp Ait—X-seri under Me Indian Stamp Act a^xa- 

mined in respect of any instniment may be tned in any district or Presidency town m which such instrument 
foundasw-ellasmanydistnctor f re$idenc)-toun 111 whidi such offence might be tned under the Code of 
Cnniinal Procedure for the time being in force.— S 72 Indian Stamp Act 11 of 1899 

(f) Ptaee cf trial tn case oj offences aider the Brtaehof Cottract Act 18a9 —Where the contract 
and its breach tale place in a foreign territory Ontisli Indian Courts have no jurisdiction to arrest tlie accused 
on a warrant in such territory, and tr) tlie offender under Act XIII of I8d9 though the worl is to be done m 
Bntish India, 7 M 89*. Notes under Appendix Vlf 

(d) Offences under the Assam Labour and Emigration Act VI of J90I —A recruiter who Induces a 
per^n at Cawnpore to go to Fiji but on the way tales him to a cooly depot at Arrah and induces him to 
proceed to Sylhet la conira\enuon oHhi Assam Labour and E nigration Act VI of 1901 commits no offeiice 
under s. 164 of that Act at Cawnpore but only at Arrah and a Magistrate of the latter place has jurisdiction to 
try sudi offence 37 C. 27 

2 Conflict of Jarlidlctlon In the cm* of rollUarj offeeders.— 5 101 of the Mutiny ^cl la merely 
permissive of a military trial but does not depnve Criminal Courts of jurisdiction over British soliders commit 
ling offences within the temtonal limits of sudi Courts, nor does it render the exercise of their jurisdiction 
dependent upon the sanction of the Commander fiK3iief S C. ITfs. f d HR. *32 Therefore when the civii 
authonties have taken up the investigation of the offence and the military have not availed themselves of t|,c 
alteruative procedure of trying the offenders by a General Court-martial the Magistrate is competent to 
proceed under this Code S 549 provides for delivery to military authorities of persons liable to be tried by 
Court-marhal 

3 Yenne where aeenied charged with ceveral offence* —Where a Magistrate has jurisdiction to 
inquire intoor try one offence and has no jurisdiction ovo" another offence committed in the course of the sanje 
transaction, the two offences should be inquired into or tned by a Magistrate having junsdiction in respect of 
both the offences and not by different Courts Weir II, 1*4. 

* Procedtue in cases of do nbt- Whenever any doubt anses as to the Court by whicli atiy 
offence should be inquired into or tned the High Court within the local limits of whose appellate enmin/j 
jurisdiction the offender actually is may decide by winch Court the offence shall be inquired into or tried S^e 
s. 185 and Notes thereunder 
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of inquiry, that the case can be more conveniently tned m another district. In the event of the latter contin- 
gency, he should suspend iurther proceedings and place himself in communication with the Magistrate 
of such other distnct, recommending that the case be removed to that distncL If the Magistrate of that 
district should concur, but not otherwise, the proceedings and die accused should be forwarded to such other 
Magistrate, and the prosecutor directed to attend and prosecute his complaint If the other Magistrate 
should differ bom him in his opinion as to the district in which the investigation and trial can be most con 
senienlly held, the first Magistrate should either proceed with the inquiry and trial, or refer the question 
ot venue for the determination of the High Court — Punj Ctr, I'oL II, pp 123-124 

3. Jarisdiction as to conteiapt of High Court.— The provisions of s 5, relating to the procedure 
under which “ all ofiences under any other law’* are punished do not include a contempt of the High Court 
committed by the publication of a hbel out of Court when the Court is not sitting, although such contempt may 
include defamation — such a contempt being more than mere defamation and of a different character, 10 C. 109 
(P C ) The jurisdiction of the High Court as a supenor Court, of record, to commit for contempt has not been 
affected by this Code 

6. Effect of trial at an nnaathorited place. — (a) Outside British India A District Magistrate cannot 
legalli dispose of a criminal case at a place not in British India, though the offence was committed within his 
jurisdiction, Ratanlal 376. But having regard to s. 12 (2X the jurisdiction of and powers, a Sub-dnistonal 
Magistrate extends throughout the district unless speciall} restricted b> the terms of his appointment, 29 C. 389 

(A) In a diffeteni local aieaS 531 declues that tenue is not a matter of jurisdiction when the 
question whether a trial or inquiry ought to have been held in some other local area in British India, than that 
in which it was held, 44 P- R. 1885, approved xnT, P. B. 1902. Ss J77, 179. ISO, 18J and J83 must be read together 
wiihs 531 The mteiuiouof s. S3i is to proiide a^iiist the contingency of a finding, sentence or order 
regularly passed by a Court in the case of an offence committed outside its local area being set aside when no 
hilure of justice has taken pla<.e, 30 M 94 , 32 A. 397. 

7. Cemmitmeat to a wtoeg e«iiloDS Cocrt.— If an order of commitment, contrary to the requirements 
ol this sectiondirects the commitment to be mad^ toa Court of Session which has no tcmtonal Jurisdiction, it 
IS not to be set aside unless it “ appears that the error ’ has occasioned a fiilure of justice, 8 B 318 ; 2 Bom. L. 
R. 394, 19 A, 850. But the Madras High Court applying the principle laid down in 9 A. I9l fPC) held that 
where a commitment is made to a wrong Sessions Court, the High Court cm onl> set it aside and cannot 
uphold It and transfer the case to the right Sessions Court. 36 H. 387. 

8. Effect ot inquiry sod coracnicment by s wrong Magistrate —Where a Magistrate empowered to 
commit, enquires into an offence committed in a place over which he has no lemtorial jurisdiction and com- 
mits the case to the Sessions Court for tnal, the order of commitment is valid unless such error has in fact 
occasioned a failure of justice, 8 B. 3I2 ; 16 B 200 ; 17 M 402. A commijal by a Magistrate who has authontj 
to commit but has not territorial Jurisdiction in the place where the offence i'. committed is valid, unless it 
appears that failure of justice has in fact been occa loned by such committal 26 U. 610 ; 36 M. 387. See 42 
Mad. 791. 

9. Section labjcct to power of High Court to teanifer.— The pro\ isions of this section are controlled 
by the power of the High Court tinders 526 to transfer case> See 42 Mad. 791. 

10 Rules and procedure where Magistrates are ot oploion that a transfer Is neceissry.— T^e 

following rules have been made by the Chief Court oi Punjab concerning tlie place of inquiry aiicl tria Sre 
Punj Cr Ctr , p 226 

Transfer of eriminal cases —There is reason to believe that Magisiralea on their own aulhonly not 
iinfreqncntly transfer for trial to other districts cases in which the accused person, under the provisions o 
ss. 179—183 of the Cr P C, may be tried either in the distnct in which he has been arrested or in some ot tr 
disinci The pracuce IS objeaionable and shouldcease A Magistrate should act under these sections roro' 
uith reference to the public com emenee Ordinaniy, the proper distnct for the inquiry and tnal of offences fa ng 
iimler those secnons would be the district in whidi Hie witnesses could with the least inconvenience, attend. 

/ Transfer r/ eases haw la be efeeled.—\l the Magistrate be of opinion that the inquiry or tnal can lie 

' more rouveiiicntly laid in anolher district, lie should atonce address the Magistnteof that district H the 
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Mapstrate of lliat district a>ncttr, Ihe ct'c uill be fniwfiired If he dissent the first Magistrate should eitlier 
proceed with the infpiir) or the question may l>e referred to the Chief Court and the Court, under the provisions 
of s. 185 rMll deade in whidi district the inquiry or tml shall be held 

/^ff’hcUtan h he tnije through Ditlnct Migtstrafe-^\i the transfer is proposed b) a Siilwrdnnic 
Mapstratc the application shou! 1 lie sulmtittid through iImj District Magistrilc who will if he coiiMders 
the transfer dcsiral le forwattl it wiih his own rrcommetidation to the Magistrate of the district in which he 
thinks the case should lie ineil 

Short stotetnenf of rase oeeoM/‘a»y af/^uahoa —An application for tlie transfer or withdrawal of a 
enmmalease should always be accompanied by a short statement of the case ami of the reasons for making 
the applicatioa 

11 Caie ooder ladlan Copyright Act, fftti ^Uhere a pnntingof a book for sate took place at J., only 
the Court at L has Junsdiction under this section to try an offence under s. 7 of Copyaight Act of 1914 38 P. R. 
191S (Cr) 

power to order cases 178 Notwithstanding anything contained in section 177, the Local 

to be tried in different Go\emmcnt may direct that any cases or class of cases committed for trial 
bessior« iMsions. in any distnet may be tried m any Sessions duision 

Provided that such direction ts not repugnant lo any direction previously issued by the 
High Court under s^hon 15 of the Indian High Courlt Act, 1861, or under flits Code, section 526 
Notes.— S 526 deals with power of the High Court to transfer a exse to a Subordinate Court orto iLsclt 
1. Cases and Criminal Casts - Act Xfof 1874 introduced adistinction between ' Coses’ and 
Cases' and this distinction is cominued and extended to this section and ss |ti2, 623 and 556 on the one liand 
where the wording is • Case and ss, 526 and 527 on the other, where the wording is ♦ Cnmtna! Case These 
terms are not used mdiscnminately or interchangeably, 2$ C.709 See, liowever, Notes to s. 526 

i. Local OoTcratneatt (Berina) power to transfer eases— The Local Government has no power 
under s, 178 to transfer for tnal to the Court of a Commissioner a criminal case duly committed for trial to the 
Court of the Recorder of Rangoon but such Govemmem has power to transfer a case from the District of 
Rangoon to die Sessions Division of Pegu fO C. 813 See now the Lower Burma Courts Act VI of IWlO. 

3. High Coon's Act, 1531, la the 24 and2a Fir/ e 104 an Act of the Briiish Parliament for establishing 
High Courts ot Judicature in India See s |S of the Act pnntetl at p f of the Appendix. 

179. When a person is accused of the commission of any offence by reason o/ 
anything which has been done and of any consequence which has ensued 
Accused tnable in gucli offence may be inquired into or tried by a Court within the local 
done"or where ronse^ Imiits of whose jurisdiction any such thing has been done or any sucli 
quence ensues. consequence has ensued 

Illustrations 

(a) Wis wounded wuhm the local limits ot the junsdiction of Court X and dies within the local 
limits of the jurisdiction of Court / The offence of the culpable homicide of W may be inquired into or trietl 
by X or Z. 

(5) A IS wounded within the local limits ofthe junsdiction of Court X and is during ten days 
within the tool limits of the jurisdiction of Court and during ten days more within the local limits of the 
junsdiction of Court Z, unable m the local limits of the jurisdiction of either Court ^ or Court Z to follow his 
ordinary pursuits. The offence of causing griesous hurt to ^ may be inquired into or tried by X, \ or Z. 

(o) A IS put >n fear of injury wtihin ibe local hmitsof the jurisdiction of Court X and is thereby 
induced within the local hmils of the jurisdiction ofCourt \,todeli>er property to tlie person you put him 
in fear The offence of extortion committed on A may be tnquiFed into or ined either by X or \ 

{d) A is wounded tn the Native State of Baroda and dies of his wounds in Poona, The offenee oj 
causing As death may be inquired into and tried in Poona 

Notes.—! When the offence U complete when It h&s been Initiated, this section lias no appllcallon — 
Where the complainant was assaulted and the injury, w*, fraaure of the leg Was complete in the Barodi 
lemtory and subsequently the complainant was iit hospital forever a month in Bniish India i5r/i/ the aaaised 
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could not be tried for the grievous hurt in British India as no ingredient of the offence had occurred m British 
India, 8 Bom, h. R. 313 = 4 Cr. L J. 5 J. An offence under s 477 A is complete where the accounts are falsified 
and tlie offence cannot be tried at any otlier place, 4 U. L. T. 481 9 Cr. Ji J. 92. The offence of cnmioai 

breach of trust is completed by the misappropriation or couvereion of the property dishonestly and must he 
tried at the place where the misappropriation or conversion took place, 33 M. 639, however Note 7 to 
s. 180 and also 1 1. R 1901 « 121 P. L B. 1901 

2 Must the consequence be & part and parcel of tho offence?— reason of any eonseguence 
which has ensued There is a difference of opinion as to the exact scope of these words In 7 P. B 
1910 =7P. W. B. 1910 ^11 Cr L. J 253, 5 &.I. J.333=^7 Cr.L. J. 394, 34 A 487, 3S H.639j 29 M. L i. 178 = 
16 Cr L J. 491 it is laid down that the consequence means a consequence which forms a part and parcel of 
the offence and does not mean a consequence which is not such a direct result of the act of the offender as to 
lorm any part of that offence so that a loss resulting from a criminal breach of trust is no part of the offence 
The consequence referred to must be one ol the facts to be proved to establish the offence It must form an 
integral part of the offence but not be a consequence arising from it, S L B R. 57 = 10 Cr. L. J. 86. In 2P.B. 
1902; 24P.R 1901, 19A 111, 32A 3975 35 A. 29 , 38 M.779,a wider constructionhasbeenadopted,rc'«5?^«<«r# 
being taken to include the direct effect of the offence loss resulting to an employer by criminal breach of trust, 
failure to account for moneys misappropriated at the head office of a firm The section applies not only to cases 
in which the offence is completed by reason of a consequenr^ ensuing witliin the local limits of another junsdic 
tion (as eg the case of a man being wounded in one district and dying in another), but also tocases m which 
the fact of a consequence ensuing in another jurisdiction is the cause of the offender being accused of the 
offence, 18 P. 15. R. 1908=8 Cr. L. J 75 See Note 6 In 29 M.L J.178 = 16Cr. I». J. 491, it was doubted whether 
a 179 applied to offences ol criminal breach oi trust, when there was a special provision, s 181 dealing with them 
See also 19 A. li J. 69 where the duty of servant to acoiunt to his master at a particular place was held to give 
jurisdiction to a Court of that place See 46 Bora. 471. 

а. The act or oniiuJon must form apart of the offeste— reason of anything which has teen 
done This would also include illegal omissions, see s 4 (2). The act must be one constituting the offence 
or part of it and the consequences referred to should be sudi as modify or complete the act, 6 Agra 36 and 46 j 
4 0. C 376. The section does not iheiefore apply to an offence which consists of an illegal act or illegal 
omtssion alone, and to complete which no consequence is necessary, eg , the offence of buying or obtaining 
possession of a minor for the purpose of prostitution is complete where the act of buying or obtaining possess- 
ion takes place Where, therelore a person obtained possession of a minor for such purpose in a Native State 
and merely brought the girl into British India, it was held, that the British Magistrate bad no jurisdiction to 
commit him to the Court of Session, 1 Leg Rem at P. l..Srf also 6 Agra 46 and 136 ; 3 A. 25i, 1 P. B 1901, 

1 B. 50. 

4 Scope of lllastr&tfons — The iHustralio i> Are not exhaustive and to hold that all the consequences 
prescribed by llie Legislature m framing the section as conferring jurisdiction are ejusdem genens with the 
consequences specified m the illustration is not justified by the language of the section, 18 P. W. R. 1908 = 8 Cr. 
L.J 73}7P. R 1900, but 19 A 111 

5. IsB 170 Bubject to section 1887— lu 38 JA 779, it was laid down that s. 179 cannot be read subject 
to s 188 If, therefore, a Native Indian subject commits an offence which falls withm the scope oi s 179 the 
British Court within whose jurisdiction die consequence arises may try the offender and no certificate is neces 
sary as required by the proxiso to s 188 see Note 3 at page 393 and Note 6 to s 188 

б. Cectlon applies to forelgaera and to offences part of the essential elements of whfeh tak^ place 
onUlde British India— This section must now be read with s 188 Illustration {«/)whidi « new, renders no 
longer necessary the assumption that the offence has been committed within the local limits created by the 
Code But It IS tiecessary thit the accused should be iw British India. A foreigner m foreign territory 
who initidtc'. ail offence which is completed wriUiin Rntish territory, is if found witlim British territory 
liable lo lie ined by tlie Bntlsh Court within whose junsdiction the offence w-as completed Where 
tliereiorc, ihc accused who was a subject of the Cambay State conspired with one A and sent A ^ 
prolessional forger Ji residing in British temtoiy, with tnstruaions to instigate B to forge i valuable 
stcuruy, und B commlued the forgery in pursuance of the conspiracy , ami was charged before tlw 
Additional Briu^h Court ol Alimedabati with Uit offence of abetment of forgery, mid an objection was raise 
mat he w as not amenable lo the jurisdiction of that Coun held, that die accused was triable by Ihe ffrUidi 
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Court «h-n fonnJ uiihin it< jiin«liction, the ofTeitcc of abetment was (by conspincy) completed only jn 
British India, where the CDnseqii'*nt act, namely, the forgery of tlie document, m as done, 14 Bom. L. R. 147 — 
IS Cr. L. J. 424. But where the instigation of the rrimc has liccn whollj commuted within th<* foreign territory, 
the instigator, a foreigner, could not h** tncil in British India 10 Bom If. C. R 336 

In A* V (i793} 1 Efp.60, thedefemliDt mIk? was the principai storeJ^eeperaf Anlirpia bought 

certain stores in EngUnd at a nominal price agreed between him and the sellers nnd then charged to 
Goa-emment his full nominal pnee misappropriating the <le<ltictions nlloued to him by collusion with the 
sellers, //eld, he could be tried in England where the false returns were received and where the fraud had 
been complete b) their having been there allowed. In ^ \ Olt/hant (1903) 2 K. B. the accused being 
emploj-ed in Pan<! b) a London firm to manage their Pans branch fraudulent!) misappropriated certain 
sums, havang omitted to enter them in certain slips which it was his duty to tmsmit to London in order 
that the amount might be inooriwrited m the London cash book, hetd, he was triable in London where his 
false slips had fieen received. 7«alsn K \ pe fiUrney (1907) 1 K B. 3S3, where the accused, the editor 
of a newspaper, was convicted m I ondon of the offence of causing and procuring obscene books to be sold by 
advertisements inserted in his paper which related tosale of obscene books by foreigners In A v Sloddjrt 
(1909)23 T. L. R. 613, the Indictment was a ch.ifge of ohtaiinng money by false pretences with reference to a 
coupon eompctitioa Postalmoney orders and letters containing money were m consequence of the advertise- 
ment of the competition, posted in I ondon to the accused in Holland. It u iS contended that the obtaining of 
the money was in Holland and the London Central Criminal Court had no jurisdiction but tlie contention was 
ovemiled on the ground that the offence was complete on the i>osting of the letters in Londoa The trend of 
the decisions in England and the United States is to tlie effect that a person who when abroad, is concerned m 
directing a enme, may be punished for the same if arrested or found where the (Time was committed although 
he w*as atthe time of commission and concoction out of the latter's junsdiciion. See Ruuetl on Cmnes, Vol 
I, pp 52—57, AreMold, p 33 Where a person caused a letter to be posted in Calcutta to his agent at Corakh 
pore, mating him to the commission of an offence at Gorakhpore, it was held he wes guilty of the offence of 
abetment as soon as the letter was received by the agent at Gorakhpore and that he might be tried at Gorakh* 
pore, 16 JL SS9. .SV^NoteStos 180 

7. Offesecs of criminal breach of (rust and criminal mUapproprlatlen —See Note 7 to s. |81 See 
also 44 C 913 

8. Offence of defamation.— In a charge of delamation it appeared that the defamatory matter com 

plained of was contained in a petition signed by the accused »nd addressed to the Lieutenant Governor of the 
Punjab, which the accused stated he placed m the Lieutenant Governor s petition box at Lahore The petition 
asked the Lieutenant-Governor to have an inquiry into the truth of the charge contained in it, made from the 
native gentlemen of Amritsar and also from two persons who earned on business there and m consequence of 
this request the libel was sent to Amritsar and published there Held (Spitta, J, dissenting), that the 
Amritsar Courts had furisdiction to try Iho case, as »-lten llte complaitiant couid shot* that the publication at 
Amntsar took place at the request of the accused he wasat liberty to reply on the publication at that place as 
being that which completed the offence, and if that publication be regarded as a consequence naturally arising 
from the accused s acts, itwa-salso i consequence by the reason of which he was charged with the offence of 
defamation within the meaning of thi^ section 44 P.R 1S3S: 14 P. R.1339, Where a libel is sent from one 
Court to another the venue may be laid in either country, R v BttrdeU, f B. and Aid 93 , A* v EUts, (1899) 1 B. 
230 V li'alson, 1 Camp. 213. See also remarks of West, J , in 5 B. 333 at p 363 as to the effect uf sending a 
hbel by post whidi is published abroad, 17 W. R. IS where it was stated that, it is considered settled law that 
an indictment for sending a threatening letter may be tned either m the county in which the offender sent the 
letter or in the county where the prosecutor received the letter. “When a enme of hbel is committed by 
publication in any paper in the State against 1 person residing iii the State, the junsdiciion is in either the 
county where the paper is published, or in the county where the party libelled resides But the defendant may 
have the place of tnal dianged to the county where the libel is pnnted, on executing a bond to the complainant 
in the penal sum of not more than 250 dollars nor less than 100 dollars, conditioned, in case the defendant 
IS couvicted for the payment of the complainants reasonable and necessary travelling expenses in going to and 
from his place of residence and the place of tnal, and his necessary expenses in attendance thereon, which 
bond must be signed by two sufficient sureties to be approved of by a Judge of a Court of Record exercising 
criminal junsdictioa” N V Cr Pto Ccde,s iss L,J 648 
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9. Offence of Cheating— 85.417— 420, 1. P.C. — (i) May be itied at the place where ihc accused was bound 
to account — Where it is proved that the accu'>ed, the oimplatnant :>'agent at Shalimar (outside the Presidency 
town of Calcutta), received money from tomplainant’s firm at Calcutta and rendered false accounts to them at 
Calcutta, held, that the Presidency Magistrate had jurisdiction to take cognizance of complaint of the offence 
of cheating iindersb 417, 418 and 420, and of using a forged document under s 471,1 P C , 25 C. 746 ; 2 P. R. 
1902. In 1908 A. W. N. 115 = 5 A. L J. 333= 7 Cr. L J. 394, however, It was held, that the words embrace 
only such consequences as modify or complete the act alleged to be an offence, therefore, where G 
at Aligarh purchases certain kundtes at Hedkras and sent them to the accused at Calcutta for realir 
ation and the accused was charged with the offence of cheating tor having realized the hundtes after 
becoming insolvent Held, that the Court at Aligarh had no junsdiction to try the offence which should be 
tried at Calcutta See also 5 L. B. R. 57 •= 10 Cr. L. J. B6 and 13 A. h J. 1067. (ii) May be tried at the place 
where the head office of the firm cheated « and whet e the loss ensued —PA the instance of G, of Lahore, /4 sent 
goods from Karachi under false description A was brought from Karadn to Lahore to stand his trial there 
with G for offenres utlder the Indian Railways Act, 1890, and for cheating anil abetment thereof Held, that 
as regards the offence of cheating this section conferred on the Courts at Lahore jurisdiction by reason of the 
loss in freight being caused to the Railway Administration at Lahore, where its headquarters were, 7 P. R. 
1900 Where D residing at Lahore was charged with an offence under s 420,1 P C , for having recovered 
money from a Bank at Bombay on a forged dratt of the Amritsar Branch of the P N Bank at Lahore and was 
also charged under ss 420 and 109 I P C , for having abetted /, residing at Amritsar, in recovering money on 
a similar draft from the Multan Branch of the P N Bank Held that under this section the Lahore Court Jiad 
jurisdiction inasmuch as the consequence, namely, loss to the Bank, whose drafts were forged contemplated m 
hi3 section, ensued at Lahore where the Head Office of P N Bank was situate The loss occurred at 
the place where the accounts of the Bank are made up and its business as a Company is situate 18 P. W, B. 
1908=flCr. L.J.7a}24P. R 1901 at p. 17 j 26 C. 746. Where the accused at ^/induced certain persons to part 
with money on certain representations which were subsequently discovered at A to be fraudulent, held 
the offence of cheating was complete at M and the discovery of the iraud at A was not a consequence 
13 A. L. J, 1067 « 16 Cr, L J 315. The complainant at ^/ordered and received goods from a firm at Cwhich 
were found to be not in accord nice with the order but the complainant had already sent in advance the money 
by post held the offence of cheating was oimmilted if at all at M, 12 A. L. J. 1022 a 13 Cp. L. J. 719 { 17 Rom. 
L R. 389 a 8 Bom Cr Ca 52 a 16 Cr. L J. 433 See Note 2 and s 18 

10. Criminal conspiraey.^.S'^ s I20-A of the I P C added by the amending Act VIII of 1913 

" Conspiracy may be tried in the place where the conspirators agreed to do the wrongful act which is the object 
of the conspiracy, but as the place of agreement is often unknown conspiracy is generally a matter of inference 
deduced from the criminal acts of the accused persons which are done in pursuance of a common cnminal 
purpose and are often not confined to one place, a charge of conspiracy may consequently be laid m 
any county where one of these criminal acts is committed , although no act may have been done by some of 
the accused in that county, yet if all the accused had a common cnminal purpose and jointly «>operated 

m forwarding m different counties, tlie venu' may be laid in any county tn which overt acts are done by some 

one of them in prosecution of the conspiracy”— Vol tX,p 283 

Conspiracies.— In indictments of conspiracies, the lemte may be laid in any county m whicn it can be 
proved that an act was done by anyone of the offenders m furtherance of their common design, Rex\ Brxsse 
(1803) 4 East 164 = 7 R. R. 557. This was a case of tabneating false vouchers on board a man-of war and 
It w IS held that the offence was triable in hliddlese^ where some of the false vouchers transmitted by one o 
the couspirators had been received, citing R v Bents, 1 Term Rep 698 = 1 R. R. 363, as an authonty for the 
principle that “the conspiracy as against all having been proved from the community of cnnmial purpose, and 
by their joint cooperation m forwarding the objects of it, in different places and counties, the locality required 
tor the purpo'.e of the Inal was holden to be satisfied by an overt act done by some of them m prosecu 
tioii ol the conspiracy m the county where tlie trial was held' In the case of conspiracies, s 34, 1 PC. 
provides not only for liability to punishment but also for the subjection to Cntisli jurisdiction of a conspirator 
who resides in foreign lemiory, 14 Bom. L. R 147s=l3 Cr. L. J. 426. See also R. v Burdett, 4 B. and 
Aid. 95. In the alxive Bombay case it was held citing R v O/r/Ann/, (1903)2 K. B. 67 and R v Rogers, (1677) 

3 Q B. D. 23, lint even where the instigatioii is commuted by a person in n foreign temtorj of an 
ofleiice in British Indii through human agen'^, the instigator may be ined in British India. The above 
rnglnh cases only I ly dow n that there is no difference between sending luformaiilion by post (or telejihone) 
and Riving the simv iiiforniition by direct personal communication Jt is a matter of some doubt SvhefC 
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an intellipcnt acti>-c aRcnl ii mtirptyicd between ihc f<»eigner initiating the crime and Its commission 
in rnglind, whether the Court'* of the place when the offence was committcil line jurisdiction oier the 
foreigner, liadiuhe AntJtn and \ tia$ce O-iminal U’orks, (1898) A. C.900. /t, a mcml^er of a 

conspiracj sent money bv j>ost from Calcutta to other compintors at Patna who aKo did acts at Patns m 
fitrtlierance of tin. conspiracj . hrli A could Iw tried at i'atni, 17 W. F. IS =• 9 B. L. H. 3S. 

But it should tie ohscr\ed tint if a coaspiracy is entered into in district /land acts arc committed in 
pursuance of the conspiracy in district A’, the Magistnn. of district A can try the offence of conspiracy, but cannot 
trj the accused in the same tml for offences commuted outside liis distncL 

S 239 of the CckIc cannot gi\c jurisdiction to a Magistrate who ins no jurisdiction to try the offence 
under the pro\isions of Chapter XV of the Code, 28 C. W. N.fi78. 

11. Falilflcfttioa of aceeanU— 8.477-A, I. P. C.— A person accused of an offence under s 477 A, I PC, 
faiMfication of accounts, made m one place cannot be tried in another place by reason of any consequence 
which has ensued, as the offence is complete under s 477 A, I P C, where the accounts are falsified with 
intent to defraud. Tlie ttnue of an offence under s. 409, I P C,is now governed by 181 (2) 4 M. L.T. 431 » 
9 Cr. L. J. 92. 

12. Bigamy— In FngUnd, the offence of litgatny may be tried m any county or phee where the 
offender is apprehended or is in custodj, 24 and 25 VtcL, c 100, s. 57 The same rule applies to Forgery, 
Post office and Revenue offences. 

160 . Where an act is an offence by reason of its relation to any other 
act which IS also an offence or which would be an offence, if the doer were 
capable of committing an offence a charge of the first mentioned offence may 
be inquired into or tried bj a Court within the local limits of whose juris* 
diaion either act was done 

Itluitratiom 

(n) A charge of al>etnicnt may be inquired into or tried either by the Court within the local limits of 
whose jurisdiction the abetment was committed, or by the Court ivithm the local limits of whose jurisdiction the 
offence abetted was committed. 

(i) A charge of receding or retaining stolen goods may be inquired into or tried either by the Court 
within the local limits of whose junsdialon the goods were stolen, or by any Court within the local limits of 
whose junsdiction any of them were at any time dishonestly recened or retained 

(c) A charge of wrongfully concealing a person known to ha\e been kidnapped may be inquired 
into or tned by the Court within the local limits of whose junsdiction the wrongful concealing, or by the Court 
within the local limits of whose junsdicllon the kidnapping took place 

Notes— 1 8. 180 mast be coDstraed sabject to s. 188.— The general provisions of this section are 

conuolled by s 18<> See 28 M. L 4. Sll=l9t8 M. W. N. 143 = 8 M. L. T. 54 = 11 Cr. L.J.306. This case 
was doubted in 33 M. 779. See Note 6 at p 4fl 

2. Place of trial for abetment by letter sent through post.— Where one person instigates another 
to^the commission of an offence by means of a letter sent through the post, the offence of abetment by insiigH 
tion IS completed so soon as the contents of sudi letter become known to the addressee, and such offence 
IS triable at the place where sudi letter is received 18 A. 389. For the pirrpose of pvmg jurisdiction, a letter 
speaks continuously from the moment of its being posted until its receipt of the addressees ^ \ Regers 
(1677)SQ B.D.2S. .Srr 14 Bom. L R. 147 = 13 Cr. L. J. 426 Note8tos.l79 andalsoSB 3t2 and 18 A. 350. 

3. Where abetment and offence are In different territories.— 

(fi) Abelmenl tn Bnhsh India of an offence committed m foreign territory —1 he accused, a Nativ e 
Indian subject of Her hfajesty abetted the commission of murder, or of noting under ss. 302 and 147,1 PC. 
The alleged abetment consisted of words spoken in Bntish temtory b> the accus^, inciting certain Portuguese 
subjects to kill one Bhama if he attempted to remove the produce of certain lands situate m the Portuguese 
temtory of Damaun. A disturbance aftem ards Occurred at Damaun in connection with this matter, in which 
one man u as killed and another w ounded. Held, that s. 188 nad no application to the present case, the alleged 
offence of abetment not having been coounitted outside Bntish India, 19 B. 105. Se(a\iO 9 B.838 and 7 BoiDi 
B. C. R. Cr. Ca. 89, 
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This difficulty is now remo%ed by the addition of ^ 103 A to fht Indian Penal Code which is 
as follows — 

“S 108-A A person abets, an offence in British India wnthin the meaning of this Code, iiho tn 
Bntish India abets the commission of anj act without and bejond Bntish India, which would constitute an 
offence if committed in British Indn ’ 

JllHsiraitotts 

"A in Bntish India instigates ^,a foreigner in Goa, to commit a murder in Goa /f is gfuilty of 
ibetting murder’ 

[b)Abelment i« foreign temlor^ of ofence cotntntiUd in Bntnh India — A subject of a Native 
Stite who by acts done in that State and not in Bntish territory abets the commission of an offence in BnQsh 
temtory is not liable to be tned in British India, 20 P.R. 1B78, but if he is a Nabvft Indian subject, he may be 
tned in Bntish India if a certificate is obtained Madras C. M P N’ 97 of\9\\, but see Note 6 to s 179. 

Where a foreign subject, resident in foreign temtory, instigated the commission of an offence which 
m consequence was committed m Bntish temtory, that the instigation not having taken place in any 
distnct created by thib Code, the instigator was not amenable to the junsdiction ol a Bntish Court established 
under the Code, 10 B H. C. R. 356 , 20 P. R 1878 ; 35 P. R. ISSC.^Now, see howeter, the new illustration (rf) 
to s. 179 

4. Tenne for the trial of the offence of receiving Btolen property— sa. 411, 412, 1, P. C., if theft m 
one territory and receiving In another.— (i) Theft in British India, possession of stolen property in Foreign 
State by British Indian subject —W'htK a Nan\e Indian Bntish subject was found in a Native State In 
pjossession of property alleged to have been stolen at a dacoily in Bnbsh India, held, he could under a ISO 
be tned m Bntish India for an offence under s -Hi, I P C, but a certificate of the Political Agent under a 1S8 
would be necessary, ai H. L. J. 44ls» 1910 U. W. N. 143 — 8 U. L. T. 54—11 Cr. L. J. 306. 

(li) Theft in BnlishUmtory,possesston of stolen property in Foreign State by non-Bnlish subject.'^ 

Certain Non-Bntish subjects were found in a Native State in possession of stolen property, the subject of a 

dacoity committed in Bntish India. It was not proved that they had takenany pan in thedacoity.orreceived 

stolen property m Bntish India, held, that they could not be convicted of offence under s. 412,1 P C,asno 
offence was commuted within the junsdicuon of a Bntish Court, 9 A. 523. A foreigner residing m foreign 
temtory if arrested therein is not triable by a Bntish Indian Court for the offence of being in possession 
of stolen property in such temtory as the Magistrate has no junsdictioii 23 P. R 1838} 16 P. R. 18S0; 

4 Bora. H. C. R. Cr. Ca, 38 The opemuon of the Code cannot be extended beyond Bnnsh temtory , so as to 
give junsdicuoa to a Bntish Court to try a person residing outside Briush India for the offence of reUinmg 
stolen property outside British India, though the properties may have been stolen m Bntish India lUustra- 
uon (5) of this section has no application to such a case, 18 C. W. H. 1178 = 15 Cr. B. J. 537. 

fin) Theft in Foreign Stale, retention of stolen property in British India — Where the offence of 
tlieft or dacoity takes place in a Foreign State, a conviction under s 4U, I P G, may be sustained if the 
stolen property is brought or retained in Bntish India. See s. 4J0, I P C, as amended by Act VIII of 1832. 

1 B. 50 and 6 C. 307 = 7 C L. R. 411. The opinion of the majonty in 5 B. 333 is no longer law If the person 
who commits theft or dacoity outside Bntish Inclia brings the proceeds of the offence into Bntish India, he 
may be conv icted of the offence of retaining stolen property unders.411,1 P C., though he cannot be tned in 
British India for the offence of theft or dacoity which was completed outside Bnbsh temtory, 10 ’ 

23A.372. also 1 M. 171 , 4 Bom H C.R Cr. Ca. 33 and Weir II, H3, where conviction of the offence 
of mischief in respect ol an animal stolen in foreign temtory was upheld. 

5. Teane la English law for the offence of vecelTing goods stolen abroad —The Larceny Act 1896 
(59 and 60 c 52), s. 1, sub-sec (1) enacts that “if any person without lawful excii-.e. receives or has in 

possession 'any property stolen outside the United Kingdom knowing sudi property to hav e been stolen e 
may be indicted in any county or place in which he bas, or has had, the property’ 

181, (1) The offence of being a thug, of being a thug and comnuttmg murder, of dacoity , 
Being a thug or be- of dacoity with murder, of having belonged to a gang of tlacoits ofofhavmg 
daroit^ escaped from custody, may be inquired into or tried by a Court witliin 

custody, etc the local limits of whose jurisdiction idie person charged is 
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(2) TIic ofTcm'c of cnminil misappropnalion or of criminal brcnrh of trust ma> be 
in<niirc“<l into or tru'rl I>> t Court within the local limits of whose jurisiliction 
m) p.irl of the propert) which is the subject of the offcnci w is rtccneH 
cr trtJinrJh) tin acaiseil person or the olTcncc was committed 
♦ ‘(3) The olTcncc of theft or in) oficnee which includes theft or the possession of 
stolen propert), m»\ be inquired into or tried by i Court within the lo^ai 
limitN of whose pinsdiction sueh offence was coiiimiltid e>r the property 
stolen was po«‘^csscd 1 ) the thief or In in) pers n who reccieed or retained the sime knowing or 
haeanp reason to bel c% e it to Ik stol n 

(4) The offence of kidnapping or abduction may lie inquired into or tried by a Court 
within the local limits of wlioso jurisdiction the person kidnapped or 
abductio^*"^ 5* n d -^bductctl wis kidnapjKsl or afidticled or wa*. conveyed or concealed or 
detained 

Note.— \\ Uh regard to this section the Select Commillee saj we accept the clauses but would enlarge 
the enumerauon o! offences to include the po:,session of stolen property This will also co%er the case of 
extortioa .See the definition in s. 410 I P C 

The ont) important change in this sulvsection is the addition of or any offence which includes theft 
or possession of stolen property 3Vr24A L.J 149 

Notes.->l No JarUdictloa over foreigners for offences committed in foreign State —There is nothing 
in this section which contravenes the general rule of international law that no Court has junsdiction over 
foreigners in respect of an offence^ comnutted in foreign bute 1 P R 1901 , 20 P R 1878 , 2 Bom L R 83? 
5^ealso33 A 372 , 7 P R 1894, IP R 1901 , 20 P. R 1878 3^^ Notes 2 and 3 at p 3^2 

2 Section applies only to British Cearts of different local areas Hie section only applies as 
between Courts of different local areas who e jurisdiction has been limited under s 12 and to which th|>, 
section applies. It has no application to an offence committed in a Native State and of such offence the 
Magistrate cannot take cognizance except on the certificate of the Political Agent given under s 188 A 
Bnush Indian Magistrate cannot take cognizance of a criminal breach of trust con mitted in a Native State 
merely because part of the property was retained by the accused wuhin his jursdioion 9 8. L R 268:^ 
18 Cr L J 930 So also where the offence of kidnapping was completed in a Native State and the minor w-is 
brought subsequently to British India MJ the British Court had no jurisd ction II Cr L J 439 (Sindh) 
IP R 1901 

3. Escape from lawful custody In a foreign State— British Courts have no Jurisdiction —The 
accused was arrested m the Mysore State by the Slate Police on suspicion of having coiiniitted theft in 

lades iihfle ea {, he Stale ijckapfse aVededltff esarpe Asr afitcira J/jgrsVraftj la Bnlcsh lades eered 
and convicted him under s 224 1 P C Neld that as the offence of escape from lawful custody was corn 
mitted out of British India the Magistrate had no junsdiction to try the accused for it Ratanlal, 870 Eveh 
if the person in custody be afterwards declared lo be innocent die offence of escape from custody will 
complete provided only the custody be lawful 24 W R.49 however 12C.190andSH 22 

4. No jurisdiction to try offcnca of theft or dacoHy committed In foreign territory by foreigi) 
dacoUs even if property retained by them In Brltbh territory —Where a dacoity was committed at Velanpuf 
m an allied temiory and a part of the stolen property found where it had been concealed by the accused ir, 
Bntish territory it was held tliat a conviction of dacoity could not be sustained that being a substantive 
offence completed as soon as perpetrated at Velanpur although, had Velanpur been in British temtory, tlii* 
subsequent acts m the process oi taking away the property might in legal sense have coalesced with the first 
and pnncipal one so as to give jurisdiction under this sertion m each district into which the propierty wa.v 
conveyed. But on a conviction of retaining stolen propert), the sentence awarded could it was held btj 
sustained the retaining having taken place in Bntish territory, IB 50, 6 C. 307 =s 7 C. ImR. 411, 10 B 18S> 

28 A. 372 
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This decision lb now superseded by Act VIII ol 1882, which amends s -ilOofthel PC byaddiiigthe 
words “ whether the transfer h is been nnde, or tlie misappropriation or breach of trust Ins been committed 
within or without British India ’ ^cralsoSB 338 , iO B. H. G. R. 356 ; 4B.H,C.R.33, 

In the ca--e reported m 1 M. 171, the accused stole property in foreign territory, and wa^ apprehended 
with It in Ins possession m adistrictin British territory livizsheld, that s 67, ActX of 1872, did not j*iie 
the Courts of such district jurisdiction to try him for the theit lUiistration (/) to th u section apparently treated 
a theft completed in one district as continuing in three others to which the stolen property is earned If this 
IS the meaning, the Magistrate would have had jurisdiction if the theft had been committed in a district within 
British India and consequently subject to this legislatiie provision, in such a case one of the Municipal 
Courts would have had jurisdiction and the effect of this rule of procedure would be to give it also to another 
The rule, however, is applicable only to the scope of the relative jurisdictions of Courts m British India, and 
cannot be applied to an offence not committed wiihm (he junsdiction of either of them. Then the general rule 
applies that a Court trying an offender must have juiisdiclton over the place of the dchcl. 

S. Venue for the offence of belonging to n gang of dacoits —A resident of a Native Indian State was 
arrested in that State and brought before a Magistrate of the 6 Utstnet iii Bntish India and charged with the 
offence of belonging to a gang of dacoiis along with others who had committed certain dacoities within his 
juiisdirtion and it was not alleged that the prisoner had participated in any dacoity or associated with dacoits 
in the G District and the Magistrate committed the accused to the Sessions. On its being argued that the 
ximmitmeiu should be quashed it was held, that the Magistrate had jurisdiction over the accused as he was, m 
G District at the time of the charge, 1 P. R. 1911 = 4 P. W. R. 1011 <= 12 Cr. L. J. 113. 

4. Ueanlng nt “ nay be Inquired Into or tried by a Conrt within the local hniHs of whose jnrUdic* 
lion the person charged Is.”— The word • is does not mean ‘ is of his own accord ’ The word ‘ i& ‘ alter 
the word ‘charged gives the Magistrate jurisdiction equally whether the accused has come within the local 
limits of his jurisdiction of his own accord or has been brought there by force, 6 B. 622 and Punjab Cr A 
No 2089 of 1907 referred to, 1 P. R 1911 « 4 F. W. R. 1911 » 12 Cr. L, J. 113. 

?• Criminal Breach of Trust and Criminal Misappropriation— ss 403—409, 1. P, C.— 

(i) Is s l79 appiteable^—\t\ accordance with the ordinary rules of constructioiT the special provision 
ins 181 (2) should ordiiiatiiy receive effect unqualified by the general provisions of s I79 Unless, therefore 
clear reason is shown m the particular facts of the case, s 179 does not seem to be applicable See 29 H. U, J. 
178 — 16 Cr. li J.491. 

(Ji) Is loss a necessary consequence *— to whether loss resulting horn a criminal breach of trust is a 
necessary consequence as to attract the provisions of s 179 there is a difference of opinion. The trend of the 
decisions seems to be that the Courts m which the wrongful conversion takes place and the primary loss 
occurs must be usually resorted to and that whenever ihere is uncertainly as to where the property was 
received or the offence was committed, recourse may be had to the place where the complainant, who is entitled 
to the property misappropriated and where it is to be accounted for resides See Notes 2 , 3 and 9 to s 179 

i**0 Have the icurts where the complainant who suffers toss occasioned by the offence resides 
jitrtsdichon by reason o/ihe consequence Joss* SeeHoU \ to s 179 

Hadrat.—Tbe offence of cm/iiRa/dr'facA q/'/r'Kj/ is completed (assuming a preliminary trust) by the 
misappropriation or conversion of iheproperty dishonestly, rf, with the intention of causing wrongful g«nn or 
wrongful loss It is only the iiitention which is essential Whether wrongful gain or loss actually resulted is 
immatenal , it is a consequence, but no essential pan of the offence, and a person is not accused by reason of it 

Ihiofltsn'xoi criminal breach o/irust by reason of dishonest use or disposal of property in violation of a coii 

tract IS committed where the dishonest use or disposal takes place— not where the contract w-as made or should 
have been performed, 34 A. 437 followed 38 M,639. In this case, a merchant at D in the Madras Presidency sent 
bundles to the accused at Bombay for encashment the accused was charged under sl 40o I P C.wilh «ng 
cashed the bundles and misappropnated the proceeds that the Magistrate at had no jurisdiction. he 

toiirt in29M. L, J ITS == 16 Cr. L J.491, from 38 M. 639 in so far as it laid down that the existence of 

dishonest intention not the ensuing of loss, was the essential element In the offence of criminal breach 
thor we are unable to conceive any case In which more than mere preparation or attempt could e! 
establlslied but wo toss whatever, u w\ay be only a temporary or highly jnslgwihcant owe could be foun to 
have been caused Our conclusion is in fact that the loss ensues immediately on the conversion because 
hy It the property of the pnncip.il entrusted to (bc agent, is diminished iii the latter’s hands’ A 
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^Ia<1ras emploj-rO the accused at jV to sell the oil sent to him and remit the sile proceeds to Madras 
The accused was charj^ed under ss. <0b and lO**, I P C, ttith liuinR misappropriatcil the cash reahred 
hf!d that the Magistrate at Madras hid no JiiriMliction The origin of the oil was mimatcrial as the offence 
charged was the niisa|>|irDprnlion of the m >ne> and not «f the oil The prinnry los-, occurred at A’lmnieili 
atelr the procectl> were cons-erteil It w as (urtlier cimicndeil m the last case tint although II e firm s loss at N 
may ha\e been a prim.sr) c«nsssiin.nce, the loss at Midni$> the firms headquarters where its funds were kept 
and where tlic firm ordinanlj receuetl the acenseds accounts and remittances was a second ir> loss ind the 
Court at Madras had junsdictioii . htld howeaer, that such a secondary loss was not contemphted hys. 179, 
and could not gta-e the Madras Court jurisdiction SI A. 437 |SS A. Zd and 8 Goin. L. R 913 were referred to, 29 
K.L.J. 178 » 16 Cr.L.J.491. 

noth these cases rfirjciT/<'rf from 33 M. 779, where it was held that failur* to account for the property 
misappropnaied was a part of the offence, acts including illegal omissions The lacts of ihe cise were that 
complainant at I'm Rntish India entrusiesl the accused with certain jewels (or sale on commission, and 
he was alleged to haa e dishonestly eoi.\erted twojeweK to his own use by pledging them at i? in a Natue State 
ar d misappropriated a third jew el at ,1/ in nritish India and that it w as part uf the arrangement that the accused 
should account for the jew els or their price at V .held, that as the loss which ensued, occurred, at I'thisavas 
siilhacnt under s. 179 for the Magistrate at k'to ha\e junsdiction 19 A.lll and 35 A 29 were followed See 
also 4 U. L. T. 431 » 9 Cr. L. J, 9X 

Allahahad.— (a) tl’hen ti u diJituU to sqy where the actual offence of breach of trust was eommtlied 
s 179 tnay be resorted to and the offence way be tried at the place where the loss, the consequence of the breach of 
trust oeeurred.—^ company at Cawnpore complained that its seraant £ being in charge on behalf of the 
Company at a pbee m Bengal of certain goods belonging to the Company, failed to account for them or return 
them to Cawnpore or pay their price He was chaiged with aiminal breach of trust under s. 408, 1. P C 
that the Courts at Cawnjjore had junsdiction to inquire into the charge, inasmuch as the consequence 
. of B's acts, namely, loss to the Company, occurred in Cawnpore, 19 A, 111, Accused was an agent of a firm 
at Pf Goods were entrusted to him for sale m sanous places in Bengal and from time to time he sold some of 
the goods and remitted money, but finally failed to account for some of the goods or money he had received 
for them , he was tned and convicted at M The conviction was upheld following 19 A. Ill, as it was impos* 
sible to state exactly where the actor acts of embeulement took place, 32 A. 397. In 35 A. 29 the cases in 19 
A. Ill and 32 A. 397 were followed and it was held that the loss resulting from criminal breach of trust 
ts a consequence which completes the offence and the Court within whose jurisdiction such loss occurs may 
try the offence In this case also it was difficult to stale where actually the offence was committed The 
complainant alleged that the accused was an agent in charge of the machine in question {Permitted to exhibit 
It at various places in India for her and her husbands benefit and was bound to return il and account for 
Its profits to her at Cawnpore. The entrustmenl and criminal breach of trust were both outside Cawnpore 
Held, the Cawnpore Court where the accused had to account had jurisdiction In this case 4 0. C.376 was 
dissented from 

{b) When, however, the place where the offence IS committed ts known, the Courts of that place ought 
to be resorted to, as that is the place where ihe prtmart toss occurs —In 34 A. 437, Karasivt Hussvn, J , was 
of opinion that ' consequence ’ means a consequence which forms a part and parcel of the offence and does 
not mean a consequence which is not such a direct result of the act of the offender as to form no part of that 
offence and held distinguishing 26 C 746 and 19 A. Ill and following S A I, J. 333 s 7 Cr L. J. 394, held that 
where theoffence of misappropnationis completely commuted in a branch of a hrm by an agent the Courts 
at the head office of the firm have no junsdiction. Accused A was employed at G as the gumasta 
of 1 branch firm whose head office was at C, the accused was diarged with having misappropriated the money 
of the firm at C7whichhehad to send to C A/W that the Couftat Chad no jurisdiction since the loss to the pnnci 
pal firm at C, is not a consequence of the act of the accused committed at the branch of the firm within 
the meaning or s. 179 See also 5 A.L. J,333 = 1908 A. W. H 118, when the chuge was one of cheating 

Calentta— 5^^ the cases of 26 C.748 and 41 C.S09 and 41 C 912 and 26 C W. N. 175, 

\\ here the accused is under a liability to render accounts at a particular place and fails to do so by 
reason of having committed an offence of cnminal breach of trust, the Court within the local limits of whose juris- 
diction that place is situate, may inquire into and try theoffence under s. 181, sub-sec (2) 29 C. W. N. 432. 

Ponjab— A firm having its head office at Karachi had a branch office in the district of .Tin the 
Punjab The branch office ajijiointed the accused as theirpurdwsmg agents in the district of /and they were 
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accounteble to the branch office and had no dealings direct witli the head office A general defiaency on 
settlement of accounts being found, tlie accused were tried and convicted at the offence of criminal breach 
of trust It was argued that the loss w as to the Karachi head office and the offence was committed in J Hdd, 
that the accused were rightly tried at F^s, the general balance w ns payable at F where the accounts had to be 
rendered and it might be said to ha\e been retained at /^within the meaning of sub-sec ( 2 ), 2 P. R. 1902. 
Where, however, certain sp'-afic items have been misappropriated and the accused is not tried for n deficient 
balance, the Court at Fmay have no jurisdiction, Cr. Ml# 58 of 1900 (Pnnjab) , 22 P. R. 1915. In 7 P. R. 1910 = 
7 P. W. R. 1910 s«ll Cr. L. J. 233 also it was Ae/rf that where the complainant despatched goods from Delhi to 
the accused at Calcutta for sale on commission, and the accused mortgaged the goods and misappropriated the 
money to their own use, the offence of misapiaopnation was complete as soon as the money had been mis 
appropriated and that the Calcutta Court alone had junsdictioa The words “ any consequence that has ensued ” 
mean some consequence modifying or completing the acts constituting the offence and do not include the loss 
resulting to an employer from criminal breach of trust by his ser%ant,ybtoa/j«^ 5 A. L. J. 333 t= 7 Cr. L. J. 394 5 67 
P. L. R. 1901 and dtssenhng from 19 A. 111. In 223 P. L.R. 1913 a servant was employed by a master in a district 
different from the one in which he h\ed The servant then committed a criminal breach of trust whereby 
the master suffeied a pecuniary loss, held the servant cannot be tried under s 179 where the master lived 
In 22 P. R. 1915 = 16 Cr, L. J. 775, the complainant at F, filed a complaint wherein he stated that the accused 
who was engaged at R lo manage a branch business at P had made false entries in respect of various items 
and had committed the offence of aiminal breach of trust, held the case was triable at P, and not at R 

Oadh — The complainant in his complaint under s 409 alleged that he consigned goods from F, where 
he lived, to the address of the accused in the Central Provinces who misappropriated the goods there, held 
that the accused could not be tried at F by virtue of s 179 S 179 was inapplicable as the accused was not 

charged with the commission of an offence by reasonof any consequence which ensued at /"or elsewhere, but 

solely by reason of what they were alleged to have done in the Central Provinces, 4 0. C. 876. 

Rangoon.— Where the accused, an agent at Kobe (in Japan) of the complainant at Rangoon misappro- 
pnated certain moneys entrusted by the complainant, held that the accused committed cnminal breach of t^t 
in Kobe and that s 179 of the Code has no application J R. 56 (35 A. 29 dissented from 54 A. 437 and 44 C. 913 
followed^ 

8 Entrastment in British India and breach In foreign territory. — Where ^ who was entrusted with 
rice at Mangalore for conveyance to Calicut took the cargo to Goa, in foreign territory, and there sold it 
Held, that the Sessions Court at Mangalore had no jurisdiction to tiy the offence and that no offence was 
committed on the High Seas so as to give the Court jurisdiction under l2 and 13 Vtct , c 96, extended by 23 
and 24 VscL, c 88 , 5 U. 23 But now see s 188 , 7 M. 35* and 38 M. 779. 

9. Venue for trial of embezzlement under English Jaw.— 1 he locality of a crime varies with the nature 
of the crime. If the crime is an act of omission, the place where the crime is committed is ihe place where 
the act which is omitted ought to have been done, R v Milner, (1846) 2 Car. and Kir. 310. So in the case of 
an act of commission such as embezzlement, when there IS no evidence of embezzlement except non-account 
ing, the lenue may be laid in the place where ihe non accounting occurred, but this does not apply where 
there IS distinct evidence of misappropriation elsewhere, for then the offence is triable in either place, v 
Davtson and Gordon, (1855) 7 Cox. C. C. 185. Halsbury's Laws of httgland, Vol IX, p 280 


10. Kidnapping or abduction In foreign territory and conveying through Brltiih India.— 
(a) Foreigner Thissection has no application loaybrz»^«rrcommilting an offence out of British India, t e 
intention of the section being cMdently to provide for the caseol an offender proceeding from one loc 
diction in Bntish India to another Where, therefore, a foragner kidnapped a girl in a foreign State an w 1 e 
conveying the girl by rail from that State through IkiUsh India, he was arrested tried and convicted o the 
offence of kidnapping, u was held, that the British Court had no jurisdiction, as the offence was «»mpete 
out of Bmish India and no consequence ensued in Bntish India so as to bring the case within s 179 or was 
the offence a coiumnous one to bring it under s. 182 The words 'was conveyed do not import a^ 
“ “ * ~ kidnapping was complete previous to such conveying, I P. K 

■ » . IL18S3; 2C. W. M. 8 I 5 19 A. 109, 4 C. Vf. N.643j8 P. R. i894 

■ J.931, 1 8 Zi. R. 104 = 8 Cr. L. J.36Ij 1 M. 173 5 18 

as to when kidmpplng from lawful guvrdiansbip is complete also 20 C. W. N. 62 == 17 Cr. L. J. 128 — 33 

lo. Ca.804,B C. 989 and 18 C W. N 1177^18 Cr. L.J. 837. 
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(A) Niittve Indian iubject of Iht Majesfy—A MflKistrate would Inve Junsdiction to try Ntttve 
Indian subjects of His Majestj accust^l of the offences of lidmpplng, ilxluction, etc, committed outside 
Ilntish India if the conditions required b) s. 188 ire obsersed, 7 S. L. R. 17 » 14 Cr. L. J. 439, A subject of a 
Katu’c State cannot be tried in Hrltish India for die offence of the abduction of a wonnn (ss. 362, 366, 1 P. C) 
committed in a Native State, but if the woman brought lo Ilnlish India is removed from there by the same 
deceitful means cmplojod to induce her to Itave her native place, an Independent offence of abduaion is com 
muted in Bntish India over whidi the British Courts have junsdiction 7 S L. R. 128c= 15 Cr. L. J. Sll. 

11. Detention.— Offence of detaining a mamed woman enticed away for purpose of illiat intercourse 
is to be enquired into in die district where detintion occurs, 81 P. L. R. 1918. 

182. When It IS unctft un in which of several local areas an offence 
was committed or 

where an offence is cominitted partly in one local area and partly m 
anotlur, or 

where an offence is a continumff one, and continues to lie committed m 
more local areas than one, or 

where it consists of several acts done in different local areas, 

It maj be inquired intt> or tried b> a Court liaving jurisdiction over any of 
such local areas 

Rotes —1. S 13S of N Y Cr P C provides that when a crime Jias been committed on the boundanes 
of two or more counties, or within SOO >ard» thereof the jurisdiction is in either county See also 7 Geo 4, e 54, 
s. 12, where if felony or misdemeanour is committed on ihe boundary of two or more counties or within 500 
yards of the boundary or is begun in one county and completed in another, the venue may be laid in either 
count) 

2. Seetion applies eel/ to offences —This section only relates to cases of offences, ir , acts which are 
punishable by law, and a case under s MS is not a case relating to an offence, 3 C. W, N. 148. 

3 Local area” dees not (nelode foreign territory.— The words, "local area used in this section 
only apply to a ” local area ’ over which the Criminal Procedure Code applies, ind not to a ” local area ” in a 
foreign country or in other portions of the Bntisli Empire to which the Code has no apjilication, 16 B. 657. 
They include and were intended to include * District, Province Subdivision and Sessions Division,’ 23 C. 8S8 

4 Scope of BectloQ— Contllet of areas -.This section in reality intends to provide for the difficulty 
which would anse where there is a conflict between different areas in order to prevent an accused person 
getting off entirely because there may be some doubt as to what particular Magistrate has jurisdiction to try 
the case Each portion of the section reiers to this conflict, 16 C. 667 at p 676. In 23 C. 858, this section was 
applied to a case where it was known where the offence took place but it was uncertain to which sessions 
division the place belonged. Where the accused who was employed b> a firm at as a traveIJing agent to 
sell goods, sold the goods, remitted some money and misappropnated the balance and failed to account to his 
pnncipals, and it was impossible to state exactly where the act of embezzlement or the various acts of 
embezzlement took place , but they must have taken place either at M or at one of the various districts where 
the accused travelled, held, applying s 179 indlhis section the Court at // liad jurisdiction, S3 A. 397, See 
also 23 C. 53 and 2 C W. N 4S0 The Director of a Company is liable under s 32 cL 4 of the Indian 
Companies' Act VII of 1913, lor default lu filnga copy of the annual list of members and the summary 
prescribed therein in the Office of the Registrar of Joint Stock Companies, Calcutta. A Presidency Magis- 
uate has jurisdiction to try Midi offence under s 182 of the Cnmmal Procedure Code, and if not s. 531 
cures the defect 

183. An offence committed whilst the offender is in the course of performing’ a journey 
or voyage may be inquired into or tned by a Court through or into the local 
Offence cominitted limits of whose jurisdicUon the offender, or the person against whom, or the 
on a journey. thing in respect of which, the offence was committed parsed in the course 

of that journey or voyage 


Place of inquiO O'" 
trial where scene of 
offence is uncertain, 

or not in one district 
onlj, 

or where offence is 
continuing, 


or consists of several 
acts 
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Hotca.— 1. Compare s 136 of the N Y Cr P C Under it when crime is committed on board a 
^essel navigatinga nver, lake, canal, etc, or lying there in the course of a voyage the jurisdiction is in any 
county where such voyage terminates, or would terminate if ompleted. See also (he Cntmnal Law Act 1836 
(7 Geo 4 C 64) s 13, and the Fugitive Offenders Aet, 1881 (44 and 45 Vtci, c 69) 

2, The journey mast be a contlnaoas journey from one termmas to another.— The section gives 
jurisdiction to the local tribunal at the place where the offender, etc, first stops or breaks his journey or voyage 
Where an offence was alleged to have been committed during a journey from Bombay to Calcutta, and was in 
fact committed between Bombay and Allahabad, at which latter place the complainant and the accused halted 
andseparated, and proceeded to Calcutta by different trams Held that the Magistrate at Howrah had no 
jurisdiction to try the case in order to give jurisdiction to the Magistrate, the journey must be a continuous 
journey from one terminus to another terminus, regard being had, for the purpose of estimating the cxintiuuily 
to all the ordinary incidents affecting journeys of the particular kind whidi may be under consideration 
21 Vi. R 66 = 13 B. L. R. App* 4. In 1 M. H. C. R 193 the Madras High Court construing s 35 of Act XVIII of 
1862 held, that if a person be accused of an offenc* committed whilst a journey or voyage is going on he may 
be tried if any part of that journey or voyage during which the offence is alleged to have been committed lies 
within the local limits of the Court s jurisdiction In that case a Railway guard was charged under s 27 of the 
Railway Act with drunkenness whilst in charge of a train and he was removed from that tram and detained at 
Arkonam a place beyond the local limits of the High Court, but he broke away and continued the journey to 
Madras It was AeW that the High Court had no jurisdiction as the journey on which the offence was alleged 
to have been committed ended so far as regarded the person accused of the offence, at a place bejond ilie 
local limits of the High Court s jurisdiction See also 1 C. L J 334 *= 2 Cr. L. J. 411. 


3. Journey not broken by halt.— A box containing money having been missed during a halt at 5" m 
the district T, from a boat, winch was on the way to C Held, that the journey was not broken by the halt at ii* 
and the case could be tried at C 2S W. R. 45. The stoppage was due to Oie nature of the journey itself 

4 Coreraltted in the course of journey or voynfte —The journey referred to m the first part ot this 
section IS the journey which the offender is lo the course of performing, and the words that journey at the end 
of the section refer to the same journey Where, therefore, a Sarang was charged under s 280 I P C., with 
nshly navigating a vessel so is to endanger human life held that the only Couris which have jurisdiction lo 
Uy the offender are the Courts through or mto the local limits of whose jurisdiction, the offender in the course 
of that journey passed 1 C. L. J. 334 * 2 Cr. L J. 4(1 

5. Section not applicable to Journey or voyage beyond British India— This section is part of the 
Cotie of procedure for the trial of offences committed m British India The words ‘ journey or voyage spoken 
of in It do not include a voyage on the High Seas or in foreign territory, but are confined in their meaning to 
a journey or voyage within the territories m British India The section has relation only lo a trial of an 
offence committed in British India in whicli the only delect is that some Court m British India, other thm 
the Court which actually tried the charge, had local jiinsdtcUon over the offence, 5 M. 23, Jr#, hovveyer, next 
Note 

6. Offence committed daHng a voyage on the High Bea»— The complainant and the accused left 
in a vessel from Bombay to Honawar Dunng tlie voyage, within nine, miles off the Janjira State the accii'ctl 
threw overboard 1 box belonging to the complainant, for which on arnval at Hotnwar, he was charged witl' 
mischief Held that the MngisUate at Honawar, through whose jurisdiction the accused passed on the 
voyage had jurisdiction to try the accused Ratanlat 181 

7. What particulars should be given in (he charge— In order to confer junsdiciion ovenn offence 
committed on lioird a boat upon a canal in respect to the cargo thereof, it must be averred m the mdiclmcin 

and jiroved tint the crime was committed on board the boat or vessel, and on that trip or voyageshe Im 

passed through some part of the country where the indictment was iownd.—LarMin \ People 61 Barb 226 


Ofleuces against 
Railway T tlegr ijh, 
I'oat Ollicc »n<l Amis 
ArK 


184. All offenres against the provisions of any hw for the tune 
Ixing m force relating to Railways Telegraphs, the Post Office or Arms iiid 
Amnuiniiinn inay be inquired mto or inetl in a Presidency tow n, whether the 
offence IS staled to have been committed within such town or not 
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Pro\idcd lint ihc offender an«l all llie witnesses ncccssnrj for his prosecution are to be 
found within sucli town 

Note*.— 1. Pailt Act IX of IP90 ; T<leerofih-~t\n XIII of J8SS, amended by Act XI of 18S8 , Posl 
OJice—Ac\. VI of 189S, Repealing Act IV of lft66, Armx and Mmmuntlton~-Ac\ XI of 1878 

2 Tills section correspomL wllli the dfa£ntfnr/t'’s Ar/lV o{ 1877,‘^ 238and23<t 

d eo^d e^in'*case of *185. (1) Whenever a question arises as to which of two or more 
doubt, district where Courts subordinate to the same High Court ought to inquire into or try any 
taSe'pla^ offence, it shall be decided by that High Court 

(2) Where two or more Courts not subordinate to the same High Court hate taken 
cognizance oi the same offence, the High Court within the local limits of whose appellate criminal 
jurisdiction the proceedings were first commenced ma> direct the trial of such offender to be held 
in an) Court subordinate to it and if it so decides all other proceedings against such person in 
respect of such offence shall be discontinued If such High Court, upon the matter having been 
brought to Its notice, does not so decide, any other High Court within the local limits of whose 
appellate criminal jurisdiction such proceedings are pending maj give a like direction, and upon its 
so doing all other such proceedings shall be discontinued 

Note.— “ In % lew of the conflicting decisions in the liidi-in Law Reports. <4 C. S95 and I. L. R. 40 U. 833, 
It IS proposed to make it clear that one High Court has no power wlietlier bj implication or otherwise to 
transfer a case to itself from mother High Court or wre vfrsa‘ or to decide w huh of two oilier High Courts 
should try a particular case. StaUments o/ Objetlt and Keatons, 1921 

The procedure laid down in this subsection wtllrehete the High Court of following the round about 
wa> of reference to the Governor General under s. 527 

Notes— 1. Place of trial where ofTesee Ic alleged (o have taken place In another distilcL—On a 
reference b) a District Magistrate for the transfer of a case pending before a Cantonment Magistrate within 
whose jurisdiction the accused were alleged to have committed an offence under s 495, I P C, to another 
distnct in which the offence was alleged to have occurred, die High Court declined to pass any order holding 
that if the fact relevant to s 498 occurred in the other districts, and if the Cantonment Magistrate is 
empowered under s 186 of the Code, he can deal with tlie matter under ihti section, Ratasa)8<9 

2. Coarts sohordtaate to two High Coorts— Where Court of two Magistrates subordinate to two 
different High Courts have jurisdiction to try an offence the High Court within the local limits of whose 
]unsdiction the offender actually is, may decide by which Court the offence shall be tried, S L, R. R. 17 = 9 Cr, 
L. J. 581. In 17 C. V. H 761 ^ 14 Cr. X., J. 393, two charges were laid one at Gujranwalla in Punjab and another 
at Chittagong in respect of the same matter, the accused In one case being the complainant inanother, the 
Calcutta High Court held that it could pass an order under this section that the case should be inquired into at 
Chittagong and transfer the case from the Court of the Distnct Magistrate at Gujranwalla to the Court of the 
Distnct Magistrate at Chittagong Proceedings in the case were, however, st-iyed for two months to enable 
the accused to take civil proceedings 

3. Natore of the doabt— Scope of ■eetlon. — The doubt contemplated by this section is only as to the 
Court by which the offence is to be inquired into or tned— not, eg, a doubt as to the competency of a 
committing Magistrate to commit an accused for tnal, IS P. R. 1887 ; 3 A. 251. In 5 L. B. R. 17 = 9 Cr. L. J.881, 
it was Ae/dthat s J85 is not restnaed to cases in which there is doubt as to whether one Court or another has 
Junsdiction, but is applicable also to a case in which the doubt is on the point whether the choice between 
IwoCouits both of which have jurisdiction, should be decided on iheground of public convenience Butin 
41 C. SOS It was held that s. 185 does not warrant interference by the High Court merely on the ground of 
convenience. The deasion of the High Court within the local limits of whose appellate junsdiaion the 
offender actually is, can only be sought where a doubt anses as to the Court by which an offence should 
l>e inquired into or tried. In this case a prosecution was instituted at Lahore by a Company against piersons 

* Thia M«tion wu ■ub.lUat.d for lb« oriciB*! (Mtion br aiS XV III of I*tl • ^3 
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residing at Chittagong for offences under ss 409, 420, 467, 477, 1 P C The High Court held that there was no 
doubt that on the allegation of the prosecution that the Courts at Chittagong and Lahore were equally 
competent to exercise jurisdiction. See also 44 C, S95 (F.B) See also 40 M 835, which has been adopted 
by the amending {Act XVllI of 1923 31 A, L. J. 621 following 44 C. 593 

4 When place of offence uncertain.— resident of Almora, in the A'«wau« was travelling 
m the plains, accompanied by H, who had charge of his money and other personal property On arriving at 
Shahabad, in the Bidandshar Distnci, B demanded an account from H and found a considerable sum 
unaccounted for and certain movable property missing After B s return to Almora, Ji was arrested in the 
Kumaon District and his house searched, but none of the property was found there The property was given 
at different places, and it was not very clear where it was given, while the discovery of the breach of trust was 
made at Shahabad Held, that the Magistrate of Butandshar had junsdiction to try the case, 1883 A. W. N. 
88;1908A.W.N li9;5 A.Ii.J. 333=7 Gr.L.J.394 

5 Section not applicable to proceedlogs nadera 145 —This section has reference only to cases where 
some offence is being inquired into or tned It has no application to proceeding under s 145 13 A. L 3 
390 = 15 Cr. L. J. 520. 

6. Section not applicable to a Magistrate outside the jurisdiction of the High Court, 40 M. 833. 

I86« (1) When a Presidency Magistrate, a Distnct Magistrate, a Sub divisional Magis- 
P wer 0 iss e s m specially empowered m this behalf by the Local Government, 

monr w 'w^anf'^for ^ Magistrate of the first class, sees reason to believe that any person vithin 
offence committed the local limits of his jurisdiction has committed without such limits 
noi°^^ junsdic (whether within or without Bnosh India) an offence which cannot, under the 
provisions of sections 177 to 184 (both inclusive), or any other law for the 
time being m force, be inquired into or tried withm such local limits, but is under some Jaw for the 
time being m force triable in Brihsh India, such Magistrate may inquire into 
dure*on^tres*t the ofience <ts if it had been committed within such local hmits and compel 

such person m manner hereinbefore provided to appear before him, and send 
such person to the Magistrate having jurisdiction to inquire into or try such offence, or, if such 
offence is bailable, take a bond with or without sureties for his appearance before such Magistrate 

(2) When there are more Magistrates than one having such jurisdiction, and the 
Magistrate acting under this section cannot satisfy himself as to the Magistrate to or before whom 
such person should be sent, or bound to appear, the case shall be reported for the orders of the 
High Court 

Notes.—!. Yalldity of warrant Usned from foreign territory —It is not essential to the validity of 
a waixanJ issued under ibis secijoa lhai tbe Ala^isiraie issuing ii should be, at the time he issues it, within 
Uie local limits of his jurisdiction He may issue a warrant from a place in foreign territory, 1 B. 810, See also 
23 P. R. 1910 { 17 A 36. 

2 When Magistrate can decline Jarlsdletlon —If a Magistrate not empowered under this section finds 
tlni he IS without junsdiciion under Chapter XV, be can decline to exercise jurisdiction, Ratanlal 849. 

3. Powers of the High Court —It was held in Weir II, 148, that the High Court has Jurisdiction under 
s 29 ol the Letters Patent to make an order direamg a Magisuate to hold a preliminary investigation an m 
the e\eni of a prtma Jane case being made out to commit for uial to the Sessions a case which fal s within 
this scaion. Rut where the circumstances of a case fall exactly within the tenns of this section the proce lire 
must be governed by such special provision and the High Court iviil not exercise the general powers con erred 
upon It by the Letters Patent, unless the case is of on extremely exceptional character 

4. Uaglttrates specially empowered.— All Magistrates of the first cUss have been specially empowered 
to act under this section. 1 or Madras see CaxelU 1874 p 717, N-IP Proiinces Gazette, 24th December, 
1873; Oudh Caxetle lOTl p j Punjab Casette 1873 p 7S, and GasetU, 1833, Pt 1 p ->4 Bov, bay Gazette, 
1872. p. 1325 
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S Proc««dln{i of BfE^trote* not empowere4— If anj Magistrate not speaallj empowered 
l nder this section hU proceedings will not be set sside merel) on the ground of his not being so empo«et^ 
xtf s. S29 {d\ 

6. Object of the tacialrj «ader thU aectteR,— Tiie object of the inquiry under tlds Sealon is onl) to 
«ati5f> himself that there are fnim faeu grounds for sending the person believed to ln\e commuted the 
olence to s Magistrate having jurisdiction o\tr it Such inquiry should be conducted as prescnbed hj 
Chapter \\ III of this Code 

187 . (1) If tl'c person has been arresitetl under a warrant issued under section 186 b> « 
Magistrate other than a PrcNidcnct Magistrate or District Magistrate sUch 
Proc^ure^w here Magistrate slnll ^end tht person arrested to the District or Sub-dz 

ordinate Magistrate AfagtslraU to whom he is subordinate unless tlie Magistrate having 

jurisdiction to inquire into or trj such offence issues his warrant for the 
arrest of such person in which case the per-^on arrested shall be delivered to the Police-officer 
execunng such warrant or shall be sent to the Magistrate bj whom such warrant was issued 

(2) If the offence which the person arrested is alleged or suspected to have committed 
IS one which maj be inquired into or tned b> anv Criminal Court m the same district other tlnm 
that of the Magistrate acting under section 186 such Magistrate shall send such person to sdch 
Court 

Note-— It Is annecessErjr for » flrst-elus MAgUtrate to tend the aeenied to the Dfstriet Uagistrste 
where certificate has been obtained.— Where an offence was suspected to have been committed by a Nafive 
Bntish subject in a place without and be)ond the Indian temtones under the dommtun of Her Majestj 
the oflendtf is arrested in Bntish temtory under the authonq of a warrant from a ^IagISt^lte of the first class 
there. Held that the Magistrate was authorized to complete the inquiry himself and s. 174 of Act X of l872 
(now s. 186 ) nude it unnecessary for him to send the accused to the District Magistrate as the certifif-ate 
required by s. 183 had been duly furnished by the Political Agent Ratanlal 97 

L bl of Bntish 188. When a Native Indian subject of Her Majesty commits ad 
subj^* \aT offences offence at any place without and beyond the limits of Bntish India or 
commuted out of Bn tt-hen any Bntish sulqect commits an offence m the territories of any 

*** " NaDve Prince or Chief in India or 

when a servant of the Queen (whether a Bntish subject or not; commits an offence m the 
terntones of any Native Pnnee or Chief m India 

he may be dealt with in respect of such offence as it it had been committed at any place 
within BnUsh India at which he may be found 

Provided that * notvvithstatmg anything in any of the preceding sections of this 
Chapter no charge as to any sudi offence shall be inquired into in Bntish 
Pohtical m India unless the Political Agent if there is one for the territory in which the 

^iry into charge. offence is alleged to have been oimmitted certifies that in his opinion the 

charge ought to be inquired into in Bntish India and where there is no 
Political Agent the sanction of the Local Government shall be required 

I Provided also that any proceedings taken against any person under this section which 

j would be a bar to subsequent proceedings against such person for the same offence if such offence 
\ hid been committed m BnUsh India shall be a bar to further proceedings against him under the 
Foreign Junsdicuon and Exlradiuon Act.. 1879 in respect of the same offence m any temtory 
I bev ond the limits of Bntish Indui 

Note.— The recent amendment to the fii^t proviso makes it dear that ss. 177 to 184 are controlled 
b\ the provisions of section 183. This amendment was necessiuted by a contrary view held m 38 If 7f9 
The Select Committee ob serve Certain decisions of the Madra s High Court seem to make it doubtful whether 

Th« •"»«}» B0l» thttanil n*. - CSapWr iiu«rted br Act XV III of litl 
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s 188 IS subject to ihe prOMSions.of ss 177 to 184, and we think it desirable to clear this up Wearenot 
satisfied that this was the intention of s. 188, and in our opinion it is safer, when a man is tned in ^niish 
India in respect of an offence committed in a Native State to require the Political Agents certificate in 
ever> case See Note 6 below. 

Notci.— 'L The provisions of this section shall not apply to any offence referred to in s 67 of Act \ I of 
JB9S{f0sioffl£e). 

2. DeSnltiOBi — shall mean British India together with any territories of an} Natue 
Pnnce or Chief under the Suzerainty of Her (Hts) Majesty exercised through the Governor Genetal of India 
or through any Governor or other officer subordinate to the Governor General of India.” S 3 (27) of General 
Causes Act X of 1897 

British India —See Note 1 to s. 1 at p li 

British subject— See\e)Sx,'s.\Ci & 4(i)at p 19 

‘ Political Agent, shall include (a) the prinapal officer representing the Government in any territory 
or place beyond the limits of British India, and (^) any officer of the Government of India, or of any Local 
Government appointed b> the Government of India or the Local Government to exerase all or any of the 
powers of a Political Agent tor any place not forming part of Bntish India under the law for the time being 
in force relating to foreign jurisdiction or extradiuon.’ S 3 (40) of General Clauses Act X of 1897 

iiCrvant of the Queen —The words •* Servant of the Queen ' denote all officers or servants continued, 
appointed, or employed in India by or under the authonly of the said Statute 21 and 22 Pict, c 106, entilled 
' An Act for the better Gov emment of India, ’ or by or under the authority oi the Government of India or any 
Government S WeAthe Indian Penal Code^YM hor the Legislative authority of the Government 

of India, see s. 22 of 24 and 23 t^ict, c. 67 

Nahie Indian subject The term does not include *■ Servants of Hia Majesty ' 16 B. 

178. The Legislative authonty of the Government of India is expressly declared to extend to all Native Indian 
subjects. S 1 of the Indian Counals Act, 1863(32 and 33 ytd.c 98). A son of an alien bom in British tern 
tory, who did not become a naturalized subject at the time of tlie annexation of the Punjab, is, notwithstanding 
his father’s non-naturalization a natural-born subject of the Bntish Crown, 9 P. It. 1693. Merely owning land in 
British India and occasionally residing m Bntish India does not make one ' a Nauve Indian subject’ That 
tenn means only native subjects ae jure and not de facta and occasional residence in British temtory cannot 
be taken to render a person who ts not de jure a subject, a subject tor the purpose of cnmmal jurisdiction being 
exercised over him for an act committed by him in foreign temtory which, if commirted withm Bntish temtory, 
would have been an offence cognizable by Municipal Courts 1 P. R. 1835 See also 6 B.622 

Nor does the mere fact of nonresidence divest a person of his nationality Subject to certain 
modifications of the Governor General ui Council, the whole Criminal Law of Bntish India lollows only (1) all 
IndianNative subjects oi His Majesty in any place beyond Bntish India, and (3) all European British subject 
in the temtones of any Native Prince or Chief in India 2 A> 218 (F.B } 

Offence — The term offence used in this section means an offence under die Indian Penal Code, and 
where offences under ss 182, 193 and 211,1 P C, were committed against the Police or the Courtsof a Native 
Indian State and certificate of the Bntish Resident was obtained under s 183 of the Code , held, that the com 
plaint could not be entertained by the City Magistrate of Surat in India, inasmuch as the acts charged having 
been committed in relation to Courts and authorities outside Bnush India did not constitute offences under the 
Indian Penal Code, 47 B. 907. 

3. Section does not confer Jsrlsdlctlon over forcl^ert committing offences In foreign territory.— 

A foreigner is not liable to be dealt with in British India for an offence conimitled and completed outside 
British temtory, 7 P. R. 1894} 2 Bom. L. R. 337. Where two persons, one a British subject and the other a 
foreigner, were commuted on a charge of robbery (perpetrated ma Native State) to the Sessions Court at 
jbansi.it v/Tsheld that neither of the accused could be tned for the robbery, for the reason that one of the 
acaiscd was not a British subject and as to the other the ceruficate required by this section was wanting But 
both of them might be tried on a charge under s 411,1 P C.,in spite of the fact that the accused themselves 
were the actual robbers in the Native Slate, 28 A. 372, where 10 S 186 ts followed. See also 30 P. F. 1894 and 
see Notes 2 and 3 at pp 391-392 

4. Foreigner — seryant of the Queen amenable to the Jurisdiction of the British Conrts. — A foreigner 
in tlic service of thel‘un]ib Govcmnient who cximmits a murder In Jhind (aNalive St3te)m3y betnedand 
convicted of murder at any place in Bntish India in which he may Jw found. See IHfc) tos.4,1 P C. 
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This clause supersedes tfie decision in 16 B. 178, where tt was held th-ft a Ilritish Court hid no jurisdiction 
to tr>'‘ a serx’am of the Queen not a Rrltish subject for an offence in foreign temtory But the Governor- 
General in Council his directed lint for offences committed in some of the Native Slates (including Jhind) 
the persons accused should, except under certim circumstances, be handed over for tnal to the Courts of the 
State. GastlU of India.Wh Auguit,wi^, 2^0 VI J 

5. Object and leepe of the leetloa.—Fxtritemtonal jurisdiction i!> vested in the Governor General 

in Council in his executive cipicity and also in the Indian legislature. The LegisLitive powers are derived 
from three Acts of pirliamcnt. These are— (t) The Indian Councils Act, 1861 (24 and 25 Viet., e SI). “For 
all servants of the Government of Indii vviihm the dominions of Princes and States in alliance with Her 
Majestj " (i<) The Goierninenl of India Act 186a »2S and 29 Vict, c 15). “For all British subjects of 
Her Afajestj within the dominions of Princes and States in Iiidi i in alliance with Her >fajesty whether In the 
service of the Government or otherwise ' Indian Couucits Act 1669 (32 and 33 c 93). "Forall 

persons being Native Indian subjects of Her Mijestj without and bejond as well as within the Indian 
temtones under the dominion of Her Majesty * 

The junsdiction of the GovernorGeneral m Counal in his executive capacity is much wider and is 
now declared in the Indian (Foreign Jurisdiction) Order tn Council 1992, see Gazette of India, Van \, p $67 
This Foreign Junsdiction js delcgited to the Governor General In Counal by Hfs Mijesly the King, and the 
Foreign Junsdiction of His Majesty is declared in similar terms in the preamble to the Foreign Junsdichon 
.4^/, 1890 (53 and 54 Vict,e xxxvii) S IS3 has been amended so as to conform exactly vvith the above statutes 
and is intended to prevent a conflict ot junsdiction between the Courts m Bntish India and the Courts of 
Foreign Sovereigns and Couns established by His Majesty the King by Order in Council under the Foreign 
Junsdiction Aa, 1S90, or by the Governor General in Council either under s> 4 and 5 of Act XXI of 1879, or 
under the Foreign Jurisdiction Order in Counal 1902 The first paragraph of s 188 corresponds to the Indian 
CounalsAct 1869 the second with the Government of India Act 1665 and the third with the Indian Councils 
Act, 1661 

For the application of s. 188 the Aet committed in a Native State nuit be an offence onder the 
I.F.C.— Where false information was given to a Native State Police and perjury was committed in the Court of a 
Native Sute held that a complaint could not be emertamed by aMagisirate in British India inasmuch as the lets 
charged against the accused having been commuted in relations to Courts and authorities outside British India, 
did not constitute offences under the 1 P C 47 B. So7. 

6. Does this section restrict the scope of sections 177 to 184 when offences committed ontslde British 
India?— la a certificate necessary when a Court may get Jurisdiction by virtue of IS 179 to 1847— It wis all 
along held {see Note 9) thit in every cise where an offence committed outside British India wis tried in iJntisli 
India a certificate would be necessary to give junsdtcuon and such an interpret Uion could be justified only on 
the footing that s 168 is the only section which deil$ with offences committed outside British India, as the 
proviso deab only with ‘ such offences as are referred to in the section Ii a person could be Ined in British 
India by virtue of ss 177 to 184 JO' m offence Outside British India it is difficult to see vvhya certificate or 
sarjctron under s. ISS should lie obcatncd In the cases noted in Vofe 9 tt was consistently held that ss 173 to 
184 had no application where the offence was committed outside Bntish India. 

InSSliI 779 SvtivsiviER, J , was of opinion thats 188 did not limit the scope of ss. 177 to 184 The 
,^heme of Chapter W, subchipter (A) in which ss 177 to 189 appear, seems to me to be intended to enlarge 
as much as possible the ambit of the sues in which the trial of the offence might be held and to minimise as 
much as possible the inconvenience which would be caused to the prosecution by the success of i technicil 
plea that the offence was not committed within the local limits of the junsdiction of the trying Court Ss. lys 
to 184 all confer more extended jvowers and larger junsdiction to Courts than would belong to them ifthe 
ordinary rule found in s. 177 were earned toitsstna logical conclusions. S 188 comes in almost at the end 
of the suixhapter to make iheir further encroachments on the general rule of 177,” and he further held that 
the proviso to s. 188 will come into operation only when the Bntish Indian Court cannot gel jurisdiaion 
under ss. 179 to 1 84 and has to depend on the first pan of s. 188 to get such junsdiction and he dissented from 
2IM. L.J 441 =(1910) M.W.H. 143}5S.L.R.266 = lSCr.L.J 530 and Madras Cr.M P.97 of 1911. This deci 
Sion is It IS submitted WTOiig See also Note 3 at p 392, and also the introductory note to the seaion above 

7. Scope of the proviso— It it restricted only to territories of Native Princes and Cfalefi la India 7_ 
In 4 Bur. L. T. Ss = 5 !<. B. R. 221 = 12 Cr. L. J. 19S, It was laid down that the word ‘ temtory ’ in the pvovisois 
used in reference only to temtones of any NamePnnee or Ouel in India and that the word cannot Include 
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the High Seai since they are not part of the temtones of any State and that for offences on the High Seas no 
sanction of the Local Government is necessary It is submitted that the generalit> of the words used andthe 
history of the section do not warrant such a narrow interpretation In 6 S. L, R. 260 = 11 Cr. L. J. 298it v/z%keld 
that the proviso was universal m its application and was not restncted to Native States in India and therefore 
a Native Indian subject cannot without the sanction of the Local Government be tried in British India for the 
offence of criminal breach of trust committed in Spain But ii B. 687, ivhidi decides that the first pronso 
tos 188 IS limited ‘o territorial jurisdiction and had no bearing upon the question of jurisdiction to try an 
offence committed on the High Seas. Consequently it was held that tlie Magistrate had jurisdiction to tr> a 
case without the sanction of the Local Government under s 188 even though the offence was committed oti the 
High Seas 

8. " May be found.**— This expression must be taken to mean not where a person is discovered, but 

where he is actually present, 6 B. 622 , 13 B. 147 , 2 A. 218 ; 1 P. R. 1911 4 P. W. R. 1911 12 Cr. L. J. 113 ; 

S3 B, 225 and Note 1 at p 391 

9. Want of a certificate toTaUdates trial — Want of a certificate by the Political Agent will invalidate 
any inquiry, trial or commitment, 81 B. 2875 a Bom. L.R.51S=4 Cr.L.J 34. The defect cannot be cured bj s 532 
or by the subsequent production of the certificate. 13 M. 423. See also 10 B.190; 21 A. 236; Ratanlalgro; 
1884 A. W.N 83; 8U.23; Wetr II, 143; 1910 U W.N.143»=8U. L.T.54=11 Or. L. J. 306 , 6 S L. B. 260 «=. i« 
Cr. L. J. 298 ; 1 Bur. fi R. 334 ; 12 Bom. L, R. 667. In 13 H. 423 , 3 M. 23 ; 19 A. 109, a certificate was held to be 
necessary, even when the District Magistrate who tried tlie case was himself the Political Agent In 24 A 236, 
It was held, that the actual existence a certificate at the date of commitment, but which, at the time of 
committal had not come into the hands of the committing Magistrate would not make the commitment valid. 
ThewaiUofacertificatets an absolute barto the trial of a case See 17 A. L. J. 450. The proviso to this 
section IS prohibiUve. 19 A. 109. Also 1 Bur. 8. B.334; 24 B. 287. In 8 Bom L R 307 .*4 Cr. L, J. 49, the 
commitment was good where the certificate of the Political Agent had been received after the examina 
tion of the witnesses for the prosecution, but before the oimmtttal order was made . though it would have been 
more regular, had the Magistrate recalled the witnesses alread> examined See also next note But m Punjab 
It has been Arfd, that the trial of a Native Indian subject in the absence of :»uch certificate is an error or omis. 
Sion in the proceedings before trial and not a defect of junsdiction and it is therefore curable under s 637 if 
the objection is not taken at the trial of the case, but a late stage of the appeal, 33 P. R. 1888 afifirvvedintO P.R, 
1889 and followed in 4 P. R 1902 (F.B ) , but in 11 P. R. 1889, it was held that as the defect arising from Want 
of a certificate had been noticed and objection thereon raised before the trial of the accused, the commitment 
was bad and must be quashed. See 41 A. 432 following 19 A. 199. See also 5 L. 416. 

10. Preliminary atepe to laqal"/ not prohibited.— The section still leaves a Court competent to issue 
process such as a «ummons or warrant or to uke any other steps which are merel> preliniinarj to an inquiry — 
Putt] Ch C C Vol IT, s 31 All that tlie proviso requires is that the offence should not be inquired into w nh 
out a certificate There is nothing m the language of the pnviso making illegal the obtaining of the certificrate 
alter the complaint has been filed and the inquiry has begun or been completed as far as the framing of tlie 
charge 12 Bom. L. R. 667 =» 11 Cr, L J. 343 This deasion is open to doubt 

11 Trial on a charge not mentioned la cortlflcate valid— Where the Political Agent has certified 

~ . . . u - 1 _ n.. . ru »_.! „ of commitment or a charge which is not 

■ ■ ' ; ;■» I ■. The certificate granted under this section 

^ ts declared in the certificate, will suffice to 

sustain. The Magistrate is not restricted to the sections mentioned m the certificate, 33 A. 514. 

12. Political Agent cannot recall certiRcate. — When a Distnct Magistrate, as Political Agent had 
once granted his certificate for the tnal of the case against the applicant by a second class Magistrate m the 
distnct, the Utter was legally seized of the case andthe Political Agent had no nutlionty, tliereafter, to recall 
his certificate, or issue as District Magistrate a wanant for the arrest ofUte applicant RatanUI 2S3 , 14 B^ni 
L. R. 877 — 13 Cr. L. J. 637. 

19. Certificate may be granted after Isiae of» warrant nnder I. 7 of the Extradition Act— A Poh 
Heal Agent at the instance of the authontiesol a Native State issued a warrant for the arrest of an accused in 
Pritlsh India under a 7 of Me Ejelradthon Act 1903, and 5ubse<iuentfy at the instance of the accused issued a 
ccruficflte under this section. It was contendtrd that theissue of die certificate after the issue of the warrant 
wnsbadln Uw ns it contravened Rule 3 framed the Governor General In Council under s. 22 of the 
Cxtradilton 1B3I of V0I, HI of ilte General Statutory Rules), tne.'ii the accused person Is a Bntish 
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SS 188-190] JURISDICTION OF COURTS IN INQUIRIES AND TRIALS 42| 

subject the Political Agent shall before issuing a u arrant consider whether he ought not to certify the case 
as one suitable for tnal m Dntish India. Htld. that the direction or admonition in Rule 3 did not control or 
purport to control s. ISS, and therefore the certihcate was good II Bom. L R. 377 *ss 13 Cr. L. J< 837. 

14. Eitraditien of crimloali from Native States.— Tlie following procedure should be followed to 
obtain deh\cry from a Nithe State of a subject of sudi State diarged with an offence committed in British 
terntoo Such cases are not gosemed bj tht CxtradUton AtiyM of 1903, which relates only to the surrender 
to Name States of their criminals taking refuge in Bnush temtorj That Act m no tvay affects the demand 
of the Bntish Go\ emment on Nati\ e States, whether extradition treaties exist with them or not Magistrates 
should act promptly in the manner prescribed below 

The offences, for which the surrender of the subjects of Native Feudatory States is demanded should be 
limited to those for which authont> may be given to Bnlish officers to surrender the subject of Native States. 
In the caseof Bntish subjects a larger catalogue should be allowed , but in every case in which ademand is 
made, it should be made by Bntish Magistrates not to the State direct, but to the Political Officer where 
there is one , and the demand should invanably be accompanied by a copy of any depositions made, or where 
no e\ idence has j et been taken, by a statement of the information on which tlie arrest of the offender is deertied 
necessary It sliould rest with the Political Agent, if necessary to call on the Magistrate for further evidence , 
but if the Political Agent possesses the influence and weight he ought to have he should seldom fail to 
obtain compliance with any reasonable demand made to the to which he is accredited for the surrender 

of an absconded criminal and Qrd. N W P,t 10 p 53a 

N B —Set Appendix lliortAe Exlradtltan Act XV of 1903 and various orders and rules relating 
to the subject of extradition of fugitives from justice 

189. Whenever any such offence as is referred to m section 188 is being inquired into 

or tried, the Local Government may, if it thinks fit, direct that copies of 
to direct depositions made or exhibits produced before the Political Agent or a Juditaal 
^§*«h*bits*to*be°rfr Officer in or for the termtory in which such offence is alleged to have been 
celled in evidence. commuted shall be received as evidence by the Court holding such mqujry 

or trial m any dse m which such Court might issue a commission for taking 
evtdence as to the matters to which such depositions or exhibits relate 

Note.— As to the issue of commissions of inquiry, and the Courts by which commissions may be issued, 
jee &. 503 

B. — Conditions requisite for Initiation of Proceeding. 

190. (Ij Except as hereinafter provided any Presidency Magistrate District Magistrate 
Cognizance of oh or Sub<liMSional Magistrate, and any other Magistrate speaally empowered 

fences by Magistrates. m this behalf, may take cognizance of any offence — 

(o) upon receivang a complaint of facts which constitute such offence , 

(if] ^upon a report in writing of such facts made 6y any Fofice-officer , 

(c) upon information received from any person other than a Police-officer or upon his 
own knowledge or suspiaon, that such offence has been committed 

(2) The Local Government, as the Dismci Magistirate subject to the general or 
speaal orders of the Local Government, may empower any Magistrate to take cognizance 
under sub secUon (1), clause (a) or clause (^) of offences for which he may try or commit for tnal 

(3) The Local Government may empower any Magistrate of the first or second class lo 

take cognizance under (1) clause (z) of offences for which he may try or commit for 

tnal 

Npte.— Clause (i) of section ( 1 ) IS amended by substituting the words upon a report in wnting’ for 
the words” a Police report” For the probable effect of this amendment see Vote 19,i«/ra 

Notes.—!. The section was s. 191 of Act Xof 1832. Section 190 of that Act contained the delinni(}ii 
o! the term Political Agent and as that term is deffoed iq& 3, sul>sec (40) of Mr General Clauses Act, X of 
1897, It is omitted from the Code The old s. 191 is now spbt up into two sectioas, tu, 190 and 191 
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2. Object of the teCtIon~>The object appears to be, that before proceedings are taken against an 
accused person, such as «ould bnng him to a Court oi Justice Magistrate must ha\e before him knowledge 
based either upon a complaint or upon a Police report If he diooses to take action without such independent 
report, he is bound to inform an accused that he is entitled to have the case tried b\ some Court other than 
the Court of such Magistrate /VtKnox, J.llA.Ii J. 331^ 14 Cr. L. J. 218. 

3 Meaning of ' faking cognizance eognizanee of an offence must be In one of three vrayt specifled 
In clauses (a) (b) or (c) — The expression ' to take cognizance' has not been defined m the Code and it is 
difficult to ascertain at what precise stage ot a case cognizance is said to be taken 17 C. W. N. 793 14 Cr. L. J* 

425. Taking cognizance does not involve an> formal action, or indeed action of any kind but occurs as soon 
as a Magistrate as such applies his mind to the suspected oommi^ton of an offence 37 C. 412. Where an officer 
who was also a Magistrate holds a departmental inquiry and chaises are made before him he cannot be slid 
to have taken cognizance, 19 B. 81 Where there was only an oral complaint to a Magistrate, which was not 
recorded under s 200 and there was no Police report, nor did the Magistrate take cognizance of the offence 
suo 7mfu it was held, that the Magistrate had not duly taken cognizance trf the case under this section and 
that the arrest of the accused in the presence of the Magistrate and the warrant remanding the accused to 
custody were illegal, Weir n, 149 and 241. however, 17 C. B. N 798 = 14 Cr. L. J. 425. A Magistrate who 
issues a warrant under the peculiar powers conferred on him by s 6 of the Scmbay Gatnbltng Ad IV of 1837, 
cannot be said to take cognizance of the case at all, 8 8. L. R 66 = 13 Cr. L. J. 657. See also 14 C. 707 and 
39 C. 119. 

A hlagistrate is not debarred bj auj provision m tlie Cnminal Procedure Code irom taking cognizance 
of an offence onlj bee luse another Magistrate has taken cognizance of the same and is m session of the case, 
and a multipliaty of trials can be avoided b> a transfer of the cases to one of them SO C. 482. 

4. No power to take cognizance of an offence where sanction, etc. wantlng.-'Iii cases provided 
forbyss 132,188 198—199,480 485 etc., the Magisuate i> not competent to take cognizance of an offence upon 
a mere complaint unaccompanied by the requisite sanction or certjhcaie, etc., properly given, 27 C. 820, |16- 
CFi L. J, 781 (B.) A complaint was made before a Magistrate of an offence under s 399 I P C , and he was 
informed that an application for sanction under the Exfilottve Substances Ad had been made as the same 
facts constituted an offence under that Act also and H was not known at the time the complaint was made 
that the bombs in possession of the accused were of the kind mentioned 111 s 4 (i) of that Act held that the 
Magistrate had not taken cognizance of the offence under the Exptosxve Substances Act 39 C. 119 

IVfien sanction ts not availed oj Magistrate may himself proceed under cl (r).— Where a sanction given 
b> a Magistrate is not proceeded under, it is open to the District Magisirate to take up the case without com 
plaint under cl (c) of this section 4C.712. also 37 P. R. 1903 ; 12 M 47 ; 8 W. R.9 ; 22 C 131,18 L.B.119 
and Note 73 to s 195 ^ 

8. Proceeding! agalnit • wltnett— fs §. 381 Independent of B.J190.7— A Magictrate taking cognizance- 
of an offence vgainst a witness In a case which is pending before him, upon the facts disclosed by the evidence 
of another witness, does so under ck (c) of this secuon, not under s 351, 1 C. W. N. 103. ButmdN.k R. 
HSbIOCf.L J.803, It was held following 3 C. W, K 279,thats 351 was self-contained and complete mitseli and 
quite independent of s 190 and necessarily of s 191 One J was arrested by the Police and sent up for trial on 
Police report to a second-class Magistrate. In the course of the trial the Magistrate saw reason for believing 
that the offence had been committed not by J, but by one /, who had given evidence before him The 
Magistrate professing to act under s 351, took cognizance ot the case against J, arrested him and reported 
the case for transfer to another Magistrate The Sessions Judge reported the proceedings on the ground that 
under s. 190 (c) the Magistrate’s proceeding was ultra mtes Held, that the Magistrate was empowered to 
lake cognizance of the offence against L In 4 S L. R. 358 = 13 Cr. L J. 399, it was also held that a .Magistrate 
acting under 5.351, if he has already taken cognizance of the offence on a complaint or a Police report is not 
X>roceeding under s. 190 (c) and may join as a coaccuscd any person attending Court who seems to him to 
be implicated in the case under iriaL The expression 'cognizance of any offence m this section is not 
erjuivaJeiu lo cognizutce of any offender, for the definition ot compbint Includes a compUuU that some 
iHTtson unknown has committed an offence 

6 Under which cUaie dec* a Uagutrata aet when after taking eognizanee o# coraplalot or Pelle* 
report or on tranifer, he taket proceedings against persons, or for offences not mentioned therein?— 
Ocnctally when a MagHlraie his tvkcu cognizance ofm offence and proceeds wilh the trial of the ca«e it 
IS his duty to |iroceed to deal with the evidence brought before him and to see that justice was done in regard 
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to any person \iho might be proved by the evidence to be concerned In that o^ence. But when he takes 
proceedings against other persons or in respect of offences not mentioned in the report if he is to be deemed 
as taking cogninnce under cL (cX then he must comply with the provisions of s. 191, and failure to do so 
would invalidate the conviction. It is to be noted that the expression ' cognizance of an offence' in tills 
section IS not equivalent to the cognizance of an offender, for the definition of complaint Includes a complaint 
that some person unknow n has committed an offence, 4 B. L. R. 358 <= 12 Cr. L. J. S99, nor is it necessar) that the 
person aggneved should be the complainant 41 C, 1018. 

(a) Where the Magistrate takes the tnthahte on a complaint and issues processes against other persons 
uhose names transpired in the prosecution evidence during the Inal, he does so under ct (nX— A complaint 
under ss 342 and 333, 1 P C , was made against four persons ly the husband of a girl against whom the offences 
were said to have been commuted , whereuiion tlie Magistrate ordered the complainant to pro\e his case but 
before the date fixed he filed a petition withdrawnng the complaint The Magistrate, however, examined 
witnesses on die date fixed and proved that there was no satisfactory evidence against the four accused, but 
holding that there was sufficient evidence against two other persons, he issued processes against them under 
ss. 342 352 and 363, I P C , tliough he was not empowered to take cognizance under cl (r), held, following 
i C V. N. 367 and 3 C. W. N. 379 and not following 1 C. W. N. 105 tliat where the Magistrate who had 
taken the initiative on a complaint, took cognizance of the case against the others on the evidence adduced 
on behalf of the prosecution, he did so under ct (n) and not under cL (r), 41 C. 1013. \\ here a person com. 
plained to a Magistrate by a petition in which he charged three persons with certain offences and the 
Magistrate thereafter examined the complainant and certain witnesses on his behalf and issued summonses 
against the three persons as xuell as against a fourth person not named in the complaint for an offence other than 
those mentioned in the complaint petition Held, that the Magistrate took cognizance of the offence as against the 
fourth person also under cL (<i) and not under ck (cX the Magistrate in effect having received a complaint of facts 
stated in the deposition of the compUinam consutuiing the offence, and that consequently the Magistrate w as not 
debarred from trying the case, 26 C. 786 followed, 32 P. R. 1904 See also 4 (k W. N. 367 and 1907 A. W. N. 93** 
9 Cr.L.J.376. Where, however, afterthe institution of a complaint and beiore any proceedings were instituted 
the names of some more accused persons, which were not in the original complaint, were added by the Public 
Prosecutor under instructions from the District Magistrate. Held that the case against the newly added 
accused was taken cognizance of by the Distna Magistrate under s 190 (IX (r) and that s lOi applied to the 
case. 14 Bar. L R. 327 ^9 Cr. L. J. 64. 

(i) Police Repori—Where a Magistrate lakes the initiative on a Police report and he issues processes 
against other persons concerned in the offence, he does so under cl (^) and not under ct {c).-^Ste Note 23 A 
complaint was lodged before a Pohceofhcer against four persons One accused was sent up for trial and 
was convicted and sentenced At the trial it appeared upon the evidence of one of the witnesses for the 
prosecution that two others were concerned in the enme. The Magistrate issued summonses against the 
two held that the Magistrate did not act without jurisdiction The case having been duly referred to him, 
and having cognizance of the offence it was his duty to proceed to deal with the evidence and to see that 
justice was done in regard to any person who might be proved by the evidence to be concerned in that 
offence 4C.W.N. 867 i 41 & 10t3{ 82 P. R. 1901; 9 N.L £.69=^ 14 Cr. L. 3.290; .26 C. 766. A Magistrate not 
empowered under subsec (c) while acquitting W sent up by the Police stated that S had in his opinion 
committed the offence and that the Police should take aaion against B , B was accordingly sent up and 
convicted , held, that the Magistrate had acted wKbinjhis powers, 4 L. B. R. 137 =7 Cr. L. J. 414 The Police 
sent in one ^fortnal on a charge of stealing The Magistrate began his proceedings by exvmining the 
Inspector, and on his evidence tlie Magistrate directed tbeappheant who was present in custody on another 
charge to be put m the dock along with S, tried and convicted them held following U. B. R. 1697 *>10, 
156 that the Magistrate took cognizance under cL (9) and not cL (r), U. B R 1910 Cr P. & 3 = 11 Cr L. 3. 469 
But where three persons were sent up for tnat by the Police with a remark added to the Police report that it 
hid been elicited from the accused that one A had instigated the offence and that Court was at liberty to take 
proceedings against A on legal evidence being tendered , and the Magistrate at the conclusion of the trial of 
the accused sent up, issused a non-bailable warrant against A for abetment of the offenew of which the accused 
were convicted , held that the Magistrate who was not empowered to net under (r ) hid no junsdiaion to take 
cognizance of the offence under s 190 (r) and as the Police report was defective he could not act under 
s. 190 (9) and the order of the Magistrate was set aside. 9 S. L. R. 1 = 13 Cr. L. J, 92. Me could not 
proceed under s. 351 either, as A was not m attendance -it his Court Where the Inal of the second 
accused is not on the same evidence on whidi the first accused was tned, but on otlier evid“nce 



GANG^l^>^^nsccN^ 


m 


OAIIGAS17X 

fiiy'are nc>'ccnt,a TcnJliixta morUfIcatInn. t 
(lau’fcrc noiia <■ ^Fr ’inii /ni luj ] MorllflcJ,| 
ln<ilrAtinir mortiAcalion of llTln; Arah 1 

Cilns'>llile n liogalloa Tick, or gaoK wii k Sc«| 




( N ml ) Tli« Am I lauk (ulrned i 
" ouUJdr 

roJ til* ttni^rtftCT or lUrii c/j, 



•124 THE CODE Ol- CRIMIKAL PROCEDURE [Chap XV, 

adduced on behalf of the defence of the first accused, sudi proceedings cannot be regarded as proceedings 
tipon complaint or any other foundation upon tihich the case originally proceeded, and must be regarded 
as being tvithm the terms of cL (^) of this Section, 3 C. W. If. 379. In Ratanl&l 931; it was also 
held that where under s. J70 A tvas sent up Iqr the Police before a first-class Magistrate charged with the 
offence of robbery and in the inquiry that ensued the Magistrate after reading certain statements which 
appeared in the diar> of the chief constable and examining two witnesses, issued warrants for the arrest of 
B, QD and E Held, that the Magistrate was bound to commit all the five accused to the Court of Session 
on a charge of dacoity , as under the orcumstances the Magistrate must be held to have taken congnizance of 
the offence against B, C, D and E, m the manner mentioned in cL (r) of this section. Where a Magistrate 
directs the Police to send up a prosecution witness for trial before him, held, that the Magistrate took 
cognizance of the offence under subclause (b) and not clause (fr), 23 Bom. L. R. 842. 

(c) Ontranefer — As to jurisdiction of a Magistrate to deal with the person who appears to be 
implicated in a case which has been transferred to him, see Notes 7 (^1^ Where the accused was charged with 
the offence of assaulting a public servant (s 353. I P C ), but the evidence disclosed that he had assaulted a 
witness (s. 352, I P C) and he was convicted therefor, and the conviction attempted to be justified on the 
ground that the Jlagistrate acted under cL (c) Held that the conviction was wrong as there was no complaint 
by the pn\ ate person, and if the Magistrate aaed under clause (c), he was bound to take further proceeding® 
under s 191 « C. W. K. 202 

(dj Where, howtier, the ^fa£tslrale tnstiluus proceedings against other persons and for an 
offence disclosed in evidence adduced on behalf of the defence, the Magistrate tnust be deemed to act 
under el (c^— In the tnal of one B it appeared from the evidence given by the witnesses -for the defence 
that another person ^ w as concerned jn the same transaction or offence The Magistrate proceeded against 
R and examined witnesses who had been already examined In the tnal of B as witnesses for the prosecution 
against R It was held ‘ although as it has been held, the Magistrate is competent at the tnal against 
one person to proceed against another who may appear upon the evidence taken to be concerned in that 
offence, and in doing so it cannot be properly regarded that he is acting within the terms of cl (r) so as 
to enable the accused person to object to that Magistrate proceeding further m the case, still m laying down this 
^ lew of the law It was contemplated that the two persons should be on tnal together in the same case or for the 
same offence. It was ne\er intended that this rule should be applied to a case when the tnal of the second 
accused was not for the same offence for which the first accused was tned but on other evidence adduced on 
behalf of the defence of the first accused. ' It was further held that such proceeding, cannot be regarded as a 
proceeding upon a compfaint or any other foundation upon which the case onginally proceeded, but must 
be regarded as being within cl {<), 3 C. W, K. *79. In 41 & IMS this case was distinguished on the 
■ground that it was there held that the M-gistratehad taken cognizance under cL (1), (r) not because A* was not 
mentioned in the complaint, but because h»s name did not transpire in the eiidencefor the presecution. 

(e) ttTien a Magistrate msltlnles proceedings for a different offence against the same accused —See 
3 C. V. R. 179. 

7. When Ragfrtrafe is properly lelted of a case, be alone b eompeient to proceed against all persons 
connected. — (a) Absence of power to take cognizance does not render the Pfagistrate incompetent to proceed 
against others implicated tnlhe same ease — A Magistrate not having jurisdiction to take cognizance of an 
offence tned and convicted some persons, but refused to proceed against others who had absconded and 
against whom warrants had been issued. Held that having taken cognizance of the offence, he had juns- 
dietion to bold judiaal proceedings in regard to all persons who, the evidence showed, were the offenders His 
aaion is in no way limited m regard to proceedings against persons concerned in an offence by his power® m 
regard to taking cognizance of an offence as it may be originally disclosed, 4 C. W. N. 660 When a case is 
referred to by a superior Magistrate to a Subordinate Magistrate, the latter has power, though not specially 
empowered, under cL (r), sub-sec (1) to take cognizance of the case against persons not before the Coun, but 
whose connection with the offence Is disclosed evidence in the case referred, 4 0. W. N 367, But where on 
acomplaint of a cognizable offence, the Policesent up only some of the accused persons who were tned and 
coniicted , and the District Magistrate, later, while inspecttog the Police outpost made a note that the remaining 
accused should be sent and thereupon the remaining accused were sent up before the same Deputy Magistrate 
Jltld, that nothing was m-ide oier to the Deputy Magistrate nt first except the case of the accused preiiou-ly 
convicted and that tlic proceedings taken against the remaining accused, without anyone fomially tikifig 
c(*Ktiunnc-of theci«r, were IrreKutirly instiimed ind should besenside 3 C. L. J. 87 = S Cr. L. J. 290. 
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(4) On transfer^ Magistrate is completely seized of the case as regards all persons in any manner 
connected with Where cognizance had been taken of an offence on a Police report and the case made Over 
to a Subordinate Magistrate, so long as the case connected with the offence remains with the Subordinate 
Magistrate, no other ^lagistrate is com[ietent to deal with it and application for warrants against other persons 
concerned in that offence should be made to the Magistrate before whom the case is, and to no other Magis- 
trate, 27 & 979. .S-rc also 27 a 798 ; 30 & 419 and 7 C. L. i. 249 = 7 Cr. L J.SIS; SC. W. N. 490; 32 C.7B3; 4 a 

V. N. 387. See Note 7 (b) at p 427 

(f) Power of District Magistrate to take cogntza/ue of offence against accused mentioned tn Police 
report made to a Sub divisional Magistrate — A complaint was laid against A/and ten others that they compnt 
ted noting and looted complainant's crops from his land Warrants o! arrest were issued against all of th^m 
upon Pobce report, but proceedings were commenced against five of them only and they were convicted. 
Thereupon the complainant again* tno\ed the same Magistrate to issue warrant against the remaining five 
persons and to try them but the application was rejected on the ground that conviction of some of the accused 
prenously tned was suffiaent to meet the justice of the case and it was not necessary to proceed against 
the remaining accused. The complainant then mo\ed the District Magistrate who made an ex parte order to 
the effect that the case should be proceeded against the remaining accused upon the original complaint Held, 
that It was not proper for the Distnct Magistrate to direct proceedings to be taken on the Police report unl^s 
he had withdrawn the whole matter from the Court of sudi Subordinate >fagistrate, 4 C. W. N. 242. See S a 

W. N. 438, where in similar circumstances the Distnct Magistrate was held to have acted under sub-sec (1) cL [c) 

I.— MAGISTRATES EMPOWERED TO TAKE COQNIZAHCE. 

8. HagUtrate competent to act— tn Hadrat all Magistrates of the first class are empowered to act 

under this section {Port St George Gazette, 1873, p 717X Further, under subsec (2) the Distnct Magistrate 
may empower any Magistrate to take cognizance under clauses (<») and (^) of subsec (1), while the Local 
Go\'emment alone can empower a Magistrate (Hot being a third-class Magistrate), to act under clause (zj 
’TiUr 1 - 1 — ». - ^ Magisuaies cannot act under this section m those taluks m which 

" I those taluks, where there are Stationary SubMagistrates, Tahsild^rs 

* extraordinary powers of ^!Bglstrates of the second class, except the 
powers of taking cognizance of offences under this section and of committing for tnal under s 206 Ftsrt 
SL George GazetU,\iQ^ Pt I,p 579 

In Bengal and Bombay, Magistrates are empowered under this section only on special applications, 
but in Bombay they should not be Honorary Magistrates Gazette 1873,/ Bombay Gazette,^ 

1873,/ 16 

In the Ponjab all Magistrates of the first and second class are invested (see Punjab Gazette, 1883,/ h2) 
with power to take cognizance of offences upon complaint and upon information, but not on their oivn 
knowledge or suipuson, 20 P. R. 1901. Magistrates of the first class ha\e also power, subject to the control, 
of the Distnct Magistrate to entertain cases without complaint — Punjab Gazette, 1878, Pt I, p 361 

}x> xbe VsJted Pr^rtaceo aU fifsgJstrsSss a! xbe -fiesj rlajis hzve bees empouvreii is sci s-oder xb/s 
seettoit—Mahabad Gazette, 1873 / 903 

As to additional powers conferrable on Magistrates, see s. 37 and Schedule IV 

9. Effect of wetloii by If agistrate not empowered.^ — If a Magistrate acts m good faith under clau^ 

(<7) or (5) of subsec (1) his proceedings shall not be set aside merely on the ground of his not being so 
empowered. SVe s. a29 (^). But as to cL (c), 530 (*) which makes his proceedings void, Batanlal 65l 

10. Bacceisor of Haglitrate taking eogolxance competent to bsne process.— In a case l>cgun by one 
Magistrate and continued b> his successor, the latter has power under clauses («) and (5) of this section to 
issue process for the arrest of an accused against whom the process was not issued b> the Magistrate who began 
the tnal, Ratanlal 652. 

11. Competency of Magistrates not cartailed by the Bombay Dbtrlet Municipal Act, 1873.— S 82 c,{ 
tlie Bombay Distrui Municipal Act (VI of 1873) does not depose a Magistrate of the power conferred b> this 
section of taking cognizance of an offence upon a comjilaint or upon information, etc, ora Pohceofficer of the 
power conferred b> s. 23 of Bom. Act VII of 1867, of lasing information of such an offence before a Magistrate, 
Ratanlal 339. 
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II.-CLAOSE (flh-COQNIZANCB UPON COMPLAINT. 

12. Complalnt.—For definition, see s 4 (A) and Notes thereunder —{a) No eotnplaint where no offence 
(tUeg-ed. — See Note 4 at p 16 Where a petition supported by an affidavit was presented to a Magistrate under 
s 82 of the Indian Companies Act of 1882) but did not contain anj allegation of any specific offence as 
defined in s 4 {o) having been committed, nor did the Magistrate profess to act under cL (c) on any mfor 
mation knowledge or suspicion that any such offence had bten committed Held, that the proceedings of thei 
Magistrate were ultra Vires, as he had not suffiaent tnatenals before him to take cognizance of any offence 
under this section, BTelr I, T20 ; II, 149, 

{b) Complaint must be With a vtew to set the crtnnnal taw tu —Complaint being an allegation 

made to a Magistrate with a \ lew to bis taking action under the Code, a petition to a Magistrate alleging that 
an offence has been committed against the petitioner, but that the petitioner did not wish the JMagistrate to 
tike any action is not a comphint and under cl («) the Magistrate cannot act on such a petition on his own 
responsibility as there is neither a complaint nor the examination of a complaint taken before himself But 
under cl. (c) the Afagistrate can take cognizance of the offence as upon his own knowledge, 6 C. W, N. 926. 

I (c) Proceeding on tnjormal eomploxnt or demt-cfficuit note Magistrates in the mofussil are 

\ery apt to commence cnminal proceedings against accused when they are moved by ituormal ordemi official 
notes and when there is no formal Complaint before them A letter commenced " M> dear D, and concluded 

after making certain suggestions, wliat say you ' Youis truly, J HO and was addressed to i?,Esq On 

the strength of this letter the accused was prosecuted and convicted On revision the Chief Court remarked 
, a Magistrate who is prepared to receive a document such as this as a^complaint must have some peculiar 
notions of the dignity of his Court and of the office of Magistrate The document might be regarded notwith' 
standing its objectionable form as being "information received from a person, other than a Policeofficer,' 
but this IS carefully distinguished Ins 190 from a complaint and a complaint was essential under s I860! the 
Mumcipal(Punjab)Acl, 2P. R. I892 aud r/ 3 P. R 1892. A document was addressed to the Commissioner 
of ^ by the Municipal Committee of B requesting that In accordance with the Committee s proceedings of- 
a certain day a second prosecution might be instituted against A order s 169, Punjab Municipal Act. The 
Deputy Commissioner thereon endorced that a case be instituted and be made over to a Tahsildar of 5" Held, 
that this was not a proper complaint which a Magistrate could take cognizance of, 1 P. R. 1892 A memorandum • 
under the signature of the Collector sanctioning a prosecution is not a complaint, 9 Bam H C. R. Cr, Ca. 43 y 
16 P. R, 1890 A petition having been presented to the Collector (who was also the District Magistrate), 
comphming of the conduct of one of the Collectors subordinates and reguesimg the Collector to redress the 
petitioner’s grievances the Collector got the petitioner to repeat the statements in the petition and proceeded 
to deal with the case as though it was a complaint Held, that ihe petition was not a complaint and the 
Magistrate was not justified in arbitrarily turning departmental complaint into a cnminal complaint, 30 C. 416 
(d) Police Report, when a ‘ comptatnC—See Note II at p 9 
13. Does eotnplaint Inclode deposition of coiaplalaant?— includes not only the written 
complaint but also die examination of the complainant, at any rate prior to the issue of process, Ratanlal 884. 
In this ca>e the M^glsl^ate was held justified on the allegations made m the complainant's examination pnor 
to issue of process to add a charge under s 498, I 1* C to those mentioned fn the written complaint A 
complainant in her petition charged the accused with committing the offences mentioned 111 ss 332 and 334 
I P C .but mher examination onoalh alleged facts which in the opinion of the Magistrate constituted an offend 
under s 193 read with s 109 I p C held, that tl»e Magistrate took Cognizance of the offence under cJ ('*) 
not cL (c). dnd that he was not debarred from trying the case under s 191, 26 C t86} 14 Bom L R. I4t 
L J. 287. In a complaint of cnmunl trespass the complainant rn his wntten petition made no mention 01 e 
offence which the alleged trespasser intended to commit, but on his being examined by the Magistrate sta 
lliat the offence intended was that of criminal intngue with his wife held, that there were 
before the Magisinte to enable Inm to ukc atgnizanco of the offence against the accused, * 

See also 23 A. 209 A cotnplainani, after stating the manner in which he was defamed, concia ed nat e 

prayer, "your petitioner therefore charges the said accused per5oa-underCh^..XNl i-P C, and pnys that cy 

may be dealt with according to law In Ins examination before the Magistrate he charged the nccused un er 
s, 600 and said '• the matters stated In m> written complaint are to the best of my belief true.’ Held t a 
though the complaint was defective m not stating all the facts necessary to constitute an offence under s. , 

I P C , as requlrctl by s. 190 tliere vvas in ihe petition a oomplxlnt before the Magisirite of offences falling under 
•VH 600 501 and 602 1 P C 8 P. R. 1891 In 10 A 89 fotlouing 8 A 233, it was however, held tliat a charge of 
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detamation could not, subsequent to the presentation of the complaint be added by the Magistrate on the 
statements made by the complainant !q his evidence, whether of his own accord or with reference to sugges- 
tions made by the Magistrate See also 11 Bom. Zb IL141 = 1S Cr. L. J. 287 and 14 Bom. L. R. 1168 ^ 

14 Cr. L. J. 1. <7* 6 a W. N. 202 ; 3 a W. N, 279. 

14. Who may complain.— Note 3 at p|^ As a general rule it is the right and, in some ca$es, 
also the duty of any person having knowledge of the commission of an offence to set the law in motion by a 
complaint, e\en though he is not personally interested or affected by the offence To this rule there are 
exceptions created by Statute, eg, ss. 193 and 198, oSences about the Stamp laws, about Lotteries, stc 
There is nothing in the Code showing an intention to ojnfine prosecution to the persons directly injured, 
13 B 600 foUowed tn 18 k. 46S ; 10 Cr. L J. 18 (A) 14 Cr. L. J. 409 (Ondh.) , 7 S L R. 77 = IS Cr. L J. 369. See 
al-o 20 & ISl ; 21 B 536. 

(a) Complaint by M^giilratdi servant — The feci that the ojmplainant is a servant of the Magistrate 
does not depnv e the htter of his jurisdiction, though in sucli a case it u ould generally be expedient lor him to 
reter the complainant to another Magistnte, 9 B. 172. 

(i) Complatnis by Court or public servants of offences vientxoned in s 195 — This section applies to 
o'iences mentioned in s 195 as well as to others, te, a Magistrate can only take cognizance of an ofteuce 
mentioned in s. 195 in one of the three uays specified in this section and s 195 further declares that except 
where the Court or public servant concerned is the complainant its or his sanction is necessary The Code 
does not contemplate a Court or public servant giving sanction where no application for sanction has been 
made If a Court or public servant thinks it necessary to initiate a prosecution the proper course is to m^ke 
a comptoint As far as Civil, Criminal and Revenue Courts aaing in the course of a judicial proceeding are 
concerned, the procedure to be followed is presented in s 476 Oilier Courts or public servants are not 
speaally provided for They are in the category of ordinary complalnant^ Where it is the Court or public 
senant that wishes to prosecute, sancuon is not required All that is vianted is the complaint of the Court or 
public servant, 1907 U. B. R. Cr. P. C 1 b 6 Cr. L. J. 2$. Where an Assistant Collector trying a rent suit came 
to the conclusion that the plaintiff had committed penury and submitted the record» to the Collector and 
Distnct Magistrate for starting a case under s. 193 I P C Held that the Assistant Collectors order cannot 
be regarded as one under -s 476 and it fell w ithm the definition of complaint so that the Collector and District 
Magistrate had power to act upon it under this section, 26 A 514 where 23 A. 249 is followed 

15. Where there to a complaint, Magistrate moet be presnmed to act under el. (a) —Where a com 

plaint IS made to a Magistrate, the Magistrate takes cognizance under sub«ec.(a)and not sub-sec. (c) even though 
he may record on the complaint that he acts under sub^ec. (r), 14 Bnr. L. R. 250 « 4 L. B. R. 300 = 8 Cr. L J. 
505; 9 Bom. L. R. 212, 11 P. R 1911 32 P. W. R 1911 s 1«6 P L R 1911 12 Cr L J. 217; 7 8 L.R.77« 

15 Cr. L.J.389. 7^ 

IS-A Stamp on complaint and process fee.— A peiition of complaint m a non-cognizable case pre- 
sented to Criminal Court must bear a stamp ol { rupee See ihe Court Fees Act VfT of lUIO-Sch. II, Art 
1(5,. Where a complainant being liable, under Rule l| of the H C Cr Cir.p 7, to pay proceS-fee, neglet^s 
o-reiuses to pay the same, the Magistrate should dismiss the complaint unless he considers that there should 
be a prosecution in the interests of the public under this section, Ratanlal 191 See s 204 

16. Magistrate bound to take cognizance upon a proper complaint— (i) Magistrate has no op'ion —Tt-te 
use O! the term “may take cngnirance or any offence” in this section does not make it optional with a Magis- 
trate to hear a complainant but refers rather to the action of the Alagistrate in taking cognizance of an offence 
in either of the specified courses in which the facts constituting the offence may be brought to his notice He 
IS bound to examine the comiilamant, and then can either issue sumanns to the accused or order an 
inquiry under s 202 or dismiss the complaint under s. 203, 13C. 334; also Ratanlal 363; 29 & 410. 

Notes under ss 200 203 (ii) Complunanl not going to Police ts no ground for not taking cogmzanct •— 

A Magistrate cannot refuse when properly called on to do so, to exercise junsdiction merely on the 
ground that the complainant might reasonably have had recourse to the Police instead of the Magis- 
trate, 12 B. 161; 14 W. R. 36. t»jf) Distnct Magutrate not acting — A Subordinate Magistrate is injt 
precluded from taking cognizance of a formal complaint when the Magistrate of the distnct has refused to act 
upon communication received through post regarding the same subject matter Such refusal does not amonijt 
to dismissal of complaint, 1S99 A. W. N. 201;^ Wetr II, 119. {j’)Offence requiring severer pnntshmerL~\ 
Magistrate duly empowered under Wr O/ww /4f/ of 1878, cannot refuse to take up a case on the ground that 
tie gravity of the offence required a severer pumshment than the Magistrate could infict, Ratanlal 373 
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[v) Magtsb-alt cannol (Uthne jtirudtction becaust number of others jointly concerned tnihe offence have been 
fOn7ncted.-~h Magistrate cannot decline junsdiction and refase to issue process in a case where there has been a 
legal complaint against persons concerning whom there is prtma fane evidence It may sometimes be expedient 
for the authonties to stay their hands after a certain number of people have been convicted but if the persons 
offended against claim to have tned the persons against whom there is evidence, there is no provision of the 
law which can prevent the case from proceeding 13 C. V N 101 See also Notes under s 200 {vi) Must not 
merely accept the conclusion of the Police —When a person appears before a Magistrate and states that an 
offence has been committed and requests that it might be investigated by calling and examining his witnesses 
this IS tantamount to a complaint which the Magistrate is bound to inquire into He could not avoid the res- 
ponsibility of making the inquiry himself merely by accepting the conclusion of the Police on the subject H C. 
707 Jir/also 10 C.7i , i C. W N, 221 {vn) Illegality of arrest — Wherea Magistrate refused to take cogniz 
ance of a case on the ground that the accused had been improperly arrested and brought before him it svas 
that the Magistrate w as bound to take cognizance of the offence as the question whether the officer who 
effected the arrest was acting withm or beyond his powers does not effect the question whether the accused were 
guilt) or not of the offence with which they were charged 2S M 121 See also Note IS to s.54 at p 
and Notes to s 200 

17 Receiving complaint is a Jadlclal act —A Magistrate taking cognuance of a complaint and issuing 
a summons thereon acts not minxstenally but judiciotly 5 B B C. R Cr Ca. 29 

18 Complaints nnder other Acts —Prosecutions under miscellaneous Acts and persons by whom they 

must be instituted. {fThe list « not exhaushte ) 

Act XXI of 1BS7 {Cultivation of poppy m Bengal) s 2e— By Deputy Agent Sub-Deputy Agent 
Collector or Abkhan Officer 

let III of 1877 {Registration) s. 83— By or with the permission of the Inspector General Branch 
Inspector-General in Sind the Registrar or Sub-Registrar withm whose district the offence is committed 

let XT of 1879 {Rangoon Port Commissioners) s 7a— Commissioners or any person authorized by them 
in this behalf 

Act II «f 1880 {.Burma District Cess and Rural Police) s J8 —By order of or under authont) from the 
Deput) Commissioner 

Act Til of 1S60 {A/erehani Shipping) s 5 — B> or with the consent of the Local Government 

Act XT of 1681 {Factory) a IS —By or with the r^evious sanction of the local Inspector 

Act Tl of 1882 {Indian Companies) s 218— fi> the offiaii Liquidator 

Act XII of 1882 {Salt), s, II —On the complaint of an Assistant Commissioner or other Salt Revenue 
Officer not infenor to Sub-Inspector 

Act XX ot it82 {Paper Crirreniy) s 26— By the Head Commissioner Commissioner or Deputy Com- 
missioner of Paper Currency 

Act XXI of 1883 {Indian Emigration) s 86 —The officers mentioned in s. 96 

Act X of 1887 {Native Ptssenger Ships\ s 48 —At the instance of tlie officer appointed to grant cerii 
ficates or Chief Customs Officer 

Act XT of 1889 {Official Secrets) s 5— Consent ol Local Government or of the Governor-General m 

Council 

Aci XIY of 1895 {Pilgrim Ships) s 53 — penalties under this Act shall be enforced only on informa- 
tion laid at the instance of officers appointed to grant certificates or at anj port or place where there is no such 
officer at the instance of the Chief Customs Officer 

AetXIIof 1896 (ZTxfijrf) s.67— A Courtshall nottake cognizance of an offence under any one of ih-J 

following sections of the Act, Mz , 45 46 47 48,49 51,52 and 53 except on the complaint orreport of the Col 
lector or an Excise Officer and unless the prosecution is instituted before the expiry of six months next after the 
commiss on of such offence 

Act YI of 1898 {Indian Post Offees), s. 72.— No Court shall take cognizance of an offence pumshible 
under an) of the provision.-, of ss. 51 53 54 cLln) ind (5) 55, 56 58 59 6J 64 65 and 67 of the Post Office Act 
(VI of I89SI unless upon complaint made by order of or under authority from the Director-General of Post 
OfT CCS or a PostmaslerGeneral 

Aei Til of fast {Jndtan Steam Ship edci) s 9— No Alagistrate shall try any offence u ider the fndnn 
Steam Ship Act unWs he is i Presidency Magistrate or Magistrate whose powers are not less than those of a 
Mngisirate o! the f rsi class. 
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Act Tin of 1B99 {I^trolfum-Ael), s. 9t —In President:} towns — Frestdenc} Magistrates and elsewhere 
first<Iass Magistrates where specially empowered are competent to try cases under the Petroleum Act, 18<>9 j . ^ 
Act T1 of i8S2 {^Companies Act), ss ta— 50— Under the Punjab Government Notification No 3, the 
Registrar of Joint Stock Companies is empowered to authonze any person to institute complaints of offences 
under the Companies Act, 1« P R. 1916 — 17 Cr. L. SI lo. Ca. 962. 

Act XTl of 1908 [Regtslraltott Act) ss 82 and 63 — B} or witli the permission of the Inspector General, 
the Registrar or Sub-Registnr within whose local jurisdiction die offence ts committed, see also 38 A. 334 

18*A. As regards offences under s 20 of Cattle Trespass Act, a Magistrate can take cognizance upon 
receiving complaint, 21 Bom. L. R. 1084 = 44 B. 42. 

111.— CLAUSE (^)-COaHlZAHCE UPON POLICE FEPORT. 

19. What amoants to a Police report.— Police reports include all kinds of Police reports and not 
m^^relv Charge-sheets or formal repiorts under Chapter XIV in cognizable cases (1904-06) U. B. R. Cr. P. C. 25 es 

I Cr. L. J. 1047; 29 C. 417. A Police report in a non-cogmzable case is a Police report within the meaning of 
cl (1 \ (d) and there is no authonty in the Code for examining the Pobce-ofEcer submitting the report as if he were 
a complainant, 1911 U. B. R. 19 = 16 Cr. L. J.97. There is no reason or authonty for limiting the " Police report 
for the report mentioned in s, 170 and the preceding sections of the Code, b 155 shows that Police 
officers are empowered to investigate a noiKognizable case, provided that they act under the orders of a 
Magistrate having power to try such a case and, as a natural consequence, they can send in a report under s 173, 

II A. L. J. 331 = 14 Cr. L. J. 216. Police repon includes also a report unders.62,3P.R. 1910 = 35 P. W. R. 1909 = 
11 Cr. L. J. 150. i^rNoteli unders -tiUifAJatp 9ands. 173 Where a Pohceoflicer carrying out the orders 
of the Magistrate under ss 87 and 83 on being obsuucted. sent a pnv^te person to inform the Magistrate 
of what had taken pbce , and the ^(ag 1 Strat« thereupon sent the Senior Inspector to take up the case, instructing 
him at the same time that he should take the statement of the attadiing Police-officer as the hrst information of the 
occurrence and fonv ard the same to him (the Magistrate) for cogniance to be taken under this section, hetd that 
the proceedings thus instituted were proper and legal 29 C. 417. But in 26B. 150(F.B) it is held that tliere is no 
section in the Cnminal Procedure Code, 1398, which empowers a Police-officer to make, of his own motion, any 
report to a Magistrate m a non-cogmzable case, hence where he hies a formal complaint in sudi a case, he cannot 
be said “to make a report' and his complaint falls within the definition of ' complaint’ ms 4 So the Magis 
trate will be taking cognizance in such a case under subcl (a)of sub-sec. (l)of s 190 and not under subcL (5) ol 
the same sub-section It is doubtful whetlierbythe present amendment by doing away with the word " Police 
report and substituting the words “ upon a report in wnting by any Police-officer the Legislature intend to 
do away with the technical sense in which the word ‘ Police report is understood by the Bomba> High Court 
andthereb} to overrule the Bomba) decision m 20 B 190. If this be so then the report of a Police-officer in a 
non-cogmzable case will have to be regarded as a report under cL (5) and not a complaint under cl (n) and the 
Magistrate will not have to toUow the proceviure under s 200 but see 46 C. 807 and 828 C. W. N 490 whicli holds 
thai'a'^lagistrate by section 190 (i), (6) can take cogiiizance both in cognizable and noncognizable offences 
upon a report such as is mentioned in section 190 (I), (6). 

20. Police Challaa la the Panjeb.— A Police challan is a Police report of Uie laci constituting an 
offence, with the further incident tliat the accused and the witnesses accompanj the report. Tfierefore a Magis- 
trate is competent to take cognizance of the offence of working an illict sull, under Act XII of 1896 on the 
challan of a Deput> Inspector of Police who ts also an Excise Officer in the Punjab See 22 P. R. 1900 and 8 P. 
R. 1901 ; see also 9 F. R. 1903 , 15 F. R. 1837 and « P. R. 1893. 

21. Magistrate not bound to take eognlzaueean Police reporL — A Alagistrate having before him a 
Police report submitted under s. 157 (i) maj determine as he thinks expedient cither to take no furtlier steps or 
to take congmzance of the offence under cL (5) to this secuon or to proceed under s. 203, Weir II, 119 and 150. 

A Magistrate is competent to refuse to initiate proceedings on a Police report in a case In which there is no 
complaint, but only a report to the Police , and if he wrongl) makes an order for the dtsdiarge of the accused 
under s. 253, his order is to be taken as one refusing to tniuate proceedings under this seaion and the High 
Court will not revise such an order, 1 A. L. J. 409 But where tlie Police have reported the case as true and the 
Magistrate believes m Its truth he cannot decline toorderajudiaal inquiry, merely because iiihis opinion there 
u no chance of a conviction and no useful purpose would be served by the inquiry He is bound to examine 
the complainant and issue process, 29 C 410. 
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21-A. Keportof aPoIice-ofDeer laBomba; aPrestin^ ft-wonanvnder a. 10 {l) of the Bombay Prevention 
«f FrostUetion Act, 1923.— An arrest by a Police-officer, who is not specially authorized in this behalf b> the 
Commissioner of Police m Bombay, under s. 10(1) of the Bombay Prevention of Prostitution Act, without a 
complaint for an offence under s 3 of the Act, is illegal, and the Presidency Magistrate has no jurisdiction 
unders ISOofthe Code to try the woman forthe offence unless a complaint within the meaning of s 4(l),(A)is 
before him because in the City of Bombay a valid report by a Police-officer of the kind contemplated by cl (f) 
ofs 190 can only be made (1) in the case of cognizable offence and (2) when it contains information of a 
cognizable offence which he has been authorized by the Presidency Magistrate to investigate, 26 Bom, L. R. 1225. 
See Notes on s 4 (A) 

22. Duty of Magistrate when Police report defeetive.— Section 173 indicates what a Police report 
should set forth and provides that it should among other things set forth the nature of the information Where 
the Police report was absolutely silenfon the 'point, the prosecution instituted on such a Police report was ><61 
aside 37 0 49. In this case no cause w as show n against ffie rule The Police report referred to is the report 
under s. 173, ir one made by the Police after they have investigated the case and ascertained the fact and 
come to the conclusion that there were sufficient materials to justify forwarding the person reported to the 
Magistrate When a Magistrate took cognizance on a report whidi fulfils none of these conditions, his order 
may be set aside 5 8 L. B. 1 = 19 Cr. L J. 92. If the Police report is defective, the Magistrate may treat the! i 
report as a complaint, in which case he would have to call upon the Police-officer to appear and substantiate! ( 
the report on oath 18 G. V. N 1049 » 13 Cr. L. J. 691. 

23 Maglstr&te taking cognizance of case on information derived from the Police report acts nndec 

cl. (b) —The Police report need not set out the name of the accused person to give the Magistrate jurisdiction 
to deal with him under cl (n) or (A) 1903 U. B. R. Cr. P-C. 1. A Magistrate after perusing a Police report 
which set out that proceedings should not be instituted against two persons, directed the prosecution of a third 
person, held, that the Magistrate had not acted under cl (c) and no transfer was necessary, 1907 A. \7. N.93 b 
S Cr. L J. 275. Where during the investigation on a Police report of an offence against L, the Magistrate 
considenng that one 5 also should be joined as an accused person, issued process to lum and tried and con 
victedboth that the Magistrate took cognizance ot S's offence under cl (A) and not under cl (c) of 

sub-sec (I) of this section and was therefore not bound first to take action under s 191, 9 R. L. R. 65n 14 Cr. L. 

J. 290. Although a Magistrate not empowered under cl (c) ot this section cannot take cognizance of an offence 
on his own motion he has the powers on receipt of information from the Police to order the prosecution of anv 
person, who, m his opinion, ought to be put on the tnal , a forlxort he can after taking evidence, know whom 
the police ought to put up before him and order such person to be put up before him, 4 L B. R. 137 7 Cr. L J. 

414. A Magistrate may take cognizance under this sertion of an offence brought to his notice by a Police 
report which affords ground for suspicion that an offence has been committed , but, as a matter of sound judicial 
discietioii, a Magistrate sliould not so proceed and direct that the person suspected be tried until some person 
aggneved has complained or until he has before him a Police report on the subject based on an investigation 
directed to the offence to be tried, 14 C 707 (F B ) When a Magistrate received a paper by post to the effect 
that certain Chovvkidars had committed an offence and the Magistrate then and there sent the paper to the 
Police for inquiry, who sent a report suggesting the prosecution of accused and thereupon the Magistrate 
took proceedings under s 204, held that it must be presumed that the Magistrate acted upon the Police report, 
llA L.J 331«14Cr. L J. 218. 

24 Magistrate tahing cognlzanee of case on Police report directed by himself acta under cl (bV— 
Where on a complaint against certain persons to a Magistrate an investigation is made by the Police and a 
report made to the Magisuatc implicating several other persons not mentioned in the complaint, and if the 
Magistrate thereupon lakes cognizance of the offence against ihe persons not mentioned intheongmal com- 
pbint he does so under cl (A) and not under cL (c) of this section, so that s 191 does not apply to such a case, 
saw. N.864. 

29 Appellate Court re*trylsg a case Itself^ acts under this enb-sectlon. — Where a Magistrate acting 
under v 423 (1) (6) sets aside on appeal the sentence of the onginal Magistrate and tries the offender himself the 
Magistrate acts under sub-sec (A) and not (r) as he Ins before him the Police charge-sheet stating all the facts 
30 M 328 , 

— A leltcr wriiten to the Supenntendent of Police to his supenor charging a Police-officer with 
e*loril>nwas placed Iwforc n Magistrate who issued a n arrant on die strength of It Without ezaminiiij, thi. 
Sup<“tlmcn<lent held ihe letter w as not a Police report but a complaint, 20 Cr. I.. J. 679. 
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lY —CLAUSE ({r)-INFORHATION, KHOWLEDGE OR SUSPICION 

M IpplicAtlen of cUsie (c) It for Tladleatloa ef pablle Jnitlee —Clause (c) of this section applies 
only to cases In which a private individual who Is Injored or a^gneved or someone on his part does not come 
forward to make a formal comphint It Is a provision of law for enabling a public official to take care that 
justice may be vindicated notwithstanding that the persons individually aggrieved are iihwilling or unable to 
IM-osecute SB. L R.374=:1SW R 37 

37 Sosrcei of Inforraatlocu— (n) CoMtiumca/ioH through post— A communication received by a 
District hfagistrate through post is not a complaint but it is an information coming under cl {/) of 
sub^sec (I) and may be acteiTuiioii by^uUTMaglstnite if he choose but he is not bound to deal W'lth 
It judiaa’ly 1899 AWN 201; 11 W R 1 It is competent to a Magistrate to receive and take action on 
petition relating to cnminal charges when transmitted to him by post whether the Magistrate should do so or 
not is a matter withm the Magistrate s discretion In each particular case The language of cl (c) viould clearly 
cover such a case— even an anonymous letter being Information received from any person other than a Police- 
officer Weir 11, 149 5kralso4M L.T 481 The opinion was expressed that a Magistrate not speaally 
empowered under s. 190 {e) cannot issue a warrant for the arrest of a person in the absence of a complaint and 
on the information contained in a telegram to him from a would-be complainant 

(4) ylnouymous polihoit —Where a Magistrate lakes cognizance of a case on anonymous communi 
cation he does so under cL (c) of the section and the accused is eniitled to ask for its transfer to some other 
Magistrate 3 C. W N 65 

(f) Cogntittnee ctf a case upon tngutry held by Sub'Stagtstraie — When a District Afagistrate takes 
cognizance of offences under ss. 161 and 116 I P C , on an inquiry held by a Subordinate Magistrate which 
was directed to consider an altogether different question held that the case was instituted in the manner 
desenbed in cL that the Magistrate was on the objection of the accused debarred from holding the trial 

himseU 3 C. W N 362 

(rf) In/omtalion reettced /rotn another Magtstraie —A Magistrate takng cognizance of an offence 
on information received from another Magistrate acts under cL (e) and the accused is entitled to have the 
case transferred to another Magistrate tO P W R.19f4Kl5Cr L J 261 

(e) Meaning of in/oniiatioti received /row person other than a Pottee-offieer— Section 190 (c) cannot 
possibly include a case of information derived from the Police and does not oblige a Magistrate acting on such 
informationtoadoptthe procedure unders 191 3P R 19i0a35P W R 1909all Cr L J ISO The expression 
liiiormation received from any person other than a Police-officer in s. 190 (1) (c) clearly means only such 
information as does not constitute a complaint or a Police report Per Irw in 0 C J in 14 Bor L. R 250 w 
4L.BR.300 Note 23 

28 Illegal order of District Judge directing the prosecution of a person Is not Information.— The 
order of a District Judge as a civil off ccr directing tl e prosecution oi a m nor under tl e Guardian and tl irds 
Act cannot be regarded as informal on w lU in the meaning of cl (c) as h s order was illegal and there was no 
vuthonty for the prosecution 87 P L B 1910^11 Cr L J 602 See hovever 11 Cr L.J 736 (Barma) 

29 Has Magistrate no power to take cognizance on information derived by himself In another pablle 
capacity?— In 37 C 221 it vas following 10C.W N 775 that a Magistrate who has received information of 
an offence in another publ c capacity eg as manager of an encumbered estate cannot act on it in his capacity 
o a Magistrate and take cognizance under s 190(1) (e>, If the ^lagistrate desires to institute proceedings he 
should follow the ordinary procedure and have a proper complaint lodged CuICarvdlff J was of opinion 
that the ruling in 10 C W N 775 went too tar Where a Alagistrate is personally intereste I in a case he cannot 
under s. 556 try it or commit it for tnal without speaal permission but the line is drawn at trial or commitment 
and does not go the length of impeding mere cognizance of enme. See 12 C. W N 438 Hut 43 V 709 agree-, 
walh the opinion of Carnduff J and holds that the fact that a Magistrate who happens to be al-o the 

( / presidert of the District Board receives in the latter capaaty information as to the commission of an offence 
I by a servant oI the Board does not debar him from taking cognizance of the offence unders. >90 cL (r) of 
1 the Code. 10 t W N 775, dissented front. 

And m 2 p 459 it was 4cWthat where the Distncl Registrar was also the District Magtstrate and found 
that a document in an appeal before him, was a forgery and ordered the prosecution of the appellant under 
S.471 1 P C. held that although ihe bistna Registrar was not a Coun within the meaning of s. 476 he could 
as District Magistrate take cognirance oi the offence under s. 190 <lk(r). 

30 Cognizance ef ease pnt up before him by the order ef another Magistrate bonder cl (c) — A 
Magistrate passing orders tor the issue of summons gainst the accused in a case placed before him by an order 
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of the Collector to the effect that the case should be put up before the-JIagistrate for the issue of necessary orders 
takescognizanceofthe case iindersub<ec.(f) 12C.W N.43Sc=7 Cr.L.J.224. also H Bar. Ir.R. 327 = 9 Cr. 

L. J. 64, The Police reported an information of thett lodged against the petitioners b> 5" to be false and 
recommended the prosecution of S, the Deput> Magistrate in chaig;e on receipt of the Police report ordered a 
]udicul inquiry although there was no complaint bj 5 and made over the case for disposal to another Magis- 
trate fi who issued summonses against the petitioners , held, that the first Magistrate who really contemplated 
taking proceedings against the accused was the Magistrate B and that it was clear that he did not act either 
upon a complaint or a Police report and although (c) did not strictly apply it was desirable that the case should 
be tned b> another Magistrate 15 G. W. H. 795 = 14 Cr. L.J. 425. Where a District Magistrate holding an 
inquir> under the Land Revenue Code, comes to the conclusion that a case had been made out against the 
accused under ss. 161 and 162, I P C, and after obtaining the sanction of the Coiernmeiu transfers case to a 
Subordinate Magistrate ^eld that it was the Distnct Magistrate who took cognizance ol the offence and not 
tl e Subordinate Magistrate, 7 Bom. L R. 637 = 2 Cr. L. J. 532. 

31. Vh&t the fnformstlon roust contain —To jusufy a Magistrate in taking cognizance of an offence 
under s 190 (c), upon information receued from any person other than a Police-officer, the information need not 
contain all the allegations necessary to be proved to estabhsh ihe offence , it is sufficient if enough is alleged to 
lUhtiiy the Magistrate in dealing judicially with the matter, 35 C. 1076. 

32 If a Magistrate acts on fasufficlent laformatiou, High Court may atay proceedhigi is the abaeoee 
of evidence.— Where prosecution against one B under Opium Act, having failed, tlie District Magistrate 
without any further information on that subject directed proceedings to be taken against and his servants, the 
consignors of the (opium) parcel, and that they should beheld by a Sub-Magistrate, and that " when the case 
was disposed of, the record will be pul up before the District Magistrate for evecutive action. that the 

District Magistrate having himself instituted the proceedings took cognizance of the offence under cl (<■), and 
by the fact of hi» having directed that the trial should beheld by a Sub-Magistrate, his action cannot be 
regarded other than that of a Magistrate acimgjudicially, and that the proceedings having been taken without 
any evidence at all should be stayed 4 C. W, H. 823. Where a Revenue Officer who is also a Magistrate 
himself institutes proceedings under cL (r) and directs one of his Subordinate Magistrates to proceed with the 
trial the action of the Revenue Officer certainly cannot be regarded, as other than that of a Magistrate acting 
ludiaally, 4 C. W N. 82S. ^«e also 9 Bom. L B. 212 » 8 Cr. b. J. 202. 

83. Procedure on getting Information —(a) Magistrate i^und to record the information on tvkxehhe 
ec/j—Whcfe a Magistrate takes coginzaiiceof an offence oninformation from any person, other than a Police 
Officer, he should at least record the information on which he has acted though it may not be obligatory upon 
him to disclose the sources of his information But where ihe Magistrate is himself directly interested in tlie 
case as the \gent to the Court of Wards he was held not competent to act on the mformntioti which has reached 
him as such agent and to issue warrants, as by so doing he was practically making himself n Judge m his own 
Case, 10 C W. N. 775 =. 3 Cr. I, J. 473, where 3 B. L R. 274 and 13 W. R 1 ire followed. 

(i) So much of the information should be recorded as to make out a primafacte case —What allega 
tions or how much of the information should be recorded by the Magistrate in such a case, it is difficult to lay 
down in general terms, but when it is found that the recorded information is suRiaent to Justify die Jfagistrate 
in considenng that a prtma facie case has been made out, the High Court will not interfere with the 5fagis 
trite’s action in taking cognizance under s 1S0(£) 33 C.1078. 

(r) No power to admimiler oath to a person from whom Magistrate seeks injormation —A >f3gis 
trite wishing to ascertain whether there were sufficient grounds for his taking action under cL (r) of dns 
Section agaiast some person not before the Court has no authon^ to administer an oatli to a person from whom 
he seeks iniormauon, and the person so examined Is not bound by any provision of law to speak the truth, 

27 C. 455 , 7 M. L. R. 65 = 12 Cr. L. J. 326 

(tf) Magistrate must inform ihe accused that he ts entitled to have the case transferred See^ 191 
md Notes thereto 

34. * Knowledge.'— A gratuitous suspiaon or belief founded on private information contained in an 
anonymous (veution Is not ‘ knowledge A Magistrate is bound to disclose the inlonnation, private or otherwise, 
on which he has issued a warrant for the arrest o! the accused, 4 B. L. R. ippx 1 = 1* W. R. 1. 

35. Taking cognUanee nnder cl. (c) does not deprive Magistrate of JurUdletlon to try.— This section 
very clearly siiows that ihe mere fact that i Magistrate wl».is authorized under cL (r) to take cognizance 
<*f offences Ins direcietl tlie institution ol proceedings upon his own knowledge or upon Ins own suspicion 
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in -ACTS OF THE GOVERNOR OF FORT ST GEORGE IN COUNCIL. 


Period 

OF I IMITATION 

1 Year 

Act 

Section 

Title of the Act 

j Remarks 

Six months 

t 1 

1889 

1 IV 1 

1 42 

1 Salt V 


Do 

' 1S73 

' f 

9 

' W/M Elephants 


Do 

1886 

I 

72 

Exase 

' 

Da 

1886 

II 

87 

Madras Harbour 


Do 

1838 

III 

SI 

Madras Cit> Police 


Do 

, 1904 

III 

452 

Madras City Muniapalitv 


Three months : 

1 1888 

I fH 

81 

1 Madras City Police 


Ten dajs 1 

1 1866 

II 

, r 

1 Cattle Disease 

1 See Amendments 


IV -ACTS OF THE GOVERNOR OF BOm'^AY IN COUNCIL. 


Six months I 

1879 

VI 

87 1 

Port Trust ^ 


Da 

1838 

111 

514 

Bombay Municipality 

Se^ under 3 months 





below 

Do 

1890 

1 11 

61 

Salt 


Do 

1 1890 , 

IV 

80 

District Police 


Do 1 

IS9I 1 

11 

33 

Steam Boilers | 


Four months I 

1878 1 

V 

67 1 

Exase , | 


Three months 1 

' 1867 

VII 

42 1 

District Police ' i 


Do , 

1873 

VI 

82 

District Municipalities 

See Amendments. 

Do 1 

1888 

III 

614 

Bombay Municipality 

See under 6 months 
above. 

See Amendments 

Eight davs | 

1867 

VIII 

1 

Village Police 

1 


V-ACTS OF THE LIEUTENANT GOVERNOR OF BENGAL IN COUNCIL 




VII 1 

37 

Salt 

[ See Amendment? 

Do 


VII 

72 

Excise 

Do 

Do 

1879 

III 1 

12 

Steam Boilers i 




IV 1 

99 

Calcutta Police | 

' See Amendment? 

Da 

1 1884 . 

Id ! 

3»3 

Distnct Muniapaliues .. | 

,See Act IV 1894 s Ss 



11 

419 

Calcutta Municipality 




III 

I42 

Calcutta Port _ 

i .She J^mendmeni?.— 

" Do 


II 

96 1 

Calcutta Hackney Carnages i 


Two months 

1 1880 

L 

VIII 1 

12 

Contagious Disease Animals | 

1 


191. When Magistrate takes cognizance of an offence under syb-section (I) clause (fj 
of the preceding section the accused shall before any evidence is taken 
Transfer or TOinmit- be informed that he is entitled to have the case tned by another Court and 
cation ,{jbe accused or any of the accused if there be more than one objects to 
being tried by such Magistrate the case shall instead of being tned by such 
Magistrate be committed to the Court of Session or transferred to another Magistrate 

Rotes.— 1 What amotmti to taklo^ cegnlianco under cL (c) of s. 190, see Notes 3 anti 27—33 to s J0O 
2. Aecnied must be informed of his rl^bt to claim transfer— His silence fa no waWer.— These 
words shall ts entitled are mandatory and a Magistrate cannot refuse to comply with 

19 A SiS. Silence on the part of the accused to take any objection is to die trial by a Migislnte la mS 
cognizance of the case against him under cL (r) in the face of the obligation imposed on the ifagistrate by 
law to Inform the accused of Jus nght to object to the trial by such Magistrate cannot prejudice him an 
there cannot be aoy waiver of his right in sudi a case 3 C. W N 279 See also 6 C. ff N 302. The 
accused U he elects to l,e tned b) another Court n ust signif) his election before any esidence is tatf'i 
y^P R 189«atp.«3. 
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3. Oniftiion to Inforra the •ceoted of hit rijlits nnder the testfea, net mere Irrejslanty.— This 
€eciion IS a modification of the same section of Act X of 1682 as amended by Act III of 18SI, and it ts now 
made clear that the accused shall be informed of bis nght to be tned bj another Court and that an opportunity 
must be gnen him of tnaking his choice before any e\idence is taken. Such an omission cannot be held to 
fall Mithm the proMSions of s. 537 especial]> when he Magistrate had interested himself very con 
sider^bl} in preparing the case against the accused, IS P. R. 1898< When cognizance has been taken 
under cL [c), the accused is entitled to have the case transferred and the Magistrate has no option 
or alternative but to grant such application of the accused or commit him for tnal A Alagistrate who, not 
withstanding an ^ipphcation by an accused for transfer, proceeds to hear the case, acts without jurisdiction and 
any error or defect inliis procedure is not cured by s 537, 13 A. 345 A Magistrate is not competent to try the 
case until he has informed the accused Omistion to inform will invalidate the convictioa,6 P. L, R. 333 (1905) , 
381.212; SN.L.R.113s 4 Bnr. L, T. 359 a 13 Cr.L.J.53. The fact that the Magistrate did not inform the 
accused that he was entitled to have the case tran>feiTed, is a ground for hav mg the proceedings set aside, but 
not for making an order for transfer, Weir II, 151. Where a Cantonment Magistrate warned the accused that he 
must not tie his buffaloes in a certain spot.but the accused persisted and the Magistrate on a local inspection 
finding the place filthy, charged and convicted the owner on his own personal knowledge I/t/d, the mere fact 
that the Magistrate had made a local inspection did not debar him from trying the charge, provided he acted 
on independent evidence before convicting the accused. But if the Magistrate intends to proceed on his own 
knowledge without taking any independent evidence, he must conform to the provisions of this section and 
hence the conviction and sentence vv ere set aside as illegal, B P. R. 1905 ss 2 Cr. L. J. 45. Seg also 3 A. L. J. 694 >=• 
1906 A. W N. 303 -t 4 Cr. L. J. 374. In 31 P. L. R. 1905 » 2 Cr. L J. 187. the Punjab Chief Court m quashing a 
similar conviction observed “that the brevity permitted in a summaiy tnal does not mean that there shall be 
no tnal at all or that an accused can be heavil> fined at a Magistrates discretion on a personal knowledge, not 
withstanding that the law gives the accused the nght of demanding that his case should be tried by another 
Conn 5rralso84 P. L. R. 1905^2 Cr. L J.365,f0C W. 11.775, 21 A.L.J.89.41 A. 164 (22 Cr. L J.319 

4 * Trial ’ ef a ease does not Inelade preUmlnary Ingelry and Magistrate may commit to Bessisni on 
ebjeetioa.»When a Magistrate is empowered to make a commitment of a case within hts cogniaance he 
cannot do so without holding a preliminary inquiry, aforhon, when the case is triable by the Court of Session 
exclusively, 21 A. 109. Tlie right v tew appears to be that the accused are only entitled to object to a tnal by 
the Magistrate taking cognizance under cl (r)ofs 190, but the Magistrate is not bound to transfer the case he 
may elect to oammit it to the Court of Session, 22 H. 148 ; 26 C. 786. 

5. Accused not eoCltled to choose hbown Court— All that the accused is entitled to under this 
section IS to have the case tried by mother Court The section gives the icccused no right to select or deter 
mine for himsell by what other Court the cise is lo be ined TB 0111 .L.R 637=:2Cr.L J.582 See22K 148. 
Note above 


6. Applicability of the section (0 proceedings under Chapters Yll and Xlll.— 11 a Magistrate 
proceeding under s. 110 Ins received inforiii.itioii other thin under cL («) and (d) of s 190, he is not bound 
toiniormthe accused tint he is entitled to have the matter heard by anoUier Court, 27 A. 172 Out the 
principle that no man ought to be a Judge in his own case would apply, if a Magistrate instituting 
proceedings acts or relies on his knowledge of the chvracter of the party proceeded against 29 C 392 
See Note 15 at p 182 .and also 24 A. 151 and 1904 A. W. N 206. 

7. Appellate Magistrate taking cognizance of cate and re-trylng need not transfer SOM 238. 

Note 2a at p -178 

8. Magistrate takingeogalzancecaBuotbear appeaL— A Subordinate Magistrate who took cognizan e 
of a c i-e under <ub-»ec (t ), (<•) of s 190 could not .dter becoming District Magistrate hear an appeal from a 
conviction in tlie cose vvlndi was tried by another Suborvlinaie ^lagistrale without following the procedure 
laid down by llii' '•ectioii, an appeal being part 01 the trial for an oSence, 12 C W. H. 433 b 7 Cr. L. J. 224. 
But V Mvgistrate who did not take cognizance or directed a local investigauon but merely directed the issue 
ot summons holding that the invoiigatmg Magistrate hadnot given satisfactory re.asons forrecomrnending the 
d 1 sm 1 ss. 1 l of the complaint is not incompetent to hear the appeal on co ivicUOii,36 C.869. See aLo 1899 A. W. H. 
74, uidcompvre 16 & 121; 12 M. 451 j 33 C. 44 { 1895 A.W.N.23B;13C.975. 
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. 192 . (1) An> Chief Presidenc> Magistrate, District Magistrate or 

Ma^totes^ ^ Sulxin isional Magistrate may transfer any case, of which he has taken 

cognizance, for inquiry or tnal, to any Magistrate subordinate to him 
(2) Any Distnct Magistrate jna> empower an> Magistrate of the first class who has 
taken cognizance of any case to transfer it for inquir> or trial to anj other speafied Magistrate m 
his district who is competent under this Code to trj the accused or commit him for trial , and 
such Magistrate may dispose of the case accordingly 

Notes.— 1. at Note the difference belweett sub-secs ( 1 ) a«£/(2)— {a) Under sub-sec (1) 

the transfer may be made to any Magistrate subordinate to the transfemng Magistrate while under sub sec ( 2 ) the 
transfer must be made to a specified Magistrate competent to try the accused or commit him for tnal (4) Under 
sub-sec ( 2 ) any case maj be transferred while subsec ( 2 ) seems to contemplate such cases onlj where there 
IS an accused and he is to be tned or committed excluding cases under ss 144, 14S, etc See 1C W. N. 821 
and 36 C. 370. 

{it) Distrtci and Sulnityistonat Sfagtitraies have co-orduiale jurtsdtehott as regards cases fending 
before Magistrates subordinate to lattei — Under this section the Distnct Magistrate and the Sub-diMsional 
Magistrate ha\e coordinate junsdictionas regards cases pending before Magistrates subordinate to the latter, 
and whatever the Magistrate of the district might do with regard to offences committed in the district, die 
Divisional Magistrate is competent to do with regard to offences within his local junsdiction, 4 A, 366. See 
al:o 12 A. 66. 

(liO Orders uot wUhxn the scope of the sechon —It is not competent to a Oistnct Magistrate to 
direct a Subordinate Magistrate to dispose of a case, pending in the Court of the latter in a particular manner, 
eg , by comnutment, Weir II| 152 and Weir 1, 289. 

2 What ’eases’ nay be transferred —Though the words 'any ease' are veo uide, it is doubtful 
having regard to the position of this secuon In the Code, whether they do not apply eNclusiveb to criminal 
cases or cases relating to offences, 28 C* 709 at pp 716, 717. But in 33 C. 243, it was he/d that under diis 
section a Distnct Magistrate is competent to transfer any case cognizable by a Cnmlnal Court and his jioMer 
of transfer is not restricted to criminal cases only 

(rt) Casesund'rs 107.— A District Magistrate may under die provisions of this section transfer to the 
file of a first class Magistrate subordinate to himsell, proceedings which he had himself initiated under s 107 
though sudi Magistrate of the first class by want of local junsdiction would be incompetent to initiate sudi 
proceedings 24 A. 191; jr; also 31 C 3S0 , 29 C. 389; 28 G. 709 ; 92 C. 898 and Notes under s 107 

(4) Casesunders 110 — A Distnct Magistrate is competent under this section to tnnsfcr a case 
under s. no, 3S C.243 But iMjt where the Magistrate to whom the case has been transferred is not empowered - 
to decide cases under s. 110, BatanUl 838 , 1 8 L R.2 = 9 Cr. L J 246, and Notes under Heading \VI at 
p 212 

tf) Cases under s 145 — Hie words oi sub-sec (1) of this section are wide enough to include cases 
under Chapter \II The general power conlerred by this section and s. 523 upon Distnct and Subdivisional 
Magistrates IS not tahen au3> or cut down b> anything m s. I4S 22 C. 893 ; 26 U. 183 , 10 C. W N 1093 and 
2C L.J 6i4s= 3 Cr. L. J, 83. But a Magistrate of the first class empowered to transfer cases unper sut>-sec 2 is 
so empowered only to transfer an incjuiry or tnalreTating loan accusation or charge of an offence He is not 
competent to transfer cases under s 143 4 C. W. N. 821, ybf/tnvrd m 36 C. 370, jrr, however, s. 529 (/)and 

5 C. W. N. 686, where a District Magistrate transferred a case under s. 145 to a senior Deputy Magistrate to be 
disposed of by him or by any other Magistrate whom the latter may direct and subsetjuenti) the l>eput) 
MagLsunte transferred the case to anotlier Magistrate who finally disposed of it. Held, that tlie transfer under 
tins section was irreguhr, not being to a specified Magistrate, but by reason of s. 529(/), the irregubrit) did not 
vitiate the |iroceedings See Note 163 at p 306, 20 A. U J,213, 

(t/) Cases under ss 487 and S56—eg , cases falling under s 487 or s. 556, or cases uuliated by the 
Mdgfstrvte himself or in whicli he is a material witness, xre 1 B. L. R A. Cr. IS; 8 B L R. 422 (P.B ) , 2 C. 23 
— 25W R.67;99CS92|19M 863 j 94 C. 499, and 28 C. 727. 

3, When cuet may be transferred. — The section empowers the transfer of cises of which cognirancu 
It i-» l>et.n nken for {iHjuiry or uial 
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(a) Comptatnt may be transferred eten before tutu of process —'Vai term * case’ has not been defined 
in the Code,' but reading together s. 192 (1), cl (a)o{s. 190(1) and proviso (^) to s. 200, It is clear that it Includes 
a proceeding upon a complaint as soon as the complaint has been received by the Magistrate who takes cogniz- 
ance of the offence complained of Therefore a District Magistrate may, under s 528 on the application of 
an accused person, Withdraw a complaint from one Subordinate Magistrate and refer it to another Magistrate 
even before the first ^IagIst^ate has deaded to issue any process against the accused, 7 H. L. K. 97el2 Cr. L. J. 
437. Jfr.howe\er,27 C.798. 

(i) Part heard ease cannot be transferred — Where a Magistrate who has taken cognizance of a case 
and partly tried it finds that only an offence which a Subordinate Magistrate is competent to try has been 
committed, he has no power to transfer the case to the Subordinate Magistrate but must dispose of it himself, 

Weir II, 193. also 12 A. 66. 

(c) Transferred cases cannot be transferred — This section has reference onlj to cases of which the 
transferring Magistrate has taken cognizance,**, acted unders. 190 It has no reference to cases which have 
been transferred, 12 A. L. J. 277 s IS Cr. L. J. SS7 ; 36 A. 16S. This section confers no authority on one Subor- 
dinate Magistrate to refer to another Subordinate Magistrate a case referred to him for disposal, 7 H. H. C.R. Appx. 
XXXIIl Weir II, 151. Rut having regard to s 529 (/), proceedings would not be void, if the Magistrate acts 
in good faith, Weir II, 192 ; 4 C. W. N. 821. 

{d) S 192 (l)of the Code empowers a Magistrate to transfer a case or inquiry or trial but it does 
not empower him to transfer a case simply for the purpose of considering -i report of an investigation under 
s. 202 of the Code which he has himself ordered. The provisions of s. 193 or 202 do not entitle a Magistrate, after 
he has proceeded under the latter section to m-ike an order under the provisions of s 192, transferring the case 
for being dealt with under s 203 or 20I without a fresh investigation as contemplated by $ 20Z 29 C.|W. H. 908, 
4. Power to transfer eases which the Sobordinate Magistrate is not eompstent to try.— Though a 
complaint under s 20 of the Cattle Trespass Act must be entertained either by a District Magistrate or a Magis- 
trate specially authonzed, such Magistrate has now power under sub-sec (I) of this section to transfer the Case 
after taking cognizance of it, to any Subordinate Magistrate, 34 C. 926 overruling 33 C. 300 ; 23 C. 442, where it 
was held that the section does not authonze a Distnct Magistrate to transfer for tnal to a Subordinate ^^ag1strate 
cases which are not m the power of that Magistrate to try 

8. NoUee of transfer should b« given to parties.— Deiore transferring a case under s, S28 from one 
Subordinate Magistrate to another, a notice of such intended transler should be serted upon the parties to 
come forward and show cause why such transier should not be made, 3 Bom. L. R. 343; 8 C,393« 10 C.L.R.239. 
See also S A. 749; Ratanlal 460 ; 32 B. 919. But where a case is transferred under this section as soon as 
complaint is received, no notice would seem to be necessary So also notice is not necessary where a District 
>Iagistrite suo tnolu withdraws the case to his own file or transfers or re transfers it from one Court to another 
under his control 3 P. R. 1910 = 89 P. W. R. 1909 = 11 Cr L.3. 150, where 24 M. 317 ts referred to 

fa) Transfer how made tn the PunjaO — “Complaims referred to Subordinate Magistrates under this 
section must always be sent by post or by a messenger of the Court, after being endorsed with the date of 
presentation and an order of reference, speafymg the number of days within which the complainant must 
appear to prosecute , and, at the same time a memorandum must be given to the person presenting the 
complaint, informing him what Magistrate the complaint has been referred to, and of the time within which he 
must appear before sudi Magistrate to prosecute” — Punjab Gazelle, 1879, Pt lll.p 527 

6. Effect of transfer.— <a) ll'hen no reservation u made, the whole case ts transferred.—' Where o 
complaint or Police report deals with several persons, it is not necessary that the entire case, ue, the case 
regaling the offences committed according to the complaint or report should be transferred. Whether such a 
transfer has been made is a question of fact depending on the intention of the officer 'marking the order, which 
intention must be gathered from the order itselL ^Vbere no reservation is made, it may be concluded that the 
entire evse has been transferred.”— /Vr Hendeksos, ) . 32 C. 783 at p. 789. 

(4) After transfer no other MagtslraU can deal with that case —Where a case has been transferred 
to a Deputy Magistrate, It is that officer alone who has jurisdiction to deal with anj applicauon or summons 
until the case is withdrawn bom his cognizance. Tbe case Is entirely out of the hands of the transferring 
Magistrate, so long as it is not withdrawn from the file of the Deputy 'lagistrate. Until sudi withdrawal, the 
Distnct Magistrate has no power to make any order, save an order, for further inquiry under s. 437, 32 C. 783. 
See also 3 B. UR. Appx. 191 = 12 W. R.93s 27 a9TS{27 C.798; S C. W. N. 483; 4C. W. N.242and SO C 449. It 
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IS the case that is transferred, i e , offence, not the offenders, of which cognizance has been tak.en under s 190 
and he can proceed even against parties not mentioned in original the complaint 4 C. W. 560; 27 C- 979, 
41 C. 1013. He may while discharging the accused sent to him institute proceedings against persons concerned 
in the case whom the transferring Magistrate had not summonedeven on complaint, 7 C. L. J 249 =7Cr. L. J.318 

7. After transfer prosecntioa witnesses meat be examined afresh —When a case is transferred after 
the evidence for the prosecution has been recorded the procedure to be followed is that the prosecution wit 
nesses must be examined afresh The Magistrate cannot act upon the evidence recorded alreidj by another 
Magistrate 14 A. 346 , Weir II, 152, But see 35 C 457 and Notes to s 3^0 

8 Sworn statement need not be taken afresh if already taken before transfer.— The power conferred 
bj this section to transfer cases to Subordinate Magistrates after taking cognizance thereof maj be exercised 
before the examination of the complainant [s. 200 (a^ but where the transferring Magiatnte has hlreadi 
examined the complainant, the Magistrate to whom the case is transferred, is not bound to le-examine the 
complaint also200 (c) and 4 N-W. P H.C R 88, rWi/i 18 W. R. 18 

9 Chief Presidency Magistrate —Tlie subordination of the Presidenc) Magistrates (stipendiary as well 
as honorary) to the Chief Presidency Magistrate, is of the same kind and extent, as tlie subordination of Magts 
tratesand Benchesto the District Magistrate tinders 17(1) Tlie Chief Presidency Magistrue can tlietefore 
ict under s 528, 1 Rom L R. 347. 

10. Powers of first-class Magistrates tn Madras and Punjab -In Madras and in tlie Punjab, all 
Magistrates of the first class have been invested wiih powers to transfer cases to their Subordinate Magistrates 
under sub-sec (2}— fort Si George Casetlc, 1873 p 717, Punjab Uaielle 1879, Pt J p 680 

11 Transfer by Magistrate not anthorltcd.— If a Magistrate not empowered under this section 
transfers a case, the irregularities cured by $ 529 (/} 36 C. 669. 

18 Rales as to proper eonstraction of transfer orders of the High Court [directed to the District 
Magistrate —When a criminal case IS transfeired by an 01 '' ’ 

Distnct Magistrate to the Court District Magistrate i 
power to transfer the case to a subordinateCourt. that 

Court If no such intention is expressed it will be understood that m the case of -x transfer from a Court 
subordinate to a Distnct Magistrate to a Distnct Magistrate s Court that District Magistr ites Court is expected 
to try the case itself but, when the transier is from the Court of one District Magistrate to thil of another it 
will be understood thit unless the coiurarj is directly expressed tlie Magistrate ol the Court to which the 
transfer is made has power and Jurisdiction toapply this section and to transfer the case to the Court of any 
Magistrate subordinate to him who may be competent to try it 19 A 249 ' ^ I j 


193* (1) Except as otherwise expressly provided by this Code or by any other law lor 
Cognizance Of mforcc, no Court of Session ^ -shall takecogmzance of any 

offences by Courts offence as a Court of original jurisdicbon unless the. accused has been 

of Session committed to it by a Magistrate duly empowered m that behalf 

(2) Additional Sessions Judges and Assistant Sessions Judges shall try such cases only 
as the Local Government by general or special order may direct them to try, or, as the Sessions 
Judge of the division by general or special order, may make over to them for tnal.J 

Hotel.— 1. Generally Seisieni Court hae no authority to take cognizance of any offence or hold a trial 
without commitment.— Lxccpt In cases in which i Court of Session is expressly empowered totvke cognizance 
of vn oflence as a Court of ongiinl jurisdiction it li is no power to do so, unless a commitment has been made y 
a Magistrate duly empowered in that beliilf 1907 A W, H ITBEsfiCr L.J 7 .SVtf Notes to <!S 229 and 227 vs to 
tlie powers of n Sessions Court to add new Charges 

The tnvlof persons who are not commuted to the Sessions Is invalid 1SM,332 | 22 C M The absence 
of any commitnicnt IS V defect m substance not in form and therefore not covered by s 517 42 P R 1884 at 


p 92 See ilso 25 M 61 (P C.) and Note 9 
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Exctphons to itns general provtsxon — In the following cises a Court of Session can take cogni?anc^ 
of cases without commitinenf by M&glstntei. 8. 138.— Power fo order commitment on examining refottfs 
8, 4T7.— Power of a Court of Session to take cognizance of offences commuted before itself and triable W 
Court of Session exclusively 8.478.— Power of Civil or Revenue Courts to complete investigation and co^i™* 
to High Court or Court of Session.*' S. 430.— Procedure in certain cases of conterSpL b. 483.— Proceedings 
a person refusing to answer or produce documents S. 851.— Would seem to empower a Court of Session to 
proceed against any person attending the Court and appearing to be an offender See ss 195 and 4'^6 for 
power to sanction and for sending for inquiry cases mentioned m s 195 * 

2. Object of the restriction Is to teeare to the acessed & preliminary inqalry.— The object of restnct 
ing a Sessions Court from taking cognizance of any offence unless the accused person has been co"' 

muted b> a Magistrate, is to secure to the prisoner a preliminary inquiry which affords him an opportunUy of 

becoming acquainted with the circumstances ofthe offence imputed to him and enables himto mak® his 
defence, SM. 351 and see Notes to s 203 In another case same High Court remarked “the 1®* 
contemplates that m serious cases of which a Court of Session may take cognizance, the accused should have 
some information of the case he has to answer ” 4 H. 227. 

3. Effect of Informal eoramltment. — A Court of Session cannot treat as a nullity a commitment by a 
Magistrate of the first class on the ground that he investigated the case, and commuted the prisoner without a 
formal complaint being made to him, but should proceed with the case m the usual way, 4 6. H. C. B. Or. CA< 
The onus is on the party impugning the | correctness of the proceedings to show that there was no ]unsdic:ll°°> 

13V.R.17. Stt Eitdenee ^et,s 114, cl (/). Se*s 532and Notes thereunderas to when irregular commitntents 

mav be validated. See 3 R. S3. 

4 Amended charge to be In the name of commlUlDg Magistrate.— The charge though 
or altered by the Sessions Court, under s 226, must still be drawn in the name of the committing Magistral® — 
M H C , sort Augusiy 1862 

8. Auhtaot Jodge la charge of the dntlei of the Seailo&s Jedge may try only the caiei made ov^® 
him —An Assistant Sessions Judge, who had been directed by Government to take cter charge of the duti®^ 
the District and Sessions Judge, during a temporary vacancy m the office, is not an officer appointed to ^ 
Sessions Judge, and has no junsdictton to try any case even as an Assistant Sessions Judge, unless U 
made over to him by general or special order* under the last paragraph ol this section, Ratanfal 300. See 
8 17 (3) and (4) and s 7 " 

6. Additional Sessions Judge— HU powers.— (a) Applications Jor revision can he referred to hi"* ^ 
9B 353 IS nowsuperseded bysub^ec{2j, s. 43s s.l7{4)and{9^ 

(3) 8 B. 164 IS now -superseded "by s s38f2). 

(r) Reference under % 123— Such a refereiKe is not a case committed for trial, and IheCouf^ of 
Session disposing of such reference does not ‘■'’try a case” within the meaning of this section. Therefor*®” 
Additional Sessions Judge empowered to try all cases which may be commuted for trial by theMagistrat^ of 
the District his no junsdactloii to pass orders under s. IZ3. Ratanlal 830. See Notes 10 at p. 175 

The word “ cases iu sub-sec> (2) does not include appeals. Zl &. 236, and see Note to s. 409 
Where under s. 123 a Magistrate referred the case to the Sessions Judge and the latter transferretf 
reierence to the first Additional Sessions Judge for disposal held that the Sessions Judge had junsdit^o” 
to transfer such a cnse to the Additional Sessions Judge for disposal, 87 C. V. N. 998 {Bengal Coiernt"^l 
h'otifiealion, dated 19rt June, 1916 referred to\ 

7. Bower of Government to make over a parllcalar cate to an Additional Seulona Judge.'*^ 
Runjan Menon's case IWelr II, 2131 the Government directed that the trial of a person governed by s. IW 

ot anoUier not governed by tint section, shall be by a particular Court. On objection being uken, that u””^ 
s 107 the Local Government had no power to specify the Court that should try the second accused, hel i that thU 
•section Justified the order of the Government as the tnal was held by an Additional Sessions Judge 
the Local. Gov cnflient could direct the case o( a particular accused person to be tned by such Judge 

8. JarUdletlon ot Setifont Court In caiea of effeacet committed before tU— 5rr Notes under s. 477 

9. Power of Brnlons Jadge to try approver forfeiting cendftloaal pardon..— A Sessions Judge 

ha» held that a witness giv ing ev idence under conditional pardon has not complied w iih the cundiuons, is "ot 
c.’m(*ctettt It once to tzy him lie can Irold a trial only after commitment by a competent Court He 
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therefore in such a case order it to he laid before a competent Magistrate with his own opinion or that the 
Magistrate may act in accordance ivith law 19 W R i3;19If 359, 22 0.50 , 23 B.49S. also 1907 A ^ 
178 in Note I and see Note under s. 339 


Cognizance of 194 . (O The High Court may take cognizance of any offence upon 

offences bj High Court 7 . ; , ^ ^ ^ 

Act \ of 187s s NS ^ commitment made to it m manner hereinafter provided 

Nothing herein contained shall be deemed to affect the provisions of any Letters Patent 
granted under the India High Courts Act 1861 or any other provisions of this Code 

(2) (a) Notwithstanding anything m thu, Code contained the Ad\ ocate General may. 

Inf rmat with the previous sanction of the Governor General m Counal or the Local 

Advoraie-General Government exhibit to the High Court against persons subject to 

jurisdiction of the High Court informations for all purposes for which Kcf 
Majesty s Attorney General may exhibit informations on behTlf of Ihe Crown m the High Court 
Justice m England 

(b) Such proceedings may be taken upon every such information as nu> lawfully be taken 
in the case of similar informations filed by Her Majesty s Attorney General solar as the circum 
stances of the case and the practice and procedure of the said High Court will admit 

(c) -Ml fines penalties forfeitures debts and sums of money recovered or levied under or 
by virtue of any such information shall belong to the Government of India 

{(i) 1 he High Court may make rules lor carrying into effect the ptovisJon of this bCctiP^t 
Kotw —1 T1 e / diav Htgh C-jurts Attoi 1861 is the 24 and 25 ^tel e 104 
2 See ss 22 to 29 both inclusive ot the Letters Patent of the High Courts to Bengal Madras a d 
Bombay and ss 15 to 22 both inclusive of N \V P High Court as to ordinary and extraordinary cHnni’'’! 
jurisdiction of the several High Courts Appx I 

3. Sut>sec. (2) clauses (u) (5) (r) correspond with & 144 of Act X of 1875 which is now repealed 
S 146 IS no V to some extent covered by s. 338 


195 . ( 1 / No Court shall take cognizance — i 

Prosecution for con C«) offence punishable under sections 172 to 188 of the Indii^w 

tempt of lawi lautho- Penal Code except on the complaint in wnting of the public servant con 
rlty of public servants, kerned or of some other public servant to whom he subordinate 


Prosecution for cer (^) any offence punishable under any of the following sections of ll’® 

tain offences against same Code namely sections 193 194 195 196 199 200 205 206 207 20° 
public justice, 2Qg 210 21J and 228 when such offence is alleged to have been committed 

in of m relation to nny proceeding in any Court except on the complaint m writing of sutfh 
Court or of some other Court to which such Court is subordinate 


prosecution for cer offence described in section 463 or punishable under stctioo 

lam offences relating 471 section 475 or section 476 o! the same Code when such offence is af'eged 
to have been committed by a party to any proceeding m any Court m 
respect of a document produced or given in evidence in such proceeding 

except on the comflamt in writing o* such Court or of some other Court to winch such Court is 


subordinate 


r(2j in clauses (b) and (c) of suLsection (I ) the term Court includes a Civil Rtteiun^ 
or CniTiinal Court but dots not include a Registrar dr Sub-Registrar under the Indian Registration 
Act 1877 I _ 

i ) b.'" •ul»« lut*! n ih. pu •• ot ih.c J lat-a-e (1/ br a I XV III of IKJ 

in h*i Wn lul.l Inthc pla oof nMn* fcf Art TV ill of l»M 
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*“(3) For the purposes of thjs section, n Court shall be deemed to bt subordinate 
to the Court to which appeals ordinarily he Irom the appealable decrees or sentences of such foruier 
Court, or m the case of a Ci\il Court from whose decrees no appeal ordinarily lies, to the prmapal 
Court ha\nng ordinary onginal ci\nl jurisdiction within the local limits of whose jurisdiction such 
Ci\il Court IS situate 

Provided that — 

(<i) where appeals he to more than one Court, the Appellate Court of inferior juristic 
tion shall be the Court to nhich such Court shall be deemed to be subordinate , and 

(^1 where appeals he to a Cinl and also to a Revenue Court such Court shall be 
deemed to be subordinate to the Cuil or Rtxenue Court according to the nature of the case or 
proceeding in connection with which the offence is alleged to ha\ e been committed ” 

(4) The proMsions of sub-section (I) with reference to the offences named therein 
applv also to T “ criminal conspiracies to commit such offences and to ' the abetment of such offences 
and attempts to commit them 

X ' (5) Where a complaint has been made under sub-section (1), clause (a) bj a public 
servant, an> authonty to which such public seriant is subordinate may order the withdrawal of 
the complaint and, if it does so, it shall forward a cop> of such order to the Court and upon receipt 
thereof b> the Court, no further proceedings shall be taken on the complaint ” 

PreUmlnary Note.— The pnncipat amendments made in this section b> Act XVIII of 1923 are- 
fa) The words • with the prcMOUs sanction have been omitted from clauses (a), (i) and (c) of 
Subjection (I). 

(d) Subsections (4) (S) and(6) which dealt with sanction have also been omitted. 

{e) The words “ in wnting’ are added after the woM** complaint" in clauses (u) (^)and(e). 

((^ In sub-section (2) the word “ includes ’ has been substituted for the word * means. 

(<) Subsection (S) is entirely new 

‘The provisions of s I9S cause constant and great difficulty, and vwnous amendments have b^n 
suggested which we have considered at length. We have no doubt that it will not be possible to remedy the 
evils which are connected w ith this section so long as private indnidu'iU are allowed to prosecute lor ufTenr^ 
connected with the administration of justice In our opinion the only eflecuve way of dealing with th^ 
section IS to allow prosecutions lo be launched only by the public servant or by the Court. 

We see no reason why the public servant or the Court should not file a compbmt exactly in the saine 
way as a private individual would do in other cases and our proposab in this connection with this section and 
ah? .Rwla^.TSWiV £\' s -/.tf .vwJiVe Alv af aVvj Av jwv jwjw s. ARFAhsmU ibv lihfcugiTij. 

ance by any Court of offences of this nature except upon such complaint while the procedure to be follow^ 
when the Court desires lo prosecute should be presenbed by s 476 

“ The adoption ol this prinaple will at all events get nd of the objectionable practice of Leeping a 
sanction which has been granted toapnvate individual, hanging over the headofUie accused person for » 
penod of six' months which is frequently utilized for the vanous purposes of blackmail In the case of a cot,,, 
plaint by R Court or the public servant we do not think that it will be necessary to ^ircscnbe any length of tirtig 
It will also, in our opinion, be a distinct advantage to |,ei rid altogether of the term ‘ sanction in con. 
iiection with these prosecutions, a result wbidi wiH be effected by the amendenis we propose 

‘ We recognize that clause (u) of subsection (|) stand:, on a somewhat different footing from dausb^ 
(6) and (r), but we ihink there is no reason to retain even in it any reference to a sanction, as prosecutions und^ 
chuse (a) can reison'iblj be launched In all cases on the direa complainj of a public servant" Report of tf^e 

Stleet Coimrnt'ee o /I9l6. 

* a U) w-st iDMrlnl by Act XV III of HI* 

tTb^word* cnoiMl rontp '•CM W t> inocrtMlfc'S. t ofiboLris ul Li« AnceJiicat Act l»il (V ill of IS , 

ln*cncJ br ActXVItlernil. 
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The principal changes effected by ike amendiHeai the new amendment under s 195 the 

necessity ol a sanction for the cognizance of certain offences emimerated in s 195 is done away with. It is now 
obligatory upon a Court taking cognizance of offences mentioned in s. 19S to do so only upon a complaint m 
writing of either the Court before uhom the offence was committed or the public servant concerned 

In short s 195 now deals with the limitations thatexist to the cognizance of offences by a Court While 
if a Court before whom an offence mentioned in s 195 is committed wants to take action against the delinquent 
It cinonl) proceed under s 476 by lodging a complaint in wTiting Of course a public servant concerned in 
the prosecution of offences mentioned m clause (a) is reasonably expected to file a direct complaint against the 
accused (See Report of Ike Select Committee of 1916 quoted aboje ) 

The object of requiring n complaint in writing of the public officer or Court instead of a sanction as 
previously is to protect private persons trom being prosecuted by baseless prosecutions at the instance of private 
iiidiMduals for the offences mentioned above Under the old law any sanction given or refused could be reioked 
or granted by any authority to which the autiionty giving or refusing it was Subordinate Now under sub- 
clause (o) which IS newly added power to withdraw a complaint made by a subordinate public servant is givinto 
the authority which is supenor to it For revocation or grant ot comphint by Appellate Court see sections 
476 A nnd 476 B 

It will also be seen tliat under the old law an application tor sanction to prosecute was made to a 
Court under s 19S as it w as genemlly supposed that a Court had no business of its own motion to grant sane 
tion to 1 private indiMdual without an application from him for instance 19 A 213;27C820) Of course 
there were contnr> decisions which Ar/d that it vrasopen toaCoun to grant a sanction without an apphca"* 
(see tor instance 16 Bom L R 947) But now under the present amendment sanction to prosecute is absoluteI> 
doneaway w tth and therefore there is no possibilit> of an application under s 195 Nows l95onlj laj-s down 
the conditions necessary for the cognizance of certain offences b> a Court And the complaint which is a con 
dition precedent to cognuance ol an offence under s 19$ can only be lodged b> a Court under the circumstances 
mentioned in s 476 which requires that a Court may proceed by lodging a complaint tor offences mentioned in 
clauses {4)and(c)ofsub-section(l)ofs 195 either on us own motion or on the application of a private P*”®” 
So under the present law a pruate person can prefer an application only under s 476 requesting a Court to file 
a complaint and consequently there i-i no room for anv application under s. 195 

Effect of araendmeotl on the rights of parties to criminal proceedings —( 1 ) Where die petition was 
under s 19a cL (el of the old Code, to set aside an order of a Distnet Magistrate revoking the sanction granted by a 
Subordinate Magistrate held by the High Court that the right conferred by s 19a cl (6) of the old Code was not 
a right in the nature of a right of appeal that the amendments made by the ne« Code did not take away any 
sutistantive right and merely affected procedure and that the petition tvas therefore bnsuslainable 46 M 
274 

(2) A sanaion to prosecute granted after September 1st 1923 when the new amendments were intro- 
duced by Act X\ HI of 1923 is illegal 28 Bom L. R. 1235 See also 51 C. 633 

(3) Whether power under eld •• 193 (6) to the snperler Coart to reTolce or grant sanction was in the 
nature of aright of appeal —Tlw tight conletred by s 195 (6) of the old Code waa not aright tn itie nature of « 
right of appeal but the amendments made by the new Code did not take away aUy substantive right and merely 
iffected procedure and so the petition of the petitioner who oomeiided that the nght for sanction under s l95(6) 
was in the nature of a substantive right, is not sustainable 46 H L» J 274 = 47 Iff 384 

(4) Whether proieeatlon for perjury by a private person U valid after the Ist of September, 1923» ob 
which the Atntndlog Act XYIU of 1933 came into force, after having obtained sanction under the old section 
105 before the Introdoctlon of the new amendraeoL^lt is now held that such a prosecution would be illegal as 
no Court under llie amended s 193 can lake cognizance oi an offence of perjury except on the complaint oi a 
public ser\“uil to be produced in wviting on the dale of the pro-.eculiou 23 A L J 35 , because nobody h»5 a 
\este<l nght to a muter of procedure jrvalsoB Lah.41 

Whether the right to apply to higher antborltles to revoke a sanction against a person It a 
matter of proeedere or of a substantive right —Where a Sub-Magistrate granted sanction under s 195 of the 

Cwle umkf 5. 2ii I p C and in pursuance ol the sanction the prosecution was instituted before the amendment 

of the Co«le repealing s, 195 came into force the District Magistrate had junsdiction under s. 195 (6) 

Codi to rcsoke the sinction notwUh't viuling that tl e amei dmeiit had come Into force before tlie date of the 
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pecuion before him to re\oke the sanction Held the nghtof a person to apply to higher authorities to resoke 
a sanction against him is not a matter oi mere procedure butis asubstanti\e nght vested mthe party to invoke 
the aid of a higher tribunal and it is not affected by later unending statute in the absence oi express uorcls to 
th« effect 43 M 620(47 U conadered and refertedta). 

(5) Where sanction to prosecute nnd compUtnt filed before the Amending Act XYIII of 1923.—^//^ 
where sanction for the prosecution was obtained and complaint was also instituted prior to the 1st September, 
1923 and though the case for hearing did not come on till after the coming into force of the Amending Act the 
restriction as to the jurisdiction of the Court did not apply and tlie old Code governed the case 7 Lsb 99 See. 
al-o 49M L.J 276 where in a similar case it was Ar cf that an alteration m the lau of procedure relating to the 
grant ot sanction cannot invaUdate proceedings validl) begun under the old procedure. 

Notes.—! Offences.— [Ss 172tolttS I P C. relatetooontemptsoftlie lawful authont) of publicsenatib 
a. 193.— Gmng or fabricating false evidence in a judicial proceeding or m an> other case B. 194.— Giving or 
fabricating false evidence with intent to cause any peison to be convicted of a capital offence if an innocent 
person be thereby coniicted and exeaited 8. 195— Gixing orfabncating false evidence with intent to procure 
conviction of anoffence punishable with traiKportauon ortmpnsonmentformorethansevenyears B 196 —Using 
m a judiaal proceeding evidence known to be false oriabncated B. 199 —False statement made in anj declara 
non which IS by law received os evidence, S. 200 —Using as true any such declaration known to be false 
S. 20S —False personation for the purpose of any act or proieedhig In a suit or cnminal prosecution or for 
becoming bail or secunty S. 208 — Fradulent remov-al or concealment etc. of property to prevent its seizure 
as a forfeiture or in satisfaction of a fine under sentence or m execution of a decree S. 207 —Claiming property* 
without right or practising or deception touching any nght to it to prevent iW lieing taken ns a forfeiture or in 
satisfaction of a fine under sentence or in the execution ol a deoee 8. 203.— I radulently suffering a 
decree to be passed for a sum not due B. 209 —False daim in a Court of Justice B. 210 — tradulently 
obtaining a decree fora sum not due or causing a deaee to be executed after it has been satisfied S 31L— 
False charge of offence made with intent to injure S. 228 — Intentional insult or interruption to a public servant 
sitting in any stage of a judicial proceeding S. 463.— Forgery B. 471.— U»ing as genuine a forged document, 
a. 475 -Counterfeiting a device ot mark used for autlienticxting documehts S 471 —Counterfeiting a dev ice or 
nnrk used fonuthenticvling documents other than those desaibed ins. 476 1 P C.]. j 3 ^ 

1 A— The word “Court m s 19> subsec (I) (c) of the Code does not include a Court in the 
Native States of India Therefore no complaint Is necessary for the prosecution of a person for producing a 
fabricated receipt m^the Savli Court (Baroda State) *vvhen the prosecution 'is launched in the Court of the 
ReSidefitTirsKhss Magistrate at Nadiad m Dnttsh Indian temiones. 27 Bom L R. 1063. 

t. j e 

ANALYSIS OF NOTES 

2 Althougli i sanction for prosecution is done away with under the new nmendnieiits all lliose 
considerations that weighed witli Courts in grvnting a sanction woild uissubmitted now weigh with Courts 
granting an application under s. 476 lor lodging -v complaint, bo vt \s thought desirable to retain all those, 
caseslaying down rules oi prudence which a Cvurt should follow in griming or refusing a sanaion as similar 
pn 1 C pies would apply in grauti i}, or refusing an applicvtion under s 47b tur lodging a complunL See 
80 H L. T 557 

1 ComphiiiL 

11 \\ hen sanction not nec«si,ar) 

III Wiat IS a Court? ' 

I\ Subordi ntion of publ c servants 

V Application for sanction w| at it slwuld coitain. 

\ 1 W ho cm apply for sanctio i and to whom sanction may t>e granted, 

\ II \\ ho can grant s.\nctio i 

\ m \\ ho cm act on sanaion grmted. 

IX Points to be considered in dealing witn saitcuon applicati3 

X. Court 8 power to hold prelimmaiy imiutry aiul go beyond U « red rj m granti 15 , ^ancti-jn. 

\I Notice to the accused. 

XII Sanction In respect ol perjury 



1 Fertolnins to tbs 
otlng 

3 A\rittca, inicribed. 


(Fr srapMjM, Lot. grophlnu, | Griip, «. 1. Tbo ftlp* or itUoro of lbs budl I with uv thbs roozh or ladonlrd, u, u ml 
Or to write ] I • eclzore bp embiacet orlnloldlny Id the onne I auioie *' 

to toe art 01 wrUlDf or dcUofr-) 3 Iteerboftheaini baoee tbspawi-rofeilting] 3 To olTend , to fret toTez, tolrrltew, ion 


ffra/t the rer 

■ food lord, Oem Iteeie Crotams. S 

■ Toroblieril eo u to ollcaj, Le 

eeoloQ or ImporUinltj. 

■ e a harih aouad bj the (rictJaa of rot 

■ tiKcrhrara bruceeati vUcklnmrd, 

■ ■ evl oruo on Ihtulrlne 51 

■ ■ ■ f Fr ffnU It.& Fp ffraia fron I. 

■ " cable, gratefoL,] bi^ne lo zrat i 

• • Obi ] Jlrrlc 

■■ • ' h^rsiebcd wlih a grato, aj, graj 

!■ ■ (0 Fr prof grtt, Pr prnt ren 


^ ^ I OroMO^Ihe jtaJoe an oatcraae the ^rr Arruuterion I iL ' uj d li ” 

^Tb^'KirSf 1 1 .',^”,^; la*. giaieful or ikailog m 

1 fazMtciB I areuoai^le* /> Otrohoia and < i 


ir prap/iJ and N Pr 
gmppin the grapple of a 
ahlp, from Pror Vr prop 
P*'i Sng grapplt q e ] 
(\aut) A eroiu anchor 


Grapple 1 mtoihreeui ii ■ 
Uriprpte.ri. Totnze i 
to attach one 1 eelf aalf hr a vrapp < aaioarea i 
ling ieaee la greppU loilA to ester Into eCBleat 
With, TCiolDUlp ana ceuragaoualg 

Termyalea ra iba beuie o^Lnneoeicr ShaX 

Crb 




taete the eppcdte, the aeoen, the dcrlrce, tie = 
aid IheliP" . . nnJr 

forwho*»oUeieto»r«ri/»ato«» •'"t' 

2 To requite, torecoapenee 

I Itremari 

To wtir fi bli noble ut’-ct. 

I 




446 


THV CODE OF CRWIN^?, PROCEDURF 


[Chap XV 

It extends to cases of fabncation of false evidence in advance In this case the accused fabricated lal e 
exidence with the intention of using it in a subsequent mil suit After the suit was disposed of and an app d 
was pending therefrom, ■■ a complaint tvas preferred to a Magistrate against the accused for offence undtr 
s 193, 1 P C , without sanction , held, the sanction of the Civil Court was necessir) and the Magistrate could 
not take cognizance of the offence without such sanction, 18 M. ^L. T. 322 as 16 Or. L. J. 731. Where the 
applicant was the pleader of an accused against whom a case of dacoity was sent up to a Magistrate on 
10th April, 1922, and it was alleged that the applicant suborned three of the witnesses for the prosecution on 
10th April, 1922, and proceedings were immediately started against the applicant under s 193. 1 P C., without ob- 
taining sanction under s 195 and before eaen the dacoiQ case w-as decided, field that the want of sanction 
fatal to the proceedings against the applicant, per Cataip, J, the words, “ in rebtion to in s 195 (d) are %er; 
general and are wide enough to cover a proceeding in contemplation before a Criminal Court, though it may 
not haxe begun at the date when the offence was committed, 24 Bom. L R. 1153. Note 7 abo\e ard 
23 A. h.J.9S6 

(«) False charge — There is a difference ot opinion as to whether sanction is necessary or not 
when in pursuance of a charge made to the Police, proceedings have subsequently taken place in Coun 
See Notes 144 and 14a, but the better opinion is that when once proceedings are taken to a Court, saiiaion 
IS necessary See 18 M. L. T. 322 =* 16 Cp. L. J. 721. // made a report to the Police against several persons 
including one S, accusing them of the offences of noting and soluntanly causing hurt The’ Police mide 
inquiry and sent up all the persons excepting .S' formal The Magistrate convicted some of them, but the Sessim* 
Judge acquitted them on appeal Thereupon ,5“ made a complaint to the Magistrate charging funder s. 211 
I P C, with having made a false report in respect of himself to ilie Police The Magistrate took cognizance 
of the complaint without sanction, holding that no sanction was necessary, held that the offence committed 
in respect of .Sifit was one under s 211, I P C, ivas committed in relation to the proceeding in Court, 
as It was the report which led to the proceedings m Court and that the sanaion of that Court was therefore 
necessary, 84 A. 522 See Notes 5 and 6 to s 534 The test lor the necessity of the grant of sanction is not the 
character of the offender but the character of the offence Sanction is necessiry when an offence punishable 
under s. 211 is commuted in or m relation to any proceeding in Court Where therefore A'a policeman took 
part lit prepaning a in regard to an offence said to have been committed bya talukdar but took no 

further part m the subsequent proceedings , and the case started by K was then investigated by others in the 
usual way and then sent up and the accused was acquitted K was directed to be prosecuted for an 
offence under s 211, I P C, it was contended that no sanction was necessary as he had not given 
evide'nce at the uial and the offence was committed before any judiaal proceedings were begun, 
held that sanction was necessary The offence imputed to K was the instigation of the false charge 
against the talukdar the charge whieli. in the ordinary course of criminal procedure, took the form 
of a trial. It mn> be that the instigation was committed before the proceeding in Court was begun, bin 
none the less the investigation was an act committed in relation to the proceeding held by the Magis- 
trate against the talukdar, 14 Bom L B 362s» 13 Cr. L J. 937. But in 38 A, 212 it wis that wh^-re i 
iJistnct Judge forwarded a petition presented to him in certain proceedings to a Magistrate who instmiied 
proceedings thereon and discharged the person proceeded against, the District Judge was competent w 

T. 

tl. 

«a 


(t») Porgery, etc s ABZ.etc,/ F t"— Where m respect of a document produced in Court, an ouer« 
under s. 471, IP C, has been oommitted outside the Court no sanction is necessary, the use compluned 

of being prior in date to the production of the document lOCourt, 4 Bom. L. R. 263 j 16 Cr. L J. 617 (C) , 19 P P 
19ia>28B.78S;buirrrl4&W.N.479 «>llCr.L.J.3S0;ll H L. T, 391 » 1912 H. W. N 936 => 13 Cr. t. <1 
Where the accused made m application to the Exase Collector saying that two persons who held licenses fn- 
selling ganja, etc. had executed a sub-lease in his favour of certain gama and opium shops and long before th^t 
application bad executed a Ziwttuauia, in which he made certain false statements implying that 
add two persons had executed a sub-lease in bis favour which, II they had done, would render their liceiK^' 
liable to lie cancelled , hefd^i) that no sanction under this section was necessary for prosecuting theaccu-ed Jif 
falmcating the Zamtnama as the offence was completed when the document was executed which was long 
before the npphe ition to the FxHi, Collector, and {*) that the Ftminam i was intended to be used liefore i 
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petition before him to revoke the sanction Held the nght of a person to apply to higher authorities to resoke 
a sanction against him is not i nnller oi mere procedure but is a substantive right vested m the party to invoke 
die aid of a higher tribunal and it is not affected l>y later amending statute m the absence ot express words to 
that effect 18 M 620(fT M 384 considered and re/ertedto\ 

(5) Where sanction to proseente and coraplafat filed before the Amending Act XVIII of 1923 —Held, 
V here sanction for the prosecution 'vas obtained and complaint was also instituted prior to the 1st September, 
1923 and though the case for hemng did not come on till after die coming into force of tJie Amending Act the 
restriction as to the jurisdiction of the Court did not apply and the old Code governed the case 7 Lah 99 See, 
alMj 49 H L, J 278 where m a similar case it was he d that an aUeration in the law of procedure relating to the 
grant of sanction cannot invalidate proceedings validly begun under the old procedure 

Notes — I Offeoees — [bs l72toltt3 I 1 L relate tooontemptsof the lawful authority of publicservants 
8- 193.— Giving or fabricating false evidence iii a judicial proceeding or in any other case fl 194.— Giving or 
tabncating false evidence with intent to cause iny person to be convicted of a capital offence if an innocent 
person be thereby conv icted and executed 8 193 — Giv ing or fabneatmg false evidence with i iteiit to procure 
conviction of anoQence punishable with trail portation or imprisonment for more than seven years fl 198— Using 
m a judiaal proceeding evidence known to be false or fabricated S 199 —False statement made in any dechra 
boa which is by law received as evidence fl 290— Using as true any such declaration known to be false 
S. 20S —False personation for the purpose of any act or proceeding in a suit or criminal prosecution or for 
becoming bail or secunty S. 298 — Fradulent remov'al or concealment etc of property to prevent its seizure 
as a lorfeiture or m satisfaction of a fine under 5>entence or m execution of a decree 8. 207 —Claiming property 
without nght or practising or deception touching any nght to it to prevent its being taken as a forfeiture or in 
satisfaction of a fine under sentence or in the execution of a deaee 8. 203 — Fraduleiitly sufTenng a 
d<KTee to be passed for a sum not due &. 209 —False daim m a Court of Justice S. 210 — tradulently 
obtaining a decree fora sum not due or causing a decree to be executed after it has been satisfied 8 2IL— 
False charge of ofience made with intent to injure B. 223 —Intentional insult or interruption to a public servant 
sitting in any stage of a judicial proceeding S 483.— horgery B. 471,— Using as genuine a forged document 
8. 47S —Counterfeiting a device or mark used for authenticating documehts 8 478 —Counterfeiting a devKc or 
naik used for authenttcaimg documents other thanthose described m& 476 1 P C]. 

1 A— The word 'Court in s I9a sub-sec (I) (r) of the Code does not include a Court in the 
Native Slates of India Therefore no complaint is necessary for the prosecution of a person for producing a 
fabricated receipt in the Savli Coun (Baroda Sute)'when the ^osecution is launched in Uie Court of the 
ResidehtTirst-class hlagistmte at Nadiad in Bnttsh Indian temtones 27 Bom L R 1063. 

C. I 9 

ANALYSIS OF NOTES 

2. Although n sanction for prosecution is doi e away with under Uie new amendments all those 
CO isiderations that weighed with Courts in granting n sanction would it is submitted now weigh wiUi Courts 
griming an application under s. 476 for lodging a complaint. So it is thought desirable to retain all those 
caseslaying down rules of prudence whidi a Court should follow in granting or refusing a sanction as similar 
pnne pies would tpply in gnntin„ or refusing an application under s 476 lor lodging a complunt See 
10 H I,. T 537 

I ComphuiL 

II \\ hen sanction not iiecess.iry 

III ^Vhat IS a Court ? ' 

I\ Subordmition of publ c «<mnts 

V Application for svnalon wl at it should conuiit 
M W ho can apply for sanction and to whom sanction may be gra ned. 

MI \\ ho can grant s.inction 

\ III \\ ho can act on sanction grimed. 

IX Points to be considered in dealing witn sanction appUcauon. 

X, Court s power to Iiold prebmiiiarv inquiry end go beyx>nd tl e record in grantii 4 sa imi-jn, 

\1 Notice to the accused. 

XII Sanction in respect of perjury 
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XIII Sanction for instituting false charges, etc 

XIV Sanction in respect of forged documents 

XV Dehy in applying for sanction. 

XVI Subordination 01 Courts. 

X\II. Poncrs and duties of superior Court in deabng with, application under subeec. (6) 

XVIII Appeal 

XfX Review and fresh sanction 

XX Revision. 

XXI Remand for further inquiry 

XXn Proceedings under this section are judicial proceedings. 

XXIII Stay of proceedings 

XXIV Propriety of sanction not to be questioned by Court entertaining complaint 

XXV Effect of sanction on powers of trying Court 

XXVI Judge granting sanction ought not to try the case himselt 

XXVII Miscellaneous 

L— COMPLAINT. 

3. The word complaint” to be Interpreted according to the definition in the Coit-Sees 4 (A).-> 
The present amendment necessitates a coniplamt under s. 476 of the Code by a Court for offences mentioned in 
clauses (i) and (c) of s. 195 But for offences mentioned in clause (a) of sub-section (l)of s 195, it is submitted, 
the complaint will have to be filed by the public servant concerned or some other public'servant to whom he is 
subordinate 

Information to Poliet not a Under the Bengal Tenancy Act, a Civil Court directed a 

peon to cut crops distrained. On being obstructed be lodged information of the occurrence at the Police thana 
and the accused were eventually convicted under s 186, 1 P , C , ketd, that under this section, there should be a 
complnint by the public servant concerned and there being no such complaint within the meaning of s 4 (d) 
the com icTion was bad in law, SO Si. 283. ^ 

4. Complaint mnstbe by the public servant eoacerncd —A complaint regarding any of the offences 
mentioned in cL (a) must be made by the public servant concerned or by his superior It cannot be made by 
the person who may have been injured by the act complained of, eg, in a rase of unlawful resistance to 
execution 2B.653. also, 11 C. L J. Ill = 11 Cr. JL J. 213{ «C. 1086j 17A.L.J.1034 

The power to make a complaint cannot be delegated.~^See the referring judgments in 38 B. 642 (F.B.). 
8 Bora. L. B. 477 = 4 Cr. L J. 34 must be considered to be overruled, 18 Cr. Jb. J. 331 (Pna ) 

5. Responsibility for proseentlon reste witb’ complaining Judge in a case started on complaint.— 
Where a Court makes a complaint or proceeds under s. 476 or a. 478, therespoasibility for the prosecution rests 
upon the Judge entirely, such a prosecution being a very different thing from a prosecution instituted on the 
complaint of n pnvate party and merely sanctioned by the Court, 1 C, 430 ; IS B. 334 ; 7 C. 208. 

6 Orders that were considered as * complalots* — Where a Magistrate sanctions a prosecution when 
there IS no application for the same before him, his order must be considered as a complaint made of his own 
motion, 7 W. 189. Where a Revenue Court being satisfied from the perusal of certain documents tendered 
In evidence that they were forgenes, sent the case to the District Magistrate for action, held that such a 
communication was a complaint williin the meaning of this section, but did not consuiute a proceeding under 
8. 476, 30 P. R. 1903 = 105 P. L. R. 1903 j 23 A. 249. Where an Assistant Collector trying a rent suit, being of 
opinion that the pLuntiff had committed perjury, sent the recoid to the Collector of the district for “ starting a 
case under s I P C, and that officer “ordered” that a case under that section should be Instituted and 
made it over to a Magistrate of the first class , Ar/if, that although the order of the Assistant Collector was not 
one under 9. 476 it was a si’ffiaeiit complaint within this section and the Collector who was also the District 
Mai,»stnte had jurisdiction to take cognizance of it, 26 A. 314. Where a Munslff being of opinion that a 
document, filed in a case btfore him hiyl been tampered with communicated his suspicions to the District Judge 
who thereupon wrote to the Distnct Magistrate requesting him to take action in the rrulter, held the letter of 
the Distnct Judge amounted to si complriiit, 33 A. 6. SOe 11 M. 443. Where a District Judge passed an order 
to the following cflcct. 1 hereb) comphm agrinst X that he filed two false and forged bonds in the Court ol 
Small C.111 and iheretiy committed an offence under 8S 471 aud 467, 1 PC The pipers will be sent to 
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the Distnct Alagistrate with the request that tlicy be made over to a competent Court for disposal’ it was 
held tliat the order amounted to a eomplaxnt within the meaning of s 4 {h) as tlie Judge was a Court to whom 
the Court of Small Causes was subordinate and Itad jurisdiction to make a complaint, 12 A. L J.B81» 15 Cr. L. Jt 
700. 

' - ' II.— WHEN SANCTION NOT NECESSARY. 

Though ‘‘sanction’ is done away with under the recent amendment and comphint is reqqjred 
in all cases under the new s 105 Still it is thought desirable to retain the rulings dealing with sinction as 
the same considerations will apply in the case of complaint as did previously apply in the case of sanction 
and we may generally say Uiat under the new amendments a complaint will not be necessirj where 
pre\ lously sanction was not necessary 

7. It IS submitted that the alleged conflict ot decisions noted below has been set at rest b> the 
Legislature by altering the wording of s 195 sub^scc (1) (r) Tlie Legislature have thought fit to adopt the very 
w-ords of PiGCOTT J , in 38 A. 169 so now it Is no matter whedier an offence has been committed prior to the 
Court proceedings, if the disputed document was produced in that Court, then after its production no criminal 
ca«e could be started without the sanction of the Court in whidi it was produced, 23 A. L. J. 956. So the effect 
ot the amendment of s. 195, sub^ec. (I ) (r) is to uphold the decision in 33 A, 169, and the cases in f Boro. L. R. 
259 ; 34 A. 654 ha\ e become of mere academic interest and are no longer good law See, also, 43 A. 60, 

7*A, li sshBctioa necessary for offences committed prior to proceedings fn Conrt?— T iabji J m 
distinguishing 4 Bom. h. R. 268 and 34 A. 654 points out the diflerence between cl (5) and cL {e) of sub-sea (jj. 
Clauses (5) and (c) agree in some respects, but differ m this that ihe offence is identified m cL [d) by 
reference to the fact that it has a direct connection with some proceeding in Court, vu, having been (*) com 
mitted in, or (ti) in relation to the proceeding whereas in d (r) the offence has to be conneaed net with the 
proceeding, but (i) with the document produced orgiven m evidence in the proceeding, and (it) bj the fact that 
the document has been given or produced In evidence by a party to the proceeding Cl (d) runs when the 
offence sr committed d {e ‘when the offence hat been committed* Having regard to the object of the section 
when the offence is of such a nature that at the time of commuting it, the accused must have legal proceedings 
in mind, and prior to his being chajged with the commission of the offence, legal proceedings of the same 
nature have already commenced m any Court, it seems to be most m consonance with the intention of the 
Legislature to require that sanction of the Court should be obtained 18 U. L.T, 322 ■« 16 Cr. L. J.721t 18 H. 1, 

322 39 U. 677. 

(i) Fabricating false evidence prior to magtsUnal proeetdingt, s W I P C—Where offences under 
ss 193 and 211 I P C.were alleged to have been committed at a time when ihe proceedings were pending 
I eio'e the Police and anterior to the commencement otan> inquirj b> the Magistrals it was held the offences 
were notcommmed tn relation to any proceeding m a Court within the meaning of subsea (I) (5) and therefore 
no sanction of Court was necessary for the prosecution of the offender Weir II, 162. No sanction is required 
under cL(d) of this section to jirosecute a person for having fabricated false evidence during a Police imt>sti* 
gallon and when there was no proceeding ^iidinj: Inanyr (Curtin relation Jo which ihe allfged hiso oi-sdonce 
was said to have been labncaied, 28 a786 where 20 C. 359 isrfMAg««4ci/iw 5‘ecalso2l W. R 41; 25 W. R.33. 
But see below 24 Bom. L. R. 1153. 

—J/and others were charged with having made false statements and abetted the making 
ot them dunng the Police investigation in a thett case. The theft case was subsetjueiUl) tned b> the ilagistr^te 
md the evidence collected dunng ihc Police investigation was again laid out before the Magistrate after the 
close of that tnaL A/ was charged with an offence under s. 193. in respect of the statements before the Police 
witliout an) sanction having been obtained , held, that he could not be tned in the absence of a sanction 
the Court which med the theft case and before which the evidence alleged to be fabricated was used, 14 Bom. 

K „ t3 Cr. L. J.751. So also when after fabricating a document, the accused got it registered and sub,o. 
quenti) insmuled a suit and filed along with the plaiat a certified cop) of the forged document. Subsequenjlj 
the -Kxused w is charged with an offence under a. 193 1 P C, without any sanaion and it wvs considered tfut 
no sanction was necessor) as the offence was completed pnor to the institution of the suit Ar/J dint sanction 
wvs necessar) the offence having been committed inrelauon to a prooeeding in Court, 17 C. W. N.t37 14 tr.. 

L. J. 289. The object of s. 195 (Ul^) «s to save ihetitneof Cnminal Courts being wasted, and accused persofu 
being needlessi) harassed b) erecting a safeguard against rash, baseless or vexauous prosecutions forthe 
o^ences specified. This safeguard Is not limited to case> where the offence is committed pendenfehtc, but 
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It extends to cases o{ fabncation of filse evidence in advance In this case the accused fabncated tal'e 
evidence with the intention of using it in a subsequent avil suit After the suit uas disposed of, and an apP'-l 
was pending therefrom, a complaint was preferred to a Magistrate against the accused for offence tn’der 
s 193. 1 P C , without sanction , hitd, the sanction of the Civil Court was necessirj and the Magistrate tould 
not take cognirance of the offend without s^ safu:tion,'18 M. L. T. 322s»16 Cr. L. J. 721. Wher^ the 
applicant was the pleader of an accused agnihst whom a case of dacoitj was sent up to a Jfagistrate on 
lOth April, 1822, and it was alleged that the applicant suborned three of the witnesses for the prosecutK?" 
10th \pnl, 1922, and proceedings were inimediatelj startedagainstthe applicant unders 193 I p C , without ob- 
taining sanction under s I9S and before even the dacoitj case was decided, Ae/d that the want of sanction wa» 
fatal to the proceedings against the applicant; per Crump, J, the words, "in relation to in s 195 (5) are very 
general and are wide enough to cover a proceeding m contemplation before a Criminal Court, though it ®ay 
not have begun at the date when the offence was committed,’ 24 Bom. I*. R. 11S3. Note 7 above d 
2SAL.4.9M ^ 

{«) False charge — There is a difference ot opinion as to whether sanction is necessary or not 
when m pursuance of a charge made to the Police, proceedings have subsequently taken place in Chun 

See Votes 144 and 145, but the better opinion is that when once proceedings are taken to a Court, sinvbhh 
IS necessary See 18 M. L T. 322=* 16 Cp, L. J. 721. H made a report to the Police against several per-ons 
including one S accusing them of the offences of noting and voluntanly causing hurt The* police mule 
inquiry and sent up all the persons excepting .S lor tnal The Magistrate convicted someol them, but the Ses-io"* 
Judge acquitted them on appeal Thereupon S made a complaint to the Magistrate charging funder s. 211, 
I P C, with having made a false report in respect of himself to tlie Police The Magistrate took cognizance 
of the complaint without sanction, holding that no sanction was necessaiy, held that the offence committed 
m respect of .S if it was one under s 2ij, I P C, was committed m relation to the proceeding in Cb«rt. 
as It was the report which led to the proceedings in Court, and that the sanction of that Court was therefore 
ncces'iary, 34 A. 822. See Notes S and 6 to s. 524 Tlie lest for the necessity of the gram of sanction is not the 
character of the offender, but the character of the offence Sanction is necess-uy when an offence puiiishtWe 
under s. 211 is commuted iii or in relation to any proceeding in Court. Where therefore JCi policeman took 
part 111 prepanmg a panchnama m regard to an offence said to have been committed by a talukdar but took no 
further part in the subsequent proceedings , ind the case started by K was then investigated by others in the 
usual way and then sent up and the accused was acquitted K was directed to be prosecuted lor an 
offence under s. 211, I P C, u was contended that no sanction wis necessary as he had not given 
evidence at the trial and the offence was committed before any judicial proceedings were begun, 
held that sanction was necessary The offence imputed to K was the instigation of the hlse charge 
against the talukdar the charge which, in the ordinary course of {.nniinal procedure, took the form 
of a trial It im> be that the instigaiion was commiUetl before the proceeding in Court was begun, but 
none the less the mvesligition was an act committed in relation to the proceeding held by the Magis- 
trate against the talukdar, 14 Bom. L B 363=13 Cr. L J.337. But m 35 A 212 It was that whefc ' 
District Judge forwarded a petition presented to him in certain proceedings to a Migistrate who instituted 
■proteedmgs tVierecin and disdmTged pwswv wg»vws\, DvVavtiV J-avSge 'was to 

sanction the prosecution of the petitioner for an offence under s 182,1 p C, being the public servant towlu^m 
the fal-.e iiiformition ms given but it was doubtful if he could sanction the prosecution for an offence under s 
I P. C , ns the Dislrin Court w-as not the Court in which the crimiml proceedings were instituted See ‘ 

SO C. V. R. 1347 = 23 C. L. J. 59. See Also 46 A. 808 , 4 P. 323 

CiiiJ Forgery^ etc , s 463, elc , I F Where iti respect of .i document produced in Court, an offence 

under s 471, I P C has been committed outside the Court iw sanction is necessary, the use compl itiied 

of being imor in date to the production of the document inCourt, I Bom. L. R. 268 j J8 Cr. L. J. 617 (C) , 18 P» P* 
1913 \26 I1.7B3tbut ire 14& W. N.479 = 11 Cr, X>. J. 290; It M. L. T. 391 =. 1913 M. W. N 336 = 18 Cr. L. J 
Where the accused made 'll! application to the Excise Collector saying that two persons who held licen».s ur 
telling ginj-i etc. had executed a sub-lease {n his favour of certain ganja and opium shops and long beiore ihsl 
application had executed n ZiuntnaiM^ in which be made certain false iiatenients implying that the 
t\*ojM:iv3WsU\d executed t suWeasc In Im favour wbi^ H they bad done, would render their liceiiW' 
liable to !*• cancelWl /ietd{%) that no sancti'm under tins section was necessary for prosecuting theacaived vr 
iabricatiiig the Zjminatna ns ilie offenre was completed when tl*e document was executed which w >s l‘”’l> 
liffore th»- ipplictlion to the T x<-i«« Collector, md (/i) thU the Fttninatu i was intended to be lived before ih- 
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s 195] 


Collector who \«a-> not a Court within the meaning of cl (c) of this section, 10 C. W. M. 220 ss 3 Cr. L. J, 196 ; 
10 W.R.?] SC.'W.'K.lSl which duttngmshes 26 C. 829. & Idng as the prosecution is confined to offences 
connected with a document pnor to its production in Court, no sanction Is required^ All that s 195 (c) prohibit^ 
IS taking cognizance of an offence described in s. -463 when such offence has been committed by a party to any 
proceeding in an) Court in respect to a document produced or given in evidence in such proceeding, 
84 k» 654. Where an offence under s 471 is made out in a anuplaint, the. use complained of being pnor in 
date to the use of the document in question in evidence in a Civil Court, the sanction of such Court is not 
necessary, 18 P. R. 1915 16 Cr..L. J. 617, It was Aeld in 8 0, C. SlS=s2 Cr. Zi. J. 653, that no previous sanction 

IS necessary for a prosecution under sa. 463 and 467, I P C., in respect of a document, a registration copy 
of which had been produced in a suit and a finding come to that the ongtual document was^ forged, since 
the original document m ’ 

in the Civil Court See al - ■ 

employed ‘the words ‘ off 

commission of the alleged offence, but with reterence to the date' on which the cognizance of the Criminal 
Court was imited and 34 A. 634 was distinguished and 4 Bom L. R. 26a discussed, 17 A. L. J. 1030^,42 A. 130. 

Contra —The ivord “ offence ’ occurring as the third word in cL ft) of 5. 195 (1) is designedly used in 
a somewhat abstract manner It is the offence in itself, not any particular offender's offence which the 
section aims at nnd that is^in accordance with s 40, I P C, where “offence ’ is defined as the Mi/ig- made 
punishable bj the Code In other words, the clause deals with the case where there is a substantive offence 
committed by a party to N suit It that condition Is realized then the clause enacts that no Court can take 
cognizance of " such offence. ’ It is not likely that white the proseculion of the mam offender could not be 
instituted without a sanction, any minor aiders or abettors or accessories of his could be prosecuted without a 
sanction. A wiU having been found to be a forgery m a avil suit, sanction was obtain^ to prosecute L, a 
party to the suit under ss. 193 and 4i>7, 1 P C, and to prosecute the aitesting witnesses and the writer not parties 
to the suit, under ss. 193 and 467, 1 PC The High Court set aside the sanction on the merits Thenanappli 
cation was made to the Court that the complaint under s. 467 alone as against the persons not parties to the suit 
should be proceeded with as no sanaion was necessary asthey were not parties to the original proceedings in 
the Civil Coun , Md, that the revocation of the sanction by the High Court carried with it as a nece5s.iry oonse* 
qucnce the termination of the prosecution of all the parties for the offence of forgery generally, 12 Bom. L. R. 
383 10 11 Cr. li. J. 36S. In a suit in the Court of Small Causes, the Court made a reference to an arbitrator The 
accused, a part) to the suit, who was alleged to have fabricated evidence and to have committed forgery and 
used a forged document produced before the arbitrator was prosecuted In respect of those offences without the 
sanction of the Court of Small Causes , Ar/rf, the Magistrate could not take cognizance of the case without the 
sanction oi the Court oi Small Causes, where the document alleged to tie forged was filed with the tward and 
formedapart ofthe record ot the suit 17 H. I/.4. 420 b 3 U L T. 496 , 3 P.R. 1914=s 15 Cr. L. J.338. Onthe 
Institution of a complaint under s 4o7 1 P C m respect of forgery of a document produced in a suit in t 
Civil Court, objection was taken for want of sanction. It wasoDntended that no sanction was necessary as the 
forgery was alleged to have been committed before the production ofthe document in the suit, ArW, sanction 
was necessary as s 195 provides that noCourt shall take cognizance without sanction of any offence described 
ms. 463, 1 P C.etc, when such offence has been committed by a party to any proceeding in any Court m 
respect of a document produced or given In evidence in such proceeding 14 C. W. B. 479 » li Cr. L. J. 280 
See 41 a 1002. See Note 7 above and 23 A. L. J. 936. 

8. Fer^j a Fakalataama.— No sanction is necessary for prosecution as the person forging, was not 
a party to the proceedings mwhidi tlie Vakalatnama was fifed 18 Cr. 1^3.363. 

9. No •anetioa neceuary for eCence uoder v 183 L P. C., where pablie ojSeer Is coniplalaaDt— 
Where a person was diarged with an offence under s. 18^ 1 P.C. for obstructing a bailiff oi a Court in the 
execution oi a warrant , held « was open to the bailiSto file a complaint without any sanction. It would no 
douU lieoj^en to his sujveiior Judpto direct a complaint to be filed 15 Cr. L. J.6i9. 

10. Vbetheraanetloaaeceuary against ptrsoBS not parties to proceedtngs.(i) 7f7/vezi— Under cL (0 
of sut>-sec. (I ) no s.'inction Is required m respca of am document produced by a UfUiust, a witness not being 
a party to the proceeding 3 11.400; 15 1C.671 ; X 1(.228( 32 A. 71; 22 C. 1004; 26 M . L. J. 220 k 15 Cr. L. 4.212. 
(11) At^eUor —Ot Kv abetment of offences mentioned in d.(rk 32 A. 74; 15 C. W. JL 565 » 12 Cr. L. J. lOi. Jt 
tnav l-e that if there are other charges reqninng sanction Iniuaatclv connected uith the diarges which do not 
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require Sanction, the Court may be induced to exerase its powers of supervision by directing the stay of 
proceeding*, till the whole case is complete, 12 C. w. N.B22?sBCr. L. J. 91, explained ml5 C,®. H. 563*=12Cr. 
L. J. 101. See, however 12 Bom. L. R. 333 = 11 Ce. L J. 368 ; see also 5 Pat. Ii. 3. 133 ; 49 B. 603 = 27 Bom. 
C. R. 607, 

10*1.— But distinction should be observed with regard to cl (6) of sub^ec 1 of 195 and cL {c) ofthe 
same , cl ( J) mentions offences committed tn or m relation to any proceeding in any Court and makes no luen 
tion of any parties , while cl (e) specifically mentions offences committed by parties to any proceedings s& 
far as cl (c) U concerned the Courts power to lodge a complaint under s 476 is restricted to parties in the 
proceeding, but as far as cl (i) is concerned the Courts power to complain under s 476 is not limited to patties 
to the suit or proceeding So it is held in 3 Rang, 803 that in respect of offences enumerated in s 193(1) (6) of 
the Code the powers of the Court to complain ate not confined only to the parties before it 

10-B. Vhether as 476 and 476-& apply to a forged docnme&t produced in Conrt, the person forging the 
document neither bring a party to the proceeding nor prodnctng the doenment in Conrt.— A person who 
possibly forged the document which was produced m Court cannot be proceeded against under s 476-A of the 
Code if there be no ground for supposing that he did so for the puipose of using it m Court and there is nothing 
to show that it was he who tised the document in Court 28 C. W. N. SSO 

11 Vhether sanction necessary for abetmeat.--^r^ now sub-section (4) of l9i> , 20 H. 8 which lays 
down tfiat no sanction is required previous to the prosecution of a person charged with the abetment of offences 
mentioned in the section is now overruled b> sub-seaion (4) But where the person charged with abetment is 
not a party to the proceedings before the Court, no sanction IS necessary, 32 A. 74, but 12 Bern. L B. 383* 
11 Cr. 1<. 368. See also 32 U. 3. 

12. For disobeying order promnlgated by the Local Qeyemmont— No sanction is required for 
prosecution for disobedience to an order of Government issued under tAe Epidemic Diseases Aei III of I897 
Where the Chairman of a Muniapality re-pubhshed the Plague Pules in his Municipality, it was held his 
sanction was not necessary, 2431. 70< 

18 Where forged document hat not been prodaced in Conrt —Clause (^) of this section refers only to- 
CT>es where a torged document has been put in evidence in a Civil or Criminal Court , m other cases, a Magia 
trale is competent proprto motu to inquire into allegations of forgery without sanction under this section 
10 W B.S. 

14 False statement la a departmental Inquiry.— No sanction is necessary for prosecution on account 
of n false statement made in a departmental inqmii, 22 B 936 or in a preliminary inquiry made on a Police 
report 23 M. 223. 

13 Forged documents presented to a Registration OBJeer.— No sanction is necessary, il M. 300 and 
^ee sul«ec t2) and Note 44 

16 No sanction required against a Pollce-oBIcep for roakuig a false report —A Police-officer making 
a false or cofoured report cannot properly be saU to iicstifuCe Ofcacfse (o be insctMed any crtertmal 
agiinst any person Therefore sanction for his prosecution under s 211, 1 P C , is bad in law, 4 C. W. N 347, 

17. Banction not necessary when proceedings Initiated at If nnder t 476. — Where a Munsiff, on the 
rejiart of a peon thit he Ind been unlaw/uHy resisted 1^ judgment-debtors and assaulted by them, took action 
and sent the case to the Distnct Magistrate, held that the Distnet Magistrate was not justified in refusing to 
lake cognizance for want of sanction, but should have proceeded under s 476 (2) B C. W. B 836 Where an 
Assistant Judge before whom a witness cave false evidence took cognizance of the case as a Di^ct 
Magistrate under s. 190 (e) and it 

as n Distnct Magistrate was not • , , ‘ 

by the olhcer was in effect under s ! ■ ! ‘ . • ■ . . 

under s. 478 ‘ 

18 Procedure where In the tame tramaetlon offencet are committed, icme requiring lanction and 
ethers net reqelrlag prerlons sanction. — The complainant alleging that he was assaulted when trying under 
the orders of an Amin to open the door oi a judgment-debtor's house, diarged the accused with offences 
under ss. 183, 18*> 358 .and 323, 1 P C , Ae/d that the sancuon ol the Court was not necessary in respect of 
ofTcnccv under ss. 355 and 323 I P C , and the sanction of the Aiam would be suffiaent in respect of the other 
oReuers, 81 M.43. .Srr also 18 C. W. N. 888 ( IS & W, N. MS | 85 B.SO. 
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III.— WHAT IS A COURT > 

19. Heaalnj of the word “ CearL”— The word '* Court ’ is not defined in the Code, but as used In this 
section has a uider meaning than the words *Courts of justice as defined in s 20 of the penal Code 

Hanng regard to the obvious purpose for which R 195 was enacted we think the widest possible meaning 

should be given to the word and that It would include atribunal empowered to deal with a particular matter, 
and authorized to receive evidence bearing on that matter, in order to enable it to arrive at a determination, 
17 C.872y(7//0a'r(f in 15 Bom. L. R. 49 ea 14 Cr« Ih J. 72. There must be power to receive evidence and to t^me 
to a judiaal determination on the evidence so recorded, 24 H. 121 ; 28 M. L. J, 123 » 16 Cr. [>. J. 241 ; 36 M, 72 
The mere fact that a judioal ofiicer is specially vested with certain quasi judiaal functions does not make him 
a Court while evercising those functions, 39 M. 981 referring to 11 M 26 (P.C ) , 30 M. 326 and to Vol. IX, 

Halsbury s l.aws of England, p 9, where it is said “ many bodies are not Courts, although they have to decide 

questions, and in so doing have to act judicially in the sense that the proceedings must be conducted with 
fairness and impartialitj *' The definition of "Court” given in the Exndence Act (I of 1872) is framed only 
for the purposes of the Act itself and should not be extended beyond its legitimate scope. 12 B. 38. See 
Note 16 to s 43a and Notes 6 to 9 to s 476 See also 49 C. 385. 

Election Commisalonen are deemed to be a Conrt ander the wider tense of the term.— Election 
Commissioners are not a Civil Court within the meaning of s. 476, but they must be deemed to be a Court m the 
w ider sense of the term under s. 195 of the Code and any complaint made by them of an offence may be regarded 
as filed under s 195 (1), (6) of the Code, 23 A. L. J. 643=: 47 A. 931 See also 23 A.^ J. 956 (for the definition 
of " Court ). 

It was further held that an order made by Fleaion Commissioners under s 476 of the Code could not be 
upheld as they are neither civil nor mminal, nor revenue Court within the meaning of that section But as tlie 
complaint was purported to have been instituted under & 476. the High Court entertained an appeal therefrom 
and set aside the order, but maintained it as a complaint under s 190, sub-sec. (I), (n) of the Code 47 A. 934. 
But w 46 A. 611. 

20 Reveoae Officers held to be Courts.— 

(«) Tahsildar holding an inquiry as to mutation of names under Madras Act III o/ise? —A Tahsil 
dar holding an inquiry under Madras Act III of 1869 as to whether a transfer of names mthe Land Register should 
be made or not is a Revenue Court and before a par^ to any proceeding m such a Court can be prosecuted for 
an offence referred to in cL(^) of sub-sec (1). sanction should beobtamed, 24 H. 121. .Sirealso 12 Cr. L. J. 109 
(A.) In 19 P. R. 1913 =s 16 Cr. L. J. 769| it was however held distinguishing 24 M. 121, that a Naib Tahsudar 
dealing under the Punjab Land Revenue Act with mutation proceedings does so in liis administrative capacity 
as a Revenue Officer and not in his judicial capaaiy as a Revenue Court 

(ji) Certificate OJfieer acting under Sengat Act i <^1895 —Sanction must beobtamed before a person 
can be charged under s 206 I P C for having cut and earned away crops under attachment under Bengal 
Act I of 1895 as the Certificate Officer is a Court, 28 C. 217. 

(»i0 Income-tax Collector hearing ahjechons Collector hearing objections under s. 25 of the 
Income-tax Act 11 of IS86 is a Revenue Court. 44 P, R. 1963. An Income-tax Collector is a Court within the 
meaning of els. (6) and (r) of s 195, 38 B. 6I2 (F.B^ , 36 H. 72. 

(i:) Mamlitdar holding inquiry under Chapter XII of Bombay Land Revenue Code~t\ hfamUcdar 
holding m inquiry under Chapter XII of the Bomb-iy Land Revenue Code is a Revenue Court within tlie 
meaning of s. 195, sub-sec. (I), cL (r), ns he has power tosunimon witnesses, to take evidence although he tnay 
not have power to administer an uath, to consider the evidence and make i final order, 39 B. 310, See, 
however, 23 U. L. J. 123 » 1913 H. V. K. 177 — 16 Ce. L.3. 241. 

21. Revenae Officers held t» be sot Caarts. 

(I) Oficer recording tenant s rights under Oiafder Xi of the Madras Eitates Land Act lofWXi ts 
not a Court— K Revenue Officer preparing a record of rights under ss. 164 to 187 of the Madras Eitates Land 
/fr/lsonl) di<sdnrging an executive funaion of the Court and Is not a Court within the meaning of s. 473. 
Me is ivai invested with powers to record evidence nor with the powers of a Survey Officer under Madras etet 
IV n/isn;, 23 If. L. J. 123 13 Cr. L. J. lit See. however. 39 B. 310. 

(nj SitUement Oficer preparing a recotaefrtzkts.—See 26 A. 382. 

29 
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(«i) Rf enue Officer disposing of objeehon pehhon under s 103-^ of the Bengal Tenancy Act — See 
aC.L.J 133, 2S&471 

(tv) J and Acgutsthon Collector —Pi. Land \cqutsittou Collector acts merely as the agent of the 
Government for purposes of acquisition and is not a Court See 7 0. W H 349 , 27 C, 820 

(v) Assistant Collector vs the Unxted Provtntes to •zuhont the execution of a decree by sale of tmmovible 
property is transferred under ss 68 and 70 Civil Procedure Code — Under the rules framed by the Local 
Government by virtue of s. 70 of the Civil Procedure Code 1908 certain functions may be delegated to an 
Assistant Collector in order to effect a sale xtf immovable property in execution of the decree of a Civil Coun 
but such an Assistant Collector is not a Court within the meaning of this section as he has not the power either 
to sell the propertj as a Court or to confirm the sale or to set it aside and he cannot giv e a sanction in respect 
of an application to set aside a sale on application vvhidi he could not deil with 37 A 334 

(ri) Assistant Collector holding a departmental inquiry under the Bombay Land Revense Code is 
not a Court — (i) An Assistant Collector holding a departmental inquiry under the Bombay Land Revenue Code 
s 197 into the alleged misconduct of a subordinate isnotaCourt within the meaning of this section and no 
sanction is requi ed for prosecution of the complainant under s 195 cL (A), 22 B SS6 (u) whether a 

Sub-Deputy Collector holding proceedings under ss 52 and 84 of the Land Registration Act VII of 1876 (B C) 
fs a Court within the meming of this section so as to require his sanction (o prosecute a person giving false 
evidence in such proceedings and whether such proceedings are judicial proceedings? 9 C. W K 127 
(m) Similarly iCoHector whom to an application is made to replace i damaged stamp is not a Court 8 B L R 
Cr 6 = 11 Vr R 49 See also 1691 A V N 82 

(»/ii) Fxeise Collector not a No sanction is necessary for prosecuting for the offence ot 

fabncating false evidence {s 193 I P C ) by means of a document intended to be used before an Excise Collector 
who IS not a Court 10 C. W N 220 » 3 Cr L J 196 

22 Persona exercUini quasi jadlclal fanctiocs are net Courts wUhta the meanleg of s 199 — 

(*) Commttssoner to take evtdence not a Court— Pi Commissioner appointed to fake evidence is not 
a Court The word Court ms 195 must mean the Court whose dutj il is to consider the evidence and 
decide whether It IS true or false 11 C W N 909 v6Cr UJ 160 

(«) Official Assignee is not a Cbarf— An Offioal Assignee is not a Court even though he has a 
wide disaetion m deciding on the claims of persons alleging themselves to be creditors of the insolvent or 
because at persons aggrieved by deasions of his case appeal to the Insolvency Court from those deasions 
37 M 107 

(i»i) Arbitrator appointed by Courtnola Cburi—Inrespectof an offence before an arbitrator appointed 

by the Court it is the Court that can grant sanction 17 H L J 420 = 6 Cr L J 331 j 6 A 101 A complaint 
cannot be entertained for offences under ss 193 and 47| I P C alleged to have been committed before the 
arbitrator without the sanction of the Court 3P R 1914 = 15 Cr L J 353 

23. JadldaJ OBlcen vetted w/t/i qnuit jsdielul taactioBM —( 1 ) Under Rais 5 o( the rules framed b) the 
Matins Government under s 413 of Madras City Mumapal Act III of 1904 a Presidency Magistrate is 

authorized to hold an inquiry and decide whether a particular candidate is fit or not to stand for election to a 

Municipal Council held he was not a Court 33 M 881 (2)See21B 279 and 30 M 326 The questionm 
S3 M 981 was whether the I residency Slagistrate when exercising the special function was subject to t e 
SI penntendence of the High Court under s 15 of the Charter Act It may be that the Magistrate nwy ® 
considered to be a Court for the purposes o! s 195 See 37 B 365, where the case in (1895) P <f 
dtsltnguiShed 

24. District Judge acting ander Boinhty District MualcIpilUlet Act Is * Court.— A District Judge 
when acting under s. 22 of the Botnbe^ District filunicipatities Act III of 1901 Is a Court wlU in the meaning o 
cl (5), 37 B.38S 

25 Reglstrer of Presidency Small Canie CearL— Under the Calcutta rules of the Presidency Smilj 
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M. Tilt^ie MoBiIff l» • Coort— A Village Munstff tr>mg « » Coun, and m such cin give 

wntlion under this section where htse esddence Is given hefore him, ii H. 875. But in IS K. 131, the accused 
inteniion-dly insulted a ViUige Munsifl In the dischsrge of hiS magisterial duties. The Vilhge Miinsifl did not 
prefer comphint or vinction prosecution, hut a secondWiss Migislrate charged the accused under s. 228. 1 P C , 
on Police report and omvicted him , Md, that the secondoJass Magistrate was competent to try the complaint 
and the conviction wts right, « snt of complaint licmg cured Jiy s. 537 

S7. Felke^otTIccr not • Ceort^A Pohct* constihle toking down a statement under s 161 h not i 
Judge, nor is the place where he ofliciates a Coirt. His s-mction is therefore not neces.sary, under this section 
to a prosecution (or t (d-.e sttiemeiil nndetohini whether the charge be framed singly or altermtively 11 B. 
BS9. The prosecution of a person for giving fakt evidence liefore i Police pa/f/ requires no sanction as t 
Police />n/el is not -i Crimnnl Court within the meining of the Code (Act X of J872), md s 463 of thtt Code 
renders sanction necessary only when one of the oflences specified therein fs committed before or against a 
■Civ i1 or Criminal Court 4 B. 479, 

33. RegiitratloD Offleer lot a Coart— cL (2X A Registrar or a Sub-Kegistrar is not a Court 
■within die meaning of this section but offences cofitmittetl before such officers are specially made punishable 
under ss. 81, 82 an'd 33 of die RtgutraUoti Att 111 of J677 Hence no s.-\ncUon is required for prosecution in 
respectof an offence committed before such an officer and falling within clauses (5) and (r) of sub^ec. (I) 
though previous sanction or complaint is neceswr) in respect of offences within cL (j) of sublet (1), 11 C. 866. 
A Distnct Registrar dealing with a comphint against a Sub>Registrar is not a Court lO C. VT. N. 333 <e= 2 C. L. J, 
619 ^3 Cr. L. J. 112< .S>^10C.694) 13 B 38 and <9 M,201, wh^r^ 10 M. ISiand 11 lf.3areespIainedandaIso IS 
H.13S, 3C. W.N.34II H O.C.3S8; 11 C. L. J. Ill 11 Cr. L. J 213; l6 Bom. L. ft. 945 iS 6r.LJ.l98. 

IV.-SOBORDIHATIQH OF PUBLIC SERVANTS. 

39. SabordiaaUoo «f Police to District tfagblmt*.— A person gave false information to the Police 
and his prosecution was sanctioned b) the District Magistrate, and he was convicted and sentenced to pa^ a 
fine. On appieal the conviction was affirmed by the District Magistrate. He/d, that although Police-officers 
are genera]}) subordinate to the Distnct Magistrate, the subordination contemplated by this section is not such 
-subordination, but subordination of some supenor officer of Police, 27 C. 432. But if the District Magistrate 
saves the sanction at the request of the Police who it was contended ought to have given it, the sanction is 
proper, 32 C.16Q. Cbnfr'O in 27 ft. 292; 8 P.R.1910aBi0 P.W.R. 1910 » It Cr.L. 4^.292, it was Aefif that the Distnct 
■Magistrate is the head of the Police {see s 4 of Act V of 1861) and is a public servant to whom the Police is 
-subordinate within the meaning ofsiil>sec (IX(a)and is competent to grant sanctionfor prosecution under s 182, 
7 P C , m respect of a false report to the Police See also 47 P, R. 1367 ; 9 P. R 1868 , 4 Lah 130, 

30. Sessions Judge cannot grant sanction In relation to a proceeding before the Police,— A Sessions 

Judge cannot gram sanction to prosecute a person for an offence under s. 182 I P C, committed in relation to 
■a proceeding before a Police-officer or i Sub-Magistrate to whom the reports were sent by the former as 
neither of them was a subordinate of the Sessions Judge within the meaning of cl (7), 27 U. L J. 886 =* l9H 
H. W. N. 793 18 Cr. L. J. 612 

31. Talnk second-class Hagistrate not official superior of Police Station-house Officer.— A second 
•class Magistrate of a laink not being the oftiaal supenor of a Police Station house Officer, cannot sanction a 
prosecution under s. 182, I P C, for giving false information to the Station house Officer, 6 M. 146 .Si-ralso 
-2 N.-W. P. H. d. R. 287 ; 7 B. H. C. R. Cr. Ca. 81 ; 11 W. R. 23. 

32. Honorary Kagistrate not official superior of Police-officer.— A sanction given by a Bench of 
■Honorarj Magistrates for the prosecution under s. 182, 1 P C, of a person alleged to have made a false 
report to the Police was an illegal sanction inasmuch as the Policfrofficer to whom the report was made was 
not subordinate to the Bench of Honorary ^lagistrates within the meaning of this section, 1893 A. W. W 182; 
19 W. R. 33. 

33. YfUage Munslff Is not subordinate to a Sob-Magistrate.— Under s. l95, the subordination of one 
public servant to another may anse either from expressenactmem or from thefact that both the public servants 

belong to the same department, one being supenor In rank to another There is no enactment which makes 
Village MunsiSs subordinate to Sub-Magistrates, nor do they belong to the same department 18 H L. J. 354 
4M dtiseniing /rom .Srr Note 26 

34. Registrar of the Small Cause Court subordinate only to the Chief Judge.- Where the Registrar of 
a Presidency Small Cause Court grants smction under cl {«) of sub-sec, (I) it was only the Chief Judge of the 
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Court to whom the Registrar acting as a public servant is subordinate, who can re\ oke the sanction, 27 B, 130. 
Had he been acting judiciall), onJ) the High Court as the principal Court of original jurisdiction could hate 
interfered. In no event can a Bench of one or more Judges of the Small Cause Court interfere with the sanction 
accorded by the Registrar of the Court 

35. Secretarj of Uuuclpal Beard subordinate to Chalrnan. — The Chairman of a Municipal Board has 
power, apart from and independently of the Board to grant sanction for prosecution of an offence under s. 182, 
1 B C, committed in respect of the Secretary of the Board, 1892 A, W. N. 31 

y.— APPLICATION FOR SANCTION, WHAT IT SHOULD CONTAIN. 

36. Generally an application Is Indispensable for granting sanction —A sanction to prosecute pre-sup* 
jxjses an application tor sanction and where no such application is made, a Court ought not to take upon Itseli 
to grant sanction, but should take action under s. 476, 18 A. 213; 3 A. 62. In 1915 H. L. R. Ill; 91 = 17 Cr.L.3. 
S3 = 32 In. Ca. 651, the case in 18 A. 213, was followed. The Code does not contemplate a Court or public servaut 
giving sanction where no application has been made, 1907 U. B. R. Cr. P. C. 1 = 6 Cr. L. J. 25. Sanction should 
not be accorded without an application made for it by some person w ho may desire to complain of the offence 27 
C. 820; 20C.474; 6C. W.N.37; 10 C. V.N.222<=2 CL. J.619 = 3 Ct. L. J. 112; IICL. J. U 1 *= H Cr. L J. 212 , 
23 P. R. 1901 ; 30 P. R 1905 = 2 Cr. L. J. 687 ; 16 Cr. L. J. 2Sl (Pun ) , M. 189 ; 20 C S49 ; 6 A. L. J. 796 = 10 Cr. 
L. J. 437 , 8 6. L R. 21 = 15 Cr. L. <1, 662. Where a Sub-divisional Magistrate, after merely perusing the calender of a 
case tried by a Magistrate subordinate to him sent for the record and without any application for sanction passed 
an order under this section sanaioning the prosecution of a witness in the case for perjury, held that the order was 
illegal, as the Magistrate had no junsdiction to take cognizance of the offence, though he be a Court superior to 
the Court in which the offence was commuted, 7 K. 360. Where a Magistrate directed a Police investigation 

a case pending before him and as the result thereof passed an order against the complainant purporting to b® 
under this section, held that the order was irregular inasmuch as this seaion pre supposes an application by 
some iierson for sanction to prosecute, 1902 A. H. 195 following 1896 A. W. N. 32 A Police report setting 
forth the facts and containing a request that the petitioner should be prosecuted under s. ISS, I P C, is a 
sufficient application to justify the Magistrate m giving sancuon. 17 C. W. N. 976 14 Cr. L J. 292. 

Cuff/ra —There is noUiing in law which requires that sanction to prosecute shall only be granted 
upon application by a private prosecutor, 1QC.L.R.4. Where it was contended that the proceedings for 
grant of sanction were irregular because no application had been made for that purpose by the party to whom 
sanction had been granted , Ar/i, that s. 195 does not expressly provide that an application has to be made for 
the grant of the sanaion. No doubt the cases m 27 C. 820 ; 18 A. 213 j 20 C. 474 ; 10 C. W. N. 222 =» 2 C. L J. 819 ** 

3 Cr. L. J. 112, recognize the proposition that ordinanly a sanction should be given only on an application 
made for it by some person who may desire to complain of the particular offence, but whose complaint 
cannot be entertained without such satiatoiu The rule recognised in the cases mentioned may be justified to 
this extent that before a sanction is granted the Court must be satisfied that there is some person who is 
willing to wail himself of the sanction and to cany on ihe prosecution for the purpose whereot the sinction 
is granted. 13 Cr. L. J 4 (G) In 17 C. W. N 978 — 14 Cr. L J. 292. CHArMVN.J was of opinion thatthere was 
no necessity for any application m cases which come under sub-sec. (1) («), see also7Mad.H. C.R.88 a 
18 Bom L. R. 917 = 19 Cr. L. J. 107, it was held that to require an application in all cases was to depart outside the 
terms of s. I95 and it is open to a Court to gram a sancuon without an applicant. The sanction contemplate 
by this section Is not a sanction to any particular person to prosecute, but a sanction to the Cnmlml Courts 

concerned to take cognizance of certain offences speafied in tins secuon of which the Cnmnnl Cou^ cmno 

take cognizance except with the previous sanction or on the complaint of the authority described m tu 
section. The sanction whiUt U is lu lorce restores lo the Cnmmal Courts a jurisdiction of which the sanw 
section deprives them m respect of speafied offences and need not even name the accu'cd jserson 8 om 
R. 32 = 3 Cr. L. J. 227, where 27 C. 820 is not foUowed In 16 Cr. L. J. 740 {M ) the High Court granted sanction 
In respect of an offence before a District Mimstff without an application and ordered the Disincl Mimsi o 
direct the process-server to act upon the said sanctioa J’ee also 17 Cr. L. J. 305 (S.) also Notes 57 and 90 

37. It a written application Beeettary?— It is the established practice on Uie OrigioM Side of the 
Calcutta High Court to gnnt .a sanction only on a formal petition being put m upo" which an order could 
P-ivsed. Where, ihcrefori., on an oral application, the Judge then sitting on the Original Side said ‘very well 
hut ihe olfice refused to draw up the Order as there wr-vs no application In writing , and subsequently a written 
apphotion v»xs m.vde to another Judge silting on the Onginal bide , held the latter had jurisdiction to nnke the 
ord<-r since the previous order v\ as not In lomi and ininictuous, 40 C. 423, 
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SS. Ho pftrticni&r form Beceuory.— This section does not make any particular form of application or 
^anaion nece^sarj, IS H. iS7. No particuhr form of application is necessary, S & W. N. 8. 

39. What theald application generally eontata.-. 

(0 The appUcedxon tnuit ask for sanetton, — A mere complaint by a stranger to the proceedings that 
a partv has made a false statement Mllhout asking for sanction IS not .an application on which sanction should 
be granted, iSP. W. R. 1913 >=68 P.L.R. 1613= ItO. L.J. 107. 

(r») yl/flieafu>» rmiit sj'ttt/y the offence —SinciXon hr prosecution under a section other tfian that 
under which sanction was asked for liy the applicant Cannot be granted, 1898 A. W. N. 205. 

(iiO Apptiealion must specify Itme aftd place of —An application for sanction must specify 
the time when and the plice where the offence was committed and sanction should not be granted except upon 
evidence before it of such matters, 8 A, L. J. 217. 

(il) Apphcaiion for sanction for perjury must contain the assiyninent of perjury —An application 
to proseaite for perjuiy must indicate preciselj the sutements alleged to be false showing the place where and 
the occasion on which such alleged false statements were made. 18 A. 203; 36 C. 80S; U. B. R. (1613) (Ist quarter) 
168 = II Cr. L. J. 122. Mere omission to speafy the statements in the application is not a ground for revoking 
the sanaion, s. 537, 3 Bar. L. T. 131 = 11 Cr. L. J.749; 38 C. 808. 

(r) Appheahon for lanchon for forgery must specify the document — Application to prosecute for 
perjury or forgery must indicate precisely the document in respect of whicJi forgery is said to have been 
committed or must set forth in detail the statements alleged to be false, showing the place where and the 
occasion on which such alleged false statements were made. It should not be left to the Court which is asked 
to grant the sanction or to the Coun which i> to act on that sannion, to find out by reference to another 
record what the document is in respect of which sanction is sought or given, 18 A. 203 ; 7 W. 560 ; B P. R. 1B98. 
It IS not competent to a Magistrate to sanction the prosecution of a person m respect of a document in regard 
to which the application tor sanction is silent and does not complain, 2 C. L. J. 6l2 = 3 Cr. U 3, SI. 

YI.-WHO CAN APPLY FOR SANCTION AND TO WHOM SANCTION 
MAY BE GRANTED 

40. ADyone may apply fer.sanetlctt.—This section does not enact that application shall be made by 
any particular persoa It merely provides that no Court shall take cognisance of certain offences without a 
sanction, 18 U. 497. See Note 90 

(f) Agent.— In 33 C. 463 it was held mat a landlord is entitled to authonre his agent to obtain 
sancuon to prosecute an accused in respect of an offence comnutted against hint 

(ji) Minor cannot apply for sanction— h Civil Court ought not to entertain an application for 
sanction under s 19S, presented by a minur unless it is presented on his behalf by some responsible person 
acting as the next friend 11 Cr J. 327 (C.) 

Whether lanctlon can be granted to legal representative of a deceased applicant— Criminal proceedings 
started by a pnvate person abate on his death , and so a petition for sanction for perjury filed by a party cannot 
on his death be allowed to be continued by his legal representative, though the latter may himself present new 
application for the same purpose. 47 H. 88. 

41. Court may grant sanction to imy person private or official.— “ There is nothing to prevent 
a Police^fhcer from obtaining sanction under this seaioii, and then filing a comphmt or submitting a report 
to the Magistrate for him to take cognizance of the offence under section i90 Similarly if a Magistrate wishes 
to act m a fit case upon any other information or u|)on his own knowledge or suspicion, he has only to apply 
for a sanction. Nor is there anything to preclude a Public Prosecutor from obtaining the necessary sancuon for 
any person to file a complaint' /Vr Sankaran Naix, J . 33 H. 49 at p. 56 and see also Weir H, 598. A Court 
may grant sanction at any time and to any person it considers fit to cany on the prosecottort The section 
affords a remedy without the necessity of granting sanction to a pnvate party A sanction may as easily be 
granted to the Public Prosecutor or any other offinal deputed by the Distnct Magistrate to obtain jt and the 
District 'Magistrate can be moved in a variety of ways if the case is one deserving of his attention Per 
PiNiiEY, ] 82 M. 49 at p. 60 See Notes 90 and 52 

(i) Government Pieader—The Government Pleader on instructions from the Distnct Magistrate 
may apply for sanction to prosecute in respect of an offence alleged to hav e been committed in connection with 
A Civil Suit (1908) A. W. N. 309 = 8 Cr. L. J. 157. When the Court is unwilling to grant sanction to a pnvate 
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prosecutor and has refused, his application the Court is at liberty to give sanction to a Public Prosecutor, 
13Cr L.J.t(C.) So also aDistnct Magistrate may instruct thi Government Pleader to apply for the extension 
of the prescnb^ period of "six months where the gnutee of the sanction has allowed tlie time to expire, 
15 0. 0. ITT es 13 Cr, L. J. 551. In 41 C. 4i6, a Special Bench of the High Court holding an iiKpiiry under s 10 
of the Letters Patent into the conduct of an attorney, thought Uiat there were matters in the case whidx called 
for further inquiry with a view to possible criminal proceedings and the papers were placed beiore the Public 
Prosecutor, who applied through the Standing Counsel for sanction under s 195 lor offences under ss. 193 and. 
196, 1 P C.., and sanction was granted See also 32 M. 49. 

(«) Skertsladar— In 12 Cr. L. J. 320 (Stadh) sanction was given to the Shenstadar of the Court 
mtJiout any application by him and it was he/d that it virtually amounted to a complaint 

( 111 ) Diitrut Magtitraie — See also 3T C. 13, where it was held distinguishing 3 C. W. N. 3 that there 
IS nothing in the Code to limit the grant to a party to the proceeding in which the offence was committed and. 
sanction was granted to a District Magistrate .Sire 10 C. L. R. 4$ 39 C, 463. 

StrangefSi */ oppltcalton ts not bona fide and made out of spile —In 3 C. W. N. 3, it 

was held tliat no Court should entert.iin an application for sanction by a person not a party to the suit out oL 
which proceedings for sanction arose. In this case an application for sanction unsigned and unverihed was 
filed before a MunsiB, purporting to be on behalf of the defendant in a Civil Suit, who deposed that he was 
not aware 01 the application or its contents, and was not desirous of prosecuting, and the Munsif! found that 
It was filed by one R who was not a party to Uie suit, out of ill reeling , that no Court should entertain 
ati applicition for sanction to prosecute, made by persons who are not parties to the suit out of which 
the proceeding arose. So also in 13 Cr. L. J. 1 (C.) and in IS P. S. R. 1918 » 63 P. L. R. 1913 » 14 Cr. L. J. lOT, 
il was held that a Judge acted property m not giving a saiiction to a stranger to the suit Set also 
11 A. L. J. 313 «■ 14 Cr. L. 3. 389. 

VII.~WH0 CAN GRANT SANCTION? 

42. Applieatien tor aaiictlon should be made first to the Court before which the offence was- 
committed.— As a general rule, application for sanction should be made in the first instance to the Coun betore 
which the alleged offence was committed, 6 M. K. & R. 92 ; 7 U. H. & R. Appx. 12 1 32 V. R. 11 1 99 P> 16T9, 
and unless there are exceptional circumstances the supenor Court will not interfere in tlie first instance, 17 W. 
R. 46 i 1909 F. R. 96 and see 32 B. 203, where it was that the appellate tribunal had no jurisdiction to graiiL 
a Miiction when the first Court had dismissed the application (or default of appearance “ Whefe sanction is 
ashed for the prosecution ol an offence alleged to have been committed before any Court it is in every way 
expedient Uiat the application for sanction should, in the first place, be made to the Court m whidi, or la 
relition to any proceeding in which tlie offence was committed” 16 A. 80 at p. 83. See Notes 214 and 230 

43. S&DCtlon may be granted by the Superior Court la the first InstahCe.— Under clauses (9) and (r) 
of su}>.sec (I), such supenor Court is competent to accord sanction in the first instance, even though no 
application had beerj made to the Court m which the offence is alleged to have been committed, 27 M. 223. An 
order passed by an Appellate Court is in law the order whidi ought to have been pissed by the Subordinate 
Court and will therefore ha.e the same eflicacy and operation as Uie order which ought to have been passed by 
the litter. 27 H. 223itp. 2255RatanlaI9375 6 C. 440=7 C.L.R.330. Under ds (9) and (r), it is competent to the 
Api>ellite Court, in the first instance to sanction ilie prosecution ol appellants for forgery of a document not 
produced in his Court, but given m evidence in the appeal pending in that Court, an appeal being certainly a 
Drotvedmg within the meaning of this section, 11 A L.il. 11 = 14 Cr. L.<f.47. On a petition to set aside for mnt 
of notice in ex-parU decree in a second appeal, the High Court called for a report from the Distnct Munsiff and 
finding from the report that the petitioner had committed {leiyury before the Distnct MunsiS gave sanction for 
hU prosecution 16 Cr, L, J, 740 (M.V The power of an appeUite tnbuual In sanctioning prosecutions for 
peT^ury, eta, is not restneted to cases tti winch an appeal is heard, but vests in the supenor Court as a Court 
excaising siipervisinn and conuol over the suburdinnte Court, as for instance, it might be exerased on a 
perusal ol the records. It is immittrial how tlie supenor Court is put In motion, Wclr H. 160. Hut it would 
Iw very undcstnihW for die High Court, except under vtiy peculiar cncutnstances, to entertain in the first 
luM ince un application Jor sincUon to prosecute for peryury , 17 W, R. 48. See al^o tl N. L. R. 38 = 19 Cr. U J. 
*39t67 P. L.R. 1916= 17 Cr. L.3. 235. 

(*) li'Kh Couti aehnz tu reimon under s 43» ntag grant i tnetion —The ffigh Court while txer 
ti'Uig Us pi'wers ol revision has power to grant sanction 29 V. L. J.993 = 14 M L. T. 912 = 14 Cr.li. 3. 624. 
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(ft") Sesswns jKdgi not tomf>tttnt to ^rant sxnctxon —A Sessions Judge is not competent to grant 
sanaion for an offence under s. 193 committed )>eforea Subordiiute Magistrate, S7 U.L. J. fiSS =« 15 Cr. L. J. 612« 
But a Sessions Judge Ts comjKtent to grant a sanction for the prosecution of a witness for statements made by 
him before the committing Magistrate and brought to the notice of the Sessions Judge (1917) M. W. N. Kl. 

(ill) Suptnor C^urt not (ontptUnl to grout tanetiOH uitk regard to case pending on ike file of a 
Subordinate Cbwri— When a case is pending on the file of a Subordinate Migistrate and no final order has been 
jiassed by him, a District Magistrate Ins no power to gnnt satirtion unless he withdraws the case to his own 
Court, 3 C. W. H. 490. 

44. Where practible, J«dge who tried tho cate to be resorted to— No doubt, ordinanly as a matter 
of convenience and expediency, an application for sanction should be made to the Judge who tried the case if 
he be present In Court If he is not present, either by death absence on Ictve or transfer, it is open to the 
Court, *.e , an> other Judge of the Court to grim sanctioit The words such Cottri does not mean such Judge, 

S3&19S{7A.L.J 50»llCr. L.J. 140. 

43. Change of Ineinbest Is no change of Coort— ITie Court before which the perjury is alleged to 
have been committed is to give the sanction. The change of incumbent leaves it still the same Court, 
7H.H.&R. Ap 19: SC. L J. 176, where S3 C. 193 is followed 34 C. 551 (F.B), 29 P. B. 1879. Thus in 11 
C. W. N. 119 It was held that a Afunstff has Junsdiction to gr-ini sanction in respect of an oiTence committed 
beiore his predecessor m oliice, 9 C. W. N. 839 dtshngutshed and doubted The term Court m cL I (i) is not 
confined to the Judge who tned the case on the appeal, but also means and includes the successor m ofhee of 
<Kudi judge who can therefore grant sanction, 6 C. !>. J. 176 5 Cr. L. J.186. But it is alwa)$ desirable that 

«an«ion should be granted b) tlie Judge who ined the case, 7 A. L J. SO a 11 Cr. L. J. 40. A succeeding third 
class Magistrate may dispose of a sanction petition, even Uiough be is incompetent to conduct the trial 
conducted bj his predecessor, in which the ofience for whicli sanction is applied for was committed, 19 M. L J, 
Sh. Note 65, but see next Note and also 39 C. 463. 

46. Bet wbea ebaaje of prcsidlog officer mAke a ehADfe In the Coert, (1061100 einnet be grioted.— 
Court trying the case and granting sanction must be the same. 

(i) Succession of Deputy Magistrates there are many Deput> Magistrates and one of them 
19 transferred, the Deputy Magistrate who comes to fill the gap is not the successor in office of the Deputy 
Magistrate who has been transferred 33 C. 437 at p 460. The incoming Magistrate is not, therefore, competent 
to grant sanction in respect of an ofience committed before the outgoing Migistrate. 43 C. 687. 

(«■) Can Dtslnei Plagistrate grant sanction for offences bejore Subordinate ’Magistrate who is 
tran/erred f— Alter acquittal bj a firsKlass Magistrate who was transferred outside the district an application 
for sanction to prosecute the complainant under s 211 was mide to the Distret Magistrate and granted It was 
contended that inasmuch ns on the departure of the Deputy Magistrate all cases then pending in his Court were 
placed before the District Magistrate, the District Magisttate for the time being became the presiding Judge in 
the Deputy Magistrate s Court and the sanaion was good The sanction was set aside , ^e/t/ it may well be 
that m so fir as he proceeded to dispose of such partheird cases the District ilagistrate within die mean 
mg of s 350 succeeded to and exercised the junsdiaion which the Deputy Magistrate had ceased to exerase , 
but in the present instance reit! er the original case nor the application for sanaion were among the cases so 
lett part heard 16 Cr. L J. 640 (C.) See, however, 20 Bom L. R. 117 = 43 Bom. 190 

(iti) Court trying case and granting sanction must be the same — A case was heard and deaded by 
an Assistant Magistrate witli second-class powers OnhiS transfer from the district, all hi® wcr.c was trans- 
ferred to the Joint Magistrate who granted sanction in respect of a case disposed of bj die Assistant Magistrate 
and the sanaion was upheld on appeal by the Sessions Judge , held, that the Joint Magistrate had no 
jun«diaion to accord sanaion, and though the Sessions Judge had power on a proper original application 
made to him to accord sanaion, his appellate order cannot cure the defea, inasmuch as the Sessions Judge 
was not dealing with the matter as an OngmalCouit, but asa Court of Appeal 1902 A. V.N.9. 

(tt-) Court of Subordinate Judge not a permanent Court— In 7 P. R. 1913 =* 14 Cr. L. 3 . 178 it was 
held following 23 P. R. 1889 that though there is a class of Courts called Courts of Subordinate Judges, 
there is no Court of a Subordinate Judge as a permanent Court w iih a perpetual succession of Judges, and on 
transfer of a Subordinate Judge from a distna, tlie Court of the Subordinate Judge, who takes over the pending 
work IS not identical with the Court oi the Subodinate Judge who has been transferred Note 190 
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47. CoBrt trying the cate mnst be resorted to and not Court taking cognizance merely or tram* 
ferrlflg.— It Is the Co\irt which tries the case on the merits, that is the proper authonty to grant sanction, and 
not the Court before which proceedings are instituted and by which process is issued, 6 C. W. N. 35 ; 3 C. W. N. 33, 
A complaint was made before a District Magistrate against a Policeofhcer He allowed the complainant to 
make his complaint before a Deputy Magistrate at the headquarters. That Deputy Magistrate impropetly 
transferred the investigation to the Sub-divisional Officer at B, who after investigation found the case to be 
false Then the Deputy Magistrate recalled the case and passed an order deciding the trial of the complainant 
under s 211,1 P C., the order lot prosecuUon was without junsdvction, as the Deputy Magistrate had after 
transfer no jurisdiction to recall the case or pass any orders under s 47<>, 16 C. W. N. 885 » 13 Cr. L J. 484 An 
order for prosecution lor bringing a false case should be given by the officer investigating and not by the officer 
who transfers the case 40 C. 41 

43. Magistrate making an inyestlgation under a. 202 has no power to grant sanction —A Deputy 
Commissioner upon receuing a petition ot complaint against a public servant referred it for inquiry and rejwrt 
to a Sub-duibional Magistrate, who in consequence of an opinion formed by him during the inquiry proceeded 
to try the petitioner who was one of the complainants to the Deputy Commissioner, and convicted him under 
s 182,1 P C AWrf, that the Sub-divisional Magistrate has no jurisdiction to institute proceedings or to grant 
sanction, inasmuch ns the complaint which led to the trial of the petitioner was not made to htci butto tlie 
Deputy Commissioner 4 C W. N 366 j 22 K. L. J. 419 = (1912) 1 M. W. N. 499 IS Cr. L. J. 209 

49. Seceud'ClkBs Magistrate cannot grant sanction ia respect of an offence before a Village 
Magistrate.— 18 M. L J. 634 (Notes 49 and 42). where 4 M. 241 was not followed. A sanction to a prosecu- 
tion for an offence under s 182, 1 P C , accorded by a second-class Magistrate, when the false information was 
supplied to a Village Magistrate is a sufficient sanction il the Village Magistrate is subordinnte for the purpose 
at all events of transmuting information to the Magisuate granting sanction, * M. 241. Qit^fre whether a 
Village Magistrate in Madras is a Magistrate within the meaning of this section and of s. 197 having regard to 
the definition in a, 3 (3i) ot /he General Clauses /let, X of 1897 » 

60. False evidence before Village MunsUTs Court— A Village Munstff irymg a suit is a Court, and as 
such can give sanaion under this section when false evidence is given before him, 11 H. 670. 

91 Sauctlou for perjury by an offender under conditional pardon.— Under s. 339 (3), the High Court 
alone is competent to accord sanction for the prosecution lor perjury by an offender to whom a conditional 
pardon hid been tendered. 

52 Officer of Court taay grant eauctlou for offences agafust him.— Where the complainant alleging 
that he was assaulted when trying under the orders of the Amm to open the doors of the judgment debtors’ 
house, charged the iccused with offences under ss 183 186, 355 and 323 I P C , U wis held that sanction of 
the Court was not necessary m respect of ss 355 and 323, 1 P C., and the sanction of the Amin would be 
butticient in respect of the other offences, 81 U. 4S. See also 8 A. 383 

53 Persons uot acting as a Court cannot grant aanctlon — 

(»l Commisnoner examining witnesses cannot grant jawfftow —Where perjnry is alleged to have 
been committed fiefore -i Commissioner appointed under s. 503, Ibe proper authonty to accord sanction is not 
the Commissioner, but the Court that tries the case, 11 C. W. H. 909 » 6 Cr. L. J. 160. 

(»i) Arbitrator appointed by Court cannot sanction— it was alleged that a pirty to the suit 
had committed before an irbitrator appointed by the Court, the offences of fabricaUng evidence, etc. heti the 
sanction of the Court wis necessary for prosecuting the par^, 17 V, L. J 420 = 6 Cr. L. J. 33- 
(ill) Official Assignee cannot grant sanction See Note 38 

(iv) ColUttors and Assistant Collectors acting departmfntally —See Notes 36 and 37 
[y) Rtgtilrahon Officers —See "HoXa K! 

84. Dual capacity «{ grantor, — When an order which would have been a valid sanction if nude 
by the Sessions Judge was in fact pissed by the same person is District Judge, the High Court set aside ilie 
sanaion, as In the absence of notice to the accused m that e.ise it could not be said he had not been prejudiced. 

In S6 A. 314 j t* H. 13g , the niisdescnption was held to be immiten-il See also 13 C. W, K. 1083 j l7 W, R. S4 
ninlNolc 124 

99. Contradictory sutooents to two CeorU.— jVr Notes I32 and I33 
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IX.— POINTS TO BE CONSIDERED IN DEAUNQ WITH SANCTION APPLICATIONS. 

H. Only tpoB an appUeatloB.— .Sir/ Note 36 at p 419 

67. ApplleatloD ibeald BOt be dlimUted for defanlt of appearanee of applicant— \Vhere a Public 
^ • f ■ ' • • * h • • • ' 'the Court 

' ' ■ ■ , r .* - « • I wamnted 

■ * ' ■ . ■ appear at 

■ ■ ' • '■.*** ■ was bound 

■ ■ ■ - ■ the Court, 

7.* i !■ 4 ' ft*. : . imnnotbe 

dismissed on the non-appearance of the complainant, Rataolal 137, See Ratanlal 43, where the complainant 
w as allow ed to w ithdraw 

5S Notice mnit be glTea to the aecated.— .S'// Note 78 under Heading Xl 

59. Where neceitar; preliminary Inqolrjr nattbebdd.— SI/ Vote 99 under He.nding XIII 

60. Sanction mnit be bated on legal evidence. — In cases falling under els (d) and (/) of sub-sec. (1), 
s.anctioncan be granted onI> on materials which can be regarded as legal evidence according tothe provisions 
of the Indian Eindente Ael It is tlierefore xlltgal to grant a s.anction based solely on an investigation cor^ 
duaed under s. 202 whether by a Police-ofTicer or by the Magistrate himseli Slndra Iver, J ,in 23H.L.J. 
419 d (1912) lU. V. M. 499 {tantra Spfncer, J ). When a Magistrate dismisses a complaint upon a report from 
the Police there is no legal evidence before him on which he could grant a sanction. It is irregular to substitute 
the opinion olthe Police-officer who made the reportlur that of the Magistrate, 10 M,232 (F.B), A sanction 
ought not to be granted >n respect of fabe statements contained m an alBdavit sworn by him in a case in which 
he was an accused person 2B1.331, 19 A.200 :? S.L.R.73 Adeclaration before it can be made the founda 
tion of a prosecution under s. 199, 1 P C, must beone which t$ admissible in evidence and which the Court 
before which it is hied is bounder authorized by Uw to receivein evidence, 35A.8S. No sanction ought to 
be granted m respect of a statement in an afHdavit which is sworn to before a \fdgistrate who had no power to 
administer oath, 9 8.L, R. 102 b 12 Cr. L. J, 909. A Magistrate cannot grant a sanction or make an order under 
S. 476 in a matter which did not come within his cognizance in the course of a judicial proceeding, 2 C, 
L.j,913b3Cf.L.J. 81. Thus sanction to prosecute a person for making a false statement at an investt* 
gation held by a Magistrate under s. 203 to uhidi the public vvere not allowed access, was held illegal 
on the ground tliat such an investigation was not a judioa! proceeding and that no oath could legally 
be administered in such a proceeding, Wetr il, 167. Simihrly, inquiry held by a Divisional Magistrate 
at the instance of the District Magistrate into the arcumstances of a complaint against the Police was to 
be not a judicial inquiry, 23 H. 223;4C. H, N. 366; 20 C. 734 : 22 B 936 Where the person against whom sanc- 
tion is sought was examined on oath, held the sanction based on such evidence was unsustainable, 29 H. 116. 
It has never been doubted that under s 195 sanction can be accorded only on legal evidence, 31 H. L. J. 79S b 
so U. L.T.47 S3 1911 2 U W N. 9 gs 2 Cr. L. 3. 323. The evidence must be of a substantial nature and the 
evidence of an accomplice, unless corrobonted is not sufficient to sustain a S'lnction for prosecution, 
1900 A.W. K. 190. Again a Court will not be justified in according sanction against a (>erson merely 
because someone makes a statement behind his back that he had commuted a certain offence and the Court 
believed such statement An order granting sanction must lie Insed on legal evidence 5?/ Weir II, 188; 
t3 fi. 50; 27 U. 94; 23 U.S23. The observations tn 10 11.333 (F.B) that the order giving sanction should be 
made on judicial evidence, or legal evidence, do not mean as contended for before us that such evidence must 
have been given on the application for sanction or even on the heiring of the complaint itself In that case their 
Lordships held that the sanction grantevl merely on the strength of the Police report and of the result 
of the investigation was illegal Per WalUS ] , in 36 H. J. 486 b 15 Cr. L. J. 271 In that case it was held 
as I understand the points on which all the learned Judges were agreed, that the Magistrate should not substi 
^ute the judgment of the Police for his own judgment and cannot accord sanction merely upon Police report 

. _ .I.-,. .»•» -.uthonty giving sanction should act only upon legal evidence 

‘ . ■ lications whatever as to the materials on which a Court can be 

. . ■ Av¥ar,J, Where, therefore, a Subordinate Magistrate 

has granted sanction toprosecute the accused, for prefemnga false charge, after having sent for the recordsof 

a previous case in which the fact which formed the subjectmatter of the present complaint by the accused were 

set up and found against him after his evidence as a complainant had been recorded and the comphint 
dismissed held, the sanction was legal /olloiimg 22 K. L.3. 419 b 11 M. L. T. 367 b 13 Cr. L. J. 209. Ibid See 
also the observations of \\ hits, CJ., m 39 %. 768. 
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[Chap. XV. 

I ~ 'Cow/ra.— S pencek, J— A Magistrate proceeding under s 195 would not be wrong, if he took, into 
consideration statements made before himselt, not on oath, in the course of an iiuestigation made by himself 
under s. 202 Opinion of Asuno.^J , m 21 M.L. J. 793= 10 M. L. T. 47 = (1911) 3 M. W. H. 9 = 12 Cr. L. J.33J 
approied in 22 V. L. J. 419 = 11 H. L. T. 367 = 13 Cr. L. J. 209. Ste also 32 M. 49 at p. 57 where it is stated by 
Sankakan Nair, j — " There are many cases falling within s 195 which do not fall within s. 476 as the latter is 
confined to judicial proceedings which the former is not ” 

6t. Sanction onght not to bo given nnless there ts a clear “ prima facte " case against the accnsed.-* 
^o sanction ought to be gnen unless tliere is a dear case against the accused That question ought not to be 
left overforconsiderational the trial, 11 C.V.N.19S = SC.L J. 219 = 5 Cr. L. J. 29; 11 0. V. N.3S; 12 H. 

J. 392 and 408 ; 6 H. L. T. 91. A sanction given under this section is not a mere formal matter, and bef<»e 
sanction can be granted it is necessary for the Court granting sanction to consider the evidence and decide as 
to whether there is a /nwu facu case and any reasonable chance of a conviction being obtained, Weir H. 
183. The reason that the Magistrate considers it essential that the Irutli of the matter should be thrashed out 
and that for that reason he sanctions the prosecution of the petitioner “ as this appears to be the only 
course by which it can be decided whether or no this very senous offence was committed ’’ is no ground for 
snnctiomng prosecution, 26 M. 193. The evidence should show a pnma fane case and a strong probability of 
conviction, ui order to ensure the safeguard provided by law against vexatious and frivolous prosecution of 
pirties before a Court and of witnesses attending and giving evidence m Courts of Justice m discharge of a 
public duty imposed upon them by law Where a Magistrate granted sanction for prosecution of the complainant 
lor the offence of foigery provided that an a/tat of .Sis found on investigation to be true , Ae/if, that suchan 
ofdervvis absolutely illegal Nosanction canbegranted of a provisional character in case certain conditions 
are siiisfiedin the future It is the duty of tJie Magistrate before granting sanctiontosatisfy himself that there was 
at the time of the order, a/rii/nr/arif case against the party, 38 M. 471. also 6 A. 114 j 1889 P- R. 

1 C. W.K.400 ;23M.210;10M.2S2;(F.B.) 16 C. 730 ; 20 C. 349; 23 C. 532; 7M.660atp.562;ltaW,N.712jl2C* 
W. N. 3 = 6 Cr. L, J. 356 ; 16 C. L. J. 337 = 13 Cr. L. J. 291 ; 10 M. L. T. 117 - (1911) 2 M. W. K. 172 = 12 Cr. L. J. 4«, 
3 Bop. 1,. T. 151 = 11 Cr. L. J.749 ; 9 N. t. R. 184 — 15 Cr. L. J 33; 18 1. L. J. 1111. See, however, 41 C 416 and die 
remarksof Napier, I, l7M.LT.18 = 1915M.W,H.140=16Cr.L.J.119 An application for smction must be 
cirefiillj considered before the sanction IS given. 17 Cr.L.J. 93 (A.) An opportunity should alw'iy’S be given 
to the person supposed to h ive made contradictory statements to give on oadi an explanation of ' 

hehasmidc 43 M. 1 where 17 M. L. T, 19 is followed and the dictum of Sliesliagin A>7af 32 M. L. a« 

dissented from 

62. Before granting sauctlon Judge rout be .atbfled that In all probabUIty coaviotion will 
result.— When a Court is invited to sanction a prosecution because in offence against public justice 
liH been committed, the ends of justice should not be allowed to be defeated on technical grounds. t 
the same time a sanction should not be lightly granted on mere suspicion, but the Court must satisfy itself that 
there is a pnma jane case and that there is a reasonable prospect of a successful termination of the prosecution 
to l)e instituted, IS CL.J. 387=13Cr. L.J.291. The object of law in allowing sanction to prosecute is to restrain 
the ewrciseol private spite and to insist on there being prosecutions only when Uie interests of public justice 
render it ntcessan It is not intended by tlie law to allow .any person as of right to attack his avil adversary m 
ii Crimmal Court • * Another re.ason for not granting sanction to prosecute in every case is that there may 

not be a number of prosecutions without convictions It would be disastrous if there were a number ot 
proseculums ending not in convictions, but inaoquittals The result would be that, instead of putting 
jierjury , it would ntlier tend to encourage it Therefore, a Judge, before sanctioning a prosecution, s ou 
•> lUsficd not onlv that m his judgment the document is not genuine but tint in all probability coin icti 
be the result. 1C.W.N.400; liaW.«-712; 12 C. W. «. 3; 13 Cr L.J.4{a) Nosanction ^ f 1? 

or 8. 476 should l)C granted unless there is a reasonable probability of conviction. It would be an .aous 
powers vested in n Court of Jusucc ii s.anction were given or upheld on the prmaple Uiat , 

ol the party complained ag.ainst is a mere possibility, it is desirable that the matter should ^ ^ al,,-! 

lint It tmy bi decided whether or iKit offence has lieen committed, 37 C. 250 where 7 A. 871; • ■ 

Xt^VAreferred /o, 10 N. L. R. 117 = 11 Cr. L. 1. 181. The authority giving the sanctionor upholding me 
sinctlon must go Into the nienls of the sanction application and unless tliere is a jane case and rea«ona 

proUahilit) of conMction, sanction ought not lobe given. It would be an abuse of the iiowers vested in oi 
li sanction should l>e Riven or upheld on the pnndple that lliough die conviction of the party complalneU 
iKalnst Is a mere positbility and is by no means probable, yet the giving of sanction would In Itself operate ns n 
put Idnnrnt whidi in the opinion of the giving or upholding the sanction is deserved by the person 
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uhose prosecittioQ is sanctioited, 21 H. Ill ; 7 fiom. L. R. 732 ia 2 Cr. L, i. 3ll ; 2 M. L. T. SIS | I L B. B. 234 

14 B«r. L. R. 207 ->7 6-. L. J. 495; 6 8. T. 91 1 9 W. R. 3. 

IS, Court thoald eonitder whether protecoiloB oeceiiftry Id the Intereiti of Jnitlee.— Courts should 
not mercl) 'cc that then* is ^ixxl prosjieci of conviction but should also consider whether the circumstances 
are such as to render a prosecution desirable in the public interests, 87 M. 864. Apart from the existence of a 
ftntna faexe case, in cases uhere s.anaion to pn'secutc is applied for, the Court should see if there are good 
grounds for thinking that a proseoition is necessary m tlie Interests of justice See 20 H. L. T. 557 b 32 K. L. J, 
54. Where tlic mcw of Nai ilr, J , In 17 H. L. T, 19 is dissented from A case where the diaracter of a public 
ohicer has been attacked b) accusing him of liaxing committed a cruel and barbarous offence apparent!) with 
the object of making it appear that he was not a fit person to fwoceed with a tnal of a case pending before him 
at that time, is eminently one which ought to be heard and detemimed (1911) 2 H, W, H, 172 » 10 U. L. T. 117 « 
12 Cr. L. J. 4t6. In 40 C. 444 the High Court declined to grant a sanction .as the accused had been illegally 
and unnecessarily harassed b) prexious illegal proceedings .Sirralso 33 M> L. J, 545. 

64. Application far lanetlea ihonid not be dealt with at though It were a trial—Natare of dlscre* 
tlon exercised In according sanction —In dealing with applications, for sanction, the Court is not tiying the 
guilt or innocence of the accused , but is iiierel) considering whether the statutory bar imposed b) this section 
should be renioxed and the hu allowed to take its ordinar) course The section is expressed inthe widest terms 
and \ests in the Court an absolute and unqualified discretion Not one jot or tittle can be taken away from or 
added to the plain and express proxisions of tlie Legislature b) any decision of the Court, nor can this discretion 
seated by the section be cr)stallired or restricted by any senes of cases , it remains free and untrammelled 
to be fairly exerased according to the exigencies oi cadi case When a inbunal is invested b> Act of 
Parliament or bj rules with a discretion without any indication m the Act or rules of the grounds upon which 
the discretion is to be exercised, it is a mistake to la> down any rules with i \ lew to indicate the particular 
grooxes in xvhich the discretion should run for if tlie Act or rules did not hlier the discretion of the Judge, why 
sliould the Court do so There are, liowexer. certain rules of procedure to whicli any Court exercising its 
discretion would pay regard, and preeminent among them, possibly a compendious statement of all would be 
tlie rule that tlie Court xvill be astute to see that there should be no abuse of administration of criminal justice 
No one therefore, would be permitted to use a penal liw nierel) tos.atisf> his ow n pnx-ate ends or personal spite, 
II & 446 See also 13 A. L. J, 1111 

68. Qoestlon of gnllt or bmoeenee need not be decided.— The question whether the person, sanction 
for whose prosecution is sought is guilt) or not cannot be decided in sanction proceedings The sole question 

15 whether there are prxma facu grounds for remoxing the bar to the institution of criminal proceedings b> xxhich 

alone tbequestion of guilt or innocence can be determined,? Bom. L. R. 732 — 2 Cr. L J.blljll Bom. L.S. 1164 — 
10 Cr. L. J. 539 ; 10 C. L. J. 564 — 11 Cr. L. J. 37 ; 14 Bom L. R. 581 = 13 Cr. L. J. 639 , 41 C. lU It is not the 
function of the Court giving the sanction for a |»rosecution to require ihe same strictness of proof that Courts 
are wont to demand before they pronounce an accused person to be guilty It is too much to expect the 
prosecution to prove at the time the sanction is applied tor that there was no particle of truth in the complaint 
(1911) 2 U. W. N 172 — 10 H, L. T. 117 — 12 Cr U. i. 446. ’ 

66. Banetlen not to be given before termination of the orlgmal proceedings in respect of which the 

offence was committed.— The proceedings in respect of which the alleged offence has been committed must 
haxe judiaall) terminated before the Court to which an application forsanaion Ins been made can grant it, 16 B. 
729 B) ajudicial determination it is not meant a tnal of the {rersons against whom the original complaint 
IS made, but the officer holding the inqusr) must haxre finally disposed it of 5 C. V. N. 254, S C. W N 

106, 3 & W. N. 490, 758 and 3 , 16 W.R 37, 5A.S87, 4 C L 3. 83; 1 U H & R. 30. 1832 P. R. 50, 1 A 

197; 14 C. 707 (F.B ) , 4 C. W. H. 305; 13 C. W. R 398 — 11 Cr. L. J. 4 Proceeding with a view to the 

prosecution of a witness for giving false evidence should not be taken until a conclusion has Iwen come to b) 

the Magistrate or Judge conducting the tnal in which the false evidence is supposed to be given upon the evi* 
dence given therein, 1913 U.B R. (l«t qaarter)166 — 14 Cr. L J.423; 21 C. W. N.7S3. 3;r<rNote95 

67. Duty of Coart when there are a nomber of acented —Before granting a sanction to prosecute, a 

. ' . • - - •’ * « , W J S 

, I :. . k , • > into the 

tt- • I! .. • ^ ! 

68. Point to be noted la granting unetioa for disobedience of order under t. 144 —A Magistrate 
should not sanction a prosecution unders 188 1 P C, for disobedience of an order under s. 144 unless there is 
some evidence that the disobedience of the order tends to cause aiiao)ance,eta, 14 C. W. N. 234—11 Cr. L. J, 49» 
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69, BeaiOBi for the order shoeld be elearly set forth and proceedbigB nut be bo cendacted as to 
eatisfy the Superior Conrt.— A Court should give reasons for granting or refusing sanction, 14 Cr. t. J. 19S (C) 
A Court sanctioning a prosecution under this secbon should state the reasons for doing so, and not confine 
itself merely to saying that It sanctions the prosecutioa Otherwise a Superior Court is not in a position to 
decide whether it should exercise the pow ers conferred on it under sub-sec. {6X 1904 A. W. N. 171. But it must 
at the same time be remembered that s 367 does not apply to orders >inder this section as it refers only to 
judgments on tnals, 6 Rom. L. R. 897. When Subordinate Courts grant sanction to prosecute under this section, 
It IS incumbent on them so to frame the proceedings before them as to enable the High Court to satisfy itself 
from the record, whether the application for sanction has been properly granted or not A Magistrate, m 
disposing of a charge of theft, delivered the foUotving judgment — ‘ The charge of theft of doors and windows 
is not proved at all against the accused Thej arc acquitted.” There was no further record of the proceedings 
heldi that the mere fact of the charge laid by the complainant not having been proved, was not m itself 
suffiaent ground for granting sinction to prosecute him under ss. 162 and 211 of the Penal Code and as beyond 
the judgment of the Magistrate, there was nothing on the record, to show that there were sufficient grounds for 
granting the sanction, it should be revoked, 16 C. 661, concurred in 23 M. 210, where it was further held that the 
Lower Court did not exercise a proper discretion m not giving the party against whom sanction was sought, 
notice of the application especially where the predecessor ot the Judge granting sanction had refused it 
Sanction should not be indefinite, 6 C. W. N. 37. 

(i) Thai there would be numerous ssnnlor apphcatxons ts no ground for rejeclton - A Judge ought 
not to dismiss the application for sanction on the ground that there would be numerous similar applicattona 
every day, 14 C. W. H. 806 = 11 Cr. L J, 357 ; nor for the reason that there is nothing m the record to show that 
the case n false 

(ii) Sanction fy trying Judge's successor good, though based on predecessor's opinion —A Sub-Judge, 
alter duly hearing botli psrties and examining a witness on behalf of opponents ind relyihg on the opinions 
recorded by his predecessor m office who heard and decided the suit and by the Joint Judge who confirmed it 
on ajipeal ga\e sanction for the prosecution of some of the plamtifTs, the opponents, for the forgeiy ot e 
went produced by them in a civil suit in his Court, m whi^ his predecessor, holding the document relied upon 
by the plamtifTs not to be genuine dismissed their claim and in which on appeal to the Joint Judge, declaring 
the document to be 'i forgery, confirmed (he Sub-Judge s decision The Distnct Judge set aside the sanction, 
stating th-it the Sut^Judge ought to have held independent inquiry, instead ot relying on the opinion expressed 
by the trying Sub-Judge, that the Sub'Judge adopted the proper procedure, and had material whereon to 
base his order, Ratanlal 703 See also 40 c 423. 

(«») GtJing sanction on axjwrawe —Where the evidence on record being 

insufficient in the opinion of the Judge to sustain acharge unders 211,1 P C, the pleader of the petitioner 
obt-iined sanction to prosecute under s. 211, on the assurance that further evidence would be adduced it the 
heanng the sanction was bad 14 C. W. N. 132 But it was open to the Judge to proceed in the nntterol 
the sanction should he see it fit on further evidence which may be produced before him. 

70 Can a leeeod BaDctiOD be granted when the Ant was lafrnctBoaB.— i'e; Notes 167 and 228 

71. CoiU Bhoald not be awarded. — In proceedings under this section costs cannot be awarded. Veir 
II, 196. The powers, of the Civil Procedure Code as to costs cannot be imported into a cnminal proceeding, 
even though the Court called on to exercise the powers under this section be a Civil Court. A proceeding under 
this section ought not fo be treated as a proceeding between private parties and costs ought not to be awarded 
The persim who applies for sanction presumably does so in the interests of the administration of public justice 
and if tint was his real point of view he cannot veiy well claim costs, 13 Cr. L. J.6 (C.) , 3 P-R- 1913 = 16 Cr. 
I..J.281. .Srr also (1913) U. B. R.(lBt q«arUr) 166 = 14Cr. L. J. 422; 18C.W.H 1323 = 18 Cr.L J-l®*- The 
practice in the Madns High Court IS to award costs, 17 Cr. L.J. 181= 331ru Ca.824 (M ) Itwasheld, however, 
th It priKTcedfiigs of a Civ il Court under s. les most be treated as of a criminal nature and costs should not k 
awinlcd 23C.W.H.661. 

72. Person agalntt whom sanction is applied for onght not to be pot on oath —5k/ Note 77 

X -COURT’S POWER TO HOLD PRELIMINARY INQUIRY AND GO BEYOND 
THE RECORD IN GRANTING SANCTION. 

78. Coort competent to hold preliminary Ingolry and Jet In fresh erldenre.—On an application for 
•«ncu.m to It that ills not competent to the Court to go beyond the record m 
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detemiming uhelher or t)Ot sanction should be granted uhen the record Itself discloses no foundation for the 
charges, 6 H. 29 ; 15 H, 221 {SC. 440. Dut this was considered as obiUr dtcliiin and dtssenled fro^n by 
Norkis, J (Beveri Es, J , in 19 C. 545. There It was that it is competent for a Civil Court 

before which a case may have been settled uilhoul any evidence being gone Into, and tvhicli has grounds for 
supposing an offence of the nature referred to in this section hiS been committed before It during the pendency 
of such a case, to make a prehmin'ir^ inquiry, and thus satisfy Itself whether a/nr/fn/ucr^ case has been made 
out for granting sanction, and if satisfied, to grant sanction for the prosecution of the person alleged to have 
committed such offence. A sanction granted after such prelimtiury inquiry and based thereon is not illegal. 
The casein 6 M. 29 and 15 H. |22l, were also dissented from by the Madras High Court in a later case 
The Court remarked that readings I9Swilhs. 476, «t Is open to a Court, when a person is accused of giving 
false evidence before It, to hold inquiry into the tnidiolthe accusation and take other evidence besides that 
contained m the record of the case The words of the sections contain no limitation to an offence 
appeanng on the face of the record, though nothing would have been easier than to have expressed such 
Iimitition, if ft was intended to have effect To admit the contention that the Court cannot go beyond 
the record in determining whether sanction for prosecution should be granted or not would be, by an 
artifiaal rule, to screen from prosecution men who might hive committed the grossest offence against 
public justice, and offences perfectly capable of being proved merely because, ovnng to surprise, accident 
o\ er^ight, etc., evidence of the offence was not, or could not be produced before the Court at the same 
time that the offence w as committed. In deciding the case in 6 U. 29 and 6 C. 440 => 7 C. L. R. S30t the learned 
Judges did not refer to the effect of s 471 (now s 476) of the then Criminal Procedure Code, and it is difficult to 
reconcile these decisions with the provisionsof thatsection, 20 H. 539} Weir II, 177. .SVe also 7 Bom. L. R. 732 
Bi2Cr, L. J.611t4 L.6. R. 231 » 14 Bur. L. R. 207 s7 Cr. L. J. 495 ; (1911) 2H.W. N.526 «13 Cr. L.J. 19. 

74. PrellmlBary lavestlgatloo nay be dispensed with If lufflelent evidence on record,— Though 
a Court acting under s 193(4] is competent to and in a proper case should give notice and make inquiry 
before granting sanction, the law does not compel the giving of notice or the holding of an inquirv before 
granting sanction, 11 N. L. R, 36 -> 16 Cr. L J. 259. See also 12 C. 55 ) 18 A. 355 1 10 M. 232 , 26 U. 592 If m the 
course of a cntmnal inal, the evidence recorded by the trying Magistrate discloses a case oi an 
offence under s 193, I P C , sanction may be given by that Magistrate without independent preliminary 
investigation, Rataalal 152 When the facts have been already fully set forth, a separate preliminary inquiry iS 
not necessary, 2 P. R 1686 ) 6 G. SOS } 20 C. 474 ; 5 A. 62 When a proper inqXnry has already been made by some 
authority subordinate to the Court to which application for sanction is made, such Court would be Justified ia 
according sanction without any further inquiry, 3 B. L.R. A Cr. 9. 

75. Preliminary Inquiry mast be held when the evidence on record does not disclose prima fade 
cate for proseention— Sanction eppllcatloa cannot be samroarily dbmltsed —It may be necessary to hold 
some inquiry before sanction is given though there is no ngid rule of law making it imperative 20 C 349 and 
474 , 6 C W. K 295 23 C S32, 6 C 308 1 26 B 789 , 30 C. 415 Sanction should not be granted without a 
preliminary inquiry w here such inquiry is necessary within the meaning of s. 476, 6 A. 98 and 101 ; 5 A. 62 and 
7 U. 189. Where a Judge dismissed an application for sancuon to prosecute a plaintiff for bringing a false suit 
on the ground that he was not bound to go beyond the record, held Uiat the records had nothing to do with 
the applicatioa The plaint Is before the Court and the Court will have to ascertain whether the case made 
on the plaint was a true or a false case, and If a false case whether the sanction should be granted or not If 
the Judge finds that to decide whether the case is false will involve an inquiry equivalent to trying the case de 
novo, he must discharge the duty the law imposes on him 37 C. 714. A Magistrate has no power upon on 
application for sanction at once to grant sanction and issue warrants against the accused even without 
examining the complainant on oath, 2 C. L. J. ei2s33 Cr. h, J. 81. Dut an Appellate Court which did not hear 

. — . _ . __i . » r * jjQj jjj evidence at the trial 

■ ition. The Court undersuch 

» necessary, under s. 476 IOC. 
W. N. 1091. When an arbitrator found a document to be forged, the Court that referred the matter to the arbv- 
tratot can grant sanction m respectof the forged document, only after holding a preliminary inquiry to sausfy 
Itself that there were materials to justify a prosecution,8 A. 101. A plaintiff filed a suit on a promissory note 
but withdrew the suit before any summons or notice was taken out for the defendant The defendant alleging 
the ducument to be forged applied for sanction to prosecute the plaintiff under ss. 463, 471 and 47S, I P C The 
Mimsifl 111 whose Court the suit was filed refused sanction relying on 35 C.820,butthe District Judge set aside 
ilie order and granted sancuoa There was no inquiiy into the question whether the promissory note was 
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69. Keaioni for the order sheald be cle&rlj set forth and proceedings mast be so condacted as to 
satisfy the Baperior Conrt.-<-A Court should give reasons for granting or refusing sanction, 14 Cr. L. J. 19S (C) 
A Court sanctioning a prosecution under this section should state the reasons for doing so, and not confine 
itself merely to saying that it sanctions the j^osecntion. Otherwise a Superior Court is not In a position to 
deade whether it should exerase the powers conferred on it under sub-sec (6), 1904 A. W. N. 171. But it must 
at the same time be remembered that s 367 does not apply to orders ’uider this section as it refers only to 
judgments on trials, 6 Rom. L. B. 897. When Subordinate Courts grant sanction to prosecute under this seaion. 
It is incumbent on them so to frame the proceedings before them as to enable the High Court to satisfy itself 
from the record, whether the application for sanction has been properly granted or not A Magistrate, in 
disposing of a charge of theft, delivered the following judgment — ” The charge of theft of doors and windows 
is not proved at all against the accused Thej are acquitted.” There was no further record of the proceedings, 
heldy that the mere fact of the charge laid by the complainant not having been proved, was not in itself 
suffiaent ground for granting sanction to prosecute him under ss 162 and 211 of the Penal Code and as beyond 
the judgment of the Magistrate, there was nothing on the record, to show that there were sufficient grounds for 
granting the sanction, it should be revoked, 16 C. 661, concurred in 23 M. 910, where it was further held that the 
Lower Court did not exerase a proper disaetion in not giving the party against whom sanction was sought, 
notice of the application especially where the predecessor of the Judge granting sanction had refused it 
Sanction should not be indefinite, 6 C. V. H. 37. 

(t) That there mould be numerous stmtlar apphcahons is no ground for rejection - A Judge ought 
not to dismiss the application for sanaion on the ground that there would be numerous similar applications 
every day, 14 c. W, N. 806 = 11 Cr. L. J. 357 , nor for the reason that there is nothing in the record to show that 
the case is false 

(«J Sanction by trying Judgds successor good, though based on predecessor's opinion —A Sub Judge, 
after duly hearing botli parties and examining a witness on behalf of opjjonents and relyihg on the opinions 
recorded by his predecessor m office, who heard and decided the suit, and by the Joint Judge who confirmed it 
on appeal gat e sanction for the prosecution of some of the plaintiffs, the opponents, for the forgery of a docii 
ment produced by them in a omI suit m his Court, m which his predecessor, holding the document relied upon 
b> the plaintiffs not to be genuine dismissed their claim and in which on appeal to the Joint Judge, declaring 
the document to be a forgery, confirmed the Sub-Judges deasion The Distnci Judge set aside the sanction, 
stating that the Siilvjudge ought to have held independent inquiry, instead of rel>ing on the opinion expressed 

b> the trying Sub-Judge, that the Sub-Judge adopted the proper procedure md had material whereon to 
base hts order, RatanUl 70S. ,5^/ also 40 C 423. 

Giving siinelton on mere assurance of pleaderts illegal— WhcKlht eMdeTiceoniecordbeiag 

insufficient in the opinion of the Judge to sustain a charge under s 211, 1 P L, the pleader of the petitioner 
obtimed sanction to prosecute under s 211, on the assurance that further evidence would be adduced nt the 
hearing the s.xnction was bad 14 C. W. N. 132. But it was open to the Judge to proceed m the matter of 
the sanaion should he see it fit on further evidence which may be produced before him 

70 Can a second sauetloa be granted when the first was iiifroetBoas.-'5‘» Notes 167 and 228 

71. Costs shoald Dot be awarded.—In proceedings under this section costs cannot be awarded, Weir 
H, 296. The powers of the Civil Procedure Code as to costs cannot be imported into a criminal proceeding, 
even though the Court called on to exercise the powers under this seaion be a Civil Court. A proceeding under 
this seaion ought not to be treated as a proceeding between private parties and costs ought not to be awarded 
The person who applies for sanaion presumably does so in the interests of tlie administration of public justice 
and if tint was his real point of view he cannot very well claim costs, 13 Cr, L. J. 6 (C.) , 5 P.R 1916=* Cr. 
L.J.281. .Srralso (1913) U. B. R.(lit qaarter) 1S6« 14 Cr. L. J. 422j 18 C. W. N. 1333 == 16 Cr. L J. ISL 
praaice in the Madr IS High Coun IS to award costs, 17 Cr. L.J. 1B4«= 33Iii. Ca. 824 (M ) Itvvashcld, however, 
ih It proceedings of a Civil Court under s. 195 must be treated as of a aiminal nature and costs should not be 
awarded 25C.W.K.681. 

73. PertoD agatntt whom ttaoUoa U applied lot ought not to be pot on oath See Note 77 

X —COURT’S POWER TO HOLD PRELIMINARY INQUIRY AND 00 BEYOND 
THE RECORD IN GRANTING SANCTION. 

78. CoorteonipeteBt to hold prellmlBary laqolry and let In freeh evldenee.— On an application lor 
HwasoffUinllyJlr/./ that Ills not competent to the Conn to go bejond the record tii 
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detennimng whether or ix)t sanction should be granted Hhcntlie record Itself discloses no foundation for the 
charges, 6 M. 29 1 15 If. 224 1 6 C. 440. Out this was considered as obiter dictum and dissented from by 
hoRRis,] (nE\ERLG>, J , in 19 C. 345. There It was that it ts competent for a Civil Court 

before which a case may have been settled without an) evidence being gone into, and tvhiclj has grounds for 
supposing an offence of the naiure referred to m this section his been committed before it dunng the pendency 
of such a case, to mike a prchminiry inquiry, and thus satisfy itself whether case has been made 

out for granting sanction, and if satisfied to grant sanction for the prosecution of the person alleged to have 
committed such offence. A sanction granted after such preliminary inquiry and based thereon is not illegal, 
The case in 6 H. 29 and IS U. |234, were also dissented from by the Madras fligh Court ui a later case 
The Court remarked that readings. 195 with s. 476,ittsopen to a Court, uhenaperson is accused of giving 
false evidence licfore it, to hold inquiry into the truth of the accusation and take other evidence besides that 
contained in the record of the case The word:, of the sections contun no limitition to an offence 
appeanng on the face of the record though nothing wa>u1d have been easier than to have expressed such 
limitation, if it was intended to have effect To admit the contention that the Court cannot go beyond 
the record in determining whether sanction for prosecution should lie granted or not would be, by an 
artifiaal rule, to screen from prosecution men who might hive committed the grossest offence against 
public justice, and offences perfectly capable of being proved merely because, owing to surpnse, accident 
oversight, etc, evidence of the offence was not. or could not be produced before the Court at the same 
time that the offence wascommitted. In deciding the case in 6 U. 29 and 6 C. 440 s? C. L. R.330, the learned 
Judges did not refer to the effect of s 47l(now3 476)of the then Cnminal Procedure Code, md it is difficult to 
reconcile these decisions with the prov isions of thit section, 20 M 339 ; Weir 11, 177. See also 7 Bom. L. B. 733 
2 Cr L J. 611 1 4 L. B. B. 234 = 14 Bur. L. B. 207 s7 Cr. L. 3. 493 ; (1911) 3 U. W. N. 52S » 13 Cr. L. J 19 

74. Preliminary lavestlgatloD may be dlspeiued with If lulOeleat evidence on reeerd.^Though 
a Court acting under s 195(d) is competent to and in a proper case should give notice and make inquiry 
before granting sanction the law does not compel the giving of notice or the holding of an inquirv before 
granting sanction, 11 H. L. R. 30 >■ 16 Cr. L. 3. 289. See also 13 a 83 j 18 A. 358 ; 10 Uf. 232 ; 26 U. 592. If m the 
course of a cnminal trial, the evidence recorded by the trying Magistrate discloses a ^rrmn/nri/ case ot an 
offence under s 193, I P C, sanction may be given by that Magistrate without independent preliminary 
investigation, RaUalal 132. When the facts have been already fully set forth, a separate preliminary inquiry is 
not necessary, 3 P. R. 1886 ; 6 C. 308 j 20 C. 471 ; 8 A. 62 When a proper inqliiry has already been made by some 
authority suterdinate to the Court to which application for sanction is made such Court would be Justified tn 
according sanction without anyfurther inquiry, 3B.L R.A Cp.9. 

75. Preliminary Inquiry must be held when (he evidence on record does not disclose prime facie 
case for prosecntlon-'Sanction application cannot be samraarily dumlised —It may be necessio to hold 
some inquiry before sanction is given though there is no ngid rule of law making it imperative, 20 C. 349 and 
474; 6 C. W. N 295, 23 C. 532, 6 C. 308; 26 B 785, 30 C. 415 Sanction should not be gnnted without a 
preliminary inquio where such inquiry is necessary within the meaning of s 476 6 A. 98 and 101 , 5 A. 62 and 
7 U. 189. Where a Judge dismissed an application for sanction to prosecute a plaintiff for bringing a false suit 
on the ground that he was not bound to go beyond the record , Aetd tliat the records had nodiing to do with 
the appheatioa The plaint is before the Court and the Court vviH have to ascertain whether the case made 
on the plaint was a true or a false case, and if a false case whether the sanction should be granted or noL If 
the Judge finds that to deade whether the case IS false will involve an inquiry equivalent to trying the case de 
novo, he must discharge the duty the law imposes on him, 37 C. 714 A Magistrate has no power upon an 
application for sanction, at once to grant sanction and issue warrants against the accused even without 
examining the complainant on oath, 2 C. L. J. 612zs3Cr. L. J.Bl. But an Appellate Court which did not hear 
the evidence is not competent to give sanction to prosecute for perjury on matenals not in evidence at the trial 
and which the witness has had no opportunity of explaining while under examinatioa The Court undersuch 
circumstances should hold a preliminary inquiry into the matter and proceed, if necessary, under s. 476, 10 C. 
W. N. 1091 When an arbitrator found a document to be foiged, the Court that referred the matter to the arbw 
trator can grant sanction m respectof the forged document, only after holdinga preliminary inquiry to satisfy 
Itself that there were matenals to justify a prosecation.6 A.101. A plaintiff filed a suit on a promissory note 
but withdrew the suit before any summonsor notice was takenoutfor the defendant. The defendant alleging 
the ducument to be foiged applied for sanction to prosecute the plaintiff under ss. 463, 47l and 475, 1. P C The 
Munsiff in whose Court the suit was filed, refused sanction relying on 35 C 620, but the Distnet Judge set aside 
the order and granted sanctioa There was no inquiry into the question whether the promissory note was 
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Gorged as no endenctf n as taken , 4 bdir RaHim, J— A Court before granting sanction ought to be 
satisfied that there IS at least a prumi fane case for prosecution, and the person to be prosecuted must ha\e 
had an opportunity of showing that the document on which he based his suit is genuine There must be some 
inquiry and the Court granting sanction must be satisfied onetldence that the document used in Court is false 
Though where a suit has been properly tried there need not be a fresh inquiry into the character of the 
■document, >et when a suit has not been tried at all, sanction ought not to be granted without its being 
found on proiier inquiry held for the purpose that there are sufficient grounds for holding tlie document to 
be 1 forgery Contra— Per Spencer, J S 195 does not unlike s 476, require any inquiry as a necessary 
antecedent to the grant of sanction, 20 C. I7i, referred to Tlie District Judge had only to see if a prtmafoae 
■case had been established Actual proof might be left to the trial The sanction should not be interfered 
with, {1911)2M W. N. 526 = 13 Cr L.J.ig. also 22 C. 1004 and Notes 152 and 153 

76. Nature of the Inquiry.— Any inquiry that may be held under this section need not even be a 
judicial inquiry ’ Per Spencer, J , m (1911) 2 M. W. H. 528 =» 13 Cr. L. J. 19 referring to 6 W. R. 41. Per Abdlr 
Raiiim,J I do not wish to lay down that the inquiry must be in any particular form The Code does not say 
that in granting sanction under the section the Court must take evidence The section does not say upon 
what materials and what evidence the Court should act before either granting or refusing sanction” See 
alsollBom.h R. 5S7 13 Cr. L. J. 689 ; 26 U. L. J. 136 = IS Cr. L. J. 271. If the Court were to take evidence 
then It would turn itself into a Court trying the criminal case, whereas the question under s 195 is whether 
there is firtma fane ground for sanctioning prosecution. In R&tanlal 629 it was held competent to a Mngistnte 
to take supplementary evidence after an application has been made to him for sanctioning the prosecution of 
^ person for making a false complaint, but in such cases such evidence must be duly recorded Court executing 
a decree has jurisdiction to sanction the prosecution of persons resisting execution by attachment of mov 
■ables solely on the evidence of the peon cttrying out the execution order, 47 C. 741, 

77. Respondent net to be pat on oath or croa«*exRroiBed —Although the respondent is nut upon 

his trhl upon n cnmnal charge, in being required to show cause why he should not be cnmmally prosecuted, 
he is in the position of a person accused of commuting an offence and his examination therefore should not been 
oath, nor should he be cross-examined, but any questions put to him should be put with the object of enablng 
him to explain the cricurastances which required explanation, (1918) U. B. R. (Istlquartep) 168 14 Cr. L. J. 422. 

See 6 Cr. L. J. 23 (U BJI } 11 Bom. L. R. 1164 « 10 Cr L. J. 339 There is no section m tlie Code which 
warrants the admission of affidavits In the preliminary inquiiy, but when the affidavits have been admitted by 
consent ol parties, the admission is a mere irregularity within $ 537 and the sanction is not bad 14 Bom L R 
587 b 13 Cr. L.J.689 

XI.— NOTICE TO THE ACCUSED. 

78 Notice to accused generally necessary.— A conviction for prefemng a false complaint is not illegal 
only by reason of the prosecution having been sanctioned without notice previously given to the accused 
Sanctioning a prosecution for an offence is a judiaal act, and the party to whose prejudice it is done must l*e 
previously heard and a jud.,ment formed upon legal evidence. In cases In which the Magistrate dismisses the 
original complaint upon a report from the Police, there is no legal evidence before him on which to Jomi hi» 
judgment In cases however, in which the Magistrate examines the complainant and hears the evidence and 
acquits or discharges the accused, and then, without notice to the complainant, sanction his prosecution for 
prefemng n false charge, s inction cannot be said to be improperly given, 1011.233 (F.B ) There is no hard and 
fast-rule that notice must be given m all cases toanacaised person before sanction is granted, 26 M. 892 The 
Allah-abad High Court has ArW that though sanction i«. not bad for want of notice, notice is desirable IS A. 
«8 J 28 A. 142, where 23 M. 210 j 4 Bom. L. R. 7M and (1904) A. W. N. 171 are 'referrd to See also 30 A. 63 
Though notice mav not lie legally necessary in all cases, it is certainly necessary, that the authonty competent 

to gram sanction should judiaally consider and determine ns a Court responsible for tlie Slanting of sanaion 

whether any special reason appears to wartani a departure from the ordinary practice tlmt the pirty to whoae 
prejtdtce any ordvr is to be made must be previously heard, 4 Bom. L. R. 750— An application for s metidu 
must l)e carefully considered liefore the sanction is given, 17 Cr. L.J. 93 (A) An opportunity should .always 
be kiven to the jierson supposed to have m-ade contradictory statements to give on oath an explanation «>t tin. 
sutement be has mndi SI'r 20 Cr. L. J. 616 ; 18 Cr. L. J. 739 1 18 A.L.J.391. 

A inetion Ht t to be f;rantrd hef ire sen tee of nohee •— \\ hen n notice has been issued to the accus'd to 
.w OUST v.liy his pros.-cutl<>i> (und< r s 193 I P C) shuiild mH be s tnctioncd sufficient time should i'e 
ftU .wrd kir us--r\icv Saucvl mcamv.i then t>c gramed beh«re its vrv ice RnunUI 404. 5 « i»l>u 23M. 310 
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T0. Viien Botlee nay be dbpenied wlth^Vo notice is necessary to the ptrson agniast whom it i- 
intcnded to proceed before the Court in whicii the alleged offence has been committed can grant sanction i 
complaint being made to a Magistrate regarding one of the offences specified in this section, when the offence 
IS committed before the Court \ihosc sanction is applied for, 13 C. 58 (F,B.) ovtrrultn IOC. 1100, Sait A 
S58;7H.33lt 1011.383 (F.B.) ,38 U.693 {It C. IH 1 11 N.L.R. SO » 16 Cr L J. SSO.—Hut where a party hearing 
that sanction has been applied for against him requests to be heard before sanction was given, Ac/rf that 
thisopportumiy should haie l>een giieiT him, 16 C. 661. 

80. Notice oeceitary on appeaL»Where the Magistrate uho tried the oise refused sanction the 

' ' ’ • 1 ^ sanction 

* of a sound 

■ ' • ■ ■ w ■ - vhere a trying 

Magistrate refused an application for sanction made four months after the decision of the case on the ground that 
“the case aias at best .a mere suspicious one,” but the Sessions Judge granted it, without giving notice to the 
accused and without oiling for and examining the record ofthe case the Migh Court setasidethe Judge’s 
order, 1 C. W. K. 520. 

81. Before itBCtfOD for offeneea committed before the Police, Botfee ihonld be givea.— It is 

aery desirable that m offences under s. 182, 1 P C, espeaally when they are said to have been committed before 
a policeofTiccr, notice should be given to the accused in order that he ma> have an opportunity to clear himself 
before sanction for lus prosecution is given, but the absence of notice does not vitiate the whole proceedings, 
so that the sanction awarded ought not on that ground alone lie stimmanly reversed, 1890 A. W. N. 168 ; 10 U. 232 
(F.B ) , 7 M. 293. Hut see 13 A. 336, 

XIL— SAHCTION IN RESPECT OF PERJURY AND PABRICATIHD FALSE EVIDENCE. 

82. Faeti to b« tabCB Into Acconstla Bceordlag saBctloB for pirjarjr.— in sanctioning a prosecution 
for perjury against a witness, the Magistrate should rememberthat the statement must be 

m order to jusufy a prosecutioa When the question ts neither material to the issue in the case nor goes to the 
credit of the witness sancuon ought not to be accorded. Some allowance ought to be made to a witness 
seeking to evade some matter relating to for instance, hts past histoiy, 8 A. L. J. 896 3 Cr. Z«. J. 45, where 21 

A. 509 IS disUnguishtd The materiality of the evidence to the matter in issue is not the only point to be 
considered, Vefp 11, 165 and 653 , see also 19 C. W. N. 169 » 12 Cr L. J. 11. When a witness on cross-examma 
tion stated he had not applied for insolvency while, as a matter of fact, he had applied ind the application hid 
been dismissed, held, that without knowing the form in which the question was put, it is unreasonable to 
assume that the reply was intentionally false and give sanction for hts prosecution under s. 193, 1 P. C , 18 P. B. 
1908 8 Cr. L. J 243. Sanction for perjury ought not to be granted against \ witness based on records which 

were not produced before or at the time oi the deposition and in respect oi which the witness was not given 
any opportunity for an explanation 17 M L T. 19 = 1919 M. W. N. 110 = 16 Cr. L J. 119. See also 72 P. L R. 
1911 es 14 P. W. R. 1911 13 Cr. L. J 269 

83. Before graatlng saneilon, a lecot peDitentfs oogbt to be given to the witness.— Where the 

^ , x. . — - *. it_.. be granted tlie safest rule is to give the witness as 

■ ' • himself thereof, a prosecution for penury is inexpe- 

. . 4 V * ■ tion for sanction to prosecute for perjury, Courts .ire 

entitled in doubtful cases to consider the grounds on which the Government may suggest that a prosecution 
is inexpedient Although the scheme of procedure adopted in this country recognizes the right of a private 
person to institute criminal proceedings U also rea^iiizes the right of the Crown which is a party to all 
cnminaltnals as representing the public to intervene and procure a stay of proceedings, Weir II, 193. See 
Note 17 under 5 236 

84. Contradictory statements in the coarse of the same deposition. — Prosecution for perjury for 
contradictory statements in one and the same deposition ought not to be sanctioned without considering the 
deposition as a whole and without having record to the circumstances in which the contradictory answers Were 
made, Weir II, I6S; 3 C. W. N 81 Nor should sanction be accorded upon a charge in the alternative of 
having made two contradictory statements when one of the statements ha> been made in the arcumstances m 
which the person making it is not bound law to speak the truth Sanction cannot be accorded merely 
because a statement made on oath is opposed to the other statement made not under an ob igation to state 
the truth Weir II, 169 { 23 M. 221 Sanction should not be granted merely on a discrepancy between the 
sutement made before a Court on oath and that recorded on mutation proceedings which was not on oath and 
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Gorged as no CMclence n as taken , />er haii\.K. Rahim, J— A Court before granting sanction ought to be 
satisfied that there IS at least a pnmifaexe case few prosecution, and the person to be prosecuted must have 
hadan opportunity of showing that the document on which he based his suit is genuine There must be some 
m(]uirv and the Court granting sanction must be satisfied onevidence that the document used in Court is ial»e 
Though where a suit has been properly tried there need not be a fresh inquiry into the charteter of the 
■document, jet when a suit has not been tnedat all sanction ought not to be granted without its being 
found on projier inquiry held for the purpose that there "ire suffiaent grounds for holding tlie document to 
be 1 forgery Contra— Per Spencer J S 19S does not unlike s 476, require any inquiry as a necessary 
antecedent to the gnnt of sanction 20 C. 474, referred to Tlie District Judge had only to see if a pnnia facte 
■case had been established Actual proof might be left to the trial The sanction should not be interfered 
with, (19tl)2H. W.N. 626=iaCr. L J. 19 also 22 C. 1004 and Votes 152 and 153 

78. Hature of the inquiry — Any inquiry that m^y be held under this section need not even be a 
]udiaal inquiry ‘ /Ve- Spencer, J , m (1911) 2 M. W. M. 826*= 13 Cr. L. J. 19 referring to 6 W.R. 41. /Vr* Abdi r 
Rahim, J " I do not wish to lay down that the inquiry must be m any particular form The Code does not »ay 
that in granting sanction under the section the Court moat take evidence The section does not saj upon 
what materials and what evidence the Court should act before either granting or refusing sanction” See 
also 14Bom.L,R 587 =* 13 Cr. L. J. 689 ; 26 H. L. J. 4S6 = IS Cp. L. J. 271. If the Court were to take evidence 
then It would turn itself into a Court trying the criminal case, whereas the question under s 195 is whether 
there is pnma/aete ground for sanctioning prosecution In RaUnlal 629 it was held competent to a Magistnie 
to take supplementary evidence after an application has been made to him lor sanctioning the prosecution of 
a person for making a false complaint but m such cases such evidence must be duly recorded. Court executing 
a deace has Junsdicuon to sanaion the prosecution of persons resisting execution by attachment of mov 
ables solely on the evidence of the peon carrying out the execution order, 47 C. 741. 

77. Reepondeat not to be pat on oath or croas>exftmiaed —Although the respondent is nut upon 
hisuiilupom cnraiaal charge, in being required to show cause why he should not be mminally prosecuted, 
he IS in the position of a person accused of committing an offence and his examination therefore should not be on 
oath, nor should he be aosvexamined but any questions pot to him should be put with the objea of enablng 
him to explain the aicumsnnces which required explanation (1918) U. B. B. (litlqnapiep) 166 = 14 Cr. L. J. 422. 
Set 6 Cr. L J 25 (U.BR) 11 Bora. L. R. 1164*10 Crl«. J. 539 There is no section in the Code which 
wamnts the admission of affidavits in the preliminary inquiry, but when the affidavits have been admitted by 
consent of parties, the admission is a mere irregularity within s 537 and the sanction is not bad, 14 Bom L. F. 
■S&7*lSCr. L,J.689. 

XL— NOTICE TO THE ACCUSED. 

78 Notice to accused generally necessary. — A conviction for preferring a false complaint is not illegal 
only by reason of the prosecution hiving been sanctioned without notice previously given to the accused 
Sanaiomng a prosecution for an offence is a jndicial art, and the party to whose prejudice it is done must l>e 
previously heird and 1 judgment termed upon legal evidence In cases in which Ihe Magistrate dismisses the 
ongiml romptiint upom report from the Police there is no legal evidence before him on which to Jomi his 
judgment In cises however, inwhich the Magistrate eximiiies the complainant and heats the evidence and 
acquits or discharges the iccused and then, without notice to the complainant, sanaion his prosecution for 
preferring a false charge, smaion cannot be said to be improperly given, 1011,232 (F.B ) There is no hard md 
fast-rule that notice must be given in all cases to anacaised person before sanction is granted, 26 M. 592 The 
Alhhabid High Court his Ar/i that though sinction i*. not bad for want of notice, notice is desinble, 18 A. 
858 { 2S A. 142, where 23 M 210 1 4 Bow. L. R. 750 and (1901) A. W. N. 171 are 'teferrd to See also 30 A. 53 
Though notice may not be legally necessary in all cases, it is certainly necessary, that the authonty comiieieni 

10 grim sanaion should jtidiaally cousida and determine as n Court responsible for tlie granting of sinetton 
whether any specnl reason appears to warrant a departure from the ordinary prartice tliat the pirty to whose 
prejvdice any order is to be made must be previously heard 4 Bom. L. R. 750— An application for SJiiction 
mini Iw cinriully considered liefore the sanaion is given, 17 Cr. L. J. 93 (A) An opportunity should ilwiys 
be Mvrit to the person supposed to have made contndiaoiy statements to give on nath an expl imtioii irt dit- 
statrnient be has made Ve 20 Cr. L. J. 616 , 18 Cr. L. J.739 ; t8A.L.J.3Sl. 

Sair/io/i mV to te granted before senUt of nc^tee —When n notice has l>cen issued to the iccused to 
v^>w .Tin.- s»hy his pros.-< uthm (under 9 193 I P C) should not be s.tnaioned, suffiaent time should l>e 
Att wedfirHs-rMci Snirthm cniu..» then W grmiwl beforeits service FaUnlal 404. ntso 23M. 210- 
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79. Vliea notice mny be diipenied with.— Vo notice Is necessary to the ptrsoii a^inst whom it i» 

intended to proceed before the Court in which the allef^ offence has been committed can prant sanction n 
complaint beinp made to a Miplstrate repardmp one of the offences specified in this section, when the offence 
IS committed before the Court whose sanction is applied for, C. 68 (F.B ) <it'<rr/</<'r IOC. 1100. 16 A 

SS8t7M.ni|10H.2n(F.B.) .70 H.693 :41& ««6 { 11 N.L.R. 36 ^ If Cr L J. 389.-But where a party hearing 
that saiiaion has been applied for against him requests to !»e heard before sanction w is given, Ae/rf that 
this opportunity should base liecii gixen him, 16 C. 661. 

80. Notice secesiary on appeal.— Where the Migistnte who tried the case refused sanction, the 

~ ‘ * ' -t. j cause A sanction 

e exercise of a sound 

■ **1*1*. ■ •* • • Again, whereau^ing 

Magistrate refused an application for sanction made lour months after the decision of the case on the ground that 
" the case was at best .a mere siispiaous one, ’ but the Sessions Judge granted it, without giving notice to the 
accused and without calling for and examining the record of the case, the ffigh Court set aside the Judge’s 
<M'der, J C. W. N. 529. 

81. Before graatlnj taiieilon for offences cemmltted before the Felice, notice ihottidbe ^Iven.— It i$ 
aerj desirable that in offences under s. 182, 1 P C, espeaally when they are said to have been committed before 
a PoliceofBcer, notice should be given to the accused in order that he maj have an opportunity to clear himself 
before sanction for his prosecution is given, but the absence of notice does not v itiate the whole proceedings, 
so that the sanction awarded ought not on that ground alone l)esummanl> reversed, 1890 A. W. N. 168; 10 M. 237 
(F.B).7H.292. But ree 19 A. S36, 

XIl.—B&HCTIOH IH BE6PEGT OF PERJURY AHD FABRICATING FALSE EVIDENCE. 

82. Facts to be Uken Into acenoflt la Aceordioj sanction for perjnry.— In sanctioning a prosecution 
for perjury against a witness, the Magistrate should remember that the statement must intentionally 

in order to justify a prosecutioa When the question is neither material to the issue in the case nor goes to the 
credit of the witness sancuon ought not to be accorded Some allowance ought to be made to a witnea^ 
seeking to evade some matter relating to for instance, his past histor) 8 A. L J. 836 sa 3 Cr. L. J. 15, where 71 
A. 609 IS duhnguMked The materiality of the evidence to the matter in issue is not the only point to be 
considered, Beir IL 166 and 693 , zee also IS C. W. K. 169 « 13 Cr L. J. 11. When a witness on cross-examina 
tion stated he had not applied for insolvency while, as a matter of fact, he hid applied and the application h^d 
been dismissed, held, that without knowing the form in which the question was put it is unreasonable to 
assume that the reply was intentionally false and give sanction for his prosecution under s. 193, 1 F. C, 19 F. R. 
1908 = 8 Cr. L. J. 243. Sanction for perjury ought not to be granted against i w itness based on records which 
were not produced before or at the time ot the deposition and in respect ot which the vvitness was notgueu 
any opportunity for an exphnation 17 H L T, 15 1915 M. W. N. 110 =± 16 Cr. L J. 115 See also 72 P. I,. R. 

1911 = 14 F. W. R. 1911 13 Cr. h. J. 28S 

83. Before granting saneiion, a local penitentix osgbt to be given to the witness.— Where the 
question IS whether sanction for pcQuiy abaltor shall not be granted, the si/est rule is to gne ibe mtness ss 
far as possible a and if the witness avails himself thereof, a prosecution for perjury is inexpe- 
dient, 1903 A. W. N 68. In dealing with an npplitation for sanaion to prosecute for perjury. Courts are 
entitled in doubtful cases to consider the grounds on which the Government may suggest that a prosecution 
ts inexpedient Although the scheme of procedure adopted in this country recognizes the right ot a private 
person to Insutute cnminal proceedings it also recognizes the right of the Crown which js a pirty to all 
criminal trials as representing the public, to intervene and jwocure a stay of proceedings, Weir II, 193, See 
Note 17 under s. 236 

84. Contradictory statements In the coarse of tbe same depoiition.— Prosecution for perjury (or 
contradictory statements in one and the same deposioon ought not to be sanctioned without considenng the 
deposition as a whole and without having record to the circumstances m which the contradictory answers were 
made, Weir 11, 168; 3 C. W. N. 81. Nor should sanction be accorded upon a charge in the alternative of 
having made two contradictory statements when one of the statements has been made in the dreumstanres m 
which tbe person maUng it is not bound by law to speak the truth. Sanction cannot be accorded merely 
because a statement made on oath is opposed to the other statement made not under an oh igation to sta'e 
the truth, Velr 11, 169; 23 H. 23X Sanction should not be granted merelv on a discrepancy between the 
statement nvide before a Court on oath and that recorded on mutation proceedings which was not on oath and 
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to \^h>ch the attention of the witness was not called m the course of his examination in Court, 7 A.L. J. 647 = 
11 Cr. L. J. 445. It is not proper to hold a contradiction in the statements made m the course of a single 
deposition and at one and the same time to be an offence, simply by reason of the fact that there is a contra 
diction, Tffelf n> 169} 4 C. W. N. 249. When one of the two ojntradictory statements is made by a person 
examined as a complainant under s 200, but does not bear his signature as required by that section, the record, 
not being made as directed by law, cannot be used as evidence of the statement made, 6 C. W. N. 840. It would 
be most undesirable that a witness should be afraid to cwrect a mistake made m his deposition for fear of 
rendering himself liable to prosecution for perjury ProsecuUon for contradiction m the same deposition is 
mamtaiinble if the contradiction was msde not to correct a bonafidewot, but with a dishonest intention (10 C. 
837 and 26 U. 55 referred to\ 9 S. L. R 202 = 17 Cr. L. J. 240. 

85. Sanction mast not be given as a matter of course where witness has made contradictory 
statements.— It would be a dangerous doctrine to hold that the fact of a witness having made contradictory 
statements before the committing Magistrate and in Court at the trial would alone justify the granting of 
■>anction to prosecute him for perjury The Court should consider how it has come about i that there are 
couuadictions and why the witness has resiled from his statements before the Magistrate The High Court 
refused to grant a sanction though u found that the witness had made false statements before the committing 
Magistrate, but had deposed truly in Court, 37 C. 618. When a witness made two contradictory statements, 
one before the committing Magistrate and the other m the Sessions Court and the Sessions Judge believed 
the latter statement to be true, held, that he was right in not sanctioning the prosecution for haMiig 
made statements, one or the other of which must necessarily be false Held also that the Sessions Judge 
might sanction the prosecution of the witness if he believed that the evidence given before the Magistrate 
was fnlae, provided there was such proof forthcoming as to justify a reasonWe expectauon tliat the 
prosecution would be successiul, Welp II, I86j«^6 W.R.11. Whether sanction should be granted forgiving 
false evidence on the mere fact that the witness made contradictory statements depends on arcumstances, 
37 C. 618 approved, 4 Bar, L. T. 282»13 Cr, Ei. J. S6;f« also 7 A.*!; 1910 M. W. N. 397 —8 M. L. T. 86 = 11 
Cr. L. J. 3s3. The practice of diargiug a man with making two mutually contradictory statements should be 
adopted only where the two statements are necessarily and nreconcilaWy contradictory, 1915 U. Vf. H. 84 18 

Cr. L. J. 14, Every possible presumption must be made m favour of the reconalation of the two statements, 

7 A. 44,7 8. L R 96 = IS Cr. L. J. 379 j 10 B. 124; 7 8. L. R. 108 = 16 Cr. L.J. 488. 

88. Contradictory statemeats la dlSereat dcposldons— sanction should bo on each branch of the 
alternative by the proper Court —Where it is intended to charge a person with having made a false statement 
in the Court of a Magistrate or alternatively a false statement m a Subordinate Judges Court, it is necessary 
fhat there should be a proper sanction for prosecution on each branch of the altername, ir .onesaiictionfroni 
the Magistrate or his superior and another from the Sub-Judge or his superior Sub-sec (5} willnot cure the want 
oi sanction on each separate head. The Court to which both Courts are subordinate might properly grant the 
sanction where one of the Courts is not subordinate to the other, 36 P. R. 1890. In the course of two depart 
mental inquiries the petitioner made two contradictory statements before two different officers He wa^ 

charged iinders. 182, 1.P C, with givlnglalse information to a public ser\ ant in that he made contradictory 

Siitements one of which he must have known to be false. The sanction of both of Uie officers had not been 
obtained but of only one Held, that the Magistraie had no junsdiction to entertain the charge as laid, m the 
absence of sanction of both of the officers before whom the statements were made, Weir 11,157. Where t e 
acLU<ed makes contradictory statements in two Courts of which one is not subordinate to the other, tlien 
iieiiher Court can give sanaion in the altername, but the application for sanction must be made to ttat 
Court to which the said Courts are subordinate, 30 P. R. 1901, See also 17 W, R. 54 ; 11 B. H. C. R« 34 5 Rata a 
224 5 10 B. 190 } 27 M. L. J. 886 = 18 M. L. J. 612. But where the statement mide to the Police m an invesugation 
under s 174 contradicts the statenient in the inquiry before a Magiatrate, a sanction by the Magistrate is %a i , 

5 M. L. T. 335. But perhaps these rulings will not apply when proceedings are instituted under 476. ut n 
45 B. 834, u IS held, lliat where an altermtlve charge of giving fabe evidence is based on contradictory statfr 
mciits made before different Courts, it Is necessary that the sanction of eacfi of tliese Courts must be obtame 
under a 19^ If, however, wont of sanction has not occasioned a failure of justice It cannot be made the fas ■> 
iii interference In revisloa 

87. Pteadlogi mnit be eonililered M a whole.— When snncuoii is applied for in respect of a fake 
staiement in a wniten statement, the whole of the defendant’s wntten statement must be taken Into considera- 
tion as well as the fact Uiai the proceedings In the Mofussil where no great exactitude of expression is found 
sboul.1 not tic taken loo luerilly, 8 M. L.T. 348 « 10 Cr. U J. 384. 
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88 BADatlen Beceuary for r charge of fabrlcatia; faUa evidence, t. 193 I P C.-~The petitioner 
laslituted a suit and iloriB with his ptilnt filed a certificate copy of a document which was said to have been 
fabricated bj him and asUed the ongutal to be produced MelJ tint sanction of the Court was necessarj before 
he could be prosecuted for an offence under S.193IPC 1TC.WH 937 

89 False lUtetnest In deeUratlon Inadmissible In evidence cannot be made the subject of ehar^e 
BBder a. 193 I P C —A declaration before it can be made the foundation of a prosecution under s. 199 f P C 
must be one which is admissible in evidence and whidi the Court before which ft is filed is bound or authorized 
bv law to receive in ev idence S3A 93 See alsotiC 893,20 C.729and 23 C. 131 The Criminal Procedure 
Code eveept in the special circumstance of section 74 mikes nO provision for any matter being proved before 
a Magistrate by affidavit and the Magistrate before whom the aflldivit is sworn is not competent to administer 
the oath no sanction ought therefore to have been granted wi respect of statements made in the affidavit as 
the) were coran nonjudiee and cannot form the subject of a charge under s 191 I P C 9 S L R. 103»13 
Cr L J 583. .See also 7 8 L R. 79 » 14 Cr L J 800 

90 False affidavit by aa acensed perioQ not perjory —No one can be prosecuted ifi respect of false 
statements continued in an afiidtvit sworn t)> him In a c»se in which he was an accused person 23 A 331 
which follows 19 A 200 But see Notes to s. 342 but seed Lah 34 where 23 A 331 is duapproved, 

91 Prosecotloa not to be held forth (a terrornm over a witneaa irhUe giving evidence —W here 

G was discharged on a charge of murder and after Cs evidence was recorded in the trial of certain persons 
for perjury the Sessions Judge asked him certain questions as to his liability to be committed to the Sessions 
Court on a charge of murder and under s. 436 tir/ra committed him. that the consequence to public 

justice would be very serious, if a witness dunng the course of his deposition and before being absolved trom 
his oath were liable to be suddenly called upon to show cause why he should not be committed for some other 
d stmet and senous crime of which he had been discharged and (2) that the questions put to him could not 
be considered to be the beginning of the special proceedings authonzed by s. 436 RaUalal 98S Proceedings 
with a view to the prosecution of a witness forgiving false evidence should not be taken until a conclusion 
has been come to by the Magistrate or Judge conducting the trial in which the false evidence is supposed to 
be given upon the evidence given therein. Any other cour^ would be open to very senous objections 
1913 U B R. (lit quarter) 166«* 14 Cr L J 422, 4eealso3 C L J 302 A committing Magistrate ordered the 
prosecution of a witness under s 193 1 P C while the case in which the witness made the false statement 
V as still pending in the Sessions Court the High Court sec aside the order with the remark that m any case 
the impropriety of taking proceedings against a witness while the case is still pend ng cannot be too strongly 
insisted upon 16 Cr L J 147 (C.) 

92 Where there Is a conflict of findings not expedient to grant Baoctioii.~ln a case m wl ich the 
Court oi first instance finds a document to be genuine a id the Judge m appeal takes a different view of the 
ni tter t is not desirable to grant sanction 1 C. W N 400 

XIII —SANCTION IN RESPECT OF INSTITUTING FALSE CHARGES, Etc 

93. Before grantiog sanction, opportunity (honld be giVen to accased to prove hu case.— A sanction 
for irosecut on for making a false charge under s. 211 of the penal Code without hearing all the witnesses 
whom the person accused of making a false durge vvisl ed tocallis illegal 6C 534 » 8 C L R. 265 , 6 C 496 = 
7 C L B 467 , 7 C. 87 = 8 C L R. 387 , 7 C 208 => 8 C L R. 267 , 13 C 270 , 16 C. 661 , 3 C. L R 315 and 389 , 
IC.LR.134,7a]:> R 332,8C.L R 289 3C W N 753,9 A 38, SA 33, Weir II, 167, 27 0.921 ;16 W R.4i, 
8C 435,14 &707 (FB),8A 393, 25 W R 10,9 C.W N 106 1 C W N 452 4 Oadh C. 127| 2 P W R 1909 
30 C 544 Out see contra 6 C 983 , 4 A 182 , 7 M 292 16 Cr L J 423 (M ). 


94 Banctlon may be given after examination of complainant and dismissal of complaint— A Mag 
trate dismissing a complaint under s 203 after examining the complainant and considering the result of the 
investigalio i under s. 202 on the ground that the allegations contained therein were false is competent to wnc 
tion prosecution under s 211 I P C 2P R. 1907,v«here 8 C. W H 293 is y>//ozc'rif and 8 A ^disapproved In 
12 Bom L R. 229 ChanoavaRkar J doubted the correctness bf the decisions which lay down that when a 
Magistrate grants sanction without taking ah the evidence which the complainant is willing to adduce the 


<3 In other words the Magistrate should 


• natter to the Police and when the Police 


re|x)rt is received by him then he maj detenniae whether the complaint is true br false Thert is nothing in 


the Code whldi compels a Magistrate lit express terms to examine any or all the witnesses whom the 
30 
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complainant wishes to adduce before dismissing a complaint and granting sanction. 22B.596, where it was 
held that the inquiry before the committing Magistiate and the trial before the Sessions Court, gave ample 
opportunity to the accused to substantiate his complaint , see also 20 C. 474 and 6 C. 308 } 15 A, 336 ; 41. 182. 

95. Before granting sanction ease nnst be jadlcUUy determined.— So long as a complaint is not dis- 
missed-unders 203 or otherwise judicially determined, no proceedings can be instituted under s 211,1 P C, 
against the person lodging that complaint The ongioal complaint must be disposed of according to law 
before such proceedings can be taken, 3 C, W. N. 763. So where a complaint was dismissed without any reasons 

Jsecute the complainant, held that the order 
must be a further enquiry and there cannot 

has been made, 13 Cr L.J. 432 (C). Unless 
a complainant IS duly examined, inquiry and report under s 202 cannot be called for, and if made are made 
without jurisdiction and cannot form the basis of any iurther action A Magistrate is incompetent to sanction 
the prosecution of the complainant for a false charge under s. 193 or take action under s 476, II P. L. R. 1912 = 
2 P. R. 1912 = 12 Cr L. J.S39, 27 C. 921 and 4 C. W. N. 305, relied on Sanction for prosecution must notbegnen 
merely on a Police report that the complaint is false. The complainant should be afforded an opportunity to 
prove his case, 5 C. VT, N. 108. An application for an inquiry into his complaint before according sanction is m 
effect in the nature of a complaint and sanction cannot be given until and unless that complaint is judicially 
determined on evidence SC. W. N. 254, where 14 C. 707 and 3 C. W. N. 490 are followed A person who lays 
an information is entitled to have his case determined before he is called upon to answer the charge of laying 
iabe information 14 C. W. N. 765 = 11 Cr. L. J. 354 In according sanction for a prosecution under s 211,1 PC 
It IS not necessary that the applicant for sanction should have been summoned to answer the false complaint 
But no sanction should be granted until final orders have been passed, wj , under s. 203, terminating the trial or 
by the discliarge under s 253 of persons jointly accused with the applicant, 26 A. 244 ; 3 c. W. H. 490 and 758 ; 

4 C. V. R. 305 , notice calling upon a complainant to sliow cause why be should not be prosecuted for preferring 
a false chirge ought not to issue until a has been finally decided that the complaint must be dismissed as false, 
11 P, L R. 1912 = 2 P. R. 1912= 12 Cr. L. J. 639. If, however, the complaint has been legally disposed of under 
s 203 the Met that the complainant, had no opportunity to substantiate bis case, will not make the sanction bad, 

2 P. R 1907 = 4 Cr. I>. J 258. The Allahabad High Court seems to bold otherwise See 29 A. 587, where it was 
held following 8 A. 38 and 18 A. 338 that such a complainant ought to be given an opportunity of substantiating 
il he can the charge which he has brought, before he is prosecuted 

96. Banctlon ought not to be given wlthont a Judicial Investigation of tbe complaint— A Magistrate, 

would not be justified in granting sanction on a mere Police report It is the duty of the Police to collect 
evidence, but it is the function of the Magistrate alone to deade on tbe sufficiency of the evidence when so 
collected,' 10 M 232 (F.B ) , 27 C.921 , 10 C. W. N. 30, /VrSONDARA, Jyer, J , in 23 M. L. J. 419 = 11 M. L.T« 
357 ^ (jp. I,. J. 209. A sanction is bad in law if it is given without a judicial investigation of the complairit 
lC.Yf.R.432; 5C.W.R.106;30 C.415; also 8 A. 33 ; 6 C. 498 ; 6 a W. N. 254 ; 3 C. W. N. 490 ( 7 M. 189,33 
P.R. 1890. ButinSS L. R. 133 = I^ Cr, L.3 it was Ar/d 1 C. W. N. 452 that where a petition was 

presented to a District Magistrate praying that he would proceed under s. 110 against a certain person and 
giving ceruin information, it is open to the Distnet Magistrate to grant sanction for an offend under s. 182, 

Z r C, wiibout holding a judicial investigation, as ii is entirely within bis disaetion to take action or not on 
such pclilion. When apart from the Police report there is other material which the Magistrate considers, the 
sanction is not invalid It is not necessary that such evidence must have been given on the apphciiion or 
even on the l>eanng oi the complaint itself, 26 U, L. J. 406 = 15 Cr. L. J. 271. 

97. Ho lanetfon necessary when charge laid before tbe Police only. — ^The words “in or m relation 
to any proceeding m nny Court ’ are applicable only to offences mentioned in cL (i) and this clause does not 
refer to a false charge made to the Police, 13 P. R. 1905 = 74 P. L.R. 1905 = 2 Cr. L.J. 66} 10 M. 233} (F.B); 

6 Bar. L. T. 129 = 13 Cr. L. J. 578 (F.B ) , 13 Cr. L. J. 480 fUad ) Where, therefore, a false compMfnt has been 
made to the Police, but no further steps are taken, sanction of the Magistrate ts not necessary for a prosecution, 
under s. 211 L P C. 3 a W. H. 33} 24 W. R. 41 } 25 , W. R. 33| 16 W. R. 44} 4a869 = 4C.I*.R. 413} 1 A. 497} 8 a 
882 = 8aL.R.2S5]ac.2ai}6& W.n.29S}14 0.707}8 A.S33{26 C.789|7M. 292} 20 & W. N. 18*7 = 25 C. L, J. 

#9 nor Is It necessary when the Magistrate has merely ordered the Police to remove the case fromllielr file. 

IS Cr. L. J. *50 (M.) , 1* Bom, L. R. 1160 = IS Cr. L. J. 904. In SI 1. 522 Uie correctness of this view is doubted a. 
this leads to the ntnuiduy while sanction is necessity lor tlie lesser offence under 8 182, I P C., It Is not 
necessary In U>e case of Ute more senous offence under a, 211, 1 P C But a sanction Is necessary 11 the false 
cotn}>Ulnt U made to the ln»peclof<Jenera1 of Police who is a MsgUtrate under s, S of Act V of 1861, 36 
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F. R. 1908 >a7 Cr. L. J. 291 ( 9nd a Sessions ]ud];e has no juri^diaion to sinction the prosecution tinder 
s. 211, I r C, of two persons on the allegttion that they insllgnted a chowkxdar to lodge false informatioh at a 
thana, and the sanction was ret’oked as one made without junsdiction, 7 C. L J. 373 a 12 C. W. H. 575^=7 Cr. L. 
J. 810. Before a Court can grant sanction, the record must show that it has exerased its own judgment on the 
facts prot ed before it See also 24 & L. J. 131 = 20 C. W. H. 1269 and 20 C. W. N. 1347. 

98. Sanetfoa ii necessary If the charge before the Police ii Judicially dealt with.— Though no sane 
tion IS necessarj when charge is laid only before the Police, jet if the complainant should, when the Police 
report the cotnplaint to be false, insist upon a judicial Iniestigation, he must be taken to have preferred a 

complaint’ to the Magistrate and the ^lagistrate lias seuin of the case, 14 C. 707; lOM. 332 j 33 C. 1 j 10 C. j,. J. 

564 -s 11 Cr. L. J. 37; so a sanction would be necessarj utien aiterthe rejection of the complaint by the Police 
as false, the complainant makes a complami to a Magistrate wrho after full inquiry discharges the accused 
6 L. B.R 50 >=5 Bor. L T. Ill »13Cr. L. J.56S. Where a matter does fairly come under s 211 and where a' 
sanction is needed in order that the prosecution may proceed under that section to proceed without any 
magistenal sanction under s, 182 is to evade the silutiry provisions of the law, per Hbvtov, J , in 15 JSom 
L. R. 574 = 2 Bom. Cr. C&. 86 = 14 Cr. U i. 491. See Note 24. 4 P. 323 ; 5 P. 33. 

Exeefittons —{0 If a prosecutioithas been instituted in rtspect of a false charge under s 21 1 laid before 

the Police before any complaint is madetoa Magistrate, no sanction of the Magistrate in respect of the subse- 
quent complaint would be necessary to enable the Afagistrate who has already taken cognizance of the offence 
under s 21 1 to finish trying the offence, 6 L. B. R. 50 c= S Bar. L. T. Ill = 13 Cr L J. 565, 

(ii) A complaint made to Police by C, accusing some persons of robbery, was reported to the Mggis. 
trateto^ falseon imesugation. <7, was thereupon charged bythe Police under s. 211, 1 P C, with having 
made a lalse charge to the Police, on which the Magistrate issued process On the application of G, who 
appeared before the Magistrate in consequence of the process, the Magistrate inquired judicially into his complaint 
ot robbery and discharged the accused , held that no sanction was necessary for the prosecution of G, under 
& 211, 1 P C, as at the time the Police made the complaint against C there was not in existence any proceed 
ing m any Court, Rataolal 704. 

(iiOSioiilarly, m 30 A. 52 it was A^/^that cL(5)of this section does not apply to n case where a person 
makes a report to a ihana, but does not follow ii up by a complaint to an> Court. By making a report no offence 
IS committed in or tn relation to any proceeding 

In D,B*R. (1912) 1.134 13 Cc. L. J. 576 it has, however been that when a complaint to 

the Police was held to be false and subsequently the same complaint is made to i ^faglstrate and held to be 
false no sanction IS necessary to prosecute ihe complainant under s 211, I P C in respect of the false ch^ge 
to the Police A man may make a false charge on more than one occasion and if he does so, he is responsible 
for what he did on each occasion also 36 A 212 InlOlSU. B B IT 9S«sl7Cr. L J. 177, however, 5 Bur 
L T illc=6L B R 50 was followed also Note 24 supra ‘ 

99 When sanetlan should be for offence under S.1B2, 1. P, C., and when for offence under s,2il 
I. P. C.— There is a difference of opinion between the High Courts. The Bombay High Court holds ihati^ij 
information to the Police comes under s 182, I P C, and a false charge m a Court under s 2JI, 19 B. ?j7 . 

9 Bom. L. R 33 ; Rat&nUl 72 ; 7 B. 184 ; section 182, I P C , is to be interpreted not in isolation but in 
association with s. 211, 1 P C Whereithe inionnation conveyed to the Police amounts to the institution ©f 
criminal proceedings against a defined person or amounts to the falsely charging of a defined person with an 
offence, then the person giving such information has committed an offence under s. 211 In such a case, s. 211 
IS not and s. 182 is the appropriate section under which to frame the charge, IS Bom L. R. 574 s 2 Bom, Cr. 
Ca. 86 bs 14 Cr. L J.491. The Calcutta High Court has held that prosecuUon for a false charge may be under 
& 182 or s. 211, but if the charge is serious, s 211 should be applied, 32 C. ISO, 4 C. L. |J. 88 and a fabe change 
made to the police of a cognizable offence falls under 5 211 and not under s. I82, 3 C. V. N 727. The Madras 
High Court is of the same opinion, Weir 1, 120 It is for the Court to determine under what section the pros^cih 
non should be AeW 15 A. 336. The Punjab Chief Court seems to favour the Bombay view, 14 P. R.1882. When 
the false charge amounts to an offence under s 211 I P C,also, proceedings should be taken with respect to 
the more senous offence s.211,1 P C.,U B. R.(S913} L 134«13 Cr. L. J. 576. The main test whetfaeraper4©Q 
makes *a duirge’ within the meaning of s. 211 is, “does the person who makes the statement which is alleged 
to constitute the ‘charge* do so with the intentioo and object of setting the criminal law in motion against the 
person agaiiwt whom the statement is direaed,** 26 V.Ctf , 8 8. L. X. 179 » 16 Cr, L. 3. 104. 
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100. SanctioB to prosecute ander e. isa, 1. P. C., lofflclent when false accmation net of a lerlott 
natore.— WTiere the oflence in respect of which a false chaise is preferred is not of a serious mture jt is not 
necessar> to accord sanction under s 2I1> I P C , bat it is sufficient u sanction is accorded to proceed under 
i 182 I P C,S2 c.iS0. Here a Magistrate at the request of the Police to whom a false complaint had been made, 
sanctioned prosecution under s 182,1 P C AKr/d, that the sanction of the Magistrate was sufficient and the 
prosecution did not require the sanction of the S M O , or of his offiaal supenor Also the Magistrate would 
not be disqualified from trying the case himself merelj because he had sanctioned the prosecution thereof. 
12P.R.1903=s74p. L. R. IdOS s 2 Cr. L. 1.66 A prosecution under s. 182 of the Penal Code may be instituted by a 
pnvate person, provided he first obtains the sanction of the public officer to whom the false information was 
gnen or of his official supenor Where a specific false charge is made, especially where the false charge is a 
senous one, the proper section for proceedings to be adopted is s. 211 of the Penal Code, 8 i 332 oierrultng 
9 A. 36. See also 37 A. 110. 

101. Onldlng principles la aanctloniag prosecntlon for making false charge —A prosecution ot a 
chtrge under s 2ll, I PC, should not be sanctioned as a matter ot course under this section, but only when 
the complainant can satisfy the Court that the interests oi justice require a prosecution and there is a strong 
pnmafactecs&t against the accused, 6 A. IK, Weir II, 178; Ratanlal 374 ; 36P.S. 1632; 16&68t; 33 P.B. 
1888 5 1 C. W. N. 400 and 829 j 4 L. B. R. 231 =. 7 Cr. L. J. 495 , 137 P. L. R. 1909. \\ here the case brought, is not fake 
in substance but is bolstered up by false evidence, the proper section to give sanction to prosecute Is under s 196, 
I P C, 7 C. L. J. 169 ss 7 Cr. L J. 196. To bring a \evatious charge against any person is not an oflence 
unders.211,1 P C , therefore a Magistrate has no jurisdiction to summon the applicant /complainant) to show 
cause why sanction should not be granted for his prosecution under that section for such an act 1 Bom L. E. H* 
JSfeaUo 34 C. 42, Sanction for prosecution under s 182,1 P C, should not be grained where there is nothing to 
show that the information given by the accused was fake to his knowledge or that he believed it to be false 

102. False charge mast have been made with the ifitentlen of aettiag the criminal law lo uotloo — 
The charge must be one made with the intention andobject of setung the criminal law in motion 26M. 840» 

8 S.L. R< 179M16. Cr. L. J. 104. Where a complaint was presented to the Collector as Agent to iheCourtof 
Wards containing allegations against one of his subordinate employee* and be granted sanction to prosecute the 
complainant under 8 211 I P C /fr/rf, that theCoUector was not justified in arbitrarily turning a departmental 
complaint into a cnminal complaint and at any rate before granting sancuon he should have afforded the com 
plamant an opportunity of calling his witnesses and proving his ‘illegations, SO C 41S. A complaint madetoan 
executive officer as such, which contains certain imputaUons agunst a person is not making a fake charge of an 
offence for which sanction to prosecute auders 211, 1 P.C , is allovvable, 2 P. W. R. (1909) = 37 P. L. R. 1909 = 9 
Cr. L. J, 152. The false charge must be made to a Court or to an officer who has power to investigate or Send it for 
Inal 6C.620}13C.W.N.395 ;19Cr L 4.232 (M) Where a Distnct Registrar on a compUint against a Sub-Regis- 
trar made n departmental mquiiy and concluding that the complaint was false, forwarded a report to himseli as 
District MxgisUite and as such sanctioned the prosecution ol the complainant under ss. 182 and 211 J P C, 
field th u it w as not dear from the record whether the District Magistrate purported to act under s 195 or s 476 
but in eitlier case the order was b id. li he purported to act under s 193, tlieii the sanction would he w ithout 

, ... n* — „ • _ . _ , n? whom he was subordinate and so 

i ■ ■ . ■ . there was no offence committed in or 

:: i . !'l I**-: l :2. a complaint to a \illage Magistrate 

may amount to an offence under s. 211, 32 M. 230 

103. OurevertalpfcoovletloRfAppellateCoartoot to grant asnetlon ordiaftrily.—U here on an appeal 
from a conviction, the District Magistrate set aside the conviction and granted sanction to prosecute the 
complainant under s. 211, 1 PC, field, lliat an Appellate Court m overruling a reasoned and strongly expressed 
opinion ol the ongmal Court siiould not order the prosecution of the complainant except under very unusual 
circumstances U P. R. 1603 = 1903 F. L R. 180 = 3 Cr. L. J. 121. 

104. Where sanction for offence under s 211, I P C , is rejected, no proceeding can be taken under 
^ 500 I I* C, on the same facts, 44 C. 970 

X1V...-8AHCT10H IH RE5PSCT OF FORGED DOCUMENTS 

105 DecuRicnt predaeed or given In evidence. — Slmx the addition of ihe wurdi ' produced cr' in 
tk If) siih-acc. (H eanctl jn can he given In reS|>ect of documents whidi are only tendered In evidence but not 
rvMtued on.l maikevl and cotj'Idrred l>> the Court The words ' proJueed or have to 1/e reid ajrtrt Irom the 
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«-ords •pvcnineMdcnce’ tthich follow (191J) 8 H. W. H.fllC. Id 29 a 867, defendants produced two bonds, 
alleging that the plaintiff who had sued on an alleged debt, was indebted to them. The Court dismissed the 
suit without considenng the case put forward by the defeildants On an application by the plaintiff for 
sonction to prosecute the defendants in respect of the two bonds alleged to be forgeries , held, that though 
the Court had power to grant sinction, yet inasmtich as before sanction could be given it would be necessary 
for the Court to see whether there are prttna fane grounds for holding the bonds to be fo^enes, and as there 
were no grounds on the evidence already taken to believe the bonds were not genuine, sanction ought not to 
begiven But jce II C. W. N. 806 = 11 Cr. L. J. 357 and Note 69 A document is given in evidence within the 
meamngof this section when it is handed over by the person tendenng it to the Court, even though on 
inspection the Court miy reject It as evidence for msufliciency of stamp or want of registration, Ratanlal 2I3{ 
27 Bom. L. R. 1039 = 49 B. 799 

106. The word* produced * In a«b-iee. 1 (c) fi wider thaa the terms ‘filed ’ or * pat la* and gives more 
latitude to the Coart'i discretion,— In 22 C. 1004 certain documents were filed annexed tea petition in a suit 
pending before a Munsiff, but were not given in evidence. The KlunsiS, on suspicion that they had been 
tampered with, held an inquiry and committed the petitioners for trial by the Court of Sessions, held, it was 
a proper commitment under s. 478 , coa/rc w 15 M. 224 ;where certain documents were put into Court ina 
suit pending before District Munsiff, but not given in evidence The District Munsiff made an order for the 
prosecution of the parties who so put them in on the ground that they were forgenes , that the Munsiff 
was not competent to go beyond the record, therefore his order was bad in law This and the rulings m 1899 

I. V. R. 143 and 7 & W.N, 112 are no longer law. .ree also 12 P.R.1897s ID V.R. 8,3 V. 400. In 29 C. 887 it was 
held that sanction caimot be refused on the ground that a document alleged to be forged, was only tendered 
and not judiaally considered, zee also 7 C. W. N. 799. In 9 Bom. L. R. 735 = 6 Cr. L. J. 78, it was also held 
that the production of a document is not the same thing as giving it in evidence , a document ‘ produced ' in a 
Court means one which is produced for the purpose of being tendered in evidence or for some other purpose 
Similarly, where a suit was decided on oath and there was no finding whether certain documents produced 
were genuine or not, it would be WTong to give saoction for prosecuting a party for forgery m respect of the 
documents, 16 H. L. J. S.N. 37] (1911) 2 H. B. N. 826. however, Note 99 and 18 Cr. L. 3, IDOL See also 
48 M. 928 where it is held that actual production in suit is necessary for requiring a sanction under s. 195, 27 
Bem.L.R. 1039 = 49 B. 799. 

107. The mere flling ef a doeement may ceastitate a aser within the meanlag of s. 471t 1. P. C.— At 
least m certain circumstances the filing of a document may constitute a user, see 39 C.463] 17 0. V> N.OIb 13 
€r. L. J. 449. The mete filing of a document in Court without tendenng the same m evidence may constitute 
user of It under s 471, 1 PC It cannot be laid down as an inflexible rule that such an act does not constitute 
an attempt to use it as evidence 18 Cr. L J. 6 (Cal ) , 39 C. 820 explained Where a plaintiff produced and filed 
certain documents as, coming from the custody of certain witnesses who were summoned to produce the docu* 
ments, held that such produaion constituted a user within the meaning of s. 471, and sanction was necessary, 
19 C B N. 125 = 16 Cr. L. 3. 809 

108. The term ' forgery ’ ft ated as a generic term.— The word ' forgery ‘ is used as a general term in 
s 463 of the I P C, and that section is referred to m a comprehensive sense m this section, so as to embrace 
all species of forgery, and thus includes a case falling under s 467, J P. C , 12 B. 36 ; 14 C. W. N. 479 = 11 Cr. L. 

J. 280 ] 16 Cr. L. J. 203 (A.) So also an offence under s 468, LP C,86H.387. A complaint of anoffence under 
s. 466, 1 P C, vtz , forging a register kept by a public servant, which forged document was given m evidence, 
cannot be entertained without sanction, as the offence falls within the wider description o! offences presenbed 
under s 463 to which this section applies, RaUolal 83; 16 Cr. Zi.J. 617, contra (1913) U. B. R. (1st qaarter) 
i66 = 14 Cr. L. J. 422. No sanction is necessary for the prosecution of an offence under s. 474, 1 P C, 19 C. V. 
R. 129 = 13 Cr. L. J. 309. Where a document was produced before a Magistrate by a party but was forged before- 
hand at the time of registration held that sanction of the Magistrate was necessary under s. 1911(1), C , 44 C, 1002 } 
3L.950. 

109. Sanction not desirable when there Is a difference of opinion between two Cosrts.— Where a 
•Court of first instance finds a document to be genuine and the Appellate Coun, proceeding mainly upon a 
comparison of signatures finds the document to be false, when the matter rests upon a very doubtful considera 
non of the comparison of handwTitmg, and also upon more or less evenly balanced testimony and when there 
is such difference of opinion between the two trying Courts it js not desirable that the Appellate Court should 
grant sanaion to prosecute under this section, 1 C B. N. 400. 
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110. Fb1s« docnment given in evidence— Pleader’s responslbllitjr.— A Sessions Judge granted sanction 
for tlie prosecution of a Pleader for presenting on behalf of his client, a document, merely on the ground that 
It bore on its face such marks of its being a fabncated document, that the Pleader's suspicions must ha\e been 
aroused at the first sight of it, and tliat he ought to hase stnct!> examined It, and had he done so, he would 
either ha\e rejected itor ad\ised his client to produce it in Court on his own risk or responsibility , held, that 
a Pleader is under no higher obligation than any oth^ agent, and to justify his prosecution for offences under 
ss. 196, 471 and 109, 1 P C , m connection with a document presented b> him on behalf of his cbent, it must be 
shown that he was a party (pnncipal or accessory) to the concoction of the document or had the knowledge 
that It was concocted The mere fact that his suspiaons ought to have been aroused by the sight of the 
document is not/nwa facte e\idence that he knew or had reason to be1ie\e tlie document to be forged, 
22 B. 317. 

111. No sanction necessary for presecotlon of a witness or agent in respect of the offences dealt 
with in cl, (c), sub-sec (1). — No sanction is nece\sar> to prosecote a witness, as the clause is limited to a party 
to the proceeding 23 M. 671 j 13 C. W. N. 385 = 12 Cr. L. J. 101 { 26 M. L. J.220 = 15 Cr, L. J. 242. See also 3 M. 
MO. A prosecution commenced on a sanction which includes both a party and a witness is not invalid, 18 B 
381 at p. 585 (but see 16 A. 80) No sanction is necessary to prosecute the agent of a party, 9 P. R. 1879 \ 3 Bar. 
L. T. 103 » 12 Cr. L. J. 87. 

112. No sanction necessary for proaecotlon of abettor not a party.— The offences for which s 195, 
cl (1) (r) read with cl (3) requires that sanction should be given by a Court with respect to documents produced 
in Court must be offences committed bj parties to die proceeding, whether the offence, be one of the substan- 
tive offences mentioned in cl (1), (c)or onlj amounts to abetment of such offences, 32 A. 74 j 13 C. W. N.565 
12 Cr. L. J. 101 ; 26 M. h.3. 220 « 15 Cr, L. J. 242 j |0 P. R 1917 (Cr.) See Note 27 

113. No sanction necessary if the completed offence has no coimeetion with any Ceort.— Note 7 (nO* 

114. Where sanction is accorded for forgery, trying Magistrate might try for any cognate 
effenee.— Where sanction is accorded for a prosecution for forgery, the trjing Magistrate might diarge the 
accused m addition with fraudulent using (s 471,1 P C ) or abeimeni of forgery, 6 W. R. 2O5 walso s 230 
and 10 Bar. L. R. 77. Under sub sec (5) when sanction is given lor prosecution for a particular offence, the 
Magistrate ma> frame .i charge for an> other offence covered by tlie same facts and referred to in this section, 
30 C. 905. 

XY.— DELAY IH APPLYING FOR SANCTION. 

115 No period of limitation for making application for sanction.— There is no fixed period of limiU- 
tlon for making applications for sanction under this section. Artide 178, Schedule II, of (he £,vnUahon e)c/, 
1877, does not apply to such applications Rules of Iiniitetion are foreign to the administration of cnmiiwl 
justice, and it is only by express statutory provision iliat any rule of limitation could be made applicable to 
criniinil cases, 10 A. 350 ; 20 B. S43 at p. 347. Such a rule would result ill greater impunity to criminals, B. N. 

C. P. J. 1839 at p. 123. Therefore, w here sanction to prosecute was granted by a second-class Magistrate and it 
was revoked by the Distnct Magistrate on die only ground Uiat the application for sanction was made too Ute, 
tlie High Court set aside the Distna Alagistrate's order and restored die sanction, Ratanlal 80S and 859. Court 
rna) grant sanction at any ume, 32 U. 49 ; 19 C W. N. 447. 

116. Delay In making application for aanctlon. — Applications for sanction to a prosecution for an> of 
die offences mentioned m diis section should be made promptly or the delay should besatisiactoriiy accounted 

for Where there is great delaj in making the application, a Court cannot help suspecting that the applicant, 

i» .sctlng, not in the interests of justice, but from an indirect motive, possibly to worrj, aniio> and 10 persecute 
Ills opponent. Orders ■ • ■ --.i-- -- 

but, 01 securing the d : # . • : : t 'i *■ I 

was rejected owing to r " . ■ ■ 

in mind namely, whvdicr m view of the length ot lime which has already elapsed before the application for 
sanaion, a prosecution commenced ihervafier is likel) to be brought to a successful leninnation, 13 Cr. L J. 

4 iC.^ \\ here a irylnj, 31agistrat(. rciused an application for sanction, made four months after the decision of 
If e cave on die ground ihat •' the case was at best a men. susjncious one," but die Sessions Judge granted it, 
without giving notice to the accused and widiout calling for and examiniog the record of the case, die High 
Courtset avldc the Judge 5 order, 1C. W.N. 629. In? A.L. J.M — 11 Cr. L. J. 140,a sanction was set aside .as Uiere 
V' IV lo I vitvfaaoi) < v] Un iiiin o a del > oJ four months in ni'iLiiig the applicnioiv .S‘rralso21 la.Ca. 172 (C.). 
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Bern. Cr. A. No. S30 of 1910 ; 19 Cr. L. J. 577 (0 ) , IS Cf. L. 1. £98 (A ) . 8 S. L. R. 19 » 19 Cr. L. J. 651. In 19 C. W. N. 
417 21 C. L. J. 199 n 16 Cr. L. J. 236, however, the High Court set aside the order of the lower Court refusing 

to grant a sanction to a Public Prosecutor on account of delay, as there could be no suggestion of malafides in 
a prosecution undertaken by the Government 

XYI.— SUBORDINATION OF COURTS FOR PURPOSES OF SUB-SECS. (6) AND (7). 

Note.— The power that was conferred under subjection (6) of the old s 195 upon a superior Court to 
revoke or grant a sanction that was given or refused by an> authorit) subordinate to it, is now relegated to 
s. 476-R of the Code by the new amendment and instead of the sanction being revoked or granted by the 
supenor Court, under the new amendment It can withdraw the complaint or make a new complaint as the c^se 
ina> be. {See s 476-11 ) 

117. Scope of sob-sec. 7.— It is suggested by Chamier, J , in 34 A. 197 that the whole of sub-sec (?) 
seems to be confined to Courts against some orallof wdiose deasions appeal, do he and that the result of such 
a construction is that tlie Legislature has made no provision in s I9S for an appeal against the order of a Small 
Cause Court giving or refusing sanction and it may be that the oni> Court which can interfere with such an 
order is the High Court But all the High Courts have followed the view that sub-sec (7) applies to all Courts 
Ckamier, CJ , followed in 1 Patna L, J. 206 e 17 Cr. L. J.a20 sa 94 In. Ca. 320 his opinion in34 A. 197. Butrre 
19 A. L. J. 721 (F.B ) where 1 Pat L. J. 706 and 2 Pat.L.J. 1 are dissented from and not followed. And 94 A. i97 
is distinguished and it is held that an appeal against an order ot a Small Cause Court granting sanction to 
prosecute lay to the District Judge, the pnnapal Court of onginal jufisdiciioii 

/tppeali 'ordinarily' A#— CL (a) of subjec (7) is in accordance with tlie decision of the Bombay 
High Court in a B 431 ; tee also 11 B. 438 and 7 M. 314 The esplanation is a complete exposition of the t^rm 
* ordinarily,' 23 U. L J. 436 » 16 Cr. J. 439 { 8 N h. ft. 67 b 13 Cr. L J 493 ; 43 H. L J. 379. 

Neamng of 'ease tn sub tee (7) The word ‘case* means the actual proceedings m which the 
offence is said to have been committed and not the onginal case out of which the proceedings arose, 34 A. 197. 
Where, therefore, an offence is commuted tn an execution proceeding, the case in connection with which 
the offence is alleged to have been commuted is the execution proceeding and not the original suit 

118. Sttb-see. (7) does not apply to labordlnation ef ofQcers cot acting Jadieialiy.— The subordination 
of an authority which is a Court, to another authority is reguhted b> sub-sec. (7X But when the authority 
granting or refusing sanction does not act as a Court the appleal lies under subeec (6) to the authority to 
which the former is subordinate under s 17 Thus where sanaion granted by a Subordinate Magistrate for 
prosecution under s 182,1 P C, referred to in ci (aX sub-sec (l), was revoked by the Sub-divisional Magistrate 
and the Sessions Judge in the exercise of his revisional powers set aside Uie order of the Sub-divisional 
Magistrate. Held (») the Sessions Judge had no power to interfere under subjecs (6)and(7) {«) that he had no 
authonty under s 435 to set aside the order of the Subdivisional Magistrate, Weir 11, 189. The Sub-divisional 
Magistrate having acted not as a Court, but as an executive officer he is not under s. 17(5) subordinate to the 
Sessions Court also 27 B. ISO ; 27 U. L. J. 586 is Cr. L J 612 In 41 U. L.J. 323, it is that a Magis- 
trate passriTg aiT ortArr cmvAfr s W-t oif OW CcaA; dber so om^ ay a ptrbficsCTvanf anrfnotasa Cbnrt amfyucv 
sec (7)of s 195 is inapplicable to such a case and it was further held that the proper authonty to revoke 
the sanction is the District Magistrate. (Weir II, 195 referred to JS 64 b 35 H. L. J. 434 dtsseuled from ^ 
47 U. 55 , 47 B, 102. 

Where a District Magistrate receives iniormation of illicit possession of arms and issues a search 
wamnt, he acts as a Court, though the search warrant is issued under s 23 of the Indian Arras Act and an 
application lies to the Sessions Court under s 195,sobcIause (6) to revoke a sanction given by him for prosecution 
of the informant under s. 162, 1 P C (42 M.96; Weir II, 159 (1903) rfmwifrd/mrrt and 39 C. 953 rz/Vwd/'o ) 

119 Ssb-tec. (7) contemplates two Courts. — jippetlate tench of Chief Court, Burtna cannot tn/erffre 
with sanction granted by fudge sitting on the onginat ^e—SacMon l9o (6) and (7) contemplates that a sanc- 
tion may be revoked only b) aCouit which IS distinct from and supenor to the Court that gave iL A Bench 
of the Chief Court, Burma, is not a supenor Court but a section of the same Court, specially empowered to 
hear appeals from the single Judge under Cbwrjy 1900, and has no power to interfere wjth 

the order of sanction made by the Judge sitting on the Onginal Side, 4 Bar. L. T. 206 12 Cr. L. J. 469 The 
Onginal Side of a High Coun is not a different Court from the Appellate Side, (1911) 2 H. W. N. 259 lO M. L, 
T. 278 — 13 Cr.L.3. 545. 
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(A) — Appeals Ordinarily Lie 

' 130. District Ha^Utrate snbordloate to Besslons Jsdge.— Whether when a Distnct Magistrate grants 

a-sanction on the Appellate or Original Side, the Sessions Judge has jurisdiction to revoke it, 24 P. W. R. 1908 = 
B Cr. L. J. 437. See also 18 Cr. h. 3. 759 j 11 P. R. 1917 (Cr ) 

121. First'Class Uaglstrate not Bobordlnate to District Magistrate. — There may be infenonty without 

subordination, eg , the Court of a first-class Sulxhvisioiia] Magistrate is not subordinate to the District Magis- 
trate within the meaning o! this section, 6Ju98, even in respect of proceedings underss 110 andl]8,7F.R. 
1902 >= 44 P. L. R. 1902, overruling 30 P. R. 1901 ; 2 P. R. 1912 = 11 P. L. R. 1913 = 13 Cr. L. J. 539, but there cannot 
be subordination without infenontj, as subordinate mtvx\s inferior in rank, 9 B. 100. A District Magistrate has 
accordingly no junsdiction to grant a sanction relused by a first-class Magistrate, Ratanlat 511 ; 1003 A. W. 74 
= 5 A. li J. 562 7 Cr. L J,304. Having regard to sub-secs (6) and (7), the Rulings in 2 B. 384 and 2 A. 205 are 

now obsolete. In Madras a Joint Magistrate is not a Court superior to the Sub-Magistrate within the meaning 
ofs. 195 (n}, 34 H. L. J. 404 

-vA First class Magistrate subordinate to the Sessions Court — For the purposes of this section, a Magistrate 
Of the first class la subordinate to the Sessions Judge and not to the District Magistrate, for appeals ordinanly 
He to the former, except in t\io special cases provided for by ss. 406 and 51S, 7 P. R. 1902 which overrules 30 P. 
R. 1901 : 2 P. R. 1912 » 11 P L. R. 1912 » 12 Cr. L. J.S39 ; 16 Cr. L. J.640 (C ) 5'i?i?aIso 1909 A. W. A. L. J. 

562 >= 7 Cr. L. J. 304, 10 P. R. 1894 A first-class Magistrate passing an order under s 145 is subordinate to the 
Sessions Judge and not to the District Magistrate A Magistrate of the first class haiing passed an order under 
s. MS of the Code was transferred to another place His revenue charge was made over to another Magis- 
trate and his judiaal charge went to the City Magistrate The order made was disobeyed An application 
for sanction to prosecute under s 193 sut>sec (i), clause (<i) ivas made to the District Magistrate Held,'^^ 
the District AUgistrate had no jurisdiction to grant the sanction and that the Sessions Courts only could ellte^ 
tain the application, per Shah, Ag C J Under clause (a), sub-sec (>)oI s 195, if a public servant making the 
order Is a Court, in respect of that order the Court to which that Court would be subordinate would be the 
Court to which appenls would ordinarily he, 24 Bom. L R. 810. 

122. UagUtrate laberdlsate to IddltioBal Besslono Jodgcs —Where under s. 408 appeals he front the 
Court of first instance to the Court of Sessions, an Additional Sessions judge can exercise jurisdiction in that 
Court under s. 409 read with s 9 The Magistrate is subordinate to the Additional Sessions Judge and the 
latter has jurisdiction to act under sub-sec (7), 14 Cr. L. J. 195 (C.) , 20 A. L. J. 603 1 40 B. 877. 

123. Second and tblrd-clau MagUtrate aaberdlnate to the DlitrJct Hagiitrate and not to the Bib* 
dlvUIoDal flrst-clasi Uaglitratc.— A Joint Magistrate though aulbonicd under s. 407 (2) to entertain appeals 


granting a sanction, given or refused by a Subordinate Magistrate may be presented to the Joint Magistrate 
The proper Court to entertain such applications is that of the District Magistrate. 26 H. 638 (F.B,) , 37 M. 121 J 
30 C. 394; 11 B. 438, 32 C. 487; SM.L. R.50»S Cr L. 4.433; 18 H. 487 is overruled on this point In 2 Bom L- 
R.536itwas however, held, that where a District Magistrate had directed an Assistant Colleaor to i>erfom the 
routine work of the Collector’s office, including the cnmiiut appellate and revisional work, the Assistant 
Collector so acting is competent to revoke a sanction granted by a second-dass Magistrate. In 41 Mad. 787, 
It was held that a Joint Magistrate to whose Court appeals from convictions by a third-class Magistrate do 
not ordinanl> he but who hears an appeal from such Court b> transfer from the District Magistrate cannot 
grant sanction for perjury as a Court of first instance or as an Appelbie Court. 35 A. 90 not followed 

131 When a leeead-elait Magistrate Is laberdlaate t» tbe Beitlont CoarL— A Subordinate Magistrate, 
who commits a case for trial to a Court of Session, is subordinate to the Court of Session In matters connecte 
with and arising out of the trial The Sessions Court mxy accordingly sanction a prosecution .against a 
witness for giving (abe evidence at the preliminary inquiry, nlthough thewitness may not have been examined 
in die Sessions Court Weir 11, 160. 

123. Actlag UagUtrate b net l■bordIaate to permanent locambent.— \Vherc an officiating biil>- 
divrisi vn.ll Ofticer made an order under s. 476, and then reverted as Deputy Magistrate, his successor, the 
permanent Sut-divisioiial Magistrate has ix> authonty tonct under s. 195 on the ground that his predecc^isof 
was sulx^rdiiute to him, I lit he has power to net independently as the oficnee w-is committed in his Court 

7 A. L. J. 99 1 *• 1 1 Cr, I. J, 438. Set also 32 P, R 1918 (Cr.^ 
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126> XiBiUTt Coart iBberdtoate to Dlitrlet Jadje.— In Punjab, for the purposes of this section, the 
Court of the District Judge is the Court to «hidi s MonsifI is subordinate, and that Court alone can give sane* 
tion in respect of ofiences committed in the Court of the Munstfl, 16 P. R. 1898 ; 33 P. R. 1600, but set 16 P. B. 
1887 1 10 1891 . ite 2 I«h. 67. 

127. Sabordlaate Judge not competent to deal with orders of Hanilffs.— A Subordinate Judge, to 
uboman appeal from the order of a Munsi^ refusing sanction for prosecution in respect of offence under 
ss. 463 and 471, I P. C, was transferred by the District Judge under s. 22 of the Bengal Ctvxl Courts /If/, has no 
jurisdiction to try the appeal as the only Court to which an appeal ordmanly lies from the decree or order of the 
llunsiS and to which he was subordinate is the Distnct Court, 39 C. 776; 13 Cr. L. J. 296 (C.) Where, however, 
bya nouhcation issued under the Madras Cvtl Courts Act, 1873, the Government empowered Subordinate 
Judges to receive appeals direct from orders o! Distnct Munsiffs in all cases where the Sub-Court is situated in 
-a place different from that of the Distnct Court, held that all such Subordinate Courts who have been 
-empowered bj the notification are Couns to which appeals • ordtnanly lie ' wthm the meaning of sub-sec (7), 
28 H. U J. 436 17 U. L. T. 446 =» 16 Cr. L. J. 439. 

138. Depsty Commissioner of Soothal Pergonnas sobordinau to Commissioner.->The Court of 
the Deputy Commissioner of the Sonthal Ptrgunnas is to be deemed to be subordinate to the Coun of the 
Commissioner of Bhagatpur and hence an application from the appellate order of the Deputy Commissioner 
ought to be made to the Commissioner of Bhagatpur and not to the Calcutta High Court, 36 C. 616. 

(B)— Where Appeals lie to more Courts than one 

129. Shere appeals ordiaarlly lie to mere Conrta than one, application mast be made to the 
inferior Appellate Ceort—Clause (o) of sub-sec (7) which m general terms funushes a complete definition of 
the term ‘ordmanly’ and covers all cases where appeals he to more than one higher Court Consequently 
when a Civil Court in praaice tnes suits of values so different that appeals from some of its deasions lie to 
one and appeals from other deasions to another higher Court then for the purpose of subsec (9), it is the 
Appellate Court of infenor junsdiction that can revoke the sanction or grant the sanction refused by the 
Subordinate Court, 6 N. ImR. 67 s ISCr. L. J. 498} 11 6.438; 92 C. 487 referred h The Appellate Court of 
infenorjunsdiction is the Coun to which the Court gnmgorrefusing sanction is subordinate for the purpose 
of this section, 16 H. U J. (SJf.) 42. See also 22 C. 487 as to an application against the order granting sanction 
of the Recorder of Rangoon in a case in which appeal lay to the ^ivy CounaL 

130. Subordinate Judge’s Gout subordinate to DlstrUt Court.— A Distnct Coun has jurisdiction 
under this section to revoke or grant a sanction granted or refused by a Subordinate Judge’s Coun, even 
though the appeal in the panlcular case might lie to the High Court. The application to the supenor Coun 
where the first Coun refuses sanction is by way of appeal and not by an ortgino/ application, 2 B, 181 ; 7 H. 
314} 11 B. 138; 1 A. 17 (F.B ) is no longer law having regard to sub-sec (6). 31re also 1893 A. W. N. 104. The 
word appeal used in sub-sec (6) only indicates the tribunal whidi can interfere with sanction given or refused 
See also 20 Cr L. J. 766, see 41 V. L. J. 320 ; 43 A. 409. 

(C)— Where no Appeal lies. 

131. Where no appeals Be, subordmatlen is to principal Court of orl^sal Jurisdiction, sub-sec. (7X 
(r J— The finalily of the decision of the Coun with reference to the nature of the case and not with reference to 
the constitution or the Coun is the element which determines subordination. A Distnct Judge has therefore 
power to revoke a sanction granted by a Coileaor in a proceeding in which the Collector's order was final, 
21 A. 313, but see 34 A. 197. 

132. What Is a principal Court of original Jarlsdlctien 7— The nature of the proceedings in which 

, “ There is no justification 

■ if they were pnnapal 

■ . impossible to suppose 

that the Legislature intended the pnnapal Court ol onginal avil junsdiction to revise the orders of Cnminal 
and Revenue Courts with which it has no concern as a Civil Court. The pnnapal Court of onginal junsdiaion 
under the /^gra Tenancy Act 1901, is the Court of the Collector, 34 A. 197. 
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133. District Jadge and not CoUeetoF majr entertain applications nnder sab-see. (6) from Hamlat- 
dat’s Coart— The Mamtatdar's Court constituted Bombay Act III of 1876, is a Civil Court within the 
meaning of this section , therefore a complaint of an offence mentioned In it when sudi offence Is committed 
before or against the Mamlaidar's Court shall not be entertained in the Criminal Courts, except with the 
sanction of the Mamlntdat* s Court, or of the High Court to which it is subordinate, 5 B. 137. 5rr4B. 168 
(F B ) and 9 B. H. C. R. 249. But now under subset (7), cL (c) die District Judge has auAority to grant sanction 
m respect of offences committed before a Muhalkan in a possessory suit under the Matnlatdar^s Court's Act, 
5 Bom, L R. 206 ; and to hear appeals from orders granting or refusing sanction granted b> the Mamlatdar 
The Collector has no junsdiction, 9 Bom. L R. 896 == 6 Cr. L J. 225. 

134 Court of Small Causes aabordmate to District Coart and not to High Court.— 37 C. 13. See also 
31 A. 813. i‘«20 Cr.L. J. 577; 39 A. 657 (F.B), 20 0.0.223; 21 C. W.N.g49 

135. Presidency Court of Small Causes anbordtnate to High Court.— According to cL 7 (r), an appeal 
against an order of the Presidency Small Cause Court granting sanction would lie to the High Court beause 
the High Court is the Pnncipal Civil Court of onginal junsdiction within whose jurisdiction the Small Cause 
Court IS situate, 36 U. 133 As the High Court is one, whether it exercises original or appellate junsdiction or 
b> whomsoever the jurisdiction of the Court may be exercised, whether by a single Judge or by a Bench of 
more than one Judge there is no foundation for the a^ment that the appeal lies to one particular branch of 
the High Court 

136. Single Judge of Presidency Small Cause Court not subordinate to Full Bench — ^The Full Court of 

the Presidency Small Cause Court has no power to grant or revoke a sanction refused or granted by a single 
Judgeofthat Court, as the power conferred onuunderss 37 and Presidency Small Cause Courts 

Act XV of 1882, IS not appellate but revisional only The Act does not make a distinction between a Judge 
and more than one Judge of the Presidency Small Cause Court, 34 B. 316 ; 49 U. 395. 

137. Where (he Registrar of the Small Cause Court grants sanction —If the Registrar of the Small 
Cause Court grants sanction in his judicial capacity, the Small Cause Court, whether a Full Bench or presided 
over by one or more Judges, cannot revoke such sanction. But where the Registrar acts as a public servant 
(ministerial officer) merely, the Chief Judge only can revoke such sanction, 27 B. 130. 

138 YlUage MunslR not subordinate to 8ab-Ma|lstrate.-A Village Munsiff is not subordinate to a 
Sub-Magistnte under s 195 (a), The subordination of one public senant to another may anse either from 
express enactment or from the fact that both belong to the same department, one being superior in rank to 
another There is no enactment which makes Village Munsiffs subordinate to Sub-Magistrates The Code 
does not do so, nor Regulations XI of 1816 and IV of 1821 They do not belong to same department, 18 M. L. 
J 564:« 4 H. L. T. 214 , 4 bl. 241 not followed 47 U. 239. 

139 Village Munsiff subordinate to District Judge —As no appeal lies under Act III of 1892 from 
the deaees of a Village Munsiff, that Court is under sub-sec (7) (c) deemed to be subordinate to the pnnapal 
Court of original jurisdiction within the local limits of whose junsdiction it is situate The Distnct Judge is 
therefore under sub-sec (1), (i) competent to grant sanction, 6 A. L. J. 796 e= 19 Cr. L, J. 437 under Act XII of 
1887 (Bengal Agra and Assam Civil Courts Act) a Munsiff is subordinate to the Additional Sessions and Subor 
diiiate Judge, 40 A. 21. 

140 Subordination of officers authonied to act under H-W P. Revenue Acts —The Assistant 
Collector and Collector exercising jurisdiction under If W P Land Revenue Act are only ministenal officers 
and as sudi are not subordinate to the Distnct Judge or to die High Court 1891 A. W. N 82 ; 34 A. 1 i nof 
to the Distnct Magistrate in a suit for profits under the if -IV P Tenancy Act, 9 Cr L J. 180 (A ). When a 
Talisildar refused to grant a sanction in respect of a statement made m a mutation proceeding before him. an 
application to set aside the order does not lie either to the High Court or to the Distnct blagistrate ut on y to 
the Collector, 12 Cr. L. J. 109 (A } 

141. Other cases of subordination See Notes under heading VII above at pp 503 and 504 

XVII.— POWERS AND DUTIES OF SUPERIOR COURT IK DEALING WITH 
APPLICATION UNDER BUB-SEC. (6) 

Note— The power conferred under the old subsec (6) of s 193 to revoke or grant a sanction given 
or refused b> any Lower Court is now relegated to s 476-B which is newl> added by the amending Act X VIII 
of S 476-1$ now expressly provides (or an appeal against the refusal to make a complaint or the making 
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of a complaint under s 476 by a Loner Court Therrfore the power that Is vested in tlie superior Court under 
s. 47S-B IS the ordinary power that is exercised b) a Court of appeal and so the doubts raised whether the 
jurisdiction conferred by the old sub^ec, {6)ofs 195 was a special appellate or revisional jurisdiction are set 
at rest b) s. 476-B The cases raising these doubts are now only of academic and histone interest and they 
are gu’cn below as such 

112. Jarlsdletion conferred by aib><ee. (6) Is a •pedal Jirlsdletlon and not the ordinary appellate or 
revislonal Jurisdiction.— The power conferred by subsec (6) is not a part of the appellate or revlstonal 
junsdiction conferred by Chaps XXXI and XXXII of the Code It is a special power, 22 H. L. 3. 419 (F.B } 
(1912) IH. W. N. 499 = 13 Cr. L. J. 209 ; 30 H. 382 (F.B) approved It will be noted that cl (6) applies not only 
to cases of application to a superior Court of Justice, but to superior Executive Officers or to Government, to 
whom the authonty granting the sanction is subordinate, and the Legislature appears to have deliberately 
refrained from describing tlie proceeding before the supterior ofllcer as either ‘appeal’ or ‘ revision.’ Provision 
had also to be made for cases in which the application for sanction is not made to the Court in or m relation 
to which the offence is alleged to have been committed, but to a Court to whicli such last mentioned Court 
IS subordinate. Set also 40 C. 239 ; 37 C. 7l1. 

143. Application la not an appeal.— An application under sub-sec. (6) to the superior Court is not 
an appeal, but a substantive application, the jurisdiction of the High Court therefore under s 115 of the Civ , 
P C . 1908, to rev’ise orders of Subordinate Civil Courts not ousted by s 19S (6), 37 C. 714. An application 
under subsec (6) is not an appeal within the meaning of s 224 of the Bengal Cntl Courts Act, 1887, 39 C.774 j 
40 C. 37. CL (7), (e) merely designates the Court to which an appeal hes under that clause and does not 
desenbe the nature of the jurisdiction winch It exercises But when one Court deals with a judgment of 
another Court having power to confirm or to set it aside, the junsdiaion it exercises is appellate jurisdiction 
The High Court does not exercise any original junsdiction in dealing with applications against orders of 
the Presidency Small Cause Court under this section, 36 K.i9S}SJ C. approved also SO U. 332. An 
appbcation made to an Appellate Court under subsec (6) may probably be regarded as an application by way 
of an appeal, though it is not matenal by what name the application is called in pursuance of whit^ the 
Appellate Court, after going into-the ments of thecase revokesa sanction granted or grants sanction refused 
bj a Subordinate Court, 26 A. 844, where 13 A. 6i is discussed The distinction between granting or revoking 
a sanction under cL (6) and revoking an order on appeal may seem to be one ol words only, but the distinction 
exists and must be recognized, 8 8. L. R. 49 « 15 Cr. L. J. 694. 

144. Superior Court muit cooilder the merits.— llie Appellate Court must not direct lu attention 
only to the point whether the Court of first instance was competent or not to grant sanction, but must go also 
into the merits of the case and decide whether the Magistrate has properly exerased his discretion 40 P. 47. R 
1912 = 13 Cr. L. 3. 831. The power of granting sanction possessed by Appellate Courts ought to be exercised 
caretully, specially where sanction IS refused by the Court of hrst instance Sanction given on a small residue 
of the case by ihe Appellate Court, after theOnginal Court had refused sanction, was set aside by the High 
Court on the ground that it would simply serve as a means of harassment, 31 C. 811. also 4 N. L.R. 140<* 

8 Cr. L. J. 331 : 56 P. R. 1909. ‘The right conferred by clause (6) may not be exactly a nght of appeal, but it 
IS strongly analogous to such rights I think the Legislature intended that a Court of superior jurisdiction 
whose jurisdiction was invoked under cL(6) should reconsider die entire matter on the ments and while 
allowing all reasonable weight to the opmionof the Court below should nevertheless reconsider the question 
of the propriety of the order of sanction on its ments upon a complete review ol the entire facts, 37 A. 439 j 
10 Bar. L. T. 161. See, however, the remarks of Sadamvier,) , in 28 U. R. J. 436 = ISCr. L.3. 271. 

145. Saperior Coart la dealing with an appllcatioa nnder lob-tee. (6) mast state Its reoioos — 
When a person for w hose prosecution sanction has been granted under this section applies to a supenor Court 
to have such sanction revoked, the superior Court in dealing withsudi application should give its reasons for 
eitlierconfi^ing or revoking die sanction and not simply say,”! decline to interfere on revision — Rej^ed.’’ 

1892 A W. M. 113. 

146. Aptlleatlon mast net be lammarilj rejected.— la 12 C. W. N. 243, it was Aeld that an 
application for revocation of sanction granted, made under subset (6) should not be summanly rejected under 
s 421 without giTing the applicant a reasonable opportumty of being heard in support of die same The 
pTjvisions of s. 4/0 do not apply to such a case, iirralso 28 A. 142 and 1916 M. W. N. 8. 
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W. Saperlor Court cannot remand for farther inqnlrjr or for fresh OTidence.— A supenor Court 
cannot direct further inquiry when dealing with an appeal from the Court of first instance, 30 U. Zit\foU(nved 
in 83 H. 90. See Notes under heading XXI But 44 H 47 has now held that an Appellate Court hearing an 
application to revoke or grant a sanction, grated or refused by a Lower Court under s 195 has power itself to take 
additional e\ idence before disposing of the application, 30 U. 311 and 33 U. 90 distinguished, see also 40 h. 21. 

148. Not'eeto opposite party generally necessary.— <0 /lecHsed^See Note 102 at pp 518 and 518 

(«■) When an application is prefened against an order granting sanction, notice must go either to 

the Distnct Magistrate or to the person to whom sanction was granted, 7 Bor. L. T. 20S as 19 Cr. b. J. 671. As 
a rule cr/ar/tf proceedings are opposed to general principles In 81 C. 011, though it was held that notice was 
not necessary to the person who obtained the sanction, the District Magistrate had been served with a notice 

149. Saperior Court cannot transfer applications noder sab^sec. {6) — S 407 does not entitle a District 
Magistrate to send applications under sub-sec. (6) to a Magistrate oi the first class subordinate to him, 34 1. 214 ; 
30 C. 394, 26 U. 656 • nor can a District Judge transfer such an application to a Subordinate Judge, 39 C. 774; 
40 C. 37, As to the power of the High Court, seeZi M. 166 and Note 13 to s. 526 

150. Superior Court nay revoke sanction even If complaint had been lodged —The mere fact that a 

complaint has been lodged in pursuance of a sanction would be no bar to a Court competent under sub-sec. (6) 
to deal with an application for revoking such sanction, entertaining such application and disposing of it 
according to law, e\en where the complaint m pursuance of the sanction is preferred to itself, 27 M. 124. Quare 
whether an Appellate Court could suoniolu and without any application to it, revoke or grant sanction under 
subsec (6) ’ See 32 B 203, 

151. Is the superior Court eompeteat to proceed nsder B. 470 7— Where a Subordinate Judge refused 
to grant a sanction under this sectioa it ivas held a District Judge on appeal could make an order under s. 476» 
but in doing so, he should proceed under cL(l),{5)of this section read with s 476, 32 B. 184, where 84 C. SSL 
{F.B ) IS dxssenUd/rom , not followed in 82 M. 49. In 19 P. W. R. 1911 * 12 Cr. L J. 434 it was held that tt was 
not open to the superior Court while dealing with an application under sub-sec (6) to take proceedings under 
S 476 . 6 P. R. 1009 « 13 P. W. R. 1909 — 104 P. L. B. 1909 = 10 Cr. b. J. 138 referred ta See also 34 P. R 1888 

152 Proper course la to Invoke aid of superior Court under sub-iec. (6) und not by an origuial 
application — Where an application for sanction has been made to a proper Court and refused, the proper 
remedy for the party seeking sanction is to fwoceed by way of appeal or revision to the proper appellate 
tribunal and not to make an independent application to such Appellate Court for the granting of the necessary 
sanction, 25 A. 126 ; 32 B. 203 ; 1902 A. W. N. 197. See Note 170 

153. Superior Court cannot direct Subordinate Court to rectify mistakes m sanction.— Under cL (6) 
of this section, it is open to a Supenor Court either to revoke or grant a sanction when such sanction has been 
guen or refused by a Subordinate Court, but thereisno provision of law which authonres the Superior Court 
to send the case back to the Subordinate Court with directions to draw up an order in accordance with 
the observations made in the judgment In this case, the High Court intervened and directed the Subordinate 
Court to pass a proper and comprehensive order on the application fulfilling the requirements of law by 
specifying the offences alleged tohavebeen committedand other materials necessary for the trial of the ca»« 
14Cr, L 3.653 (C.) 

1S4 Superior Court cannot graut lanctlou when the Origmal Court hai not dealt with application — 
When a Subordinate Judge erroneously dismissed lor default an application for sanction and the 
Judge on appeal accorded the sanction, it was held that, as there was no sanction given or tefuseaby^o 
Subordinate Judge, the District Judge had no jurisdiction to accord the sanction under this section T e 
only jurisdiction he had under the circumstances was to revise the orderof the Subordinate Judge dismissing 
the application as for default, 32 B. 203. 

155, Poet tub-tee, (6) contemplate only one upplIcaUoo by way of appeal or aterlet of appH* 
catloni?— 

A. The Madrai and Calcutta High Courts bold that petmons by way of further appeal may be made 

under sub-secs (6) and (?) against appellate oideis of Civil Cnminal Courts dealing with orders passed by 
Courts of first instance granting or refusing sanction («) A petition by way of appeal lies to the High Court 



IIYDROFERBOCYAUIC 

C48 

llYDUCRLr 

moisture from juroi or clolhi la procest of loauu | 

Aro (er'ro &»*>«■ a (Clrnn) Fmuiolrrgl 
lo, or ol talned irODi, fcrroc>aiiiilc ofbailum de 1 
tomioiid willi lull nunc ntld, ns, hiidroft-TTPe^ 1 

ta" !t li nuuUIr me le of gUts with a 
erutnakil oiem • id u>dKUt.o if a ipciiiie > 

ucuUjeCaUvid ^the kpiblaubobli 
oi iki In {(, d a mo of tbo Male marfcau, 
tteiUpthM Hhkb U abkj In pure vetor 


,1 ' • • . 

,1 


•U.! i 
t 

» 

1 

1 

1 • • 




• 

■ 

V •; .■■ 

.'/sx;'!"”"!: 

lonir 01 t ill irjy q ■■ 

Inq orrrdurli ir or ■ 

'1 ' i'- I • • 

: 

.. 

• 11 ’ ‘ 

ilil 

y, . 




s. 195] jURr‘;r>icTiON of courts in inquiries and trials. 477 

ine\er> case m whidi a Civil or Cnmmal Court subordinate to it within tne meaning of sul>sec. (7) (b) 
gives or refuses a sanction whether in respect of an offence committed before it or of one committed before a 
Court subordinate to it, and In the latter case whether it gives a sanction refused bj a Subordinate Court 
or rev-okes a sanction accorded b} such Court, 77 H. 223] 29 H. 122 ; 30 U. 382 (F.B.) (ii) The High 
Court has power to interfere with the appellate order of a Distnct Judge affirming sanction granted by a 
Munsiff, 9&L.J.222»9 Cr. L. J. IBS; 11 C. 'ff. M. 199 » 3 C. L. J. 219 » 3 Cr. L. 3.29. (tii) So with the 
appellate order of a District Judge revoking sanction granted by a Munsiff, 30 U. 332 (F.B } , ste also 11 C. W. 
N. 193; 6 S. L. R. 61 = IS Cr. L. J. 768. Contra 10 C. W. N. 1026 => I Cr. li. J. 168, where it was held that the 
High Court cannot interfere with the order of a District Judge revoking sanction granted bj a Munsiff, and 
see also 37 C. 13. See a1sol25 P. tt. 1909 ; 24 P. W. R. 1903 8 Cr. L. J. 457; 16 C. V. N. 645 « IS Cr. L. J. 191. 

B. The Allahabad High Court holds that there is no further appeal under this sub-sectiOR ffom an 
appellate order dealing with sanction appeals, 1907 A. W> N. 283; 30 A, 243; 36 A. 403 and also 38 A. 479^ 
where the Court refused to alter the practice (r) The Sessions Judge has no power to interfere with the 
appellate order of a Distnct Magistrate granting a sanction refused by a third-class Magistrate, 30 A. 109, 
(ii) Where a Distnct Judge confirms a sanction granted by a Subordinate Judge, no appeal lies to the High 
Court, 31 A. 33. («0 And so where a District Judge grants a sanction refused by a Munsiff, High Court cannot 
interfere 31 A. 43; 36 A. 469 , 13 A. L. J.709 = 16 Cr> L.J.S31. In 30 A. 243 itiwas, however, held that the High 
Court could under its revistonal powers conferred by ss. 435 and 439 deal with an appeal against the order of a 
Sessions Judge affirming a sanction granted by a Subordinate Magistrate 

C. Central ProYlnee».—The Legislature never intended that a particubr power of supenor control, 
given under a particular section of the adjective law. shall be exerased more than once, and by different Courts 
in the same case. Sub-sec (6) contemplates one proceeding only, in a single superior Court, after which the 
power given by it is exhausted a view supported by the language of sub-sec (7) cLfo) 4 N.L R. 140aB8 Or J. 
351. ike also 6 0.& 216. 

156. Theogh there b only ene appaal from a eonylciloD, there may be a third or eves a foarth appeal 
from aa order preliminary to a trial —Where it was argued that the sanction prescribed by clauses (^} and 
(r} of sub-sec (I) is a sanction to be accorded either by the Court m which the offence was committed or by 
the Court to whii± such Court is subordinate within Uie meaning of Sub-sec (7X (a) and therefore a sanction 
accorded by the High Court in cases m whicli the offence was committed in a Court not subordinate 
to It uithm the meaning of sub-sec (7).(o) would be inoperative, that the argument was untenable and 
proceeded on a misapprehension of tlie junsdictton exercised b> an appellate tribunal An order passed by 
the Court of Appeal is in law the order which ought to have been passed by the Subordinate Court and will 
therefore have the same efficacy and operation as the order which ought to have been passed by the latter, 
27 H 223 See also 26 H L J. <36 « 19 Cr L J 271 

157. No period of Uralt&tlon for application to teperior Conrt —An application under sub-sea (8) to 
supenor Court is not an appeal and therefore Article 154 of Schedule I to Ltimlalion Act, 1903 which provides 
a period of thirty days for appeals under the Cnmmal Procedure Code to any Court other than a High Court 
does not apply, 22 M L. J. 419 «= (1912) M. W. N.499 (F.B), 40 C.239, 139 M 730 and 39 M. 768 Rules of 
limitation are foreign to the administration of cnmmal justice and it is only by express statutory provision 
tint any rule of limitation could be made applicable to a cnininal case S 178 of the LvmtjSion Act J877 
(corresponding to s 18 ol the 1908 Aa) does not apply to an aj^hcation under this section 10A.330 But the 
application should be made without unnecessary delay, 8 8 L. R. 19 a 19 Cr. L. J. 694. In this case an appit 
cation under sub-sec. (6) prepared by the Government after the lapse of a year was disallow ed. 

153. How Kpplleatlom wnder thU isb-ieetioo are to be registered.— Every application made to a 
Cnmmal Court under s. 195, presented either to a Court of first lasL-ince or direaly to the Appellate Court for 
the grant of sanction refused by the Sucordioate Court, or for revocation of sanaion granted by the 
Subordinate Court, should be registered as a '•Cnmmal Miscellaneous Petition” and not as a “Revision 
Petition though presented to an Appellate Cnmmal Cburt which may have also revistonal junsdiaion. 
S Madras Cnmxnol Hules of Practice 191C In 13 A. I.. J.709 c= 16 Cr. lb J 324, thesomewhatcurtous 

practice of registenng applications to the Distnct Judge under cl (6) from orders of infenor Civil Courts as 
‘ cnmuial appeals ' was commented upon and 25 A. 954 was referred to 

1S9. Sanction cannot be revoked becanse of Ibe delay fri drawing np the order.— A Sessions Judge 
<et a«tde on 27th July, 1895 an order passed by a Sub-Judge on lOih Apnl, 189a. granung an application for 
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^ancuon to prosecute for perjury on the ground that after an interval of three*and a half months no formal 
and legal sanction had been recorded, fftid, that the order of the Sessions Judge was illegal, the time 
allowed by the Code within which sanction shall remain in force being sik months, Batanlal 859. 

160. Jadges of a Chartered High Coart If eqnally divided in hearing an application ander Bab<sec. 
(6), caie governed by Letters Patent —When the Judges of a Chartered High Court constituting the Bench 
are equally divided in opinion in dealing with an application under sub-sec (6), the case is governed by the 
L'ettersPatentfs 36 Madras) and not by s 429 ors 4^ of this Code. The opinion of the senior Judge prevails, 
72 M. L. J. 419 (P B ) = (1912) M. W. N 499 «= 11 M. L. T. 867. Sff 39 M. 768. 

^ XYIII.— APPEAL 

161 Letters Patent Appeal from order of a eingle Judge of the High Court. — An order m a sanction 
matter passed by a single Judge of the High Court is not a sentence or order m a erttntnallrtal and diere- 
fore an appeal lies under s 15 of the Letters Patent, Weir 1, 787 , 11, 1199 = 12 M. L. J. 408 ; 32 C. S79 ; contra 
17 M 105. The rejection by such a Judge of a revision petition, declining to revise the order passed by Distnct 
Judge refusing to reVoke a sanction is a judgment 30 M. 811 } where 23 M. 169 and 27 M. 340 are not followed- 
The Madras High Court has in L P. A. 79 and 80 of 1903 AcM that an appeal lies under s. IS of the Letters 
Patent against the order of a single Judge grannng sanction in the exercise of the onginal criminal jurisdiction 
of the High Court See also 45 H 928 } 47 B, 270. 

162 Does an appeal lie to the Privy CobbcQ nnder cl. (39) of the Letters Patent against an order 
granting sanetlon?— In a proceeding under g lo of the Letters Patent, sanction was granted. Imam, J , Md that 
an order granting a sanction is a ‘final order’ within the meaning of s 3o of the Letters Patent, as it 
matenally aSected the status of the party against whom the sanction was granted though Chapman, J , di0ered 
from him, and leave was granted to appeal to the Pnvy Council On review, however, the leave was cancelled 
on the ground that a proceeding under cl (lo) of the Letters Patent does not fall under any of the jurisdictions 
specified in cl (39) 41 C 734 

XIX— REVIEW AND PREBH SANCTION. 

163. No power to review order lUspeslog of sanction application.— A Sessions Judge has no power 
to' review his order refusing to revoke a sanction to prosecute, such an order being final and not open to re\iew, 
23B.50J 10 B. 176, 19A.61j 30P.R. 19035 82 B.203,but 190* A. W. N 10 The contraiy view has prevailed 

in 29 C. 728, m respect of an order of discharge. Where a sanction application was dismissed for default of 
appearance, but was subsequently restored to file and proceeded with, the High Court refused to interfere as 
the order of restoration was a proper order required to set right what had been done without jurisdiction, 
15 Cp. L.J.71(M) 

164 Be-consideration of ex-psrte order not prohibited.— This section does not prevent an officer or 
Court from roconsidenng an order passed ex-parte granting sanction to prosecute a person, Weir II, 194. 

165. Court which gave the sancticii has no power to revoke it — When a Court properly grants a 
sanction it has no power to revoke it, 40 C. 433. Such an apphcatioa must be made to the Appellate Court, 

33 C. 379. 

166 Where revocation on merits, no power to grant a fresh sanction —Where the sanction granted 
by a Magistrate under s. 19J, I P C was revoked by the Sessions Judge, the Distnct Magistrate cannot grant a 
fresh sanction himself in respect of the same alleg^ perjuiy The District Magistrate may, however, move 
the High Court to have the Judgesorder ofrevocation set aside There is nothing in the Code which either 
authonzes a Distnct Magistrate to cal! upon a Sessions Judge lor explanation or which justifies a Sessions 
Judge in furnishing him with one, 1 A L J. 395 

167. Where original lanctioa revoked on technical grounds not affecting merits —Where the original 
sanction granted was revoked by the appellate autbonty on the ground that it was based solely on affidavit 
evidence itwasAr/rf that the Court had power to re-hear the application for sanction, Weir II, 195, (1911) 
U.W. N. 1000. 

168 After sanction had lapsed hy the expiry of tlx months, could a fresh sanction be granted 7 
Where sancuon is exhausted by lapse of time, fresh sanction should not be granted unless some explanation 
Was given for the omission lo commence proceedings within six months , or some Special grounds shown why 
fresh sanction should l>e given. Where the explanation is not given or special grounds not shown, a Court 
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does not exercise sound discretion mgrantinj; fresh sanction, 11 C. 577. In 18 A. 358, it was following 6 A. 
45 and 1893 A. W. M. 945 and dissenting from 33 C> 573, that a fresh sanction could be given when the hrst 
sanction has become infructuous, see also 23 C. 176. In 40 C. 684, it was, honeier,Af/i/thata second sanction 
cannot be gi\en, and having regard to the power of the High Court to extend the time, even after the lapse of 
SIX months (28 M. 191 and 480) there will be no great hardship if the power to gnm a fresh sanction were 
negatned. however, Note 167 

169. Sabiequent application b; a different person.— Where sanction accorded to one person was 
allowed to lapse by the expiry of six months and then another application for sanction w as made by a different 
person, field, that \er> «trong grounds would be necessary for second sanction to be granted , for the first 
sanction opened the door of the Cnminal Courts for the institution of crimiml proceedings and the High 
Court could be nio\ed to extend the time for the first sanction. Quare whether a Court could grant a second 
sanaion to a person other than the person to whom it had been originally granted ? 6 Pom. L. R. 1097. 

170. Fresh application to appellate trlbanal on refosal by the Lower Conrt.— Where a ^lagiistrate 
refused to sanction a prosecution under s 2i l and no appeal or rex ision was made against such refusal, a fresh 
original application to the Sessions Judge or High Court for sanction should not be encouraged, 25 A. 126 ; see 
also 32 B. 203, where it is held that the appellate tribunal had no jurisdiction to entertain such an application, 
when the onginal tnbunal had dismissed the application for sanction for default of appearance of applicant 
See Note2H 

XX.— REYISION. 

171. High Coart may Interfere In revUtan.— The High Court is competent under s -139 to interfere 
with an order of a subordinate Criminal Court nude under this section. The Court has, under that section, 
the powers conferred on a Court of Appeal by s 423 to alter or reverse any such order, 18 C. 730$ 8 P. R. i908 
(F.B.), SO A. 243 , 36 A. 401 Cbn/ru, se/ 13 B. 109, where it was that this section distinguishes between 
the sanchon granted by a Court to a prosecution by a private individual and a eomplaxnt made by the Court 
itselL A superior Court to xxhich such Court IS subordinate may revoke the sanction granted in the former 
case to the pnxate prosecutor, but It has no power in the latter case to set aside a complaint duly made by a 
Subordinate Court See also 13 tf. 144 } 7 A. 671 ; i C. 450 s 23 U. 205 $ 7 a 308 ; 1907 U. B. R. 1 6 Cr. L. J. 26. In a 

in xxhich both the onginal and the Appellate Cnmioal Courts refuse a sanction, the High Court as a Court 
of Revision may call for the record and if the refusal proceeds on an error of law, it may accord the sanction 
which ought to have been granted by the Appellate Cnminal Court and such sanction will of course be 
operativeforpurposesofclause(6)8nd(e)ofsub4ec(l),27 H. 323. This power of revision is not affected 
by the junsdiction conferred by sub^ec (6), ST C. 714, See 29 Cr. L, J. 56*. 

172. RevUlon ander ss 435 and 439 1s conflned to sanction given or refased by CrimlnalCoorts — 
WbereSanction IS granted by a Civil or Revenue Court the High Court has no poxver to interfere in revision 
under ss. 435 and 439 

(1) Madras.— 28 M. 139 , 29 M. 122 , 17 M. L. T. 268 » 16 Cr. L. J. 232. 

(2) Calcntta.— Sa W.N.735 23 C. 532; 14 a W. N. 606 » 11 Cr. L J. 357 ; 40 a 477, 19 C. W. N 447« 

31 C. L J. 198 16 Cr. L. J. 336. 

(3) Allahabad— 28 A. 554 (F.B) overrvltng 26 A. 1 and 1903 A. W.N. 170, 1903 A. W. H.172| 1905 

A. V.N.85t26 A. 249 (F.B.) See also 31 A. S3 and 43. 

(4) Bombay.— 26 B.789; 28 6.833. 

(5) Barma.— 4 L. B. R, 138 » 7 Cr L. J. 416. 

(6) Oadb. — 17 0. C. 25 15 Cr, L. J. 217 where 6 O. C. 816 and 13 0 C. 198 were considered and 
distinguished. 

No petition lies to the High Court under s. 439 to reuse the orders of a Small Cause Court Judge, 
1903 A. V. K. 712 ; 14 C. W. N. 806 11 Cr. L. 3. SS7 or of a Subordinate Court or Distnet Judge, 31 A. 33> 

But in Pnnjab and Central Provlncei ft has been Ar/d alter an investigation of all the authontitf 
that it IS competent for the High Court to interfere In revision under ss. 435 and 439 with orders passed by any 
Civil, Revenue or Cnminal Courts, etc, under this section or s. 476, 5 P. S. 1908 .a 103 P. L. R. 1908 7 P. V. R. 

1908 •==7Cr.L. J.3S1 1 15SP.L. R. 1911»S8P. V.Bl. 1911 12 Cr.L.J. SIS; 4N.L.R. 140 »8Cr.L.J. 35119 ir.L. 

B. 184 a IS Cr. L. J. S3. 
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ITS. Where CItU Coarts pass orders ander this section, Civil Procodare Code applies.— Where sane 
tion IS granted bya Civil Court an application for revision should be made to the High Court under s ns 
of the OvU Procedure Code, Act V of 1908 (s 622 the old Code Act XIV of 1882} 29 H. 122} SI A. 33; 23 6.54, 
16 Cr. L. J. 2S6. 

174. Power of High Coarts under the Charter Act.— Where sanction was granted by a Subordinate- 
Judge and confirmed by the District Judge and there were no grounds for interference under s. 622, Civ P C , 
he/d, that the High Court could In the exerase of its extraordinary power of superintendence conferred on it b> 
s IS of /he Charter Act, set aside the sanction, 27 U. 22S at p. 229. In 40 C. 477, Hbkdsrson, J , m his 
referring judgment states that it is the settled practice m the Calcutta High Court to treat cases under the 
sertionbyway of appeal and no question as to revisional powers of the Court or the powers under the 
Charier Act arises 

179. ReTfilonal powers how to be dxereued.— When the Courts below have refused sanction, the 
High Court in revision will not grant sanction unless there are strong grounds for exerasing its discretion 
in the ends of justice, 22 W. R. 11. Revistoiial powers ought to be exercised only in order to prevent a gross 
and palpable failure of justice, 36 A. 403. When Subordinate Courts grant sanction to prosecute under this 
section, It Is incumbent on them so to frame the proceedings before them as to enable the High Court to 
satisfy itselt from the record whether the application for sanction has been properlygranted or not, 16 C. 6S1 , 
23 U. 210. 

176. High Ceort has do power to revise vtbea District Magistrate acts as head of the Police.— Where 
a Distnct Magistrate as head of the Police S3nctioa> a prosecution under & 182, 1 P C , the High Court has no 
power to interfere in revision, 27 A. 292 where 27 C. 432 \i dissented from See also 30P.R. 1903; 6 p. R.19l0=« 
10 P, W. R. 1910 « 11 Cr. L. J. 2S2. 

For the purposes of s 19S (1) (u}of the Code the Superintendent of Police is subordinate to the Dismct 
Magistrate in accordance with s 4 of the Pobce Act, 1661 (27 A. 292, fot/owed) 

But the Lahore High Court in 4 Lah. ISO has /ol/owed 27 C. 452, and held that the Police is not subor 
dinate to Distnct Magistrate within the meaning of s. 193(1) (ojof the Code. It was funher held that a revision 
to the High Court was competent, 4 Lah 130. 

177, High Court can under cl (6) of this section extend the time of a sanction to prosecute, even after 
the expiry of the period of six months from its date 18 Bom L. R. 636 b 17 Cr. L J. 377. 

XXL— BEM&ND FOR FORTHER IHQDIRY. 

178 Seetion does not contemplate remand for forther ingafry or for fresh evidence or to rectify a 
mistake —The Appellate Court under sub-sec (6) can only revoke sanction given or giv e sanction refused. It 
has no junsdiction to remand the case for further inquiry, 16 M. L. J. (S.H ) 45 ; 33 A, 512 , nor can the AppelUte 
Court setting asidv. the order granting sanction on the ground that no notice had been given to the accused, 
direct the Magistrate to dispose of the matter afresh after giving notice to the accused, 1911 M. W. N. 100 = 9 M 
L. T. 97 = 11 Cr. L. J. 699 As an order of remand is ultra vtres all subsequent proceedings inconsequence 

7P, B = -Nor can rtdifeci the fira Court to take Iresh evidence 

30 M. 311, where it is laid down that the power to direct fresh evidence to be taken is not inherent in Uie 
Appellate Court and is not necessanly inadent to the exerase bj the Appellate Court of the junsdiction con 
ferred on ft by sub^ec (6). The proceedings under this section are of a cntntnal rather than of a avil nature 
and the provisions of ss. 563 and 579, Cu P C, are not made applicable to such proceedings bj s 647, Cu 
P C, 1832, even when sanction is granted by aCivil Court, ,Sr« also 20 C. 633. The power to take or call (or 
further evidence given by s 423 is limited to appeals under Chapter XXXI and a superior Cnminal Court 
acting under s. 193 (6) cannot do so, 33 M 90. In 14 Cr. L. J.653 (C.) it was held that the Court dealing with an 
application under cL (6) IS not competent to direct the Subordinate Court to rectifj a mistake m the form of^a 
•ouaion , speafymg the offences lor which sanrtionis asked for See also 17 Cr, L.J. 4.222 = 34 la. Co. 331 
(Bar ) J ^ 

XXII.— PROCEEDIHflS UNDER THIS SECTION ARE JUDICIAL PROOEEDINOS 

179 Jodlclal Proceedings.— s. 4 (m) and Notes diereunder at pp. 21 22 . 

IM. Proceedings of Courts under this cecUoa are Judicial proceedings - An application under this 
section for grant of sanction is a Judicial proceeding An application for sanction when presented to he 
Court of first instance commences a judicial proceeding and die order made is a judicial act Consequentlj 
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the proceeding before the Appellate Court under subsea (6) inwhich it is inMte<l to revieu the propnety 
the order of the Court of hrst instance is a judicial proceeding, 13 Cr. L. J. i, (C.) 10 M. 233; 20 U. 833; 23H.3lll< 
7C.W.N.<33 must be taken to be overrulediby 37C.8I2. Proceedings of the High Court under subse&(6) 
are judicial proceedings, 3< A. 602 oterrutvig 16 A, SO on this^ point See, howe\er, 18 M. 137 j 1903 A. W. N.^A 

tSl An Inqalry under thls'iictlon need not be a Jodfeial Inqafry.— /Vr Sppscer J, m (19ff) 
2 U W. N 528 /olloj. tng 6 W. R. 41 ; 23 H. L. J. 419 » (1913) 1 M. W. N. 499 « 13 Cr. L. J. 209. See Note 76 

182. Oranting tanetfon under cl. (a], lab-tec. (IjDay not be ajudlcial proceeding —Some case? 3t 
least within cl (a)ol sub-sec (l)ha»e no reference to any legal proceedings and then the provisions ofss 196 
and 197 are not connected with judicial proceedings at all 22 H L. J.419 =8 (1912) 1 H. V.N.499 = 13Cr.L. 

See also 18 M. 437. In most cases the public servant concerned or his superior officer may not be a judu^al 
officer or an officer exercising judicial functions 

XXIII.— STAY OF PROCEEDINGS. 

183. Where stay of proceedings expedient— As a matt^ of discretion and propnety it is right 

a Court before committing a person on a charge of perjury upon his own uncontradicted statement, to aw^it 
the heanng of the appeal where an appeal is pending in the case in which he gave evidence alleged 
to be false, 6 C 308} 13 C. W.N. 398 = llCr. L. J. 4 ^eaIso£C W. V.69, where Jenkins, J, postponed a sa^c 
tion to prosecute for perjury until after the disposal of the appeal m the original case But m 28 B. 783, it 
Ar/i that in a complaint oi perjury, making and using false documents and making of a false complaint, 
High Court will not ordera stay of proceedings m the Criminal Court pending the disposal of a second appeal 
out of which the cnminal proceedings arose 

184. A Sessions Jadge has no Jurisdiction to stay proceedings In a Criminal Court outside his Besti{>°* 
division.— Where a complaint was filed in a Court m the Chtnglepul Dittnet on a sanction granted by a Secoffd 
class Magistrate in the district of South Areot and confirmed on appeal by a Deputy Magistrate in the 
district and an application was made to the Sessions Judge of South Arcot to revise the sanction order and 
»ta> of proceedings meanwhile, in the Chingleput Court, held, that the order of the Sessions Judge staying 
proceeding! m the Court of a Magistrate m the Chingleput Distiici was ultra vtres 26 M. 137, Quart Havin? 
regard to'tlie hull Dench Ruling in 30 U. 383 (FJk) the decision in this case that it was not competent to (Ito 
Sessions Judge under s 433 to revise (he sanction proceedings himself but that he should have reported it ^or 
the orders of the High Court with a recommendation to quash the sanction is probablj not correct 

189 Application for stay of proceeding! mast be made on the crimloal side — Though an application 
to revise sanction given or refused bv a Civil Court should be made on the civil side, yet an application to st^> 
proceedings in the Criniinal Court based on the sanction should be made on the criminal side by a crimiii^l 
miscellaneous petition, 8 C. W N 31 

• 

186. Advltabllltj of postponing crimloal proceedings —It is advisable to postpone criminal procet^ff 

• f 1 • r. . . • ■ ■ ii . . t 


parties to the suit As to those not parties to the suit it is not advisable to prosecute them while the civil 
proceedings arc pending and so the criminal proceedings should be stayed 18 U L J (S.N) 41 , 7 Bar L. 

73 = 15 Cr. L. J. 433. A Court may well hesitate to give sanction under s I93 to a pnv ate indiv idual to prosecute 
ins adversary for an offence alleged to have been committed during the pendency of a civil ticigation, befo*’* 
It has terminated. But it would, however, be a dangerous doctnne to lay down any hard and fast rule to the 
effect tliat a criminal trial or inquiry should, of necessity be stayed simply because a civil suit has been tnsb 
tuted between the parties in which someor all the matters matenally in issue in the criminal case would have 
to be determined, until the avil litigation was finally deaded, ISC. W.N.S9S ss it Cr. L 4. 4. See also 143 C. 

N 131 and Notes to s 476. 

187. Banetion not te be used teetlfle sppeaU.— Great caution ought to be exercised that sancttoiii^ 
not merely sought by .V sv ' 19 B. 383; 1 C.450; 16 C. 

661t 6 A. 144 ; 17 H. B. 46 il !• filed pending the disposal 

o in apjveal to the High n committed , held, that “ 
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was undesirable to grant sauction pending disposal erf appeal and that the proper course would be to await 
the conclusion of the litigation and then to move the highest appellate tnbunal to take action if necessary in 
the ends of public Justice See also 7 A. L. J. 6<7 =3 il Cr. L. J. 41S ; 12 C. L. J 270. 

188. High Coatt’a power to itey proceedings.— n*he High Court might stay criminal proceedings 
pending disposal of a avil suit or appeal, 16 B. 729 ; 28 B. 7BS ) 30 H. 226. But this, however, is not -in 
invanable rule, 18 B. 581 In 23 C. 810, Rampini, J , was of opinion that the High Court had no such power, 
see also 35 C. 909. It makes no difference in pnnaple whether the cnmioal proceedings have been instituted m 
pursuance of sanctiongiven by a Court or in the exercise of the nght given to a party to institute proceedings 
when no sanction is necessarj In either case the test is whether the party is likely to be prejudiced by 
proceedings going on when a civil suit is pending in which the genuineness of the document is in issue, 
16 Cr. L. J. 637 (U ) In 5 C. W. N. 66, the question as to the High Court’s power was not raised and it was held 
that the Magistrate ought to have stayed proceedings pending the decision of a civil suit touching the sane 
matter and the High Court made the necessary order staying proceedings Where proceedings are stayed 
the accused might be put on temis as to his appearance, 23 G. 810. See also 31 C. 858 s 7 Bar. L. T. 73 ss 15 Cr. 
L.J 488;88 L.R. 20 = 15 Cr L J. 651 , 19, C W.N. 125 = 16 Cr. L.J. 309. 

XXIY.— PROPRIETY OF SANCTION NOT TO BE QUESTIONED BY COURT 
ENTERTAINING COMPLAINT. 

189 Trying Court not to question the propriety of tunctlon.— Where sanaion is given by a supenor 
Court a Court subordinate to it cannot question its propnety, but is bound to accept it as valid and lease the 
accused to question it belore a competent Court if so advised. In other words, the propnety or impropnety of 
the sanction is a question for ihe accused which he may raise before a competent Court , 4 C 869 = # C I<. R. 
413 J 28 H. 189 j H&tanlal 473 } 26 M. 592. The most it can do is to stay proceedings m order to allow the 
accused to get the sanction revoked by some Court to which the Court granung the sanction is subordinate, 
IB P. R. 1887 ; 2 P. R. 1688. It cannot refuse to act on the ground of the insufliaency of the sanction. 1893 A> 
V. N. 177. See also RatanUl 718 ; 41 0. 446. 

190. Uaglitrate caonot discharge accused fer iiDpreprlety ct lanctloo.— A Magistrate to whom a 
complaint accompanied by a sanction is presented, cannot discharge the accused because m his opinion the 
sanction ought not to have been granted He can discharge only, if m his opinion the evidence against the 
accused is not suffiaent to frame a charge or to commit to the Court of Session 5 B. H. C. B. Cr. Ca. 41. 

XXY.— EFFECT OP SANCTION ON POWERS OF TRYING COURT— SUB-SEC. (6). 

191 After grant of sanction, trial Conrt may proceed against others and for other offences. — Once a 
Magistrate has taken cognizance, he has power under sub-sec. (5) to frame a charge in respect of any other 
offence referred to m this section and which may be disclosed by the facts and the Magistrate might also 
proceed against persons other than those against whom sanction has been accorded. The Magistrate who 
has taken cognizance of the offence with junsdictioa has junsdiction to deal with the entire case, 4 C. W. N. 167 { 

14 C. WJf. 124; 12 Cr. L. J. 320 (Sind) , 28 U. 692 Rulings to the contrary in 10 W. R. 24-A and 15 W. R. S3 seem 
to be no longer law , subsec (5) was put in specially to meet, 8 B. H. C. B. 28, where it was held that the trying 
Magistrate could not add a new charge for which sanction has not been accorded Under subsec (6), the 
Magistrate may frame a charge for any other offence covered by the same facts and referred to id this section, 

30 C. 60S. 

192. When lanctlon Is accorded for forgery, trying Uaglstrate may try for any cognate offence.— 
Where sancuon IS accorded fora prosecution for forgery, the trying Magistrate might charge the accused m 
addition with fraudulent using (s 471, I P C)or abetment of forgery, 6 W. R.20 Sancuon was given for 
offences under ss 417 and 468 I P C, and the conviction was under ss 468 and 109, 1 P C , Md that the 
conviction was nght, 30 0. 903. 

193. Trying Conrt may convict for offence different from that lanctloned when facte Identical.— 
Where a complaint was made by a Sub-Inspector alter obtaining sanction under s 353 LP C , for proseaition m 
resi>ect of facts which disclosed offences under ss 180 and 225>B, I P C , though, the Police-officer thought 
that s. 353 was the more appropnate section the trying Magistrate altered the charge mto one under ss 186 
and 225-B, 1 P C , and convicted the accused , Md the conviction was good as there was a distinct complaint 
o1 facts consiiluting an offence unders. 186,1 P C, by the publlcservant concerned 1SC.V.N.124. 
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194. A tloDkr tiot entirely different offence eannot be eherged. — A Magistrate inqmnng into a case 
of perjurj in respect of a particular statement specified in the order of sanction cannot pick out a wholly differ 
ent statement in the same deposition and charge the accused on that, 10 Bor. L. R. 77; s 537 will not cure such 
jrregulanlies 

195. Power of Appellate Court nnder e. 473 to alter finding not controlled by thii eectlon.— An 
Appellate Court when it alters the finding under s 423 is not bound by the requirements of a previous sanction, 
^ A. 534. But It tvas heiJ in IS Cr. L. J. G03 (Bar.) that a Revtsional Court cannot convert the conviction for an 
.offence for which no sanction is required to conviction or an offence in respect of which sanction would be 
necessarv 

196. One teDCtlon covers only one complaint.— Where once a sanction to prosecute is availed of and 
.a complaint instituted on its strength proves infructuous, a fresh complaint on the same sanction is incompetent, 
i7 0. C. 18 = 15 Cr. L. J. 230. 

XXVI.— JUDGE GRANTING aANCTION OUGHT MOT TO TRY THE CASE HIMSELF. 

197. Highly desirable lanctlonleg Jodge should set try. — ft is highly undesirable that the same Judge 
who has heard the evidence and expressed an opinion in granting sanction should also be the Judge to try a 
prisoner on a complaint based upon the sanction and supported b) the same evidence, though a conviction is 
not necessarily bad for this reason, 22 V.R. 16 ; 14 A. 354; 1884 A. W. N. 37 ; 16 C. 766 (F.6) . 6 B.479, 18 B. 380 
(F.B) , 36 P.R. 1883. In 16 H S61, where a Head Assistant Magistrate on sanctioning under this section a 
prosecution for an offence under s. 3U, f P C, forwarded the proceedings to the Deputy hfagistrate of 
another division, who ordmanlj had no junsdicuon over the place where ihe alleged offence was committed. 
It was Ae^tJno objection could be taken to the junsdiction of the Deputy Magistrate to try the chaigre. 

198. Whether U ngUtrate giving tnaetfon may hear appeal —A District Magistrate who gave sanction 
to the prosecution on the Police report of an offence under s. 183 f P C, is competent to hear the appeal 
irom the conviction, as s 437 does not apply, 27 C. 462. 

199. Jadge giving taactloB competent to hear appeal from eonvfeUoo.'—^Irr 15 Bom. L. R. 104 « 
II Cr. L. J. 190 /ollounng 6 B 479 and 16 C. 766. See also Notes under ss 487 and 566 

200 Trial for disobedience of an order of Uagbtrate.— A Magistrate is not competent to try and 
■com la a person under s 188, I P C, for disobedience of an order under & >44 issued by himsell Further 
by s. 487, be IS disqualifiedfrom trying such a case himseh, as the offence is one mentioned m this seaion, 
JRatanlal 904 where 18 B. 330 is dishngutshed See however 8 6. L. R 41 = 13 Cr L 3.649. A person was 
•ordered by a Magistrate to appear before liim which that person failed to do. He was thereupon convicted 
by thvt Magistrate under s 174 I P C HeU that liaving regard to s 487, Cr P C , the Magistrate whose order 
had lieen disobejed could not tr> the case it being a case within the purview of s. 195 16 A. L. J. 432. 

XXYll.— MISCELLANEOUS. 

201. This section does not apply to a matter coming before the Collector in his administrative capacity 
and proceedings taken not bad for want of a sanction. 20 Cr. L.d. 798. 

202. Orders BDder thb section and a. 250 might be made at the tame time.— A Court while granting 
sanction for a prosecution under s 211 I P C, might at Ihe same time make an order for compensation under 
s 2S0, 15 W. B.9-=6 B L. R. 296 ; 21 U. 237 ; 26 a 181; 30 C. 123 (F.B ) overru/tig 79 C.iiiiMC.Si6eonjerued 
and see also 29 C. 479 ; IS P. R. 1901 ; 8 P. R. 1904 and Notes under s. 250 

203. Damages for nnsnccetsfal application for eancUon.— 9 A. 59. 

204. Sections of the Code and ether Acts where prcvlons lanetlon b reqaired. 

•\ct XI of 1878 (Wrwu), s. 29, previous sanction of the Magistrate of ihedistna or In Presidency-towns 
of the Commissioner of Police. See 27 C. 692, 

Act I of lfcS9{A/r/4/ ToteHs\ s 5, previous sanction of the District Magistrate or of Subdtvisiotial 
Magistntes. 

Aa XVII of 18<K) (CVwKiX s. II, previous sanction of the Local Government or of some officer 
authorued in this behalf b) name or office. 
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THE CODE OF CRUIIKVL PROCEDURE 


[Chap XV, 


Act V of 1898 [Cr Pro Code), see ss 108, 13i ] 
238 and 537 Which deal with previous sanctions. 


I 195. 196. 196-A, 197, 198, 199 339 and see also ss. 230 


Act Ilof 1899 (5/awp),s 70, sanctioooftheCollectororsudi other officer as the Local Government 
generally of the Collector speciallj authonzes in that behaU. See 1883 A. W.N. 98. 


Act ni of 1877, s 83 , Act xvr 1908 [Regtstfahon), s 82 , see 11 C. I 


Act XXII of 1881, s 47 and XII ot 18%, s 57 (Exercise Act), see 9 P. R. 1903 ; 8 P. R. 1901- 
22 F. R. 1900 1 9 P. R. 1897. 


Act VI of 1898 (Post OQice) s 7i , see 10 C. W. H. 1029. 
Act XII of 1882 (.^<7// ) s 1 1 see 20 B. 343. 


205. Power of Appellate Conrt to grant tanclioa snder >. 197.— This »ecuon does not confer on aa 
Appellate Court any authority having regard to the provisions of s 439, in respect of an order made by a Subor 
dinate Court under s 197, 26 C. 852. But Ratanlal 883, where it was Ae/d that a District Magistrate is 
not precluded from taking cognizance of offences under s 19J 1 P C,merel> because a Subordinate Magistrate 
in whose Court the evidence had been given had retused to give sanction to prosecute. 


196 . No Court shall take cognizance of anj offence punishable under Chapter VI or 
IXA* of the Indian Penal Code (except section 1 27), or punishable under 
Qff^«t'^^against lOS-A or section 153-A, or section 294 A, or section 505 of the same 

State Code, unless upon complaint made by order of, or under authority from, 

the Governor General m Council, the Local Government or some officer 
empowered by the Governor General m Council m this behalf 

Notes.— 1. Chap Yl— Of .oSeaces agalast the State B 127.— Receiving pro}>ert> knowing the ume 
to have been taken by waging war against any Asiauc power in alliance or at peace witli the Queen, or 
committing depredauon on the territories ot such power S 294 A— Keeping loiter} office or publishing 
proposals regarding lottenes S 108— Abetment m Bnush India ot ofiences outside Bnl»>h India S laS-A — 
Promoting enmity between classes S SOS —Statements conduang to public mischief 

' We ba\ e added to the list oi offences which can oiil) be proceeded against under the order ot the 
Government, offences under S3 lOS-A, 1S3-A and SoS The two latter offences resemble in substance offences 
against tlie State, and offences under s. 108 A involve questions affecting Poreign States Set Com Pep. 
Offences under ch IX A relating to election from s |71 E to I 7 i I were added to tins list by ActX\l\of 1920 
2 Difference between saoetlon under the old s 185 and that under this and the following sections — 
There is a marked distinction between the classes of offences dealt wiUi in old s I9o and those dealt with mdiis 
section ands 197 A Court granting sanction under clausesfi) and (tf)ol sub^ec (1) oi s 195 does so in connec 
tion with offences committed in or in relation to aii> proceeding in such Court and the Court therefore acts iii 
its judicial capacity in granting the sanction upon legal evidence But the Government in according or with 
holding sanction under this and the following secuoiis acts purely m Us executive capaaty and the sanction 
need not be based on legal evidence. 1 he Government certainly does not act in a judicial cajiaat} nor exercise 
a judicial function in sanctioning a prosecution under this or the next section 27 M. 54. 

3. Persons antherhed to complain In Barnia— (I) Deput) Commissioners and Assistant Conimis- 
siouers have been empowered to make compbints or to authonze tlie making of complaints ot offences under 
s. 294-A, 1 P C (Burma Gazette, 1897, Ptil, p 144), (2) Deputy Commissioners of Hunthawaddy, Amherst 
and Pegu have been empowered to order or to authorize the institution of prosecutions lor such onwccs 
(Burma Gazette, 1880, PL I, p. 411 , 1883, Ft II, p 55) and (3) the Commissiouers ol Arakan Teiiasserim Pegu 
and the Deputy Commissioners of Shwegyin, Toungoo, Tavoj, Mcrgui, Prome Basseln, ThJyetmyo Henzada 
and Thongvva (Burtna Gazette, 133 Pt 11, p I03k 

4. Absence of complaint vitiates the trial and conviction — A Magistnte or a •sessions Court proceed 
ing to try a person accused of an offence under Chap VI, I P C exceeds his jurisdiction If he takes cognu^ice 
of such offence without a complaint and this defect Is not cured b> the provisions of s 537, 16 P« R* 1890. The 
alisence ot sudi authority is a defe ct which vitiates the proceedings ab tmlto a ud is not a mere irregulantj 

•Th»w rd> cr IX A were mdied Sr Ad XWI^C oflszs (n*c( on OfTcncM Slid InauinM Art) 
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curable under s 537, 12 P. R. 1891. Absence o! complaint makes the whole proceeding \o\ii ab tmito The 
defect goes to the root of the matter and makes it mipossible for the Court to hold a valid trial for the offence, 
the offence not being speafied and the accused person not being mentioned, 15 C. L. J. 817 n 13 Cr. L. J. 609. 
When the accused were committed for trial under s 121. I P C, without the complaint or sanction of the 
Gotemment and convicted , held dtiUngutsktng 9 B. 288 and dtssenhng from 22 B. 112, that s. 632 did not cure 
the defect There was a want of jurisdiction not only m the Magistrate, but also in the Court of Sessions for 
at no stage were the conditions of s 196 satisfied, 16 P.R. 1890 approved 87 0 467—492. When the complainant 
omitted to name an accused person in his petition of complaint the defect goes to the root of the matter and 
the accused not so named stands discharged from the trial initiated on such a complaint even though his name 
appears in the sanction authorizing the complaint, 38 C. 899. Sanction is different from a complaint But 
uhere the accused was prosecuted under s SOS, 1 P C, upon a letter of the Commissioner conveying the 
sanction of the Government without a formal complaint and no objection was taken at the trial Held, that as 
the absence of the complaint had not prejudiced the accused the defect was cured by s 537 (a), 6 P. R. 1908 ss 
IS P. V. R 1908 ss 7 O. L. J. 353, where 16 P. R. 1690 was distinguished on the ground that in that case the 
necessary sanction was not given until long after the institution of proceedings , see also 1, 2 and 3 P. R. 1892. 

5 Effect of Irregularity or laiafQclency of coiaplalnt — Where after a tnal and conviction it uas 
contended on appeal that the complaint uas defective inasmuch as it did not set forth the facts 
relied on as constituting the offences and the word^ of the sections of the Penal Code were literally copied 
out A.r/ithat alteran elaborate inquiry and tnal it was plainly no longer competent to the accused to invite 
the Appellate Court to set aside the conviction on the ground that the inquiry was materially defective Such 
a case IS completely co\ered by& 537, 19 C.L.J 817^18Cr. L. J. 609 The proper courseis tobnng up the 
question of the sufficiencyor legality of the complaint to the proper tnbunal before the completion of the case 
m the Subordinate Court and gel the proceedings quashed, 11 C. W. H, 178 s 5 Cr.L. J.13 referred to Per 
Mukerjee, j , inlS C.L J.917 sa IS Cr.L J. 609 fn$uchacasc, to make the whole proceeding \o\^ab%mtiO, it 
19 necessary for the accused to shou that there was no complaint before the Magistrate and Magistrate bad no 
other course but to refuse issue of process on the ground that he had no jurisdiction. It is not enough to say 
that the matenals which the Magistrate had before bim were meagre or even insuffioenl, for if the Magisuate 
had jurisdiction to issue process, the trial would bep«rf«ctly regular even if the Magistrate bad exerased that 
jurisdiction on insufficient matenal Per Harivoton, J , ^td 

6 Complaint must set eat facta and not merely copy the sections of the Penal Cede.— M ukerjee ] , 
held that the following complaint was defective as tt did not state the concrete facts constituting the offences* 
but merely copied the words of the sections.— Your petitioner has reasons to believe that the persons named 
in the Government Order, dated thelSlh July 1910 which is hereunto annexed have amongst themselves and 
together with other persons known or unknown conspired to wage war against His Majesty the King and to 
depnve His Majesty of the Sovereignty of Bntish India and they have collected arms and have otherwise 
prepared to wage war with the intention of either waging war or being prepared to wage war against the 
King and have further concealed with intent to faahute a design to wage war against the King, and have 
thereby commuted offences punishable under ss I2l A. 122 and 123 I P C' 19 C. W. H. 1105 a IS C. L. J. 
.517 = 13 Cr. L. J. 609, 

7. Letter of Oof erament it not the ccmplalat nor the person who signs It the compIalnanL— A letter 
bv Government sanctioning the prosecution of 5 iY under s 121 1 PC may be an authonty to insututea 
complaint but the letter itself is not a couplami IS P R 1990 Nor is the person who signs the letter of 
authonty thecomplamant and it IS not therefore nece»>3ry to takehis eTtminalion under the law The person 
who armed with authonty mikes th- applicition to th* Court fo the apprehension ofthe accused ps ibecom- 
plainant and his examination is to be uken, 39 C. Ill 

8. Want of sanction cannethe cared CTca by sabseiieat o-j*r otOaserameot— Tne accused were 
commuted for tnal under s, 121, 1 P C At the tnal objection was taken to the charge for want of sanction 
of Govenimcni. An order authoniing the institution of a complaint was obtained from the Government while 
the case was before the Court ol Sessions and the accused were convicted. Held that the subsequent order 
wis of no value. Under s 19S the only order or lothontj within the corapvetcnce of the Government is one that 
permits a compbini, but no complami was made 37 C. W at p 492. Where the sanctions, as they onginally 
stood conuined a mis^escnpiion of the aiiclesonwhich the prosecutionwas liased and this was rectified by a 
subsequent sanction filed in course ot the tnal, held the petitioner was not prejudiced and the defect was cqred 
b) s 5J7 85 C. tit S 5j; di*, nj cu e anv ifreguHntv in O'de'e'-t of a sanaion under s. 194, 31 H. 80 
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THE CODE OF CRJMIJ?AI. PROCEDURE 


[Chap XV, 

9. Section does pot prescribe wj p&rtieolar form of order and dees not even reqnlra the 
to be In writing.— At the trial o5 Mr Tllak for an offence nnder s 124 A, 1 P C , an order for hiS prosec^^ti®" 
g,j\en by GotemmeiU under this section in the foUottiogform was tendered in evidence — " Under the provisions 
of s 196. Cr Pro Code M A Baig, Oriental Translator to Government, is hereby ordered by H E the 
in Council to make a complaint against Mr Bal Bangadhur Tilak, Publisher, Propnetor and Editor df t*’® 


the order was sufficient and was admissible, 22 B. 212 at p. 150 ; 19 C. 35 ; but see 37 C. 467. What the sedi®*' 
requires IS that the complaint should be made upon authority from the Local Government There is nothms 
in the section to warrant ^e construction that the actual complaint must be expressly authorized by the 1-ocal 
Go\crvnne»t The only question which the Court has to consider is ‘is the complaint which 
entertain, a complaint made by order or under authority of Government,’ 32 M. 3. When the persons ^ 
prosecuted are named and the sections under ivhich tliey are alleged have committed the offences as *1^ 
the period of their activity are specified the mere circumstance that these persons are not descnb^da* 
members of the Revolutionary Society, the existence whereof was sought to be established at the trial does 
not affect the validity of the sanction, 15 C. L. J. 517^13 Cr.l..J. 609. Sanction by telegram from Governi"®”^ 
IS sufficient under this section (1918) M. W. K. 926 , 42M. L.J. 108. 

A letter purporting to be issued from tlie Chief Secretary to the Goiernment of Bengal was signed by 
the Deputy Seaetaty, not in his official capacity, but for the Chief Secretary, and it was Md that there wa? ^ 
legal proof that the Local Government had sanctioned the prosecution under s 196 of the Code, 60 C. 

(33 C. m duttitguxsAed]. 

10. Aotborlty oeednetbe signed bythe Ceveroor.— The authority under this section need not ti^ ibe 

caseof Local Government be signed personally by the Lieutenant Governor, u is enough if itis sigiiedW 
one of his accredited and Gazetted Officers It must be presumed that all official acts ha\e oeen fluh 
perfonned ands. Hi Indian Evidence Act, amply supplies all omissions m the method of communication o 
the sanction to the prosecuting officer and the Magistrate 33 C.14L The order granting the sanction iteea 
not be signed personally by the Governor, 87 C. 467 alp 493, 42 H. Ii.J>557s 44 tf. L.J. 168. 

11. SanctloQ most he strictly proTed and accsseds Identity establuheiL— In a trial under s 121> 
f P C the sanction of the Local Government, required by this section, must be stnctly proved in the maiiw'' 
laid down m s. 78 of the Evidence Act and the identity of the prisoner named in the sanction must 1^ 
esUblished, 1 Bar. 8. R. 389. But where the letter of aulbonty for a prosecution under s 124 A did not sp^V 
the name of the accused, but he was sufficiently indicated from the first and bis name was supplied at the cO««' 
tnencement o! the Police Court proceeding, htid it was a sufficient compliance with the section, 35 C. 141. 

12. Absence of Governneot sanction, does set affect accnssd’s liability for other offence reqalrin^ 
sanction — \\ here a tjersan is accused of ajm«xxvt.tj.n)& «.<?& Mihich. caUstituXe a ^ave offence requiring 
Under this section, but the Government refuses to accord sancUon it does not affect the accused s habilit) 
punishment on the same facts for a minor offence under some other section which requires no sanction. 
Thus the accused was tned and coniicted by an AssistaittSessions Judge of abetting or attempting dac^'O 
The Sessions Judge on appeal held that the evidence disclosed the offence of attempting to wage war aga<ns 
the Queen under s 122,1 P C, but as no di'irge could be framed under that section for want of sanction ^ 
Go\ emment, the accused could not be brought to trial at all and he set aside the conviction On ippeal 
Government the High Court reversed the acquittal holding refusal of the Government to prosecute u 

s 122,1 P C, did not effect the liability of the accused under other sections, 23 B 90 5'«alsoj3B 802 vv i 
proceeds on the same principle, and also 42 C. 957 , 7 Lab. 218. 

13. Commitment fop offences not In complaint avtborized by Government bad — W here an order 
s authorized a particular policeofficer to prefer a romplamtof offences under ss 121 A, 122 123 imd *2 
the Penal Code, "or under any other section of the said Code which may be found applicable lo the case, an 
esammaUQn of the complainant also refetied to the same sections, //r/d that no complaint under s . 

Penal Code was thereby authorized by the Local Gcnernment or in fact preferred and that the 6fagistr3te ha 
l>ower to commit thereunder 37 C 467 at p 491. But in 32 M. 3 it was held that a smction for an offence un 
8 12LA, I P L. will authorize a complaint under ss 124 A and IH, I P C Quetre whether this section d<J^ 
V»ith offences of abetment texcept that under s lOS-A.I P C)andan> sanction is necessary, 20 M.8 referred 
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14. L«eal Oovernment CAUBOt delegate its powers —The Local Government cannot delegate to any 
other body or person the controlling potver and discretion of determining whether cognizance shall be taken by 
tile Court of an offence mentioned in this section and its judgm-nt must be specifically directed to the 
particular section and no other, under which the prosecution is to be carried on and the order or authority 
should be proceeded by a deliberate determination in this respect An order authorizing a complaint under 
certain speafied sections or under any other sections found applicable If it means found by anyone other 
than the Government involves a delegation nhidi cannot be sustained S7 C 467 at pp 489 and 490 

15 Definition of Lottery — Lottery is a scheme for the distribution of property by lot or chance among 
persons who had paid or agree to pa^ a valuable consideration for the privilege of partiapaling in such 
scheme.— Crtmtnal Law of the United Stales 

16 PabUcation of adTertlaemeut of lotteries —The publication of advertisement in newspapers of 
any proposals relating to lotteries which have not been authonzed by the Government is an offence punishable 
under s 294 A I P C Magistrate should therefore take steps to make the Government acs^uainted with any 
such cases occumng in their distnct in order that sanction to Uie prosecution of offenders may be obtained 
under the provisions of this section. J?e£ and Ord N W P p 376 Before deciding not to proceed against 
the parties concerned in a lottery he should investigate the matter and take the orders of Government 
Madras Nohfieaiion Kthfune 1874 

Prosecution for cer 196aA. No Court shall take coijnizance of the offence of criminal 

narco'nspTOcy^ cnmi conspirar> punishable under section 1 .JO-B of the Indian Penal Code 

(1) in a case where the object of the conspirac) is to commit an illegal act other than 
an offence or a legal act by illegal means or an offence to which the proMsions of section 196 apply, 
unless upon complaint made by order or under authority from the Gos ernor General m Council the 
Local Government or some officer empowered by the Governor General m Council m this behalf or 

(2) in a rase where the object of the conspiracj is to commit anj non cognizable 
offence or a cognizable offence, not punishable with death transportation or rigorous imprison 
ment for a term of nvo jears or upwards unless the Local Government or a Chief Presidency 
Magistrate or a District Magistrate empowered m this behalf by the Local Government has by 
order m wnting consented to the iniuation of the proceedmg» 

Provided that where the criminal conspirac) is one to which the provisions of * sub-section 
(4) of section 195 apply no such consent shall be necessarj 

Notes.— ! Section new —This section was inserted by s 5 of the Indixt Cnvnnat Law Amendment 
Act\\\\o\.\9\Z 

3 Definition and panlshment of criminal conspiracy Chapter \ A newly inserted by s 3 of 
Act \ III of 1913 in the Indian Penal Code 

120- A. When two or more persons agree to do or c3u>e to be done— 

(ij An illegal act or 

(2) An act which is not illegal by illegal means such an agreement is designated a criminal 

conspiracy 

Provided that no agreement except an agreement to commit an offence shall amount to a aiminal 
conspiracy unless some act besides the agreement is done to effect the object thereof by one or more parties to 
such agreement 

Explanation.— \\ is immatenal whether ihe illegal act is the ultimate object of sudi agreement or 
IS merely inadental to that object 

120-B (1) \Vhoever is a party to a criminal conspiracy to commit an offence punishable with death 
tra isportation or ngorous imprisonment for a term of two years or upwards shall where no express provision 
IS made in this Code for the punishment of sodi a conspiracv be punished In the same manner as if he 
hid abetted such offence. 

(2) Whoever is a party to a cnmtnal conspiracy other than a criminal conspiracy to commit an 
offence punishable as aforesaid sliall be punished with Imprisonment of either description for a term not 
exceeding six months or with fine or with both. 

•Tbeword* •nb.aectfoa («l wiisis««rtedror nb-wettea (j) by Act XTUI et 
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I 3. Object tnd scope of the uction — Excepts 121 A, I P C., the offence of jCriminal conspiracy 
was unknown to the Indian Criminal Law By Act VIII of I9J3, criminal conspiracy was for the first time 
made a substantive offence in British India. The word ‘illegal’ used in the definition of the offence (s. 120A, 
I P. C ) IS as defined by s 43, 1 P. C, applicable to everything which is an offence, or which is prohibited 
by law or which furnishes ground for a Civil action. The very wide scope of the definition would make even a 
civil trespass indictable as a oiminal conspiracy. Under English Law to which the Indian Law has been 
assimilated, indictments for conspiracy extend to almost every possible sort of case (see RusuUon Crimes). In 
order to avoid any possible danger of the provisions ol the new Act being misused two safeguards,— w, 
(1) amendment of s 195 by the addition o! the words ‘criminal conspiracies to comimt such offences and 
to’ after the words ‘ the abetment ' m sub-secs (3) and (2) the insertion of this section, were introduced m the 
Select Committee. * We think that these safeguards will satisfactonly ensure that the provisions of the Bill 
will only be used when prosecutions are necessary in the public mtetest.’ See the Report of the Select 
Committee, loth March, 1913 

Thus to take cognizance ol the offence of cnminal conspiracy, it is requisite that if the object of the 
conspiracy is (1) to commit an offence specified In subsec (1) of s J95, there must either be the complaint or 
sanction of tlie public servant or Court as the case may be, or is (2) to commit an offence specified in s. 196, 
there must be a complaint made by order or under authority of the Governor General m Council, etc., or is 
(3) to commit a non cognizable offence or a cognizable offence not punishable with death transportation or ngor 
ous imprisonment for a term of two years or upwards and not specified in s. 195, there must be to the Initiation 
of the proceedings a consent m wnting of the Local Government or a Chief PresidenQfpr District Magistrate 
empowered m this behalf by the Local Government, or (4) to commit either an illegal act other than an 
offence, or a legal ict by illegal means, there must be a complaint as specified in subsec. (I) above 

So there is no condition precedent to a Court taking cognizance of a oiminal conspiracy the object oi 
which IS to commit an offence punishable with death, transportation or rigorous imprisonment for two years 
or upwards and not specified mss i9Sand]96, 2S C. W.N.SaO. 

3-A,— The proviso '< not punishable wnth death, etc’ in s 196-A does not apply to the commission 
of a noiKognuable offence but Is confined to a cognizable offence only, 15 A. L. J. 811. 

4. Iffhat a coniplaiiit for conspiracy mast set oat.-'GeneraUy a tolerably full statement of the 
concrete facts must be incorporated in the complaint so as to enable the Magistrate to discharge his judici^ 
functions under ss 203 and 204 and m the event of the issue of process under the latter section to furnish 
indication to the accused of the outlines of the case for the prosecutioa A complaint vvhich merely copies 
out literally the words of the Sections in the Penal Code i« a colourable compliance with the requirements of 
the statute and not a complaint as required by s 190 ‘It is well settled that m accordance with the genera 
rule in criminal prosecutions, an indictment or Information for conspiracy must contain a statement of ® 
facts relied upon as constituting the offence in ordmuy and concise language, with as much certainty as the 
nature of the case will admit J?fxv /oww (1833J 4 B. and Aid. 3*5 } v A'i»^(184*) T Q.B.782— 79S. lam 
not unmindful of the view sometimes taken that where conspiracy is made a statutory offence, if the ^tawte 
sets out fully and without uncertainty or ambigut^, the elements necessary to constitute the offence inten e 
to be punished, a charge m the language of the statute is suffiaent, v Rowlands (1851) 17 0. B.671. Bu* • 

IS indisputable that if the statute employs broad and comprehensive language descriptive oi the general nature 
of the offence denounced, the complaint should embody a particular statement of facts and arcumstances , 
Rex V Peek (1839) 9 A. and E. 682 j PelMone v Untied States (1892) 118 W. S. 197.” Per Mukerjee, J , 
^5 0. L. J. S17 » 13 Cf li. J. 609. See also 42 C. 987. 

6 Absence of compl*Int under uuthoPlty op consent in writing.— In the absence of a complaint or 
consent m writing as required by the section the proceedings would^ void ab inttxo S 537 does not reme y 
the absence of a complaint or of a consent as required by this section. 5ecrfote4tos 196 

Consent In writing of the authorities speafied in s 196-A of the Criminal Procedure ® YsMs 
necessary to a prosecution for criminal conspiracy to commit a non-cognizable offence w-hen s of)* 
upphcable, 60 a 461 (49 C. 831 followed). 

Where the criminal conspiracy falls within subsec. (l)oi s, 196 A absence of complaint by the Govcnio^ 
General would altogether vitiate proceedings in a Magisterial Court. Further held, that s. 196-A of the C ^ 
applies only to a prosecution for conspiracy punishable under s I20-B, I P C, and not for abetment o 
conspiracy punishable under s. J09 1 F C, 3B.95. 

6. Charge for contplracy —See Now 8 under s 223 
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In the CISC of an\ offence in rispect of which the provisions of jjection 196 or 
section 196-A apply a Distnct Magistrate or Chief Presidency Magistrate 
in may, notwithstanding anything contained in those sections or in any other 

^part of this Code, order a preliminary investigation by a Police-officer nor 
being below the rank of Inspector in which case such Police^ifficer shall have the powers referred 
to in section 155, sub-section (3) 

Note.— This new section is designed to meet the difficult) which anses from the fact that cases under 
SS. 196 and 196-A cannot be properly investigated by the Police before complaints are made Doubts have arisen 
as to whether investigation can be ordered under s 155 cL (2) by a Magistrate without his taking cognizance of 
the case. The new section will provide for a preliminaiy investigation. We recognize that it does not altogether 
meet the case where the desirability of adding a new charge anses in the Sessions Court It has been suggested 
that this difficulty might be met to some extent by substituting the words proceed to the trial ’ for the words 
“ take cognizance in ss. 196 196-A But on the whole we prefer not to make this change and to leave the 
seaions unaltered {Repor of the Joint Cotnimttee ld22V 


t 197 . (1) When anj person who u, a Judge within the meaning of s 19 of the 
Prosecution of Indian Penal Code or when any Magistrate or when any public servant who 
Judges and public is not removable from his office save by or with the sanction of a Local 
servnnts Government or some higher authority is accused of any offence alleged to 

have been committed b) him while acting or purporting to act m the discharge of his official duty, 
310 Court shall take cognizance of such offence except with the previous sanction of the Local 
Government 


(2) Such Government may determine the person by whom the manner in which the 
Power of Govern offence or offences lor whidi the prosecution of such Judge, Magistrate t or 

ment as to prosecu- public servant is to be conducted and may specify the Court before which 
the trial is to be held 

Note — Refemng to amendment of this section the Select Committee say It has been pointed out to us 
that difficulties with regard to s. 197 have recently come to light There are certain public servants who are only 
removable from office by the Seaetaiy oi State and it is unreasonable that they should obtain no protection 
Tinder the section Further m view of s 4 cl (2) of the Code the word Judge ’ has to be interpreted according 
to the definition given ins 29 of the Indian Penal Code with the result that Magistrates acting in certain 
capacities under the Code eg when holding tmiuines obtain no proiection. We have therefore proposed a 
re-drait of subsec (I) of s. 197 to meet these difficulties We have confined the operation oi the section to 
public servants removable by a Local Ooverment or some higher authonty and have provided that the 
sanction required for a prosecution will be the sanction of the authonty which has power to remove. 
Mr Chandhan would prefer to leave s 197 unaltered save in so far as the Bill proposed to amend it , he con 
siders that the amendment proposed by us would enhance the difficulty of obtaining sanctioa , 

Hotel.— 1 Scope of tldi leetioa —The section does not apply unless the person accused is(l)a Judge 
or public servant 3C.7S8|and (2) not removable from office without the sancuon of Government 4B SSTand 
•l79,andl2U L.T 331 = 13 Cr KmJ 770, and (3) the act constituting the oQence was done by the accused vthile 
•acting as Judge or public servant The section appbes to those cases onl> in w hich the offence diarged is an 
offence which can be committed by a public servant only u in whidi his being a public servant is a neces- 
saiyelementintheofience 26C.833,2Boni L.R 1079, S3H 853,300.927 , 23 M 340 , 3 B 481 For the 
distinction between ss. 197 and 195 see2tjk6 303,whereitis Adtf that a Distnct Judge ordenng sanction against 
a Siibjiidgc under s. I**? act-, in his executive capaat> and such order cannot be revised by the High Court 

I -JUDGE AND PUBLIC SERVANTS 

2 Who are pahlie tervaatsT— ss 19 and 21 I P C. and s. 4 ( 2 ) which make these def muons 
applicalle— (I) Co^mntlhng 3/j.frr/ra// —Thoughal? Judges arc public servants all public sen ants are olniously 
not Judges eg a committing Magistrate mqunng intoncase inabte exclusive!) .by a Court of Session though 
not a Judge wouH be protected by this section as a public senant * H H. C. Appi. XXI (2) yolunteer 

• on n h»i bw. Vy th» < r"i nal Ao ?»jv 
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rn8A.201, Mr Justice Straight that any person, whether receiving pay or not, who chooses to take 
upon himself duties and responsibilities belonging to the position of a public servant, and performs those 
duties and accept those responsibilities and is recognized as filling the position of a public servant, must be 
recorded as such, z. volunteer in a Tahsildar*s office (3) Evexy Manager under iht Stndk Encumbered 
Eslatei Act s 35 of Act XX of 1896, is a public servant widiin the meaning of the I P C As to Chairman of 
a Union Panchayat, see (1916) £f. W. N. 333 17 Cr. J. 188. 

3 Uanlclpal Commissioner is & pnbUe servant— A Municipal Cornmissioner appointed under Act 
XIII of 1884 (now Act XX of 1891), is a public servant, he not being removable from his office except by 
Government, therefore he cannot be prosecuted lor any act done by him m his capacity as a Commissioner 
except with the sanction of Government, 13 P. R. 1830 17 P, R. 1902. Similarly as regards a Mu^r 
etpat Chaxrman Weir 1, 233. But a Chainnan delegate is not so protected for acts done by him as such, even 
though he be also a Municipal Councillor, Weir 11,226. 

3. Unnlcipal Corporation not a pnblie teryaat— A Muntapal Corporation is not a public servant 
within the meaning of this section, and may, therefore, be prosecuted under the Penal Code without the 
prev iQus sawcuoiv of Government 3 C. 753 = 2 C. L. R, 520. A Corporation is liable to prosecution for nuisance 
under the Penal Code in the same way as any ordinary individual — The Bxrptingkam and Gtoucesler Ry Co, 
3Q B. Rep. 223 , 6CO// 8 Q B.Rep 847 , The Great North of England Ry Ctf.BQ. B.Rep 313 j Weir 1,133. 

5. Sanction not necessary where pabUe servant removable from office withont sanction of 
Government. 

(i) Police patet xn Bombay —The prosecution ol a Police patel for an offence committed by him m his 
official capacity as such needs no previous sanction. The provisions of the Bombay Act VIII of 1867 ( Village 
Police Act), s 9, as amended by Act I of 1876, render a Police patet remo\ able from his office without the 
presious sanction of Government, and, therefore, this section does not apply, * B. 357 and 379{ Ratanlal 137. 

(«) Sub-Overseer ill Madras sanction is necessary to prosecute a Sub-Overseer in the JIadras 
Presidency, for a charge of bribery against him inasmuch asunder the rules of the Public Works Department 
he can be appointed or removed by the Supenntending Engineer without reference to the Local Government 
19 H. L T. 351 s 13 Cr. t J. 770. 

(ill) Member of Vmon Cowwi/fre— The sanction ol the Local Government tinders 
not necessary for the prosecution of the Chairman of a Union Committee who is not remov able from his office 
only by the Local Government, 99 c. W. N. 650. 

Effect of delegation by Oovernment of the powee-of removal. — Where .i public servant is one not 
removable from his office without the sanction of the Government the fact that the power of removal has been 
delegated to other authonues does not remove the public servant from the category of persons who are no 
removable from office without the sanction of GovemmenL The delegation by the Local Government o ns 
power to a specal officer only means that the Local Government performs that act itself through the medium o 
a particular officer as the channel through which it is done and it is an ordinary case of quifaai per altuni 
fat per se 1916 M W N. S83 == 17 Cr. L J. 168. 

7. YlUage Headman !n Madras —A Village Magistrate whose authoritj and position as Village Magis 
trate were made use of in order to constrain a person to give a bnbe was held not liable to be prosecuted or 
extortion without sanction under this section Weir II, 221. But it was held thatno feuch sanction was necessary 
when the Village ^IaglStrate was alleged to have caused hurt m trying to prevent an altercation becauM n^^ 
doing he v\as preventing an offence and not trying an offender Illustration (d) tos 19 I P C. makes 
tint m such capacity he was not a Judge and since he is not a public servant within the meaning of sec ion 
no sanction is necessary A Village Magistrate exerasing Jurisdiction and trying an offeuder under egu 
I\ of 1816 would be a Judge, 23 H. SIO So also when a Village Magistrate is charged for extortion no sane lO 
IS necessary 6 H. L. T. 126, and when s Village Magistrate fabricates a record, of a Criminal Case, Mnction i 
not required for his prosecution, for a Magistrate viho ^bneates a record in which he figures as a ju ge cann 
properly be said to be acting as a Judge w hen he does so, 39 U. 255 

7.A.— A msmber of a Village panchayat in Kadraa— A member of a \ illage Panchayat establish-^ 
under Act II of J020 is a Judge and complaint of an offence alleged to have been coniniitted by him either un 
» 171 E or s. 161, 1 1’ C , requires sanction Jn the fonner case under s 196, Cr P C, as amended b> s 3 0 
Aa \XIXol 1920in the knur with reference tos 199 Cr P Code. iZ9. 
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II.-^FFEHCES FOR WBICB BAHCTION IS REQUIRED. 

B. fiftnetlen to prosecute e Jadge for words nttcrei or acts done on the Bench.— Where a Judge was 
diarged with using deEaraator^ language to a witness during the tnal of a suit it was held that under s 197 
the complaint could not be entertained a hlagistrate without sanction, 9 H. 439, followed m 9 P. L. B. 190S, 
where it was held that sanction was required where a Munsiff was charged under ss 342, 500 and 506, 1 P C 
See also 29 P. R. 1904 ; 17 P. R. 1902. Rut the Madras case was dissented from m 26 C. B52 and 23 V. 10. In the 
Calcutta case it was held that sanction under this section is necessary in those cases only in which the offence 
charged is an offence which can be committed by a public servant only, » r, in which his being a public servant 
is a necessary element m the offence The language of die section ‘is accused as such Judge,’ etc seems 
sufficient to indicate that the offence charged must insohe, as one of its elements, that it was committed by a 
person filling that character, and It is not apparent why, in cases outside that category, the sanction provided 
by tile section should be required This case was followed in 2 Bon L. R. 1079, where it was held that no saiio 
lion was required to prosecute a Magistrate for having used abusive language to another Magistrate when both 
were sitting together as a Bench. See^ B.4S1. A Magistrate who fabncatesa record in which he figures as Judge 
cannot be said to be acting as a Judge w hen he fabricates the record and no sanaion is necessary , 32 M. 253. 

9 Section eitenda only to offences which conld bo committed by public servants alone.— This section 

extends to all acts ostensibly done by a ptiblicsefxani, t^.to acts which would have no special signification 
except as acts done by a public servant, 2 B. 481 ; 7 B. H. C. R. Cr C. 61 ; 26 C. 832 , 9 U. 439 and 8 P. R. 1879. 
Thus, sanction under this section is not necessary to prosecute a public servant, when the offence charged 
does not involve as one of its necessary elements that it can be committed only by a person filling that 
character, 23 H. 18 ; 26 C. 632, w here a \ lUage Magistrate is charged with extortion 6 H. L. T. 17 and 33 U. 253. 
Agaia where the Administrator General of Bengal was appointed liy the High Court administrator to a 
particular estate and in hts capacity as such administrator was charged with an offence under the Calcutta 
Nunitipil Act, held that the fact tliat he was administrator to that pvticular estate was a mere acadent and 
that no sanction under this section was necessary as he was not charged as a public senant with any offence 
committed in his public capacuy, 30 C. 927 whtrei6C.ti2i% followed wlietlier this section is limited 

in Its application to Chap IX of the ( P C alone ? In all cases where a public servant puiyiorts to exercise 
hts function as such he must be deemed to be acting * as such public servant Thetest is not whether the 
particular act is within Ills power but whether he acted in the capaaty with winch he is clothed Of course 
if he simply uses his position as a public, servant to commit an illegal act he will not be acting as such public 
servant, 17 Cr. L.J, 894(81.). Where a Magistrate abuses or defames a witness or a legal praaioner appearing 
before him it cannot be said that he is aatng m a judiaal capacity But if in order to examine a witness he 
detains him until tlie time of his reexamination comes or until he makes inquines ns to the failure of the 
witness to appear before him hts acts are purely judiaal and it any offence iscommitted by the Magistrate 
exceeding ins powers in doing iliose act. sanction should be necessary under s 197, 23 C. W. N. 936. 

10 No sanction noeetsary for offences not covered by this section —Where a complaint charged 
a i>erson who was one of the public servants mentioned m this section wiili committing acts which, if com 
muted by a private individual would have constituted the offence of extortion, held {in the particular case) that 
it was not illegal to treat the charge as a charge of exionron, and to proceed mth the tnal without sanction for 
the prosecution 7 B H. C. R. Ca. 61 followed ml B. 4S1, and appivved in 26 C. ^32, but want of sanction for an 
offence covered by the section vitiates the tnal. 3t H. 60 See also 19 B 31 ; Note 19 , 9 B 288 and Note 17 

10>A. It tanetioa oecetsary for offence of criminal breach of trut by a pablle lervanL — The question 
before the Court in 1916 U. W. N.S84 => 17 Cr. L. J. 168 » 83 In. Ca. 643 was* whether an offence is committed by a 
person as a public servant when the siatute says that he commits the same offence as any oUicr person but the 
property m respect of which he commits mimnal breach of trust comes into his hands as a public servant. 
The public serv ant was charged with an offence under s. 409, 1 P C Coutts-Tkottek, J , held after consider 
able hesitation that s.inction was not necessary * J think on Uic whole dial even if it is a necessary averment 
to say that he w as a public servant and not a mere nutter of |>roof, nev ertheless the offence is the offeno* of 
criminal breach ol trust, and that it is not an offence which is committed by him in his capaaty of public 
servant as such, his capaaty ol public Nervant lieii^ only that which puts him. so to speak, in a position m 
which such an offence can l>e committed.’ 

11. CoBvletloB for abetment when saaetioa b given for (abstaatlve offence only.— Tlie omission 
from this section of a provision similar to s. I9S (3) does not necessanlv suggest tlut separate sanaion for an 
ttietment is necessary when sanaion for the substanttre offence has been granted. By virtue of s 230 when the 
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conviction for an abetment of an offence Is based on the same facts in respect of which sanction for the substan- 
tive offence has been granted no fresh sanction js necessary from the abetment, 80 C. 1905. 

III.— SANCTIONING AUTHOBITY IN FORM OF SANCTION. 

' 13. Sanctioning anthorUy ai regards Tillage Headmen, Police InspeetorSy etc., In Hadras.— The 

power of sanctioning prosecution of heads of villages in their capacity as Village Munsiffsas uellas in their 
magistenal capacity is vested in the District Magistrate (G O No I886-J , dated 9tb October, 1874). Sinularly 
the power of sanctioning the prosecution of Subordinate Magistrates, Tahsildars and Deputy Tahsildars 
In their magisterial and revenue capacities is delegated to the Board of Revenue (G O No 1281 J , dated 29th 
June, 1891) while in regard to all other classes of Magistrate the like power is reserved to the Governor 
in Council (/hr/ 5/ George Ga3elte,\%lZ,'^ 1503). 

Inspectors of Police are public servants not removable from office without the order of Go\emmentaHd 
the power of sanctioning under this section their prosecution is given to the Inspector General of Police and 
to the Distnct Magistrate (GO No 1085, Judicial, dated 8th June, 1874, and GO No 1365, Judicial, daied 

25th July, 1874 See il/iif /b/ il/a» Vol The like power as regards Registrars and Sub-Regisrars 

IS tested in the Inspector-General o/ Reguiratun, Had. Jar. 31. 

12-A. Meaning of 'empowered In this behalf.* — The words 'empowered m this bel^lf mean 
empowered to gi\e sanction for prosecution and not empowered to order his remotal, 1916 M W. N. 384*= 
17 Cr. L. J. 168. 


13. Sanction against kolkaml may be given by namlatdar or pateL— The sanction for the prosecu- 
tion of a kulkarnt for making a false report as a public servant may be given by the tnamlatdar or by the 
paUlxo whom such knlkarnt is subordinate Fhe sanction of the Collector is not necessary, 7 B H. t B. 

Ca. 61. 


14 Power of superior Conrt or officer to sanction prosecution.— Every Court or'officer to whom the 
Judge or other public servant is subordinate has implied authority unless such authonty has been expressly 
limited by Government to sanction or direct a prosecution for an offence committed by such Judge or 
public servant in his capacity as such public servant, 7 H. H. C. R. 58. See 4 P, F. 1919 (Cr.). 

18. Ne particular form m which sanction has to be given.— The Lode does not prescribe any 
particular form lor the sanaion required by this section, as it does, eg , by sub-sec. (4) ot s 195 Hence 
the omission to mention the place or lime doe» not affect the validit> of sanction, 37M. 84 Where an 
Executive Engineer by a letter addressed to the Magistrate gave sanction to prosecute a first-grade Overseer 
(a public servant within the meaning of this section) held that the letter constituted a suffiacnt sanction lor 
prosecution. Ratanlal 33 ; 30 C. 909 , 20 Bom. L. R. 607. 


16. Sanction to be In respect of specific offence— Delegetion of aathorlty to sanction proeecntlon 
The sanction required by this section must be granted with reference to some specific offence with which the 
accused Is charged m his capacity as a public servant, and the intention of the Legislature clearly was that the 
authonty empowered to grant the sanction should take the responsibility of deciding whether there were 
reasonablegroimdsforprosecutingsudi public servant for such offence Therefore; where an order was pasMo 
by the Board of Revenue sanctioning the prosecution of a Deputy Talisildar by the Collector of the distna for 
•' bnberj or such of the charges set forth in the Deputy Collector’s report as he thinks likely to stand 
tion by a Cnminal Court, ’ held that it is not a legal sanction within the meaning of s 197, as the Board had no 
power to delegate its disaetion, 16 U. 468 Unlikes 195 a gennwl sanction is insufficient under this se«io^ 
Put the offence need not be specified with thesame precisionas Is necessary in framing a charge, IS ^ 

1062. The Local Government granted sanction for the prosecution of one of its servants of an offen« un er 
s. 161,1 P C.or any other section of the Code that may be found to be applicable m respect of e o ence 
briefly descnbed in the schedules hereto annexed and in the schedule the facts were duly 
contended that this section was too vague and indefinite and that the I ocal Government practici y e ega e 
its functions under s 197 to some other person which it had no power to do, held that the san«ion was 
not vague or indefinite and that there was no delegation, 16 M. 468, distinguished All that the Loca overn 
mem has done is to make it clear that it sanctions the prosecution of the petitioner m respect oi « am 
specific acts committed bj him that it considers that these acts are punishable under s 161,1 P C, ut 
that « leaves it open to the Court to convict him upon these facts of an> other offence, ifin the opinion oi the 
Court some oUicr section of the I p c is more relevant thereto than s. 161, 37 C. 467, which deals "'"‘i ® 
sanction under s. 196 is not In point The comideraiions which anse in a case to which s. 197 is applicable 
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s 197.] 

are essentially difTerenl from those conslderatloits of policy which underlie the sancfion under s 196 reierr'ed to 
m that case, 11 P. R. 1911 »1W P. L.B. 1911 =14 Cr. L. J.417.-»N'o doubt the aulhonty which g»e5 the 
sanction must speafj the oSence but that does not mean that the particular section of the Penal Code shoiJld be 
mentioned. If the facts mentioned m the sanction point to a particular offence the terms ot the sectioii are 
complied uath, 1916 U. W. N. 334= 17 Cr. loJ. 16S. also 43 Bom. 147. ^ 

17. Notice to aceaaed before lanetlon not necessary.— The sanction given b> Government undei tltr^ 
seaion cannot be held to be null and \oid for the reason that no notice was gpven to the accused to show ^auSe 
wh> sanction should not be gisen It is a matter left entirely to the discretion of Government whether such 
opportunity should be given to the person concerned before sanctioning his prosecution, 27 M 84 

18. Preliminary laqalry before grantlog sanctloa Is not a Jadlcla) proceeding —There is no provision 
of law vihich authonzes the Government or Its olhcer to whom the power of granting sanction is delegated to 
iniorm his mind by holding a judicial inquiry himself or by another, and there is no authority in him 0^ die 
person acting for him to administer an oath, and the inquiry held by such person is merely departmental 
Theretore a person giving false evidence such inquiry cannot be prosecuted for perjury under s 193 1. P C , 
23 U 223. 

IV.— ABSENCE OF SANCTION. 

19 Want of saaeticn vitiates the trial — The saving clause of s 537 will not avail where the jirevious 
sanction required under this section IS wanting Where, therefore, a Village Magistrate was convicted £)1 an 
offence in his official capacityof Village Magistrate, without previous sanction being obtained under this section 
the conviction was set aside, 31 U. 80 Where a sanction i$ granted m general terms and is too vague, & ^37 
will not cure the defect, 16 U. 468 j 9 B. 288; 9 P. L.1L 1903. lo 42 B. 172 it is held that absence of sanction 
readers a commitment by a Magistrate illegal and s. 537 will not cure such defect but in 38 U. L. J. 289 holds 
a contrary view to the effect that an order of commitment upon a complaint in respect of which sanction ts 
necessary under ss 195 and 197 of Uie Code, but in respect of wbidi no sanction was obtained, is not tiecessanly 
invalid and the provisions of ss 531 and 537 of the Code apply tosucliacase But it Is submitted that m ^>evv 
0 the new amendment of s. 837 by the omission of cl (5) to s. 537 containing references to ss 19a and 476i the 
Legislature has adopted the Bombay view 

20. Commitment slthent previous sanction not necessarily invalid— An European British subject 
being a public servant was commuted for trial to the High Court witliout any previous sanction being obtained 
under s 197 No objection as to sanction was raised at the magisterial inquiry Held, that the language of 
s 197 IS so strong in requiring a previous sanction that if it be not previously obtained there is no jurisdiction, 
but 'he Judge, presiding in a Court of Session to which the prisoner had been committed has power m his 
disaetioii under s 532 to accept the commitment and proceed with the trial 9 B, 283 at p. 296 } ih 

22 B 112. Note 9 under s 1% but now rrr 2S H 61 (PC.iaiid Note above 5'er20Bom.L Jt.89 

21 Sabieqoent sanction Is of no eBacL- A sanction obtained sub:>equentl) , t e, after cummencerpent 
o the trnl, is of no effect 9 B 288; 2 B 431, 7 M H C. E.5B, 7 B. H a R. Cr. Ca 61 

VI. ta a. ». an. 

offence.'*— The Local Government having received petitions charging a Deputy Collector with bribery, 
forwarded them to the Commissioner, who sent them to the Collector lor inquiry and rejjort, with directions lo 
take evider*" .- ■• — ^ , « ' 

opportunity . - 

ot w mt of ' 

jvelitioners, whom he examined Covemmeot then permitted the Deputy Collector to prosecute such j>etitioaer 
W defamation by words spoken by him in reply to questions put by the District Magistrate in the socall«l 
prehmimry inquto. ihe accused was convicted under s. 211, I 1*. C Ht/J thit on vccouat of want of 
•sanction under s. 197, the District Magistrate s inquio not a “ taking cognizance of an offence, ‘ but a iricrc 
deivanmental inquiry, 19 B. 81. 

29. Takleg sworn statement of cempUlnaiit would net nmeant to “taklagcogalxaaee.**— A Magivtfate 
may receive a complaint against a public servant and if he thinks right make under s. 202 a prelinunary IfvjUiry 
ituo the truth tlicreol Ba he “hould not cause the attendance of the accused, or take any evidence against b'ni 
until he has obtained the necessary sanction, 7 E. H. C. Cr. Ca. 61. The preliminary examloauon of the 
complaint i* not such cognimnce as is intended by this section. It Is often necessary to examine the 
cvmphlnnnt before his comphint can be understood and the complaint must be understood before sanction 
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canbeguen 7M C. F 182 at p 187, 3C.W H 17, A romplaint against a public servant, egy the Chainnan 
ol a Muniapality must be dealt with in the same manner as any other complaint The question ol the 
applicability of s. 197 to the case should be postponed until after the complainant has been examined on oath 
in accordance with law 3 0.15 H 17 

2S, Foo-compliance with terms of GoyerniDefit Order vacates janidlction —Where the Local 
-Government directed by its sanction that the accused public servant should be prosecuted upon such charges as 
Mr C might be prepared to prefer against him and there was nothing on the record to show nor did it 
otherwise appear that Mr C had preferred any charge against or taken any part in the prosecution of the 
accused public servant the High Court quashed the conviction of the accused as being without jurisdiction 
8B H C F Cp Ca 32 The person by whom the prosecution of such Judge or publicservantistobe conducted 
cannot delegate his aoUionty to anj one et.e unless speaally nuthon/ed so to do When the Government gives 
specific direaions as to the person b) whom and the manner in which the prosecution is to be conducted the 
Coi rt has no jurisdiction to emertam a charge preferred otherwise than in accordance with such directioa 


Y -SUB-SEC (2)-P0WER OP GOVERNMENT AB TO PROSECUTION 

25 Local Govepsment can specify any Court for trial of public servant irrespective of Jarlsdie- 
tlon — In 4 L B R 265 = 8 0 L J 70, it was ^eld that the power given ins 197 (2) of the Code ovemdea 
the general rule contained in s 177 Assuch the Local Government was entitled to specify any* Court for the 
trial of a public ser\ ant charged wnh offences under ss I62andl64 I P C committed withm the jurisdiction 
ol the Judicial Commissioner of Upper Burma and that a Magistrate within the junsdictioO of the Chief Court 
of Lower Burma who refused to rcceue a complaint presented by the Government Advocate Mandalay erred 
in holding thil he had no power to teceue the complaint 

36 Speclflcatiens ef Court Is not subject to control of High Court— The power of Government to 
speafy the Court before which the Judge or pubbc servant shall be tned is not subject to the exercise oJ the 
general power of the High Court to imnsfer a criminal ci&t—vide s s 2 o (7> 

27 Yalidlty of Joint trial of a Jedge and one not a public lervant, when •anetfos ipeciSei a 
particular Court— A' » Si bordiiiate Judge was charged under ss 161 and J I* ^ and 5 “ not a public 
servant within the meaning of this section under s iw I P C abetted by X The Local Oovernmeiit in the 
exercise of its power under this section speafied the Sessions Court at Telhcherry as the Court which stioulQ 
try both the prisoners and as hir Cox the permaaent Judge ivas disqualified to vy this i^e by reason ot 
having taken a speaal interest in launching this pro ' 

Judge of Tellicherrv By a subsequent Government f * 

of Telhcherry On the conMction of both tlie pns * 

Co\ emment having designated the Sessions Court of Tellicheny as the Court which should try the case and an 
Additional Sessions Court being a Court eoitrely distinct from a Sessions Court Mr Irvine had no junsdicuon 
to try the case and i«) that Government had no power to specify the Court which should try S he being not 
one of the class of public servants referred to in this section Held though there can be only one Sessions 
Court for each Sessions division there may be more than one Judge for each Sessions Court and that the 
appointment of Mr Irvine as an Additional Sessions Judge did not constitute an Additional Sessions Court 
and that as an Additional Sessions Judge has jurisdiction to try only such cases as the Government might 

refer to him under s 193 Mr Irvine as Additional Sessions Judge of the Court ot Telhcherry had jinsd aion 

to try the cases agaiast botli A^’and A* Weir H, 315 

yi— REYI810N 


28 Power of High Conn to revise orders ooder tbU section —Having regard to s. 439 the pow o^ 

iheHigh Court Appellate and Kevisional are c&cxtensive and s J9a does not confer onan Appe a e 
any authority in respect of nn order made bj a Snbtndinate Court under this section 26C.882. ^ 

therefore refused to interfere under s 439 but affirmed its power of interference with orders o u r a e 
Courts made under this section under & 15 of the ejtarter Act 


T*rosecutJon for 
breach of conuact de- 
fam-iiion and oflences 
a|.ninst mvrmge 


198. No Court shall take cognizance ol an ohence Uling untkr 
Chap XIX or Chap XXI ol the Indjan Penal Code or under sections 
to 406 (both inclusive) ol the same Code except upon a complaint ma 
by some pt-rson aggnoetl by such offence 
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SS. 197198] 

^ Proudcd that uhcrc the person so ag^ne^cd is a woman who according to the 
customs and manners of the countrj, ought not to bt compelled to appear m public or where 
such person is under the age of eighteen jears or is an idiot or lunatic or is from sickness or 
infirmity unable to make a complaint some other |Krson maj, with the leave of the Court make 
a complaint on his or her behalf 

Kotes.— 1 Chap. XIX— 0/ O'twtiai tirtathti cf Contracts of ^ervtce Chap. X\l—OfDc/a nation 
Sections 495—496 relate to offences against m&mage 

S. Taking co^ItUBce «f aa effefic* recBtlOBed Ib the leetien vrlthost * compUtnt Is Ule^Bl — f-or 
definition of 'complaint jfcs.4(A)and Notes thereto and Notes to s 190 A charge of defamation not 
contained in the complaint presented to the Magistrate but added subsequentlj by the Magistrate upon state- 
ments made b) the complainant in his examination under s 200 (whether of his own accord or in consequence 
of suggestions from the Magistrate) is not a legal complaint made by an aggrieved person avithm the meaning 
of s. 4 (A) and this section so as to enablethe Magistrate to take cognizance of theoffence 10 A S9,5A 23X 

~ not/r»na/<7f»^ amount to defamation and a Magistrate 

■ thout a complaint as is required by s. I9S commits matenal 

^ thereon a cnminal prosecution and the High Court can 

mt^ere SP W K 1909«a6Cr L.J ISA A Cnminal Court is not competent to amend or altera complaint 
under s. 501 I PC into one under s. 500 The two offences are distinct and a Court cannot take cognizance 
of an offence under Chapter XXI I P C except upon complaint by a person aggrieved of such offence 
IB P R> 1859 See the new amendment in the proviso auihonzing some other person to complain on behalf of 
a woman or child. 

(0 Substance of the complaint mist be looked to— \^xn^\z\Ta. was made to the Magistrate under 
s. 211 that accused had rnade a false charge against him (the complainant) of poisoning his daughter in law 
witha view to injure his reputation but the Magistrate dealt wfthitunders 500 and framed a charge under the 
latter section to which the accused pleaded and put In his defence and called witnesses and eventually 
appealed against convictioa Held that looking to the substance of the complaint made to tl e Magistrate it 
could not be affirmed that there bad been in the action of the Magistrate an> violation of the rule laid down by 
this section 24 P R. 188L See also 8 P R. 1691 [t is not necessary that a complainant should state preasely 
the section of the Code under which the accused shall be chained. It is sufficient if ihe complainant lays before 
the Magistrate facts which if proved would be sufficient tosustam achnrgeunder any of the sections of the 
I P C referred to in this sectioa It does not matter that the complainant onginallv charged the accused w ith 
an offence under some other section only 29 A. 209 where 1 C L. R. 528 Is followed When the case is properly 
<ince before the Magistrate he may proceed against any person implicated Where in the course of proceedings 
belore a Magistrate against a person of having taken away or kept complainants wife it appeared from 
information obtained by the husband after the institution of such proceedings and communicated to the 
Magistrate that the wife had committed bigamy with another man and the Magistrate thereupon without fresh 
complaint by the husband against the wife made the latter an accused person and the husband proceeded to 
adduce evidence against her of the second marriage, on which she was committed for tnal by the Magistrate. 
Held that the proceedings of the Magistrate were not irregular and such comimttal was perfectly good 
iaL.R.S23. ButrrrS A.233I 29 C. 419 1 10 A 39, 14C. W H 275 and Note 3 to s. 199 

In 8 Lab 375 it was held that it is suffiaent for the complainant to state the true facts In his own lan- 
guage and It IS for the Magistrate to apply the law to those facts Thus where in a complaint purporting to be 
made under ss. 193 and 211,1 PC The Magistrate after bearing the evidence framed a charge of defamation and 
convicted the petitioner under s 500 I P C Held that, provided the complainant personally satisfied the 
conditions of & 198 of the Code the failure in his complaint to mention specifically an offence under s 5oo 


■ I 

3. Abetment taking cognizance of without complaint bad.— A Jlagistrate who takes cognizance of an 
offence falling under s. 494 LP C and any section of die Code under abetment must be held to take cogmz 
.ance of an offence under s. 494 within the meaning of this section IP R.1888 
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canbegn€n,7M. C,R.182atp 187? 3 C. V. N. 17. A ojraplaint against a public servant^^f, the Chain^" 
<rf a Municipality must be dealt with in the same manner as any other complaint The question of 
applicability of s. 197 to the case should be postponed until after the complainant has been examined on c’^th 
in accordance with lau, 3 C. W. N. 17. 

24. Non>conipllance with terms of Governtneat Order vacates Jorlsdlction.— Where the 
Government directed by its sanciton that the accused public servant should be prosecuted upon such charge? 

Mr C might be prepared to prefer against him, and there was nothing on the record to show, nor di4 
otherwise appear that Mr C had preferred any charge against, or taken any part in the prosecution of 
accused public servant, the High Court quashed the conviction of the accused as being without junsdictf°"> 
8 B. H. C R. Cr. C&. 32. The person by whom the prosecution of such Judge or public servant is to be conduct^! 
cannot delegate his authonty to anyone else, unless specially authorized so to do When the Government gi'^s 
specific direaions as to the person by whom and the manner m which the prosecution is to be conducted, 
Court has no jurisdiction to entertain a charge preferred otherwise than in accordance with such directioa 


Y.-SUB-SEC (2)— POWER OP GOVERNMENT AS TO PROSECUTION. 

25. Local Govcrsment can specify any Court for trial of public servant irrespective of Jariiil’^' 
tlon — ^ In 4 L, B. R 265 = 8 Cr L. J 70, it was held that the power given in s 197 (2) of the Code ovemi^®^ 
the general rule contained in s 177 Assuch the Local Government was entitled to specify any* Court for 
tnal of a public servant, charged wiih offences under ss 162and 164,1 P C, committed within the junsdiciio” 
of the Judicial Commissioner of Upper Uurma and that a Magistrate within the jurisdiction of the Chief 

of Lower Burma who refused to receive a complaint presented by the Government Advocate, Mandalay, 
in holding that he had no power to leccue the complaint’ 

26. Specifications of Court is net subject to control of High Court— The power of Government 
specify the Court before which the Judge or public servant shall be tried is not subject to the exercise of t^'® 
general power of the High Court to tnnsier a cnminal case— wife s 526 (7> 

27. Validity of joint trial of a Judge and one not a public servant, when sasetfen specifies * 

partienlir Court —K a Subordimte Judge was diarged under ss 161 and I P C., and S not a pubi'® 
servant within the meaning of this seaion under s 164, 1 P C , abened by K. The Local Government in tP® 
exercise of its power under this section, specified the Sessions Court at Tellicherry as the Court which shou 
try both the prisoners and as Mr Cox, the permanent Judge, was disqualified to try this case by reason 
having taken a speaal interest in launching this prosecuUon, Mr Irvine was appointed the Officiating Sessioh® 
Judge of Tellicherrv By a subsequent Government Order Mr jrvine was appointed Additional Sessions Jud^ 
of Tellicherry On the conviction of both the prisoners, il was objected in appeal on behalf of S 1*} th^ 
Government having designated the Sessions Court of Tellicheny as the Court which should try the case and ^ 
Additional Sessions Court being a Court entirely distinct from a Sessions Court, Mr Irvine had no jurisdictio' 
to try the case , and («} that Government had no power to speafy the Court which should try .S' he being 
one of the class of public servants referred to in this section Held, though there can be only one Sessior' 
tcran^oT eadn 'sessions bwision tneie may te more fiian one "Judge Jor eavJn 'atfssivjia tsii liaS- 'b 

appointment of Mr Irvine as an Additional Sessions Judge did not constitute an Additional Sessions CouT 
and that as an Additional Sessions Judge has junsdiction to try only such cases as the Government migh 
refer to him under s 193 Mr Irvine as Additional Sessions Judge of the Court ol Tellicherry, hid jurisclictio 
to try the cases against both ATancl S Weir 11, 218. 

VI— BEYI8ION. 

28 Power of High Court to revise orders under this section — Having regard to s. 439 the powers o 
the High Court Appellate and Revisional are coextensive and s. 195 does not confer onnn Appe ate 
any authonty in respect of an order made by a Subordinate Court under this section, 26 C. 882 The ^i ou 
iherelore refused to interfere under s. 439, but affirmed its power of interference with orders of u r ina 
Courts made under this section under s the Charter Act. 


I*rosecution for 
breach ol contract de- 
famnion and offences 
a^,ainn mirm},e 


198. No Court shall take cognizance of an offence fvlling undej 
Chap XIX or Chap XXI of the Indnn Penal Code, or under sections 4W 
to 496 (l>oth inclusive) of the same Code, except upon a complaint macw 
by <!oniP person aggrieved by such offence 
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« ♦* Pro\ndcd thit where the person so apKne%cd is a womin who according to the 

customs and manners of the countr\, ought not to be compelled to appear m public or wliere 
such person is under the ngc of eighteen >cars or is an idiot or himitc or is from sickness or 
mfirmity unable to make i comphmt some other |Krson mnj, with the Icnve of the Court mike 
a compUint on his or her behalf ' 

Ne(e><— 1 Chap. XIX— (3/ Urtathtt of Contracts of Service Chap. XXI— ty Def imat on 

Sections 49J— ^96 relate to offences against tnarrsage 

X. Taking eo^ixance of an effue* retctlOBCd lathe leetlon wlthoata complaint fs Illegal —For 
definition of complaint jcr s. 4 (i) and Notes thtreto and Notes to s. 190 A charge of defamaiion not 
contained in the complaint presented to the Magistrate tut added subscquentlj by the Magistnte upon state- 
ments made b) the conij lainant in hfs examination under 8.200 (whether of his own accord or In consequence 
of suggestions from the Magistnte) is not a legal complaint made b> an nggriexcd person withm the meaning 
of s. 4 (A) and this section so as to enable the Magistrate to tike cognizance of the offence 10 A S9;3A 233. 

■ ' • — - -v'- _~i not /nr /a /hrie amount to defamation and a ^fagistrate 

thout a complaint as is required by s t9S commits matenal 
thereon a criminal prosecution and the High Court can 
■ *1 I Court is not competent to amend or alter a complaint 

under s. SOI I P C into one under s 500 The two offences are distinct and a Court cannot take cognizance 
of an offence under Chapter XXI 1 P C except upon complaint by a person aggrieved of such offence 
18 F R. 1889 See the new amendment in the proviso authorizing some other person to complain on behalf of 
a woman or child. 

(i) Substance of the complaint must ^e looked to— A complaint wris made to the Magistrate under 
8. 211 that the accused had made a false charge against him (the complainant) of poisoning hts daughter in law 
with a X lew to injure his reputation but the Magistrate dealt withitunders 500 and framed a charge under the 
latter section to which the accused pleaded and put in his defence and called witnesses and eventually 
»».»!. '^tance of the complaint made to the Magistrate it 

Magistrate an> violation of the rule laid dow-oby 
f % ecessary that a complainant should state precisely 

the secDon of the Code under which the accused shall be cha!^:ed. It is sufficient if the complainant lays before 
the Magistrate facts which if proved would be sufficient to sustain a charge under »ny of the sections of the 
I P C referred to in this sectioa It does not matter that the complainant originally charged the accused with 
an offence under some other section only 23 A. 209 where 1 C L. R Sli i^ followed When the case is properly 
once before the Magistrate he may proceed against any person implicated Where in the course of proceedings 
before a Magistrate against a person of having taken away or kept complainants wife it appeared from 
information obtained by the husband after the instiiutioo of such proceedings and communicated to the 
Magistrate that the wifehadcommitted bigamy with another man and the Magistrate thereupon withoutfresh 
complaint by the husband against the wife made the latter an accused person and the husband proceeded to 
adduce evidence against her of the second mamage on which she was committed for trial by the Magistrate. 
J{eld that the proceedings of the Magistrate were not irregular and such committal was penectly good 
i C. L. R. 523. But see 5 A 233 , 29 C. f 19 1 10 A 39 , 1* C W N 279 and Note 3 to s. 199 

In 6 Lah 375 ii was held that it Is sufTaent for the complainant to state the true facts In hfs own lan- 
guage and It is for the Magistrate to apply the law to those facts Thus where in a complaint purporting to be 
made under ss. 193 and 21 1 I P C The Magistrate after hearing the evidence framed a charge of defamation and 
convicted the petitioner under s 500 I P C Held that provided the complainant personally satisfied the 
conditions of s. 198 of the Code the failure in his complaint to mention specifically an offence under s. 500 
J P C. did not restrict the Magistrate Irom taking *cognirance under that section. 


8. Abetment taking eognlxanee of wlthoat complaint bad.— A Magistrate who takes cognizance of an 
oBence falling under s. 494 L P C and any section of the Code under abetment must be held to take cogr 
jnceof an offence under s. 494 within the meaning of this section IP R. 1838 
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THE CODE OF CRIMI^AL PROCEDURE [Chap ^X-V, 

4. Pablic serYanl complaining of defamation.— The loilowtiig order Ins been passed hi the Govern* 
ment of India in regard to a complaint by an officer of Government. 

No officer of Government is permitted to ha\e re«>urse to the Courts for vindication of his publicacts 
or of his character as a public functionary from defamatoiy attacks upon it, as it is for the Go\ emment to 
decide in each case whether the institution of proceedii^ is necessary or expedient The Local Government 
will decide whether the circumstances are such that the Government shall bear the costs of the proceedings 
cimI or aiminal.or leave the officerto institute the suitor prosecution at his own expense, and in the latter 
case It will also determine, in the event of the matter |>eing decided by the Court m the officer’s favour, 
whether he should be recouped by the Government the whole or any part of the costs of the action m 
connection with this subject {Government of Indta,^th September, It may be added that all officers of 

Government have been forbidden, without theoffiaal a>nsent in writing oi the Local Govemment under 
whom they may serve, to communicate to the press any expfanation or defence of their official conduct 
{Government of Indta,2Qth May, 1900) 

5. Who Is a person aggrieved by defamation depends upon eircamstances,— It is impossiUe to 
lay down any inflexible rule determining for every case whether the complainant is a person a^neved by the 
offence alleged withinthe meaning of thissection. It must bedetermmed ineach case according to its own 
circumstances whether the complainant can be said to be in a legal sense a person aggne\ed Where the 
complainant is the head of the family, his son a lunatic and the daughter in law is living under his protection 
and ail allegation is made to the effect that she was taken away to her father s house and married to another 
person, the offence, if true, seriously affects his reputation and status in society Hence the father in law is 
the person aggrieved within the meaning of this section and is competent to institute a complaint Cmevanee 
referred toiath^woeds "pereon aggneied”m tins section does not contemplate any Unciial sentimental 
ghevance It must be such a grievance Uiat the law can appreciate , it must ht a legal gnevance and not a 
stale proratxone voluntas reason { per Mukbrjee, ] ), 3 C It. J. 38 s 3 Cr. L. J. 187 where 2S B 191 {F.B ) and 
32 C 429 are referred to and 10 B. 340 explained, 1914 H. Iff. N. 391 «= 19 Cr. L J. 397. Where certain allega 
tions in a newspaper against A and others found to be true as regards A though untrue as regards the 
others, held A was not a person aggneved by the publication of the allegations, 1914 M. W. N 351-»19Cf.. 

L J 397. In cases of defamation, the words person aggneved must be treated as equn nlent witli the 
expression • person injured, the object of the secuon apparently being to limit the right pf complaint to the 
person who suffered injury 1 Bar SB. 617. 

6. Borne person aggrieved ’ u not limited to the person defamed. — (t) When an 



(ii) Son. As regards his capacity to institute cnmioal proceedings under s 499 I P C, the Allahabad High 
Court m 1893 A. W. N. 207 held that a son is not m the same position with respect to his moUier as a husband 
is with respect to his wife and he cannot therefore lodge a wmpUint for the alleged defamation of his mother 
(m)Brother But this view was not accepted by theCalcutta HighLourt which remarked ‘ A Hindu fad} 
living with her father, her brother or her son is a member of his family , and her reputation is bound up with 
the reputation or the person in whose house and under whose charge she is living If any imputation is made 
against her character, that would affect as mucli the relau\e with whom she is living as herself,’ and therefore 
having regard to the arcumstances aud conditions under which people live in Bengal, the brother of a Hindu 
widow who was defamed and with whom she was living, was held to be an aggrieved person competent undCT 
this section to lodge a complaint 32 C. 429. In this case the Bombay I ull Bench view, in 23 B ISf wis dissentea 
yro.n and 18 M. 250 dwfwguJiArd {iv) Fathernn-laur 3 C L. J. 38 = 3 Cr. L. J. 187 noted above 

9 Lah. 301 ; 22 M. L. J. 746. 

7. Manlclpal President not person aggrieved when his sabordlnatei have been defamed.- When 
certain newspaper-comments, alleged to be defamatory, were made against the Health Officer an is “ ^ ‘ 
nates who were all subordinate to the President of the Mumapal Corporation and the latter o cer o ge 
a complaint vontending that he was responsible for the efficient discharge of their duties by his su 
officers and that his credit had been injured held that assuming the statements w ere of tli* subordinate o cei^ 
they were not defamatory of the complainant and that he was not therefore a person aggneved withm r 

meaning of this secti m though he was responsible for the efficient administration of the Health Department, 

38 M 43. 
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B. Person a^rieved In reipeet of bigamy t* either the Ant or leeond hsibaod — Iti ilic c df an 
uiTeiice under s I*)! I P C> the husUnnd of Uk. KOinm !<• Ilii. )Krsi>n Af'gricvcd SB C. SSO riio mutli(;r of 
a minor hu3band cindot be regarded as the person nggrit^nl The luiHbiiid nlonu cm tinke siicli n cuinphint 
Velr It, SSI. aldo 10 B. SlOt 1 C. L. R. 933{ SS A. 1S3. Tlic f itlier of illhcr ci| the Jmstt.ind'* h not a )>ersoir 
aggrieved, S3 A. 7S| the father of the g7r> is nut a |>crsoti aggrieved iSCr. L. J. 304 (Mad) Itrothtrof tlie 
huslund IS not a person n^rlevcd, HOC. 14S »»7 Cr. L. J.437. Thu brother of a f m ilii., whose wife Is c)i irged 
with Jming commiled bigam>, h not ' a person aggriestd bjr sudi «>ftcn(x ’ wlililii iht. mtmlng of tills Hectinn 
10 B 340 ; 1 C. L. R. 033, nor is tlic bruther of the second liUHlniid, 39 A. 133. 

9 Abetemeot of proieeotleai for defamaUos oa death of complainant.— Since llie ofTence of def im • 
tiun iscompoundsbie without tlie permission of the Court bciurc cninlctioii, and even after eoiivicllon with the 
permission of the \p]%IIate Court, the death of the coinphiiimt during the course of crinilnii proceedings for 
detaiintion iias the cfTect of terminating those proceetlings, 113 P. L. R. ISOS b 10 P. R 1908 ■■ 7 Cr L J. 300 nt 
p. 393. 31 C. 993 (F.B ). 

10. No complaint for defamatloa woald lie agalait a wltneii —A witness ciiuiot i>e prosecuted for 
datamation in respe« of statements made by him in i judiaM proceedings as they arc privileged, nor can the 
witness be sued in tort 17 B. 137 and 073 1 l8M.933tllU 477 ( 38 0.794. Rut if a witness mikes astilcnient 
irrelevant to the matter under inquuy or tnit, inalicioiLsty and not In rept) to i (piestlon put to him, be h p i( 
protected irom prosecution for defamation, S3 C. 788. 

199. No Court shall take cogni/anci of an offence under section 497 or section 408 
Prosecution for adul Penal Code except upon i complnnt nndi l)> Hit husband 

ter> or entiang a of the woman, or in Iiih aliscncc, * ' made with tin le-ivc of the Court ” by 
married woman. person uho had care of such woman on his lithalf at the iinii when 

Htieh offence was committed 

t '* Providetl that, where such husband is under the i(je of eightii n years, or js m idiot or 
Ijnatic, or IS from sickness or infirmity unable to make a complaint, somcotlnr person may, with 
tlie lea\e of the Court, make a complaint on his behalf *’ 

Note.— The Select Committee say “ We note that (lie case of tlie al^ein husband with in view of tlie 
amendment proposed in the Bill be provided for twice. Unders 199 of the Code as it stands any person who 
had care of the woman on behalf of the absent husband at the time when the offenct; was committed can 
nuke a complaint Whereas under the proviso any other person may, witli the leave of the Court make u 
complaint We think this was probably an oversight We have therefore removes! the case of absence from 
the proviso and provided in the mam section for the leave in the Court in tfi>* cis^ wlier** the husband 
i>> absent 

Netea.— 1. b. 497, 1 P C, deab with adultery s 49« I P C provid»-ipunisiiment for enticing or taWng 

auav ordetainmga mamed woman with criminal intent. 

2. Camplttat. — 77rc wonf cotnpUiat to tftrs secf/ow oresus a Kxmrplstnt as ttffiMfi t/y s 4 
Sft pp. 16—19 Therelore an information laid before the Police cannot regarde»l as a suflicieiit com|)Lafiit t> 
warrant a convicuon under s. 497 or s. 498, 1 P C 39 C. 910 (F.B 1, In tins Full ilendi cast*, KAMeiKi, J , was of 
opinion that the word'complaint’ whenever It occurs m ibis Code means always complaint as defined jn 
« 4(A). U here a statement was made to a Magistrate by husband solely witii liie obyjcl of iiiumidating bis 
wfe to return certain jew-els snthout having recmn>e to cnminal proceedings Ae/JtliH sudi a statement did noi 
amount to a complaint within the meaning ot s. 4 and was not sufffaent to give a Court pmsdicnon to ivikc 
oognirance of an offence under s. 498, 1 P C 18 Cr. L. J. 486 (M J. .Sre alvj 6 A- 95 , 7 1C S6S,lt>I4«, 
14 0.707 and 23 H. 826 \reporrto the Police even a ougoi^able case is nvt a complaint 17 0. P 'IbS. 
fvt die report of a Policoofficer, 32 P. R- 1910 = 13 Cr.IfcJ.0O. ,Sr^ also Notes to s. ♦SW'U^SE* 

3. CoBrletfea under •*. 437, 495, L P. C, vltheut a ipeelSe cenpUbit as rntelrw! Ry thil scctfeti 
HlegaL-A oonvicuon f<.»f an offence under s. 4<»S LP C, wifliout a complaint bv theV>er«Ofv TtVrrc^l to in thiv 
s-ction IS illegal Weir II, 233 . 81 B. 318,4 P. R. 1858. 33 P. H. 1910 = 13 Cr. L.J «l( W ^l. 9l8 (T^\ XMirN 
are not empoweroi to »ke cognisance on a Police Reptrt. S3 P. R. tSlOn. It Cr U i W; U B R vlftiSi 
(4tJi quarter / J53= 14 Cr. L.J, 284. 

• yb« iruf4j> {• cooiBM ir*r<fc4i*4 tr Art XVlIInf I*SS 
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[Chap XV, 


(0 Is it necessary that the specific secboHs should be i/ienltoned t» the complaint ons it sufficient tf 
the complaint mentions all the facts Vi the section is a complaint by the husband 

, fne T T> r — * ” r criminal charge of adultery IS 

withlaw, S A.2U;29&415 

■ ' . ‘ ■ nmencement of the inquiry no 

charge was formulated against accused under & 498 I P C On examination of complainant, who was the 
husband of the woman concerned, certain statements in his deposition disclosed an offence under s 49S, and 
the accused was acquitted on chaises under ss 366 and 379 but convicted of an offence under s 49S Held, that 
the conviction must be set aside "as the husband, being the aggrieved person, hid not taken the initial steps by 
means of a complaint to a Magistrate, before the latter could take cognizance of the offence under s 498 and 
bad made no complaint to the Magistrate as required by Jaw, li Bon. L. B. Ill = 13 Cr. L. J, 287. Jn 23 P.B. 
1895, It was, however, held that it is quite sufflaent lor the husband to state the true facts in his complaint with 
out mentioning the section or e\ en mentiorung a wrong section see also 25 A. 209 ; 1 C. L. R. S23. 

(n) Husband appearing as prosecution ‘Sutneis ts not a compliance with the The circum- 

stances that a husband appears as a witness for the prosecution in the case of rape against hiS wife cannot be 
regarded as amounting to the institution of complaint within Die meaning of this section, S A. 233 followed ih 
37U.61;1I) A.39}29C.I15, 18S1 A. W. N. 112; 1882 A. W. K.185. During the course of a tnal for an offence 
unders 366,1 P. C , the husband who was examined as a witness stated that he wished the accused should be 
prosecuted for committing adultery, held that such a statement was a complaint within the meaning of s. 4 (A) 
and 1C L. R. 523 and 23 A. 82 were not followed, 33 A. 276 11 A L. J. 233 = 17 Cr. L. J. 72. 

(ik) Does complaint include examtnahon Where a complainant made a case against 

the accused specifying ss 368, 397, 330 and 497, 1 P C, in his complaint, and when examined under s 200 he 
said that the accused had kept his wife hidden andi had enticed her away, the Magistrate found him guilty 
unders 498, but the Sessions Judge on appealquashed the conviction and sentence, holding that it was not 
enough that complainant's subsequent evidence disclosed an offence under s 498 held, that the word " com 
plaint used m this section must be taken as including not only a written complaint, but also the examination 
of the complainant, at any rate prior to the issue of the process, Rataalal 581. But in II Bom. L R. Ill = 1 Bom. 
Cr. Ca. 83sl3 Cr. L. J. 287, It was Ar/(f that the statement by a husband in his deposition is not a complaint 
It has also been doubted w hether the formal assent of a husband to a charge of adultery added at the end of his 
deposition is a proper compliance with this section, 31 W. R. 18 , 10 P. R. 1883. See Note to s 190 

(/f) On a complaint under ss 494 and 498, no jurisdiction to try unders 497, 1 P C— A complaint of 
an offence under ss 494 and 498, I P C , does not involve a complaint of an offence under s. 497, 1 P C, and 
a Magistrate has under this section no jurisdiction to try the accused for an offence under s 497, when the hus- 
band has complained only under ss 494 and 498, Ralanlal Mil II C. W. N 273. Similarly on a complaint 
unders 497,1 P C , the Magistrate has no jurisdiction to convict under s 498, I P C, 12 C. W. N. 116; 18 P. 

R. 1873. 


(») On a complaint of rape, cannot convict of adultery person charged by the husband under 
s 316,1 P C.may if the CMdence be such as to justify a conviction fora minor offence, and yet insufficient for a 
conviction for the graver offence, be convicted, it was fonnerl> held, of an offence under s 493, 1 P C The 
intention of the law is to prevent Magistrates inquiring of their own motion into cases connected with mamage, 
unless the husband or other person authorized moves them to do so, 20 C. 183 ; 1 C. L. R. 823 But see 27 M 61 
which in exactly similar circumstances disapproved o\ this Calcutta case, following 5 A. 233 and 23 C. 1095 at 
p 1010 where the earlier Calcutta Ruling is and 30 C. 910 where li is dtsltngutshed. If, therefore a 

husband bnilgs a complaint of rape only, the accused cannot be tried and convicted of adultery, 29 C. 115 , 81 
B 218; U.B.R.(1912),4thqnaPtep,p. 195, 14 Bom. I..R. 141 = 13 Cp. L.J. 287 ; 82 P. R. 1910 = 12 Cr. L J. 60. 
Acquittal of an offence under s. 366 I P C , does not bar a subsequent trial for an offence under s. 498, 1 P C, 
which the earlier Court was not competent to try in the absence of a complaint by the husband, 16 Op. L. J. 637 
(B.). Where the complaint was one of theft only there cannot be a conviction under s. 498, I P C, without a 
complaint by the husband under this section, 2 P, R. 1918 (Cp.) 


(w) ridding of afresh charge under s 


498 at the Sessions tnal unwarranted — The accused was 
• ■* C After the conclusion of the evidence to 

. 498, I P C, and convicted the accused on all 

• • Judge was not regular and the nccused was 
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Tiiateriallj prejudiced by the addition:!! charge framed at that late stage The conviction,' therefore, under 
-s. 498, 1 r. C, was set aside and a fresh trial ordered on the other charges, 81 D. 318 1 1< Bern. L. K. Ill 1 Ben. 
Cr. Ca. B3 13 Cr. L. 387 1 39 C. IIS. 

(wi) Does this section Ixmitthe poj.tr oj the AppttlaU Court to oiler the conitelton‘*—^eeU A. 831; 
1 W. R. 15, Vote 2 (li) to s. loS and Votes (o s. 423 

I. Charge of heBie>trespais with latest ioeemmU adsUery reqatrcs ns complaint of hatband --A 
<diarge of house-trespass uith intent to commit adultery, maybe inquired Into nithout the husbands complaint, 
■ffelr 1, 581; 3 P. R. 1877,/rr FiTZPVTKlCk and Livi>s4t, Jj {^uswxiES,] , dissenting) Sec cna/ra 5 M. H. C. 
ILAppx.T. Where the husband charged tlte accused with an offence under s 457, 1 P C, alleging that the 
trespass was with intent to commit theft, but It was found it the trial that the intent was to commit adultery 
with complainants wile, held the conMClion under s. 4$7 could be sustained even though the husband had 
made no specific coniphint of trespass with intent to commit in offence under s. 497,1 P C 23 A. 83; 19 A. 71. 

5. Representation of mioor hesbaad —It was ruled prior to the 1882 Code Uiat a minor husband can 
not be represented by another person for the purpose of instituting a prosecution for adultery, Weir II, 335 Qut 
now It seems but fair that the minor should be allowed to do so acting under the advice of hts nett friend, 
having regard to the fact that the section sjaecially empowers some custodian of the wife on behalf of the 
husband to launch the prosecution m his absence 

8. Heiband'i death— abatemeat of proseeatloo —The death of the husband does not necessarily put 
an end to a prosecution for adultery AU that the law requires is that the prosecution should be instituted 
by the husband. 4 M. H. C. R. Appx. LY. Set also 1 & L. R. 73 <=> 8 Cr L J. 190. 

7. UawUllagoess of hotbaad to proceed with the proteentlea —Where the husband professed himself 
unwilling to proceed with the prosecution and the Assi»tint Sessions Judge thereupon orderd the accused to 
be discharged, the High Court declined to interfere, 5 B H. C. R. Cr. Ca. 37. But m similar arcumstances it 
was held a Magistrate who had made out the order of committal cannot discharge, the High Court alone having 
the power to quash a committal under s 215 4 A 150 See s 213(2) which is new, as to cancelling a charge 
already framed 

8 Harriage mast be strlcUy proved —In all prosecutions for adulterj, under s. 497, I P C, the 
legal mamage of the woman with whom the adultery is said to have been committed, should be strictly proved. 
Neither the assertion of the complainant nor a general admission on the pan of the accused is sulffaent for this 
purpose— C P Cr. Or So 13 'lamage should be strictly proved 7 C. W. H. 113 and there should be neither 
<x>nsent nor connivance on the part of the husband 1 P. R. 1874 Where the complainant had divorced his wife 
previous to making his complaint an order if acquittal under s 498 was upheld 37 P. R. 1879 

9. Right of care-taker Is limited to ‘absence’ of hatband— The words 'in hts absence limit the 
right of the care-taker and Iherelore a complaint oi the care-taker would not give jurisdiction unless the husband 
was absent The absence must be from the place and where a complaint was by a nephew of the husband 
when the husband was bed ridden with paralysis held that tlie Court could not take cagnuance. The Legisla 
ture has mide no provision for the protection of the lunatic, paralytic or invalid husbands, and the word 
absence cannot be taken to include such cases, 3 8 L. R.1S — 9 Cr. L. J. 450 A father in whose custody a minor 
v\ ife is, may complain even if the husband stands by, 17 Cr. L. J, 383 (M ). 

10 Aeqelttal from want of a proper complaint Is no bar to a fresh trial on proper eomplalnL— 

Brother of the husband alleging authority from husband instituted complaint under s 498,1 P C After taking 
evidence the Magistrate acquitted the accused as the toother and no authonty On the husband instituting a 
complaint under s 493 I P C.,held that previousacqrntml wasno bar, 31 A.317. 5Veatsol6Cr L.J,6S7(B). 

II. Cases under ss. 497 and 498 how registered —The High Court of V W P has directed that cases 
under ss. 497 and 493 ought not to registejed as * Ximg Emperor v Accused ' but only as " Prii ok Com 
plainants Accused. — N'lV P Gazette, 1879,/ 123 
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THE CODE OF CRIMINAL PROCEDURE [Chap XVI 

199-A. When m any case fallingunderse<^on 198 pr section 199 the person on tvhose 
behalf the complaint is sought to be made is under the age of eighteen years 
or IS a lunatic, and the person applying for leave has not been appointed or 
declared bj competent authonty to be the guardian of the pei;son of thejsaid 
minor or lunatic, and the Court is satisfied that there is a guardian so 
appointed or declared notice shall be gi\ en to such guardian, and the Court 
shall before granting the application gi\e him a reasonable opportiimt> of objecting to the grant 
ing thereof 


Objection by lawful 
guardian to complaint 
by person other than 
person aggneved 


CHAPTER XVI 

Of Complaints to Magistrates 

1 200. A Magistrate taking cognizance of an oftence on complaint shall at once examine 
the complainant upon oath and the substance of the examination shall be 
complainant' ^ reduced to writing and shall be signed by the complainant and also by the 

Magistrate 

Provided as follows — 

(a) when the complaint is made m writing nothing herein contained shall be deemed to 
require a Magistrate to examine the complainant before transferring the case under s 192, 
X (aa) when the complaint is made m writing nothing herein contained shall be deemed to require 
the examination of a complainant m any case m which the compbint has been made by a Court or 
by a public serxant acting or purporting to act m the discharge of his official duces 

(^) where the Magistrate a Presiden<^ Magistrate such examination may be on oath 
or not as the Magistrate in each case thinks fit and need not be reduced to writing, but the 
Magistrate may if he thinks fit before the matter of the complaint is brought before him require 
It to be reduced to writing , 

(c) when the case has been transferred under s 192 and the Magistrate so transferrmg 
It has already examined the complainant the Magistrate to whom it is so transferred shall not be 
bound to re-examine the complainant 

Hotel —1 The proviso t(aa) to this section has been newly added to this section with a view to 
disi ense with the examination of the complainant wheitt he complaint is under s 476 {see Select Committee 
Report 1916). 

2 Proceeding of Uiglatrstei not empowered.— As to the effect ot a Ma^strate not emjwwered 
in that behalf erroneously and m good faith taking cognizance of an offence on a complaint under s 190(1) 
cl (fl) see s 529 (e). 

S. Taking cognliance — A Migistrate takes co{,iiizanceoi a complaint uiiders 190(l),(<i) Vote 3 
thereto A Magistrate is bound to take cognizance see Note 16 under s. 140 

4. CompUlnt.— For definition sees 4 (A) andfor whatis or is not a compUint s<’e' 2— 12 there 

under and Notes under Heading II under s 190 The provisions of this section and s. 203 do not appl> to 
applications under s 552 for restoraUon of abducted females when no offence is alleged 4 Bom L. R. 609 

S Complainant— who may complain See Notes 3 a id 14 under s. 190 
(i) Comptaint tn t st\te prosecution authon ed under s 196 — See 33 C. Hi , 32 ** 3. Note 7 t 
196 and Note 11 at p 9 _ 

• Ad4-) br Act XVIII of 
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SS 199-A — 2003 OF COMPLAINTS TO MAGISTRATES 501 

S OrdlBftrllp cempUlAt mait be presented U peiiba.— The words ‘at once' dearly Indicate that 
ordinarily a comphlnt must be presented in persoa A complaint should never be accepted whiA is not signed 
bj the complaia-int and is not preferred by a person duly aulhorited to prefer that specific complaint, 40 C. 92. 

(I) Muihtyar cannot present *A compUmt under ss. 408 and 409, 1 P. C., having been 

presented by the complainant’s Muklityar instead oi by the complainant herself who was not present m Court, 
held, that the Magistrate was Justifietl In dismissing the complaint, as he had no opportunity of examining the 
complainant as required b> this section, Ratanlal 6M. But it is not necessary for a Magistrate receiving a 
Police report to treat the reporting office as a complainant, 9 L. B. R. 146. 

(II) Agent may present Where sanction to prosecute has been accorded to a particular 

person, the prosecution might be initiated cither by his heir or by any person specially authonzed, but, in the 
latter case, the Magistrate is bound to record the authority of the actual complainant, even though the 
Magistrate be a Presidency Magisirate to whom d (6) of this section applies No summons could lawfully 
issue on the accused until the complainant s authority had been exhibited and recorded, S2 C. 469. See also 
8 C.W. N.797. 

7. fiectlou 200 — 20S mast be ibrleUy complied with.— Ss. 200—203 should be read together, 14 C. 111. 
The jirocedure laid down by these sections must be stnctly comphed with. See 11 A. L. J.921=3 15 Cp. L. J. 21, 
188IJLV.M. 47; 10 H. L.T, 120 » 12 Cr. L. J. 453; 10 a V. R. 773 3 Cr. L }.4T1; SO C. 923; 9 & W. N. 199; 
8 C. w. M. 810 : 17 Cr. L. 3. 398,(C.) 

(») Afagutraie must deal wdh the comptatni as provided by Mu Chapter and cannot refer to Police 
under s 1S6 (3).— On the presentation of a complaint the Magistrate has no option of either taking cognizance 
inthemannerprovidedbythisChapterorofreiernngtothePohceformaestigationunders ISS (3V It is his 
duty to Immediately pirocecd in the manner laid down in this Chapter (1911) 2 M. tS. N. 71 « 10 M. L. T. 120 ■■ 12 
Cp. L. 3, 45X The case in 30 & 923, it wns explained does not pronounce any opinion on the legality oi the 
action in not proceeding as laid down by s 200 but merelj considers the effect of his omission on the legality 
o! orders subsequently passed under ss 200 and 476 

(i») Cannot refer to a superior MogutraU for orders —A Magistrate who receives a complaint and 
examines the complainant must deal with u himself under 8. 203 or 8 204, and cannot send it to the District 
Magistrate for orders, 40 C. V. N. 1085. Where a complaint against a Police-officer was preferred to a Deputy 
Magistrate who having examined the complainant, put the case up before the Distnet Magistrate and the 
Utter officer on the strength of a report from the District Superintendent ol Police dismissed the complaint 
under s 203, without even examining the complainant, Ar/if that the provisions of ss 201 and 202 nothaving been 
complied with and the complainant not being examined by the Magistrate who dismissed the Icomplaint, the 
order of dismissal was wrong and illegal 9 C. W. M. 199 =>2 O. L. J 91. also 5 C.TI. N. 843 ; 39 C. 1041. 

(III) Magistrates eannol decline jurtsdieiion andrefuse to entertain eoinplaint—\ Magistrate cannot 
decline lunsdicUon because the oflence complained against is cognizable by the village headman, 7 U. H. 0. tL 
Xppx. XXXI =■ Welp, II 23T. A Magistrate cannot refuse a summons to a complainant, even in a case m whidi 
the charge might have been made to the Police in the first instance, 14 V. R. 35. A complaint properly laid 
under the Indian Penal Code should be investigated even if the case be one in which a civil action will lie, 
10 V. R. 40. But where a complaint is purely of a civil nature and discloses no offence, the Magistrate may 
refuse to entertain it An order directing the petition ol complaint to be filed le , to be shelved In the office is 
Illegal, 16 W. R. 58. 

8. Object of exaiaiaatlea li to aieertais U there b a prima laeie cate.— The obyect of the provision 
IS to prevent the Issue of process in cases where the examination of the complainant would show that the 
complaint was clearly false, frivolous or vexatious and that further proceedings would tend merely to harass 
unnecessarily an accused person and waste the time of the Court 11 P. R ISlls 1(5 F. L. R. 1911 » 12 Cr. L. 3. 
217} 10 A.L J.79«13Cr. L.J.70I. 

9. Examination ol cempltln&nt how to be made. — A crois-examuiauon of a complainant by a Magis- 
trate taking cognizance of a case on the depositions recorded by another Magistrate is not a sufRaent 
complnnce with law to enable the Magistrate to deal with the case under s 203, 80 a 921 See 13 B. 600 as to 
whether a Magistrate can cross-examine .a complxinanL The prescribed mode of ascertaining what a complaint 
is, is to examine the complainant and reduce his examination to writing, Velr II, 237. Care should be taken in 
conducting examinations of comp'ainints unde' this section to make the inquiry sufTiaently full to enable the 
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502 THE CODE OF CRIMINAL PROCEDURE [Chap. XVI, 

Magistrate to judge whether there are any grounds fc>r proceeding— C Cr, Or, p 14 The examina- 
tion of the complainant is not to be a w»cre >&r7«,^but an intelligent inquiry info the subject matter of the 
complaint, earned far enough to enable the Magistrate to exercise his^urfg^mrnf as to whether tliere is or is not 
sufficient ground forproceeding, WUkins 2. 

In every case the. complainaiii should be examined intelligently m such a mannecas to enable the 
Magistrate to determine whether there ts prtmu /aete Isnffiaent ground lor proceeding The mdismminate 
Issue of process almost as a matter of course encourages Wise, fmolous and lexatioits complaints andresulUia 
^enous hardship to a large portion ot the persons accused, besides wisting the time of the Courts SpeaaL 
caution should be used when several persons ate accused at once and in cases where it appears dial there 
is dispute between the complainant and the accused about a mitter which should be decided by the Ciiil 
Courts. Magistrates should also bear m mind the provisions of s 93, 1 PC and apply them reasonably to the 
complainants before lliem, with reference to the position in life of the parties concerned and the habits oi the 
class to iihich thej belong The law requires that the complainant shall be examined “ a/ . The practice 
of fixing a future date for the examination of a complainant IS absolutely prohibitei^C* P Cr Cif, Piirt 
No 14 

(f) Ciui comptawant be examined on comintssion^'-Pt. commission cannot be issued for the ex- 
amination of a complainant, inasmuch ass SOt relates to commissions for the examination of witnesses, .and in 
the preliminary stage of proceeding a complaiiiaht is not a witness but a complainant, 10 P.B. 189^ Contra 
42 C. 19, where it was held that the terms of s. 503 are xci^ "ide They refer not only to an inquiry and a tnal, 
but to any other proceeding The section autlionzes the examination of 'iny witness and a complainant is 
certainty a witness. 

(ii) effect of omxssto/t to (akc the stgnalure of the eomplotnanl.— The omission to take the signature 
of the complainant vitiates the record and Cannot be cured by s S37,sothata coniiction cannot be had under 

s. 193 I P C, in respect of two contradictory staiemeuta, one made under this section but not signed, and tlie 

other made while examined as a w itnes^ 6 & W. N 840 

10. CompUinaat matt be examlaed at once— It attestation er eomplalat on oath taffielent? It i». 
the Magisiratea duty at once to e\amine the complainant on oath and reduce the substance of that exam 
mation into writing It is his duty to find out whether there ts any matter which calls lor inxesligatiou by a. 
Criminal Court 10 A, !<■ J. 79 = 13 Cr. L 3. 704 On presentation oi a complaint tlie Magistrate must examine 
tlie complainant upon oath and reduce or cause to be reduced the substance of that examination to wnung 
and that writing must be distinct from tlie complaint Merely calling upon the confplainnnt to attest the 
compbint on oatli IS not suffiaent coniplxince with the law, 18 A. 221. In distinguishing the case in 9 A. 666, 
the High Court observed ‘ that llie case was of an exceptional character The coniplaini was made by an 
Englishman against an Englishman Tlie .contents of-the complaint, which was drawn up in English had 
evidently been drawn up with a greit deal of care and not m the way in which complaints aye so often prepared 
for the Courts of Magistrates Except wlieft the complaint, is in writing and he transfers the case under s. 192, 
the MagisUate taking cognizance of ihe offence is bound to examine the complainant, and then he can either 
issue a summons to the accused or order an inquiry under s *02, ordi*mi53 the complaint under s. 203 IS C. 331- 
i’et also 6 Bom. L. R. 662 ; 33 M. 606. A Presidency Magistmie need e-xamine the complaint, only whenthe 
complaint I'j oral and he transfers the case under s I92, 2 P. R. 1912 =* 11 P. L. R. 1912 =a 12 Cr. J 339 In 
6Boni. L. R. 662 it ts stued that when a complaint is in wnling and is sufficiently clear, it may frequeutly be n 
sufficient comptnnee with s. 200 it the Aiagistmte reads it oxer to the complainant and the complainant is on 
oath asked to subsatbe it It isonly when the wntten comphiiit is obscure or vague, tliat the SHgistfaie »» 
bound to examine ihe complxinani at sufticvem length for the purpose of clearly ascertaining tlie allegations oi 
which the complaint is made. 

11. Effect of omlstlon to examine complainant —(i) Cannot dismiss complaint — exxmimiion ^ 

a complaint is cot a matter of form, and when a Magistrate dismisses a complaint without ^ 

examination himself, the omission IS X material one and lie does wbxt he hasno authont) todounderthe 

U B R. (1910) 1. 73 =, la Cr. L. J. 383. here a Magistrate, betore whom a complaint was bid, dismissed the 
comilami xnd s inctioned proceedings against the eomplxinant under s. 182 , I P, C., without examining tie 
complainum ur the wiinesses named by him but only on -i companson of the complaint and the papers, 
lonnecied with x comp! lint tim prevloustj been madeat a Pohce^tation Jleld tint the proceedings were 
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irregular and must be quashed, and Uie Magistrate should be directed to re-open the inquiry and examine 
the complainant, 4C.L.H>1SL &;also 17 Dismissal ot complaint duhout exarnination will be set 

aside 30 0.933; BC.V,N 199 ; 3 C. W. H. 17; 26 Bon.L.R.163. 

(II) CdttHoi re/er/arinqniry aid report under s WL-^See Note 10 toj 20i Unless a complainant 
IS duly examined, inquiry and report under s 202 cannot be called for nnd U made, are made w ithout junsdiaion 
and cannot form the basis of any further action 27 0.921; 4 C. V. N X5; 1900 k. V. N 189 ; 2 P. R.1912 =. lip. 
L.R. 1912>=«12 Cr.L.J.S39. 

(«») Cannot usue Proeess for appearance of flrcajri— Process issued to the accused without 
examining complainant may be set aside, 17 C. B. H. 419 » 11 Cr. L. J. 76. Where a Magistrate summoned the 
accused before examining the complainant, it was held that he had misconceived hts duly m supposing that it 
w as not his business to examine the complainant, iBOi V. It 37 ; 4 H. H. C. R. 162. But where an accused person 
appears x-olunttnly before a Magistrate to answer a charge, the want of a complaint on oath, necesi,ary for 
the Issuing of a summons or warrant becomes immaterial. 9 B. H. C. R. Cr. Ca. 29. 


(»c) Calling for report from accused before examtntng complatnant—li. is an irregular proceeding 
on the part of the Magistrate to call on the per^n complained against to submit a report as to the truth or 
othennse of the alJegatKWis rnade against him, at hay rata, tins shou}d not ba dona before the complainant has 
been examined, 3 C B. K. 17 ; 9 A. 466. ef presented a complaint to a Distnct Magistrate against a first-class 
Magistrate lor his having used certain ogcnsiv e words dunng the course ol an mquiiy , which alleged amounted 
to delamaUon The Distnct Magistrate expressing himseU saushed with ihe report of the firsKlass Magistrate 
rejected complaint without examining him. //c/tf. that the action of the Distnct Magistrate in calhng for 
the report was not proper, and thst m any case he ought to have heard the complainmt and his witnesses before 
acting upon any statement made m the rei>on b> the person complained against, Rataalal 9S4. 

(t») Ab sanctton can be granted for prosecutton under s 211, / P C—Where a complainant 
presented a petition to a Magistrate impugning the conectness of a report made by the police regarding proceed 
mgs instituted by him at the thana, held the complaint to the Magistrate ought to have been dealt with under 
this section and the complainant examined, before any order can legally be made for the prosecution 
of the complainant under s 211 1 P C, 33C.l;l0ci.B>H. 773««S Ct. h. 3. 471; see also 14C.J07; 27 C. 921; 
4 C. B. N. 3Q9;8C.B.M.254j7 H. 293; 22 B. 696 , tS A. 338 ; 2 P. R. 19l3.« 11 P. L.R. 1912 atl2 Cr.L.J.539; 
16 C. W. K. 95 ; 26 Bom. U fL 16X 

Where a complainant prefers a criminal charge before a Magistrate who neither examines him on 
oath nor takes downtus statement in writing, he cannot be proceeded against under s 2J1 I P C even if the 
diarge turns out to be a false one 28 Bom. L. B. 490 


(w) U^en omtssiOn amounts to mere trregulartly —Vihtxa a Tahsildar sent a yadast xa a Magistrate 
charging a person with an oQence under s 174 | p c . it was held that Uie omission of the Magistrate to 
examine the Tahsildxr was but an irregularity curable b> s. S37, 11 H. 413; 19 C. W H. 59. Every Magistrate 
who takes cognizance of an offence upon complaint should as a nutter of ordinary practice forthwith examine 
the complainant on oath and reduce the substance of his examination to writing and make the complainant 
sign the same This is a very salutary provision of jaw and Magistrates should be careful sUicdy to observe it 
in every c.i^e Where however, the complaint was preferred b> a responsible public official was reduced to 
writing and signed by the said official and was accompanied with a formal sanction by the Local Government 
for the prosecution of one of us servants and the accused person was actually convicted, /ir/d the Magistrate s 
failure to examine the complainant on oath had not in any way prejudiced the accused or caused a failure or 
miscarriage of justice and that the itre gulanty ha<i been covered by s 527 (a), (9 A. 666, 11 M. 443 and 63 P. E. 

follou>cd) IIP.R 1911«-146P L.R.191lB3laCr.L.J.217. Omissions to examine complainant is a mere 
irregul-iniy, 15 Cr. L. J. 649 (Bind) , IS A. U J. 8|9. But in 43 U. L 3. 710 it is he/d that omission to examine 
the complainant under s. 200 is a serious irregulanty justifying interference in revision by the High Court. 
But 46 C. 807 holds that a Police report in a non-cogmzabie case is eidier a complaint unders. 4 ora Police report 
within s. 190 (I) (6) and the Magistrate has lurisdiction to take cognizance of an offence under s. 2U of 
the 1 P C., disclosed therein (25 B. 150 and 32 ft. 3 mot fotlomed) If it is a comphini the omission of the 
Magistrate to examine the Police-officer under s goo is a mere irregularity not going to llie root of his 
jurisdiction. Failure to examine the complainant was merely an irreguUnty covered by s 537 A aMt did not 
occasion a miscarriage of justice or prejudice the a^sed m auj manner, 4 Lab. 359 ( 11 P. B- 1911 follou-ed). 
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12 Preeedve after examination —Haviag examined the complainant, the Magistrate tmisi either 
(») Issue summons, s 204, or («) order inquiry unders 202 , orftzt) dismiss the complaint under ■? 203, ISC. 334, 
12 B. 1615 16C.W.H.143 = lSCr.L.J. 125. 

(») Metgutrate cannot refuit judicial complainant Is entitled to be examined on 

his complaint ind if his case is found to be true, to have process against the accused. After having found the 
complaint to be true, the Magistrate cannot refuse judicial inquiry on the ground that there is no probability of 
conviction 29 C. 410 ; IS C. 334. See Note 7 to s 203 and Note 26 to s. 190 

' 13. When complaint suspielosa, complainant may be warneiL^When Magistrates have a suspicion 

that a charge is false and vexatious, but the suspiaon is not strong enough to justify them in withholding 
process they miy before directing issue of process or ordenng a local inquiry, warn the complainant of the risk 
heruns of being jirosecuted for a false complaint, orot being ordered to pay compensation to the accused by 
way of amends Magistrates should always endeavour to avoid compelling a person to appear before them to 
answer a criminal charge, unless they ha\e first satisfied themsehes that there is reason for proceeding against 
such person, Oadh Cr. Dig , p 7. 

If. Original complaint not to be retarned. — It is irregular to endorse and return to a partj !u» 
petioon or complaint alleging an offence. The petitioner is only entitled to an authenticated cop> of the 
Magistrate s order, on proper stamp, Weir II, 237. 

15. Refusal to sign statement is punishable under s 180, 1 P C 

16 Complaint and examination of complainant whether and when admissible in evidence.— A com- 
plaint though sworn to is a statement not made m presence of the accused and cannot be taken as evidence as 
against him 10 M. L. T. 506 (1911) 2 M. W. N. 676 12 Cr. X.. J. 583. A petition of complaint and the exam 

ination of complainsnt on oath taken under this section are admissible as dying declarations under s 32 clause 
(1) of the Evidence Act, and are not as such, matters required by law to be reduced to the form of a 
document within the meaning ot s 91 of that Act so as to exclude psrol evidence of their terms The statement 
admissible in evidence when made in the absence of the accused is the oral statement ol the deceased, and 
not the record of it and such oral statement must be proved by the i>efSon who recorded it or heard it made, 
6 a 211 and 6 C. W. K 72 followed in 36 C. 659. t 

17. No aetloa lies for defamation In respect of •tatemenls made In eompUlnb—A statement con 
tamed in n complaint is absolutely privileged. If the complaint is false, the complainant may be prosecuted for 
preferring a false charge, but he cannot be convicted of defamation, 11 M. T. 43l«* IS Cr. L. J. 2935 33 t 850. 
See also / xlley \ Roney, 6l L. J, Q. B. 727 , 36 M. 216 (P.B.) 

Proceiiureb Mi i> 201 . (1) If the complaint has been made in writing to a Magistrate 

trate'^t roraf^tem to "ho is not competent to take cognizance of the case, he shall return the 

take cognizance of the complaint for pre*entation to the proper Court with an endorsement to that 

efiect 

2; It the complaint has not been made m writing, such Magistrate shall direct the com 
plamant to thi proper Court 

Notet,— 1. Oral complaints.— Sub-sec (2) which ts new contemplates the presentition of onl com- 
plaints The corresponding section of (he 1382 Code dealt only with complaints In writing 

2. Competency of Magistrate*.— The want of competency contemplated by this section may be due to 
(i)die Magistrate not being empowered under s. 190 or (n) wsm of local jurisdiction, or (in) wantol previous 
sanction under s 132 or ss 19S — 199 or under tome SpiKlal or Local law, or (tv) to the Magistrate not being 
qualified to try under Sch If. coL 8 or to commit for tnal under a 206 or [v) where the accused is an Liir 05 >ean 
British subject. A refusal to act for uant of a proper sanction is no bar to a subsequent complaint with a 
propw sanction, 24 M. 337. 

3. Proeedare where Magistrate I* not competent —If on (lersual of the petition of complaint the 

Magistrate finds he has no junsdiciion he fs not bonnd to examine the complainant, and indeed he could net 

do so, blit should return jt, after making the endorsement required by this section when the compliint is in 
writfng, Agra N A. 1862 at p 31S If not competent to take cognizance the MagiSinte shouUl act immediately 
uruler thi« section without rsamioing the complainant 10 C. W. N 1088 
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ss 200-202] 


rostponement 
issue o{ process. 


^202» (1) ^n> Mapstr-itc on receipt ot a complaim of an offence of which he is 

niithorin,-d to uke cOgnizance, or iihich his been tnnsferred to him under 
section mii, if he t 11 lnk^ fit for reasons to fit recorded m writing, 
postpone the issm of procchS for compelling the attendance of the person 
complained against and either inquire into the case himscU or, if he is a ifagstrate other than n 
Magistrate of the third class direct an inquiry or imestigation to be made by any Magistrate 
subordimate to him, or by a PoliciMifficcr or bj such other jierson as he thinks fit for the purpose 
of ascertaining the truth or falsehood of the complaint 

Provided that no such thrcction shall Iw made — 

(rt) unless the comphimnt lias bven C'cnmined on oath under the provisions of 
stxmon 200 or 


(i) where the compliint has licen made by a Court under the provisions of this Code 
*(2) If an> inqmrj or investigation under this •section is made by a person not being a 
Magistrate or a Policcofficer, such person shall exercise all the powers conferred by this Code on 
an officer m charge of a Police-station except that he shall not have power to arrest without 
warrant 


+ “(2A) An> Magistrate inquiring into a case under this section ma> if he thinks fit, 
take evadence of ualnesses on oath 


(3) This section applies also to the Police m the tow n of Calcutta and Bomba> 


Mote —Under the new amendment a aiagistrate can act under s 202 though b case be transferred to 
himunders 192 (dealingwith transferof easesbv Alagistrates). The proviso undersutxiauses (of and (^) is 
newly added Clause (2 AJ was newly inserted 


U C. 8Si which was decided before the section was amended holds that it has been a long practice 
to refer complaints to Subordinate Magistrates for local inquiry and report The words ' direct a previous local 
Investigation b> any officer subordinate include alocal investigation b\ a Subordinate Magistrate, The 
definitions o! Inquiry” and imevugation ms 4 are not exhaustive and ire expressed to be subject to the 
context The present amendment clearb comers the power upon a Magistrate other than a Magistrate of the 
third cla.ss to direct an inquir> or invesUgaiion to be made b> any Magistrate subordinate to him and therefore 
expressly adopts the view held in 46 & 694. And the rulings in 38 C. 6B and 15 A> L J 642 holding to the 
r^ntrary arc no longer good law \See Note 9 tnfra ) 


Nates.—!, ^a) Itsur of Procets ss. 6R and 75 1 or their forms jreSch V Nos I and 2. 


2 All the powers of a Stslton House Officer — See ss 55 5b 127 128 153 156 and 157 


8. Id Madras, all Presidency Hagbtrates are specially empowered.— In Madras all Presidency 
Magistrates other thxn the Chief Presidency Magistrate have been invested wi h powers under this section— 
PoriSL George Ga-elte 1892 Pi. / p 585 


AFPUGATION OF SECTION 

4. Thlrd*class Magistrates not competent to postpone process.— A M igistrste of the third chss cannot 
postjione the issue of process even il he distrusts the truth o! the complaint 

9 Sectloa applies osly when Magistrate takes cogalsanee en complaint- Hogtslrafe cannot mate 
enquiry without co nplaint—’X'M'i section by its terms onlv applies to cases where there is a complaint which is 
expressly distinguished from s. 191 and further xppliesoulj to cases where the Migisinie sees 

reason to distrust the truth of the comphint and x >lagistr*te vctin,. upon second-hand Information cannot be 
said to be acting upon complaint. 24 P R. 1888 Magistmte takinj, cognizance under s. 190 (r) Is not competent 
torefer,7a L R.t8=!l4Cr L.J 600 When there istiofonnalcompalni before a Magistrate any Imjuiry made b> 

•Sub^«llon« tl)*"'! W'r»r»»ub*t lutrd for lh*or • ml* Wdlonbr AM XMII of IMI • M 
t SutMMS on {i A) !• ().lrd by Art XV lit of int * S« 
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him into the truth of any mfonnatioii received by him IS notan investigation directed by law and has no legal 
Character and is not m any sense a judicial proceeding. Therefore any person mahing a false statement on 
oath m such inquiry cannot be prosecuted for giving false evidence as the Magistrate had no more authority to 
administer an oath or compel his questions to be answered than a private individual. 13 P. R. 1893, c/ 32 A. 80. 
*(raIbo7A.L.J.6l8»*llCr.I«.J.331. On receipt ofa Police report of an offence under s l73,aSul>divisional 
Magistrate directed another Subordunte Magistrate to investigate, the Subordinate Magistrate examined 
witnesses ind made a report to the Sub divisional Magistrate who thereupon directed the issue of summons , 
Mdxh^ proceedings were uholly irregular It was open to the Sulxlivisional Magistrate to take cognuanceot 
fie (^se under s i9o (b), but he did not choose to do so and fx-oceeded to make over the case for inquiry and 
enough the matter he was dealing with was on a complaint under s 200 The proceedings before the 
^uwrdinate Magistrate were not in consonance with the provisions of the law, 40 C.854 'ITC. W, N, 79S = 14Cr. 
b J. 425. So also where information was lodged with the police who reported it to be false and a Magistrate 
on receipt of the Police report passed the order 'complainant to prove his case ' and made over the case to 

a.°»! saf- ucr i j° 38?'*' ” “• 


at 1. ** diret/ iiigsttgafwit w/tttt person dischorged under s 233 —The inquiry under this 

sectionshouldiiotbnciiiiloundediiiththeinqoityundetChapter XVIII This section applies only to lie case 
01 a complaint on which the Masismie does not see ei to issue process It is not competent to a Masislnile la 

I no by the Police into a case In which Ihe accused has 

been discharged under s 253, Weif If, 239 


. j ’* to refer for nKjutry tn matnUnance cases, s 488 —A petition under s. 488 is not a case 

tituted on a complaint as defined in s ^ (A), and therefore the Magistrate to whom such a petmon is preferred 
us t'^Quire into It himself and has no power to refer it to a Subordinate Magistrate forinquir> and to dismiss- 
It on his report, 39 P, R, 1905 - 90 P. L. R. 1905 « 9 Ce.C, J. 421 jotlowsng 11 M. 199. 

i\, ** J ®®®5***“*“* entitled to be believed and have proee*! Issned.— Every complainant is entitled to have 

e accuse summoned unless the MagisiratewhotakcscognizanceofthecompUmtdoesnotlielieveitorhas- 
eomu doubts regarding Its truth, 27 C.798 ,U. B.R.{t9l0) I.?3>- 12 Cr. I. J.385. When aman files a complaint 
t ” A **** rendering himself liable to prosecuuon and imprisonment if it is filse, he is entitled 

tj be beljvvfd. unless there is some apparent reason for disbelieving him and he is enliUed to have the persons 
against uhum he complains, brought before the Court and tried, 40 C. 444. Tlie Magistrate should start upon 
the right ind healthy presumption that a person who has taken the trouble to come into Court and to take the 
u er step ot instiiuting a complaint is acting upon knowledge or informition which he believes to be true 
To start with the presumption lint i complaint is false is not i sound method of procedure Hence it is that 
w len a ^fagistrsfc is not satished as to the truth of a comphint the law requires him to record his reasons for 
not being so satisfied 11 A. I,. J. 7S4 = 14 Cr. L. J 493. See also 29 a 410 


n 1 f Process may be postponed only when Magistrate is net satisfied as to the irnth of the complaint.— 
r uiaril) alter the examination of the complaint process shall issue. The Magistrate has no discretion to 
tna e a icnl inquiry Such an inquiry can be Ae/d only when he, is not satisfied as to the truth of the 
TOmp uni, c. m , 9 A 85 , 1900 A. W. N. 189 A Magistrate Can send a case for inquiry by the 1 olice under 
this MQtion only when lor re isons stated b> him he distrusts the truth of the complaint. A circuhr issued by 
the District Magistrate that lit cases against the Police should be sent for inquin to the Superiiilendent of 
Police IS illegni 20 M. 3S7 


5 Magistrate must record his FeasoDtfordbtrnsUBg tbetrnth of the complaint.— The Magistrate is 
bound to sntp his reisotti lor not being s uisfied, 27 C.S31 ; II C. 141 j 1884 A. W. H. 47, 1902 A. W. K. 193 , • S. L R. 
83 = 13 Cr, t. X 749, 20 H. 3s7 ,40 C. 4i — The reasons so recorded will enable the Court of Revision to see 

whether proper discretion has been exercised 14C.141, 17 Cr. L. J. 398 (t) 1 


(»i tieasonfor ,tmeti,fmeii/ — '\\e have subsUtuted the words is uvt sahsfed as to the truth of a 
^tnplaim nv sees no rectsun to distrust the truth of a complamt. in sub-sec (I) m order to give a little lurther 
UtituJc to the Magistrates discretion —Set Com Rtf 

tint! u, “f**® ^‘fureofafilagistrate havingjunsdictioii to act under this sec* 

cl 1. ? “IS”' .nd 't ■" “ 






S 202] Of COMPLAINTS TO MAGISTRATES 507 

5H.L.T.79; 10 H. L.T. 1S0<« (1911) 3 U. W. N.7I» 13 Cr. L. 463; IS k. L.J.6(3. Buti^^li C. 141; 3T C. 

911 and 40 C. 414 WTiere U fifid thit sudi a failure was not a mere irreguliTit> as the provisions o{ the 
statute were im;>eralive and Merc directl) disobcjed. Note abo\e ^ ^ 

9, KafUtrate maf • Inquire* or ‘direct Inquiry or investigation'— Magistrate not competent to adopl 


'section, It he Is not satisfied ns to the truth ol the complimt, ll A. L. J. 921 = is Cr. L. J. 21. ’ ’ 

(n) Cm coil upon Iht Suhordinote MogxUraU to make an inquiry other thano local xnvesUgation*^ 
Lndcr the old section a Magistrate could not call upon a Subordirute Magistrate to make an inquiry other than 
a local imesugation , hut now under the present amendment a Magistrate other than a Magistrate of tlie third ' 
dass may direct an inquiry h> a Subordinate Magistrate Therefore 38 C 668 and IS A. I*. J. 642 holding the | 

ccntraty \iew are no longer law (sCtf Note above). 

(in) Connot direct local iMiri/i^a/ion by a supenor MagtUrale Deputy Nlagistrate m charge of 
the District Magistrate s office at headquarters has no power as sudi, after taking cognizance of a complaint 
and examining the complainant on oatli to send the case under this section for local investigation by the bub 
divisional Officer to whom he is by law subordinate, nor dismiss the complaint, and to direct the prosecution 
of the complainant under s 476 on the report and investigation by the latter, 39 C. 104L 

(lu) Cannot refer the mailer for the orders of the Dulnct After the eKaminalion ot the 

complainant a Subordinate Magistrate may either dismiss the complaint for good cause or direct any Investiga* 
tion under this section postponing the i«su« ot process or immediately issue process for the attendance of the 
accused. He cannot suspend action and report the matter for the orders of the District Magistrate because that 
officer directed that he should do so whenever a complaiiu ts made oi a particular class otofieiiee Such a 
direction is illegal, 10 C. W. K. 1086 4 Cr. L. J. 213. Dut if he has not suspend ed his proceedings, but has 

proceeded either under this section or under s 204 there seems to be no resson why he nny not report to the 
District Magistrate so as to citable the Utter either to withdraw the case for tml by himseh or to transfer it to 
«ome other competent Magistrate lot trial 

9>A. After receipt of result of the local loYestigatlon, cannot Magbtrate hold another iaqulrV ?—* 
When a M igistnte has once acted under « 202 and ordered an investigation by a person other than himseli 
he IS precluded from following the local investigation op by another inquiry Jf there is ground tor any further 
inquiry, It is belter that process should issue tgimst the accused and the evidence adduced in hi» presence, 

11 A L. J 784 = 14 Cr. L J 493 Kut 38 C 63, Note 9 (it) ‘ 

10 Reference cnnnot be made before examination ot complainant.— A comphinant must be 
examined either by the Magistrate who receives the complaint or by some other Magistrate to whom the case 
might have been uvnslerred before a report can be called lor under this section Rataiilal868 Where therefore 
a report was called for before the examination of the complainant , held that the inquiry conducted by the 
Magistrate vvho was asked to report was irregular and made without jurisdiction and ihst no action could 
validly be taken upon such report 27 C. 931, see also 4 C. W.R. 305 , 30 C. 933; 4 C.L. R. 134; 13 C. 334 , 3C 
W.N. 17 and 9 aW.N 199, 2P.R. 1912 = 11 P. L.R. 1912 = 12 Cr L J.539; 8 S. L.R 31 = 18 Cr.L J.662. 
When without examining the complainant, the Magistrate referred the case for Police invcsugation and on 
receipt of the report proceeded to act under s. 203 xnd the complainant asked for a judicial inquiry held tliat 
]t could not be retused, 29 C.410. Lnlessa complainant is dulyexamtned, an inquiry and report under this 
section cannot be called for, and if made, are without jurisdiction and cannot form the basis of any further 
action , and a complainant, who was not examined cannot be prosecuted in respect oi his complaint which 
w vs dismi«sed on a report called for under thu section 2 R. R. 1912 = 11 P, L. R, 1912 = 12 Cr. L. J. 539 

(!) Exoimnation by Subordinate Jilogwrate of no avail, when reference made by superior 
Plagxstrale — Where a supenor Magistrate transferred to his ow n file a case pending on the file ol a Magistmte 
subordinate to him after the coipplatnant had been examined by the latter, and referred It to the police for 
inquiry and report, without examining the complainant and recording his reasons for distrusting the truth of the 
complaint and on receipt of a report trom the Police that the complaint was not bona fide, dismissed it , held’ 
the order of dismissal was illegal for failure to follow the f»ov isions of this and the next section, Weir 11, 244. 
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li ItefereBce c&ntiot be itaade after isne of procett to accnsed — Once process has been issued 
against the accused the Magistrate cannot exercise flie option of holding a preliminary inquiry He must 
proceed with the tnal 6SLB83»13CrI<J 749 When a Magistrate has accepted a complaint and issued 
process upon it and taken evidence for the complainant his successor cannot refer the case to the Police for 
inquiiy Such a procedure is coiitraiy to the provisions ol s 350 9 M 282 This section does not contemplate 
action being taken under it when the case for the prosecution has closed 1900 A W> H 189 A Maps 
trate discharging an accused under s 253 cannot order further inquiry Weir II, 239 The procedure 
prescribed by this section can onlv be adopted before a process issues compelling the attendance of a person 
complained against A Mapstrate who after issue of process and taking of evidence m a case calls upon 
another person to make inquiry and report acts distinctly m contravention of the procedure prescribed b> la v 
When he acts upon that report which is not evidence and decides the case upon it, he in fact abdicates 
his judiaal functions and instead of deciding the case himself upon evidence as the law requires him to do 
leaves it to another person not authorized by law to decide it 1899 A, W N 140 The previous inquiij 
provided for by this section before complaint is taken up ought not to be made after the accused has Iwen 
brought before the Court under a warrant 21 W B. 44 

(i) Dtslnel Magiiirale cannot dinct further tnqutry ajter a Magistrate has taken cogni ance and has 

issued process — Penis of the eotnbtnahon of executive and judicial functions in the same officer — A complaint 
was filed before a first-clasa Magistrate on behalf of the CoOeclor as the head of the excise administration 
against i'unders. 49 of /Arf of 1896 Process was duly issued under s 204 without any inquiry 

under this section and proceedings under ss 242 and 244 were also taken Notwithstanding all this the 
Collector who was also the District Magistrate ordered the Police to make independent investigation m the 
case. On being asked by the Chief Court the Distnct Magistrate explained that he acted as- head of the excise 
administration. Held that the procedure of the Distnct Magistrate as such or as a Collector was wholly illegal 
and ultra vires Also when an illegal order Is passed and action taken which involves matters coming within 
the purview of law and justice and within tlie scope of the authonty of the Courts such authontj' cannot be 
ousted by the mere f/rr of tlie officer (hat he was not acting as a judicial officer but in his executive 
capacity and the High Court can interfere in such matters m revision IP R 1998-»7Cf L J 202 

(ii) Interference by District Magistrate illegal whet Subordinate Magistrate has ordered issue 
of process —Where a Subordinate Klagistrate has aheretaininationof the complainant ordered process to issue 
the Distnct Magistrate unless he thought it proper to remove the case to his own file under s. 528 has no i^wer 
to interfere in the trial of the ca‘e and to pass an order one directing a judicial inquiry b> another Magis* 
trate) In the case So as to postpone the tnal Qtuzre even if the District Magistrate had withdrawn the 
case to his own fie whether be could direct a judicial inquiry by any other Magistrate before the issue of 
process so as to postpone the tnal because every complainant is entitled to have the accused summoned unle« 
the Magi strate who takes cognizance of the complaint does not believe it or has some doubts regardlnj, its 
m th 27 a 798 See also 27 C. 979 , 4 C. W N 242 and SO C 449 , 19 A L J 642. 

LOCAL INYESTIOATlOH 

12 Magistrate mast himself make Inquiry and not refer wlthont neceiilty— Alter v perfunctory 
examination of the complainant the Magistrate who took cognizance of the complaint had direct an 
investigation of the case {vi a cnminal breach ot trust against a tnumrii) by a Subordinate Magistrate, 

J held that such an order was lUegaL The duty of making such an inquiry lies upon the Magistrate ta ng 
cognizance. The present was no case for a local investigation There was no quarrel about boundaries or j 
matter of that kind and It is only a local Investigation which the Magistrate tiler examining the comp ai ^ 
can pass on to some one else 10 A L J 79 = 13 Or L.J 704. The Magistrate of a distnct wlo iook 
co^n zance of t coinpltmt against t publ c officer made it over to a firsKlass Magistrate to ma e a oca 
Jivjuiry and then dispose of the case The f rst-class Magistrate held the local inquiry examined the prosecl^ 
tlon will esses tntl passed tn order dismissing ibe complaint nnd d reeled the prosecution ot ll e comp ainam 
under s. 4-6 for an offence i nder s. 21 1 I P C //e/d that the order of the District Magistrate before wliorn the 
complaint was laid directing the Subordinate Magistrate to whom the case w as transferred ^ 

iruiulr> was bad inasmuch as the Corle made no juovision forsucha course 18 C W N 95 = 13 Cr L 7 
The Code docs not perm i a Magistrate to refer a complaint to another Magistrate for inquiry and report 
20C.W K 63. \ Magistrate may in lu re I »lo the case himself before directing « local investigation a 
Mag strate lakiog coj^nizance cannot hold si further in lulry after receipt of the report ofalocal investigation 
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It 1. L. S. ea li Cr. L. J> ^3. The existence oi a ptevio^s departmental intjuirj exonerating accused horn 
accusation which lormed the subject of complaint ts not a suffiaent substitute for the personal inquiry or the 
local investigation contemplated by this section, *33 P. R. 1897. 

13. Who may make latii»tl|atloo.— (i) a cUrk —The investigation contemplated by this section 

may be made by an> officer subordinate to the Magistrate. e\en though he be a clerk , but if the investigation is 
entrusted to a Subordinate Magistrate he can in conducting die investigation exercise all magisterial powers, 
including the poiver to administer an oath, 36 C. 73 

(lij MagxstraU not A Magistrate holding a local imesti 

gallon under this section need not be competent to entertain the complaint which he is asked to imestigat6 
Where the Magistrate who directs the ini estigation is competent to entertain it and dispose of the complaint on 
the evidence recorded at the local imestigalion there is no irregularity, and the complainant is not entitled to 
hat e all his witnesses examined by a Magistrate competent to take cognizance of the complaint, 6 C. V. N 293. 
Itut if a District Magistrate to whom a complaint ol an offence exclusiv ely triable by a Court of Session is made, 
makes it o\er for inquiry to a second-class Magistrate before examining the complainant, such inquiry cannot 
b'* regarded as one made under this section, 4 C. W. H. 803. 


another Magistrate of the first class to make inquiry under this section 2P.R 1812 cb 11 P, L. R. 1018s 12 Cr.Xt. 
J.S39. :S^ir also 39 C. 1041. 

(iv) Dirteting Polxco^S^cer who to myuire » If tlie accused be himseUa 

Police^Sicer and as such subordinate to a Magistrate, it is not proper, and it was nei er contemplated, that the 
Magistrate should call for report from him for the purpose of ascertaining the truth of the complaint, 14 C. 141} 
SC.W.N,17, 188ii.W.M. 47. In sudi cases it is generally better that the inquiry should be prosecuted 
b> a Magistrate, 20 U. 337, and he should amse at a conclusion from evidence taken by himself 4 C. W. H, 
221 ] 1901 A. V. M. 189 Where there is a complaint against an officer of the Police force, it is inadvisable to 
direct the Supentitendent of Police to make a local investigation and to report as to the truth of the facts of the 
complaint 9 C. W. K. 199 * 2 Cr, t. J. 91 

14 IndUcrimlamte ue ol Police agency for inxestlgatlng complaints objectionable —It is an abuse 
lit Ute power given by this section to refer petty cases of assault and the like to the Police for inquiry The 
proper course for a Magistrate is to take action on the complaint at once unless it is manifestly false There is 
abundance of senous work to occupy the time of the Police force without setting them to make preliminary 
inquiries into petty matters in which moreover they are under a strong temptation to make money out of the 
complaint S9 P R 1894, It is not a proper course for a Magistrate when a complaint vs made before him of 
an offence of which he can take cognizance to refer the complatant to a Polic&officer He is bound to receive 
the complaint, and after examining the complainant to proceed according to law A different course would 
foster abuses and defeat the purpose of law, which is to give to persons who have been injured an access to 
justice independent of Police 12 B. 161 Magistrates are cautioned against the indiscriminate use ol Police 
agency for the purpose of ascertaining matters as to which a Magistrate is bound to form his own opinion 
upon evidence given m his presence This caution isespeaall) needful m respect of cases tnabte under 
Chapter XX and cases regarding offences not cognizable b\ the Police- fPiZ/fiwj 108 The practice of 
referring tnvial cases for Police ini estigation is objectionable on general grounds and tends to produce 
undesirable results in Police administration. It will be frequently found sufficient to limit the inquiry to 
tne particular matters which have created distrust as to the &uth of the complaint When inquiry is found 
necessary, and the case uofasenous nature thePobce should ordmanly be emplojed, but in trivial cases, 
unless there be some speaal reason for using a Police-officer one of the othermodes of inquiry permitted by 
the section should be adopted.— r.!"! Or.Chifi XLI p il9 The employment oi the Police to inquire into 
i on-cognizable cases is open to rou<* objection and should be discouraged. When however, it is necessary to 
employ the Police in such cases the Magistrate should mention the section under which the complaint seems 
to f-ill and should indicate clearly the particular point or points into which inquiry is nstdvi—Beng Pol 
Cl dr p S70 







5l0 


THE CODE OF CRIMINAL PROCEDURE 


[Chap XVI, 


a. Procedare In teferrtajfor inaesliiadon complihin of lion-eo<»ii«bI« oPeneM throagh PoUci- 
In relemai: complaints ol non-cogmjable oUencestothe Police forlnvestigation, Magisfrates should adopt tha 

followTHg procedure — 

(I) Before issue ol orders to the Police to investigate any complaint, the complainant should be 
examined and the substance of his statement recorded on the back of his petition (2) In no case should the 
onginal petition be made o\er to the Police. Should it appear necessar> or advisable, for the proper under 
standing of (he points which require local tmest^tion, to communicate the terms of the petition to the Police, 
a copy of the petition should be sent (3) The point or points requinng local inquiry should be definitely 
and speaally stated in the order sent to the Police (4) Onl> such complaints should be referred to tlie Police 

for in\es{igation as the Magistrate considers cannot be properly decided without such inquiry, and he should m 

all cases, record on the original his reasons for ordering the laqutiy — Ord^ N-W P, v 307 


18 M&|btrate making local iavestlgatlott acts jndieially and may administer oaths— Where a 
Magistrate after taking cognizance of a case on complaint sent it to another Magestrate who after inquiry 
directed the prosecution of the complainant under s. 476, held, that he was competent to do sO as the proceeding 
conducted by him was a judicial proceeding where witnesses were examined, 38 a72. It is clear from the 
definition of ‘Court in the Indian Etndence Act which includes all Magistrates and from s. 4 of the Oaths 
Act iijiich aulhonxes Cw/r/j to administee oaths that a Jl/agiscnate conducting’ a local inxestigaCiati is 
competent to administer oaths to persons examined l» himatsudi local iniestigatlon. As this local mvestiga 
uon is held b) the Magistrate under aulhonf) ofth<5law,i^,s.202. the oath was lawfully administered by him 
in the course of such investigation Sulwec (2) and the concluding portion of sbb-sec (I) make it clear that the 
local investigation if entrusted to a Magistrate is entrusted to him as a ^Iaglstrate subordinate to the Magistrate 
directing the local investigation and he can therefore exercise all the powers of a Magistrate including the 
power to administer on oath buch proceeding Is a judicial proceeding within the meaning of s 476, 1 Cr. L. 
j. 118 (H.) Con/rtL — A prelinunatj investigation undertaken b> a Court under this section is not a judicial 
proceeding and therefore a person cannot be prosecuted lor an offence brought to the notice of the Court during 

« *s''. ”T“r I -r- !.’“*► irw. 

s.: i 

( I 

the presence of the complainant who was allowed to suggest questions, sanction to prosecute a person for 
making a false statement under such circumstances was set aside as illegal, Weir 11, 167. 


17. Evidence need not be confined to couiplainajit alone.— The provisions of the section do not 
contine evidence in the inquiry under it to that of the complainant, but leave it to the discretion 0! the Magistrate 
to examine such witnesses and make such inquiry as he thinks fit, Ratanlal 669. The investigating officer 
ni3> examine the complainant and his witnesses and the defendant and his witr^sse, if any, 33 C. 1282. 
Want of personal knowledge on the part of the compIalnanFbt the arcumstances alleged m the complaint 
Is not a sufficient reason for dismissing the complaint. The complainant should be allowed to bring evidence 
to prove them. But see 11 C. W. W. 170 


18 Local investigation not intended to tupenede a regular trial — The object of this section is to 
prevent the issue of process where there is some iiuual ground for doubting the truth of the complaint and 
where on a local invesu gallon there appears no evidence to support iL A local investigation was not intended 
by the Legislature to supersede a regular trial \\ hen it is found that there is evidence m support of the 
complainant’s charge, the function of the officer making the local investigation is fulfilled. Process should 
then be issued and the truth or falsiiy of the evidence should be determined in a regular manner The officer 
who conducts the local iniestiganon cannot himself decide upon the truth or iahity of the complaint U. B R. 
(1910) 1, 73 » n Cr. L. J. 393. 


19. Ptrten complained agatsit not an accvied pertoo— Has he any right or doty to appear 
daring preliminary inquiry? — The Magistrate having junsdiction to ascertain tlie truth of the complaint 
before issuing process under this section may, beiore issuing it, take anj preliminary steps for finding 
out Vihcther the complaint is true or not He maj call upon the person compbined against to show 
cause wh} jirocess should not issue a},aimt him and the person is at hbertj to appear or not, whereas under 
a process issued under this section he is bound to appear, 8 Bom L. R 9t. A Magistrate acts illegally 
when proceeding under s. 202 he calls for a repoa from an accused person even If Ihit person, happens 
to l>e in off cer sntyirdinate to tint Vfagistrate, 1* a 111. The ivactice of conducting the preliminSO inquiry 
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in the persence of the accused is to be highly condemned and the accused should not be allowed to cross- 
examine the complainant^s witnesses 40 C. 114. A person complained against is not a party to the 
im'bstigation held under &. 202 nor »s he entitled to daim under s. 340 the right to be represented by t 
pleader at the investigation SS C. 880 } 17 Cr L. J S98 (C.) A tnal cannot be said to have commenced and 
a person complained against does not become an accused person until it has been deaded to issue process 
against him under Oiaplec XVI of this Code. Section 340 does not hence enutle a person complained 
against to be represented by a pleader during the preliminary inquiry which may be held under s 202 ( 1 ). 
Ifhediooses to attend the proce^ings he miy of course do so lAe any other member of the public but 
he lus no /ofBi j/undi as 1 pirty the purpose of the law being dearly to exclude him until sulT cient ground 


Magistrate s refusing permission to crosS-examtne the complainants witnesses gave cause to apprehend some 
bias in his mind against the person complained against held dism ssiiig the application that there no 
reason to thmh that the Magistrate w-as biased against the accused or that the Utter has any plausible grounds 
for apprehending Its existence 4N L H 8lB8CrLJ20 Sir^aiso 32 C. 1083 , 23 C. 493, 16 B 681, 12 Cr L J 
107 (C.)and also Note 2 to S.204 See also 27 C W N 196 where the ^IaglStrate caused notice to be served upon 
a person named as an accused m a petittOQ of complaint and directed him to show cause why process should 
not issue against him and on such cause being shown by a pleader on his behalf dismissed the complaint 
against him Ar/d that the procedure adopted was improper and was not in accordance with the provisions ot 
the Code of Criminal Procedure as laid down m ss. 202 and 203 An accused person has no tocu% sfandi to 
appear or to be represented by a lawyer before the issue of process against him 

20 Practice— permitting Advocates or Pleaders to watch on behalf of person eoraplaloed against, 
■daring preliminary Inquiry —Although a person with regard to whom a preliminary inquiry is held under this 
section IS not by any rule of Uw entitled to intervene there is no reason why he should not in practice be 
admitted to watch the proceedings and assist the Court in mabing its preliminary investigation by allowing a 
duly authorized Advocate or Pleader of Court on bis bebaU to act as ttmieus (unce in the preliminary inquiry 
IS Cr L. J 207 (C.) The practice is strongly condemned in 40 C. lit. 

21 Report of laveitlgatloa forms part ot the record —The report made and submitted by the Police- 
officer to whom the complaint has been referred for investigation forms pan of the record of the case especially 
when the Magistrate dismisses the complaint under s. 203 on the result of such iniestigation 14 C. Ill 

22 Magistrate making Inquiry b not dbqealifled thereby from trying the case.— A Magistrate before 
whom a complaint is made and who before issuing process bolds a preliminary inquiry under this section for 
the purpose of ascertaining Its truth or falsehood andalterwrards tnes the case is not disqualified from trying 
the case To such a case s 556 is not applicable inasmuch as the ^Ug 1 Strate had not initiated the proceedings 
against the accused person nor taken an actne part in the arrest or collection of eiidence against sudi person 
24 C. 167, 4C.W N 604, see 20 C 837 and 23 C. 328, as (o arcumstances under which he is disqualified 
from trying 

23. Uagbtrate holding inquiry under this section is disqualified from recording a confession.— A 
Magistrate holding an investigation under this section is not competent under s. 164 or s 364 to record a confes- 
sion made by an accused person. Consequently if recorded it is not admissible m evdence against him under 
s. 80 of the Etidence Act unless it is proved by some evidence to have been made as so recorded 32 C 1083 
But see 37 C. 467, where this case is dtsUngutsfud and Note 4 to s. 164 

24- Date mult be fixed for return of report. — In every case referred for inquiry a date should be fixed 
by the Magistrate by which the report or an explanation of the cause of delay is to reach him the complainant 
should be informed of this date. Beng Pol Code / 370 

25. Statement by the person complained against— A statement made during an inquiry under this 
section by a person against whom the complaint is made cannot be used in eNidence against him as proitng 
Itself but the question whether such a statement could be proied in any way was left open 32 C. 1033 

26 Complaint kept pending for along time.— Magistrates ha\e no nght to keep complaints without 
passing orders for seacral months such action is in the hi^iest degree improper and shows want of proper 
understanding as to what their duties are 18 Cp L.J 271 
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THE CODE Of CRIMINAL PROCEDURE 


[Chap j;vi, 


203* The Magistrate before whom a complaint is made, or to whom it has been trans 
^ j ferred, maj dismiss the complaint, if "after considermg/the statement on 

plaint 0^ an) ) of the compbinant and the result of anj mvestigation or mquir) 

under s 202' there is in his judgment no sufficient ground for proceeding 
In such case he shall briefly record his reasons lor so doing ' 

Holes —1. When resort iQfty be bad to thlsseetlon — 'nii» section may be resorted tofi) when after 
examination of the complainant the Magistrate has reason not to believe the truth of the complaint or 
(»j)after such examination the Magistrate entertains a reasonable doubt of such complaint, which doubt is 
confirmed by a proper report called for under s 202 In 'll! oilier cases the complainant as soon as he has 
been examined is entitled to have the accused person brought before the Magistrate, 27 C, 921. St< also D. B, 
ff /, 73 = f2 C, /. 383. A Magistrate may dismiss a immplaiiit m one of the three following cases and 
refuse to issue process— (i) If he, upon the statement made by the complainant reduced to writing under 
s 200, finds thnt no offence has been committed ,(»*) If he distrusts the statement made by the complainant 
andfifi) If he distrusts the complainant s statement but hts dis&ust is not sufficientb strong to warrant him to 
act upon it he proceeds under s 202 and after considering the result of the imestigation he finds no sufficient 
groundfor proceeding, II C. HI , 13 a. 600. * 

2. Mwt (trlctly camply the pceviitena of u. 200 and 202.— A compUmt was preferred to a Jfagis- 
trate who withoutexamining the CompIainant,sent it to the Police for inquiry, purporting to act unders 156 and 
on receipt of the Police report directed a Subordinate Magistrate under s. 159, to make a pteliminary inquiry mto 
the case On receipt of the Subordinate Magistrate’s report the superior Magistrate not being satisfied inth 
it, cross examined the complainant and some ofhis witnesses, examined three witnesses sent up by the Pohee 
and dismissing the complaint under this section, directed the prosecuiion of the complainant for an offence 
unders.2il,l P C yheld that on the materials before him, the Magistrate had no junsdiction to deal with the 
case or to dismiss it under this section, as there was no previous local investigation ordered under s 202 noren) 
examination of the complainant as directed by s 200 On receipt of the report of the preliminary inquiry under 
8 1S9 he should have dealt with th« case in the same way as be would have dealt witli it on receipt of a report 
from a Police<fficer 30C 921 .SV« also 9 ft W. K.ig9®»3 Cr. L .1.51; 33 ft 1 , 2 P. R 1913 — 1I 
12 Cf, L. 3 939 and 11 A L. J. 931 

3 Sectloa does not apply when proceu hat bsned.— This >ection apphesonly to c-ises falling under 
Chapter XVI, -where there has been no issue of process When an accused person has been summoned to 
appear before a hlagistrate, there has been a commeDCementofproceedmgs and a complaint cannot be dismissed 
under this section RataolalMf] tl A. l, j 45i»if Cr. £r J. 412. 


COMPETENCY OF COUBTS TO DISMISS COMPLAIHTS. 

4. Hsgistrate taking cognizance of complaint mast deal with It anleultls withdrawn by superior 
anthorlty.— The Magistrate to whom i complaint was prelerred, examined some witnesses and recorded 
an order that he did not believe the complainant, but instead of dismissing the complaint submitted 
It to the District Magistrate. The District Magistrate however, directed rhe issue of summons aiid 
made over the case for disposal to another hlagistrale held tliat the order of the original Magtv 
trite hubcnitting the case to Ihft Distnct hlagtstrate and the mxier of the latter lilagistrate directing issue 
of summons were both Illegal The Magistrate who has power to receive the complaint has power to deal 
with It finally and it is his dutj to do so It is for him to dispose of it either by grant of process or by dismus 
ing the complaint. The Distnct Magistrate has no power to pass any order for the issue of process unless he 
first temoves the case to his oun file, 6 ft V H 843 dfce also 9 C W K. i99 and 10 ft W. H i086 The 
proper officer to issue a warrant is the officer who has heard the complaint made because it was he who cm 
tiest exercise a disaeiion with regard to the finma/aete merits of the complaint When that officer has issued 
the warrant, the case ought to gc> on in due course according to the procedure prescribed by the Code, unless 
something occurs to sliow that the Magistrate who had issued the Wcirrant had from some caase or anollujf 
made a wrong exerase of his discretion Ubere a District Magistrate removed a case from the file of the 
'vulxirdinate Magistrate to his o\vn alter a complaint had been made and warrants issued by the buliordina** 
Magistrate Mi>on the footing of the complaint nnd thereupon suj.pended the wa rrant and dismissed th e 

*'D>* w«P'l« »fur — — — * w*f. auNUtaW tnwlh^ werJa altrr rtara nJo* th« compbisanl •nil *OB» doinir fli* f«oll 

• a,) mad* anrf.p a b> Arl XTIII of k,. 





. ** »U4eilnJ/i totoleer 

. . 9iiTt u to 

M «l wioj iaUBi, rio»» g Toobtniiell}iepmnu»f 

^ »»rr<y;»ceuf«erpMiii;*,tsi*/rref;'/ii»iuTB4 

Inicr'OBjrP p p isrtaito p P' & c,(»mcf * 

rt> • d.tcmOOLbLL It. Mnr^rr, from , $ 

L»t M BoJ /ftronh tp r« i IV . , , , 

mr Ir (•(<rr* <kpoM tnd conr In I) » ’ 

c«nbi (obur> s>«,M,t«MilrrBd>«4bOvI). ' ' 

ZMcrcbMWMBWIIcIrknlk .ttat ' 

' it'itr A LtiMlilPS *l(al/dls( or ' , 

trf <(rn — u« tclli ' 

• 1 t't*"'*. “3 “'I .„o, 11, „„inr rwlrn n 


1 A »hl>rtp'«« oUm.#* In 




*~^ ^****^ 1 llJt iniwc^l S 

t, 0 »«re,»tU,Mrii.j pl<iae, Itnu, 


,U»u., Ur, as, 



OF COMPLAINTS TO MAA.JSTRATES i 


313 


S. 203 ] 

complaint wuliout hearing it in due course of procedurei held thitit was an improi;er proceeding; he ought to 
ha%e proceeded with the case from the sfage at which il was when he remo%ed it, tO B, L. ILAppx. 26<*s 
19 W.IC.2S. . f • t . - , < . i, , r, 

&. Power of District Magistrate U'dlipoie of eaee pendlog on the' file of Sab-Hagt’jtrate?— A Dfstnn 
Maiistratc his no jxjwer to pass an order oi dismissal 'niider this section iii acise which has ix-en transferred 
to a bub-Magtstrate and which was at the time pending on the fileof the latter, 3 C. W. N. 490. Where a 
superior Magistrate makes o\er a case to a Subordinate Magistrate for trial, die jurisdiction’ of die former 
Magistrate to do amthing more m the case, ceases so long as the transfer is inexistence. Until he formallj* 
withdraws die case, the only person who can deal with tlit case is the bubordinate Magistrate to who the 
case has l^een made over, 12! W. R'fiS; 27 C.i793} 21 C. 919; SO €.449; 4 C. Vf. N. 243. A fhstnct Magistr&te 
li .s no power to transfer .i case remanded for further inqiuiy by a Sessions Judge to a I)epiity Magistrate, li C. 
W.M. 316 5 Cr. L. J. 112 /aUawedine C. I..J.24l«8 Cr.L. J. 366. ' 

6. District Magistrate's JarisdUtlon to discharge aecnsed.— A District Alagistrate called for proceed 
mgs irom .» bubordimie Magistrate, and having |>eruscd them ordered the discharge of the accused , Ae/d, that 
lithe Magistrate isime to the conclusion that there wisiw case of cnminal character made out against the 
accused lie w as not onlv competent, but w.is bound lo order the discharge of the accused, 6 B. L. R. Appx. 6 s 
14W.R 63 

7. Direction to lafamit particalar elaues of cases to the District Magistrate Uiegal.— A direction b) a 
District Magistrate that as regards a particular class of cases, Subordinate Magisirate taking cognitance of {hem 
am not lo p<»ss orders under this or the next secuon. biitm submit jhem lo him is rieoxl; illegal, lO C. W, M. 1086 
«4 Cf.L.J. 211 Srr also 27 C. 796 and Note 1 i (o « 202 

DUTY OF MAGISTRATES BEFORE DISMISSAL. ' 

8. Hast esamtoe eemplaldaat.— Notes I2and 13 to s 200 A Magistrate is bound to exanime the 
complainant before dismissing the complaint, 3B. L.R. Ap Cr. 83. He cannot dismiss a complaint under this 
section until he fias examined the compfafnant to see whether there ts fintna facu evidence of criminal offence 
Until the Magistrate has examined the complaint, he is not in a position to exerase the discretionary power 
to issue processor dismiss the complaint, 4 M. H. C. R. 162. A Magistrate to whom the oue is transferred 
cannot dismiss the complaint summarily, unless be has satisfied himself by examining the complaint that 
there is no sufficient ground to proceed. 3 C. W. K. 283. See also 30 C. 923 and 9 C. W. N, 199 5 3 0. W. H. It 
and Note 12(1) to s 2Uu also 26 Bom L R. 183 a* 49 Bom. 360. 

9. No exf mlnatlon necessary when corapialat Is In form of Police report cuniplaiiit lu ide lu the 
torin oi 1 Folict. report mi) be dismissed under Ibis Seuion wiiliout examining witnesses 11 the f lets stited in the 
re|x>rt constitute no offence The aimpliiuam need not be examined bcc.iU3e a Police rejiorti, expressly 
cwludcd from the definition of complaint in s 4 (A). Weir II, 246, Procedure on receipt of Police report.^S. 
Migistr lie hiving before him a Police report submitted on him under s. 157 (6) may determine as he thinks 
expedient either (»' to take no further steps or(«) lo take cogninnee of Ihe ofTience under s 190(())or(i«t) 
I>rO(.eed under this secliou, Weir II, 119. 

10. Must afford opportanlty to complalnaDt to •nbstaotUte his compltiaL— A complainant should be 
atiorded 311 opjxirtunit) of being heard before any final order is passed on his complaint Ratanial 363 A 
Magistrate must give an opportunity to the complainant to prove his case, 16 tf. N 143=13 Cr. L, J. 126. Out a 
M igisirite disbelieving the story of the cotnpiaimnt is not tound to examine all hia wimessei,, but miy proceed 
under this section on the tnvesUgauon report, 6 C. W. N. 293. Where the complainant was willing to product 
evidence and tlie" Magistrate refused and ordered proceedings under s AlOyheld dial the proceeding was illegal 
andmu.stbesetaslde.2lM.L.J.793=tl»ll)2M. W.N.9 = 20M. L. T. 47 = I2 Cr. L. J. 323. Itisimprojierfor 
a Magistrate to dismix-, a complaint while sitting in his privite room and without giving the complain mt ot 
Ills pleader an opportuniij of being heard, 10 C. W. K. 1936. W'here on the acquittal ofa co-accused, the other 
accused against whom process of arrest had been Issued, surrendered before the Deputy Magistrate who tned 
the iccused and he jMSses an order directing that the accused should not l*c proceeded against Held, that 
tlie order of the Deputy Magistrate was bad in law and should be set aside. 'The proper .course for him was 
to send noticv t<> the complainant, require himio proceed with die case and ihen dispose of it according to law. 
12 C. W. N. 68. Where the Magistrate, alter examimng the vompbinant on oath, without either dismissing 
tilt complaini at once or issuing process, adjourned the case to another dale, and on that date, he made certain 
inquines and heard the jdeadere o! the accused utm bad appeared without process and J.x>ked into ccmin 
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papers filed by him and dismissed the complaint Held, thatthe procedure adopted by ihe Magistrate was 
irregular, and that, basing elected to hold an inquiry under this section, he ought not to have dismissed the 
complaint without giving the complainant an opportunit) to adduce esidence m support of bis case, II C. V. 
Il.l43»13Cr. L.J. 125. When a Magistrate adjournsacasehemust be taken to hate elected to proceed under 
s 202 and then it is his duty to impress on the oomplainant that he is bound to produce his evidence on the 
adjourned date 

11. Most hear all complaloauts evIdeBCfc—A Magistrate ewmined the complainant and only one of 
the Witnesses for the prosecution, recorded the statement of the accused and then dismissed the complaint 
Held, that he could not pass the order without receiving the entire evidence of the prosecution unless he con- 
sidered for some very strong reason that evidence unnecessary, 11 A. L.J, 151 = llCr L.J.412. Whenacom- 
plaint has not been disposed of under this section, but summonses have been issued to the complainant’s 
witnesses, the Magistrate is bound to examine the witnesses tendered by the complainant and is not at liberty 
to acquit the accused on a consideration of the complainant’s siaiement alone, 20 M. 388. But where the Magis- 
trate disbelieves the story of the complainant, the latter is not entitled to have all his witnesses examined by 
the Magistrate to whom the complaint was made, 14 C. 707 ; 27 C. 921 and 6 C. W. N. 295. 

12. Hast eontlder the resnU of the lavestlgAtloB aader ■. 202.— Magistrate of all grades should 
clearly understand that while the Police perform their proper duty in collecting evidence, it is the funebon 
of the Magistrate alone to decide upon the sufficiency or credibili^ of his evidence when collected, 6 C 496 

7 C. L. B. 467. 

13. Aecosed may appear Bad apply for dismissal where complainant omita to take eat SBmmoBS.— 
A complainant, by omitting to take out a summons cannot keepa case hanging over a man for an indefimtetime 
The summons is merely a means of procuring attendance, but if the accused appears of bis own accord without a 
summons he is entitled to require that the complaint shall be proceeded with or dismissed If no evidence is 
offered against the accused, he must be formally discharged, 25 B. 552 

BE&SONS FOR DISMISSAL. 

14, Keatons for dismissal most be recorded —The last sentence embodies the ruling of the Calcutta 
High Court in 14 C. 141. It is an imperative provision of law that a Magistrate shall bnefly record his reasons 
for dismissing i complaint There can be no question of irregularity when the provisions oi the statute are 
imperative and are directly disobeyed, 40 C 41. No circular of Government can authonreMagistrates to infringe 
or m any uay alter the statute law 

15. Order of dismissal wltbont reasena liable to be set aside.— An order of a Magistrate dismissing a 
complain! under this section without recording any reasons for dismissal, but merely stating that he agrees uith 
the Police report is improper and will be set aside, 21 M. L. 3, 493 = 7 U. h T« 175 = 11 Cr, L. J, 331. 
Magistrate ought not to dismiss a complaint merely on a Police report He is bound to make an inquiry and 
must state his reasons for dismissing the complaint. IS C. W. H. 231. Mere omission by a Magistrate to 
record his reason for dismissing a complaint is an Irregulanty and where the omission has been supplied by 
a statement under s -i-ti High Conrt will not interfere, 5 H. L T. 79 See also 29 U. 546. 

16 Reaioni mnat be based upon proper evideDce — The expression ' sufficient ground’ points 
exclusively to the facts which the complainant brings to the knowledge of the Magistrate, and to th®*'’ 
establishing a prxma faexe trustworthy case against the accused, 13 B, 590 { F.B ) The reasons for dismissing a 
' • « s «- -> ' - --n.- -» ri Kv /.' the complaiDt (»») the sworn 

• • . This provides a wide field. 

■ ■ » . . * ■ ' i 4 6 Cr. L. J. 89 The decision 

. J -I .■..nei.l,.rnflon< 


17. What are proper grounds for dismissal •^i) Default of eomplainant to ff/Zear— Where a 
Magistrate called upon the complainant to produce proof exparie to justify the issue of process and 
upondefault dismissed the charge, the High Court dedined to say that, as a matter of law, Magistrate acted 
lUegally In dismissing the case 17 W. R.8. In IS B. BOO. It was laid down that where the offence is a summons 
case nnd not a warrant-case the Magistrate ought to proceed with the Inquiry or trial In spite of the withdrawal 



•point lac, (/„,«■ 


70S 


■ .-■■■■■ 


‘^'rr-niWPnniy. 

ffoprfnnl 

• “■ """/s; 

ft.s.,”rr,“ ,“■' ‘"™ 

P t» t ”?**• • tioio 6 . _ 


, ■ r Wr 

g,"e 10 Mk ^r??,' Ifl/'r >JiJ, *• '"'rro. 

I i-'Sft'Js.'.t'- ) °“' '“ '■ 

4" •"““4,11 

-turn J'."* •'■O/® 




“ 3 "y£H‘'‘'“‘ ' '"“ "' '““ •/'" • 

iVi;™“n ta..n,a (ip , 

.'^r'."”''ft".'"'K.i~'f.v.'i"'"" 

.J „ . ft!iSSS5n-»™.L "^-■1 

5 ,^ 


. anewho “*"'1 1 /purloui «ofar f *“'*■* lafi I 2 Tho ncj,,* — ” “ JUji, 
*«» '' P n?rV,lolUrn 


AiX I 




•~*finplloa,oi-i„r„i® '""adc, „ „, . /Ill (, 


"►“-.kwi *" '’“'‘'■‘WUsil ttrj 

,= I" s;;’.Tjf‘ S' 
i<j:ft“.rr“-""‘'" JS’ 


■diif Orrl 1 I 


'■ 


OF COMFL \INTS TO MACISTR MES. 


515 


s 203] 

•of the cotnpUirutit, it he finds the elements of an oflence on the facts as set forth in the complaint See 
■also S3 C. Stl and Notes to ss. 247 and 259 

(fj) TIud the offender a unknown complaint discloses a cognizable offence against an 

■un\nown offender, the 'lagtstrate must record under this section that tliere are in his Judgment no sufficient 
grounds for proceeding It will be also open to him to communicate with the Police recording the information 
supplied to him or to leave it to the complainant cither to appljr to the Police or take such other measures as he 
thinks proper for discovering the offender —1884 7*»f» Rec Gr Ko y/tl, dated 21th June, XBSi 

(«i) That the complaint u bated upon evtdeneewhteh it privileged and not allowed to be produced — 
"WTiere a complaint is based on some official communication, oral or in writing, faijing within the ss 123, 124 or 
125 of the fnclfan Evidence Act, and tliere is no likelihood of pros mg the communication by primary or direct 
e\idence the Msgistrite is justified In dismissing the complaint. Vo secondary evidence regarding the 
contents of written communication-., made In official confidence is admissible, 4 P. W. R.1910«ll Cr. L. J. 203. 

18 What ape not proper greondi for dUmlMal— (*) Low caste of complainant ts no groun±—Thn fact 
thst the complainant is of low caste and the accusation was theft of a goat, and that such an accusation against 
such a man was only a harm under s. 95. 1 P C and not an offence is no ground fordismlssal of a complaint 
of defamation under this section, 2 W. R. 39. 

(it) Tendency to stir up retigiOHSt/iJeeltngs HO ground not competent to a Magistrate to refuse 
to entertain a complaint or to dismiss it summarily on the ground that if entertained it would encourage 
hundreds of similar complaints and would also stir up old religious ill feelings, Rat&nlal SS2 

(iifl Rad motive end conduct of complaint not legal ground for dismissal— existence of 
Ttialiaous feeling on the pan of complainant is not a legal ground for refusing to entertain a complaint of an 
offence, and that the circumstance, that the alleged offence uis committed sit years ago and ivould be 
difficult of proof that party feeling ran high at the place and that if the act of the accused «ere held 
cnminal, a large pan of the popuhtion of the distnct would soon be in jail do not justify such a 
refusal, RatiBlal S49 fn eterosing hts discretion the Magistrate ought not to allow himself to be 
snfluenced by a consideration of the motiie b\ uhich the complainant may hate been actuated m moving in 
the matter, ISB S90 (F.B ). The moiues by which complainants are actuated must necessarily be of the most 
varied descnption, any attempt to determine them would op«n out a very wide and speculative field of 
inqoirj The object of the Code 15 to provide a rnadimery for the punishment of offences against the substantive 
cnminallavv Had it been intended that the Magistrate shoufdonly proceed to inquire into an alfeged offence 
when the complainants motives were such as he could approve of ver> diffierent language would have been 
used 13 B. 890, p 998 (F.B ). That the Magi>UJte c msidered Ihe probable result of the proceeding undesirable 
or the motives and conduct uf the cumplaiOJUt discrediuble are not relevant considerations, 83 If. 812 

(ir) Libellous matter being a mere re-puNtcahon ts nagroiind — The tact that the libellous publica 
_ j - — -t , c j „ „ _ . - ed and pubhshod 

' for s 499, 1 P C., 

I . f the complaint is 

• IS bound to take 

(^) If'ant of personal Anauledge by the complantani of the circumstancesf alleged by him is nota 
sufticieni reason for dismissing a complaint but the complainant should be allow ed to bring forward evidence 
lo prove them, FatanUl 689. But see cases noted under Note 7 to s 200 supra. 

(ii) Exutence of esmt remedy no ground— compUintiiaXi mzAn before a Magistrate it 
diould appear to him that ihe act imputed amounts to an offence under the Indian Penal Code or anj other 
penal! iw m force, and that there is a /nmn/jnr reason to suppose the accusation to be true, it is hisdut} to 
. _ • ' " 1 , _ « » .i.„ more convenient an appropriate remedy, 8 W. R. 

<■ .1' • . ; ! •• *i\ S !-• !.'<■ I J *. * • 3wever, 6 If. 1(0 and 1 V. H. C, R. 66 In the last 

• ■ " action refused to proceed with a cnminal charge 

pending a avil action in respect of the matter out of which the charge arose, but the High Court refused 
to grant a hlnndamus to compel the beanng of the datge. In 10 P. W. R. f 913=33 P. L. H. J913 =* 14 Cp. L. J. 
J28 It was observed that ever) di-couragenient should bcgiveo to the habit of rushing into the oimiatl Courts 
when a civil suit i> pending 
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(: »} Bare dental of accused --W here certain statements in a book were complained of as defamatory 
ol the complainant but the Magistrate dismissed the complaint on ihe bare denial of the accused that the> 
referred to the complainant held directing further inquiry that the complainant mu t be given an opportunity to 
prove that the sfitemems were intended toapplytothecomplainant(1911) 2M W N 8^10M t T.95 = l2Cr 
L J 497 

(»«j) An posixbthty of convichon — See 29 C 410 

{ix) Wilhdrav/alofacomplatniinaw*rrantcase—Sees 248 and 14 C 141 ' 

lx) That ike complainant « not personally injured or affeded by the offence — Wlicre the ofleiicc 

IS one agninst public interest (bribery^ -i Magistrate acts wrongly in dismissing a complaint by reason of the 
absence ot persomi injury to the complainant and the fact o{ his being a mere instrument IS B 600 

[xi] Failure to pay process fee This section does not apply where process his been issued See 
s 204 13} for dismissal of complaint where process fee has not been paid 

(ariO/^ra/Ao/cowj/s/rttMoa/— Asthereisno abatement of a crimiiul case on tlie death oi a com 
pliimnt it ought not to be dismissed See 16 G. L J 713 (M) and Note 4 to s. 247 / , 

Ixitt) Where an the conclusion of the hearing of i rare.— The Bencli Magistrates directed the accused 
to be present on the day fixed for judgment and the accused having absented himself on that date the Bench 
Magistrates ordered the complainant to file process fee to secure the attendance of the accused on a subsequent 

lefault of prosecution and 

* fixing a date for pronoun 

u * o s without jnnsdjction 23 

A L J 304 


IfifiSCdLAR OBBCitS THAT MAY OR MAY ROT AMOUNT TO OJSMISSAI* 

19 Striking off case from Felice fife IS not legal disposal >- Where after a complaint was referred to- 
Uie Police the 'Magisuate made an order directing that the complaint m-iy be struck off the Police file held 
that such a direction was not a legal disposal of the complaint <1911) 2 M W N 74e> 10 H L T 120 e>12 cr 
I< J 469 

20 Eapeodlng from lut u net dismissal —A person made a complaint to the Police tliat the accused 
liad enticed away his wiie (non-cognizable offence) and committed theft a cognizable offence. The Police 
inquired into the latter offence only and finding no pnma fane case made out reported to that eSect to 
the Magisuvte who directed ihat that offence be expunged from the li»t of rej?orted offences held that under 
tlie circumsunces there had been no dismissal of the complaint in respect of the former offence and that 
there \ns no bir to tlie complai it of tint often c being taken up and proceeded with 5 B 40S 

21 Dismusing coaiplamt fur want of aaoction under » 19? is not a proper disposal — rhi> section 
reiers 10 the jrocedure of a Magistrate who has taken cognizance of a case Where therelore a complai ant 
re juinng sanciioii is made to a Magistrate will out previous sanction obtained he must retuse to take cognizance 
ot It and not dismiss it under this seaion \\ here a Magistrate erroneously dismissed n complaint under this 
section while in fact if wis d smissed for »n«t of sanction //eld tltac the ^laglsh■ate was competent to 
re-enterlam the complaint after sanction is got 24 M 337 This ruling is no longer of importance having 
regard lo the Ft/l Bench Huhng m 39 M 426 

22 Jlefasa! to Issue ppocesi may amount to dommal —Ore a complaint against several persons die 
^laglsU■a^e proceeded against only one and convjcttd hin Thereaft^ the complainant applied for processes 
against the others, but the applicauon was refused. Held that such a relusal was lo all intents and purposes an. 
order under this section subject to Uie Sessions Judge s power of revision under s 437 29 C 457 2 C W N 290 
Set al«o 27 C 979 Where upon i complaint the Magistrate merely passed im order to the effect enter 
mistake ol law ind refused lo issue processes held following 29 C 437 and 8 C W N 456 = 1 Cr L J 355 that 
the order amouned to dismiss il 17 C W N 461=.j4Cr L J 123,4 C WN 243 ,30 0 4*9,32 0 449 , 32 0 783 at 
p 790 But where one of the accused is tried tor one offence only and is convicted ol that offence liecause there 
Im been a d nvicuon ontli d complaint the complaint cannot be slid to have been dismissed m regard to the 
other fitnees Jor w hich the accuse 1 wus not tried at all nor with legard to the otl er accused mentioned i« H v 
n luplamt 27 C 653 , 5 B 403 Ar<r 12 Ck W N 68 , 24 H 136 , 17 0 W N 451 » 14 Or U J 123 

IHCl DENTAL ORDERS THAT MAY BE PASSED OH DISMISSAL OF COMPLAIHT 

23 If* Coart a eomplafct tcempereat (o pau any order as to disposal of property 

V\ t err » ox >t I out is d sinis-4 1 ui f r il s ".ecii it it c n »ot be Mi I tl at ll ere has been anj ii quiry Or tiial fn u 
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Mapstnte’s Court and therefore no order can be made uDdef 8> 517 , but where property has been seized by the 
Police m the msestigation of a false complaint and the Magistrate is of opinion that tlie property was found 
under circumstances which aeate suspicion of the commission of an oOeiice (in this case of fabricating false 
e\ndence against the accused) the Magistrate _is competent under s. 523 to pass such ordens he thinks fit 
respecuiig ^e disposal of the property and in this case an order oi forfeiture oi the property to the Government 
was upheld, 24 U. L J. 1 ss 14 Cr. L. J. 27. 

24. CompensiUon ot false and vexatloas camplalat eanitot be awarded.— In cases in which the 
complaint is dismissed under this section without the issue of process to the accused, the fact that the latter was 
present w ith a pleader at the inquiry under s 202 would not enable the Court to award compensation to the 
accusedunder s.2a0.3P. R. 1906=:84P. L B. 1906 = 4 Cr. I.. J. 3S; 29 A.'lSt'aifd 14 P. R 1897. 

25. Proseeatlon for preferring false complaint.— So long as a complaint is not dismissed under this 
section, or otherwise judicially determined, no preceding can be instituted under s 211, I, P C, against the 
person lodging that complaint. The ongtnal complaint must be first disposed of according to law, before such 
proceedings can be taken, 3 C. W. N. 753. Rut where a'-Magistrate after receiving a complaint, examined the 
complaint and on receipt of an ln\estigation report under s 202 diimisseJ the complaint under this section, 
it was ArW that there wasa legal deierminaUon of the complaint for the pUfpo»e of a pcoaftcuUon under s. 211, 

I P C, 6C.W.if.295,2P.R.1907 = 5 Cr. L J. 491; 49P. L. R 1937=6Cr.L J. 253. But see S A. 33. See 
Notes to ss 195 .md 200 

, COMPETEHCV OF COURTS TO ENTERTAIN COMPLAINTS ONCE DISMISSED. ‘ 

26. A CoBFt la competant to iaike cognizanre of complaint once dlimlsied under this leetion.— 

It was Atf/Jbythe majority of the Full Bench {SuBHAMtNiA Aiver avd Dwies.JJ, dissenltnz)ihzi & Court 
dismissing a complaint under this section is competent to re-he'ir the complaint without any order for further 
inquiry by a supenor tribunal under $. 437, 29 M. 126 (F B ) foHoann^ 23 C. 652 (P B ). (Presideocy Magistrates) 
and 29 C. 726 (F.B ) (Mofussil Magistrate}, dissenhng frotn 23 C. 933 and 24 C 2l%\oterruling 23 M. 255 and 
W«lr II, 247 approving , 1 B. 64 and 9 A. 85 , disUngmshttig to 22 A 106 referring to 19 B 732 , 22 B. 949 
and 23 M. 310. Quart (Bbvsos. J ) whether it would not make any diflerence if the 'lagistrate seeking to 
reiive the complaint be different from the Magistrate that onginally “icted under this section! (Moore, } ) 

whether tlie Full Bench Mew could be sustained if the case was one of discharge under s. 253 or s. 259 

Where the accased is once discha^ed under s 203 of the Code it is open to the complainant to file 
another complaint on the same facts before another Magistrate, but it is incumbent on the complainant to 
tnform the second Magistrate tlie dismissal of the first complaint, 27 Bom. L. R. 352 
* Sldkauanja AivaR, ] (Dames, I, If a person igainst whom a^nMi/icir case has been 

made oUt, but who was acquitted after trial, is entitled to be protected then a person against whom the esse is 
so weak a^ not to warrant his being put on his trial is a /orison entitled lo proteclioa 

Hetdh'i WniTh C ] in the Madras lull Bench Case that an order under this section is not a judg 
ment within the meaning of s 3fi9 and that the revisional powers conferred on Supenor Courts cannot be 
regarded as in anj way rcstricling the junsdiction conferred on Magistrates to inquire into offences. .Sbe also 
1C. W.H.49 andSC. W.N. 169; 4U.L. T. 149 =3 Cr L.J 203; 9 Bom. L R.250=3 Cr.L. J. 255; 16 C. W.N. 
1211 = 15 Cr. L J.726. In 16 Cr L J.713(5I)asecond complaint was made as the cose instituted on the previous 
•complaint was said to have abated by r>*ason of the death of the Complainant The High Court dismissed 
the second complaint but directed the pre\iou^ case to be^resioretj Ij file and proceeded with. A complaint 
was filed by a woman charging the accused wlth^certain offences one of which was tini her daughter was 
ovrongfully takenuw ly bj the ireused The complaint was dismissed A second complaint was filed by the 
husband of the girl, the acts complained of b»ing the sam« is in the complaint ot the mother, although the 
offences suggested were different //'Af that the Magistriie had Jurisdiction and was bound to entertain the 
second complaint and deal with it according to law 23 A 7 S'r dso 9 A 85 , 1335 A. W. K. 86 ; 8 A. L. J. 
137 = 1903 A. W. N. 67 =. 7 Cr. L. J 297 ; 35 A. 53. , 

In 1 N L. R 13, It was held fo'lowmg the R«1inj,s approved ot bj the Madras hull Bench, that a 
Magistrate dismissing a complaint under this section may entertain fresh cooip'aint upjn the same facts 
but if the order of dismiss.a! or discharge -imouots tt) a judgment within the meaning of s. 3(57, a fresh 
compl lint cannot be entertained. The Punjab Chief Court in 19P. R 19 11 (F.B) =2iP. W.R, 1911 = 205 P.IaR. 
1011=12 Cr.L J. 361 foil iwing the other High Courtso\emiIed33 P. R. 1391 where it wasAr/Jthata second 
complaint ctniMt lie entertained S‘e also 23 P. W. R. 1931 = 8 Cr. L J. 2*9 ; 17 O. C 273 =■ 15 Cr. L. J. 633. In 
B S. Ik R. 196 = 16 Cr. L. J, 174 it was k‘Id fo*l)wiiig 29 M ill that the mere f ici that a complaint has been 



l>iTilVMC 


712 


i.^VAsro^ 


li> atle In lacnLUv laanoir t 

« Oio I Inrtlot on ' 

Irl!’*!*'* u»*« « T> f aft vt fntcrJoff wlihtiuJ [ 
{it-rtiloloO orl/ir latlaa I 


S A 4 lUnct tn'ptetOB nC cb« tntnd t^Kcttp | i 
)>r hem on orcofnlilaii an act orimia''<lUi« LntiBl ] ' 
cj u u It r>«re(ftlun of eu I unn »* <1 itl t 
iru >] >*& TtatB TiiiiaU WninrS 0^ ai tn tfua * 

9 Vm obj cl or truth lirrornnl brJIrant coa * 
niiuf) >uce j A nt«t of pnmar (ruib a truth, 
tkit can lut b Mqalitd bj uutln iiictflieK" ta ^ 

_ p ritnec ■ 

III (u I KoHal A rortanlcf to oreli>r«sttrttt.A) | 
bp aluitoA aj or oMn nril h ini I "o « < 


fiorhrftCaeinr knornird tn 1 a.ri nt. JtU'X. 
To atta k to In/rJnar lo rnrroiu-fi oo ta 
• C(ic kinp ■ rtntr/»i«r)i> iindprrO 
pl« Aui tb» ptofilt I rule/l lie prLH.g» 
ft, Oor vho JntaJr* cnaifatijit an 
a» iainiilrr 

a ltd <1. (,<AoMEMilrc4/nro«ootlsf 


ho aaa/ laralJoimt 

o ffaotWf tmrcrt n"- 31/ 


[F> '■taacKcice Sp mlu 


wjiroan^eAblr 

JPi.' AJi***"" ' fl„ 

,, fi. rir/«) 

.. Cco.loocro0^.y^^‘ 
UbliJ >- biiSratcatu 

1,1,001 aJur.lIo'>®r‘'‘*'’f* 

, , tn.ar/cJ 0Ot.tfoflr^ 


X.« I <2 a.; Unj i, 5 1, 0, a, f,alwrt, tare, Ui*i»irsU,Kria, plauA, flrin, iWu*, **• 



518 THE CODE OF CRIMINAL PROCEDURE [Chap XVI, 

dismissed under s 259 is not a sufficient ground for refming to entcmm a second complaint Put the 
complainant was directed bj the High Court to enter into a bond with one surety undertaking to pay the 
costs of the accused if the prosecution did not succeed as die complaint was of a trivial kind 

Successor pto) lake cognisance of a/resk complatnt— A. ^cond complaint was made to a Magistrate 
who had dismissed a previous complaint on the same facts, but before he could dispose of the second complaint 
he was transferred and his successor took up the case and ordered process to issue field, that the successor 
in office of a particular Magistrate although a different individual constituted the same tribunal and had jurisdic- 
tion to deal with the second complaint, 36 A, 129 disbnguishtng 22 A. 106 

27. Uftgutrate boand to enteFt&ln eognuable cate if s«ot by Police even if he had previoaily 
dismissed it — A Magistrate is not only competent, but is bound to entertiin d cognizable case forwarded to him 
by the Police notwithstanding ihat he m «> have previously dismissed the same case under this section Oadti 
S.&NO. 230i<r/36A. S3. 

28, Cannot Magistrate of eo«ordloate authority re^bear complalut? — Another Magistrate of 
co-ordinate authority is not competent to hear a complaint which has been dismissed under this section, 22 A. 106- 
It IS submitted that though this case has not been overruled but expressly distinguished in 29 A, 7 and 36 A. 129, 
It IS of doubtful weight m the light of the decisions of all the High Courts See 16 Cr. U J. 8H (M.). But unless 
there are very special reasons, a hfftgistrate might not entertain 8 complaintfor the second time See 10 P. 
1912 » 12 Cr. L. J. 334 (F.B ) 

20. Bevival of Complaint after District Magistrate or Beislens Jndge has refased farther Inqairy.— 
There IS nothing illegal or nf/ra ww of a Deputy Magistrate reviving a complaint which he had dismissed 
under s. 203. alter the District Magistrate has on an application made to him declined under & 437, to order 
further inquiry into the complaint, 38 (L liS. InilP,W.R. 1910 — 11 Cr.L.J. 347, howeverit was that a 
Slagistrate cannot entertain a fresh comphint when a previous one on die same facts has been dismissed by his 
predecessor alter a full loquiiy and the order of dismissal has been upheld by the Sessions Judge In such a 
case the complainants remedy is to apply to the High Cowl for revising the I ower Courts orders 

BEVISION. 

30. Revblenal powers of High Court In cases of ceiaplalat dismissed by Presidency and ether 

Magistrates.— The High Court has under > embodied in s 439 power to set aside the order of discharge 
passed by all subordinate Criminal Courts including Presidency Magistrate, and direct a charge to be framed 
and tried by the proper Court It can, under s. 430 and probably also under a 439, order a further inquiry 
instead of a committal, irrespective Oi the question of jun^icuon 38 C. 994 25 C. 21HP.B) 15 C. 605 

(F.B.), 26 C. T48; 27 B. 84, and dtssenltng from 27 C. 126 and not afgro^ng 33 C. 1282 and 6 C. L. 3.705. 
See also 7 a W. H. 521 and 13 0. C, 289 = II Cr. L. J. 829. In Web II, 255 and 88 M. 512, this point was 
raised, but not deaded. 

31. Power of the High Courts under the Charter Act.— The High Court cannot interfere under s 15 of 
ihe Charier Act w ith the order ol a subordinate Court on the ground of an error m law, but only lor an error 
affecting jurisdiction either a want or refusal of junsdiaion or an illegality m the exercise of it, 36 C. 994; 

I A. 101 1 26 C. 746 , 6 C. L. J.709 There is no form of judicial injustice which the High Court, if need be, 
cannot revch under the Chapter Act 12 C. W H. 676=7 Cr. L. J. 499. 

FUBXHEB INgiflBY. 

32. Farther Inqnby and notice to accused. — See s 436 and Notes thereunder , 16 A L. 2. 30 

83. When directed to make further Inquiry, Magistrate cannot again dismiss under this 

\\ here n ctsc once dismissed under this section is remanded under s 437 now 436 the Magistrate holding « er 
inquiry ought to summon Ihe vccused, but is not justified in again dismissing tlie complaint under this s , 

II C. W. N. 316. See Note IS to section 436 

Dut It should be noted tint lu 30 C. W. K. 312 it is held that where on receipt ® 

Wngislrate holds an enquiry under s 202 ol the Code and dismisses the coniphuit under s 203, e . , 

judge under s. 436 can only direct a full and proper enquiry of the same nature as the Migistraie las x 
held and cannot direct a further enquiry after summoning the accused. 

The practice of 'illouing till, accused to be represented III nil eiiquio under s 2021 ms bevii condemfte 

34. Caw renanded for further tnqnby caanat ba iraniferred —Where a Sessions Judge remand:* a 

which was di'missed hj n Depiitj Magistrate unders. 203 and directs that further proceedings shouW he 
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held under the same scctjon, the case cannot after remand be transferred by the District Magistrate from the 
Depiil> Magistrate, 11 C. W. H. 816 => S Cr. L. J. 111. 

APPEAL. 

35 N» appeal from an order under thb leetton.— Hiving regard to section -lot no appeal can lie 
Irom an order under this section but further inquiry might be ordered under s. 437 


CHAPTER XVII. 

r. Of the Commencement of Proceedings tefore Magistrates 

204. (I) opinion ot a Magii^tiate taking cognizance o! an offence there is 

sufficient ground for proceeding, and the case appears to be one tn which 
Issue of process. according to the fourth column of the second schedule, a summons should 

issue in the first instance, be shall issue his summons for the attendance of 
the accused If the case appears to be one in which according to that 
column, a warrant should issue in the first instance, he maj issue a warrant or, if he thinks fit, a 
summons for causing the accused to be brought or appear at a certain time before such Magis- 
trate or (if he has not jurisdiction himself) some other Magistrate hat ing jurisdiction 

(2) Nothing in the section shall be deemed to affect the provisions of s 90 

(3) When by any law for the time being in lorcc any process ftts or other fees are pay 
able, no process shall be issued until the fees are paid and if such fees arc not paid within a 
reasonable time the Magistrate may dismiss the complaint 

Holes.—! S 63 relates to the issue of summons s 75 to that of a warrant and s 90 to the issuing of 
warrant in lieu of or in addition to, summons For forms w Nos I ondi, 

i Till preceii U lisaed. perioa eemplabei against is not an aecoied perien.— When an accused 
person has been summoned to appear before a Magistrate there has been commencement of proceedings within 
the meaning of Chapter XVII, of the Code, Batanlal 5i(. Till process is issued under this section the person 
complainedagainst does not bemme an accused person, he IS not a part to the investigation under s. 202 nor 
IS he entitled to claim under s 340 the right to be represented by a pleader at that investigation. If he is 
present that is not by compulsion of law but out of Ins own free will, 36 C. 880 1 37 C. 358. Therefore no suit for 
malicious prosecution will lie when a complaint IS dismissed under s 203 25M L J 1 .SSr^ however, 3B 481i 
28 B 226 and Note 19 at pp 578 and 579 

DUTY OF UA0I5TRATES BEFORE I8SU1HQ PROCESS. 

3 Uniil there U BBSeSeat Kreend for proceeding, proceis mast not bise.— The Magistrate should not 
l$^ue process unless ratished that there IS sufbciem ground for proceeding with the complaint So when the 
complainant stated in Ms examin&on that Ue made bis statements ^lely on information derived from others 
the Magistrates should satisfy himself upon proper matenals that a case has been made out before issumgsudi 
process, otherwise his proceedings are liable to be quashed 10 0. W. N. 1090. It is not competent to a Magis- 
trate lo issue a warrant or order of arrest in anticipation of an offence being committed. Such a case is merely 
one for the interference of the Police Batanlal 90 Where a Government Pleader hav ing no personal knowledge 
of tlie facts constituting an offence lodges a complaint on mere information, held it was not a proper complaint 
under section 200 on which a jujtcutl tnqutty could be directed and that a Court before issuing summons 
against an accused should satisfy itself on proper matenib lhat.a case has been made out for issuing summons, 
ltC.W.N 170 e S Cr. L. J. 13 also 10 C. W. K, tQ95t 1090 and 1861 W.B. 33 and 18 Cr. L. J 620 

Mo^tstraie must come lo on independent conclusion of kis ozon —The opinion of llie Nfagistrate referred 
to in this section Is his own independent opinion. Where a Police inquiry is ordered and the result rcpiorted, 
the opinion expressed b) -an Inspector will not warrant the complaint being dealt with, otherw ise than it would 
hive been if there had been no such report. *H. H. C. B. 162 See also cases ated in Note 18. 

4 MagUtratenostbeproperly •eixedef the case before he can bine process.— Where a Subordinate 
Magi!>trate to whom a case had been made over for duposal convicted some of the accused, but refused to 
I'sue process against the others. //<r/dthat the issneerf the process under this section by the superior Magutrate 
who made over the case was without junsdiction, 32 C. TBS See also 27 C.979; SO C. 419 and 4 C. W.N.3I3. 
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5 Caution and discretion must be used In Inning proceis.-In exercising the dtscretton under this 
section, Magistrates must be guided by the circumstances of eidi case, the mam* point for consideration ^ing 
whether having regard to the nature of the offences diarged and the age, sex, position, eta, of the accused his 
appearance can besecuredornotwithouthis arrest Inc^relaUng to hurt, critninal force or assault, marriage, 
defamation, mischief and aiminal intimidation, caution and discretion should be used in issuing snmmo^es 
An accused person ought not to be dragged off to answer a charge merely because a complaint has been lodged 
against him The Magistrate should see there is a pnma/tuu case against the accused, and, if not, should 
refuse the summons, or direct complainant first to produce his witnesses, or one or two of the chief of tl^rn, and 
should then grant or refuse the summons according as a pnma facu case is or is not made out — Cr 

6. Sapervision by District Magistrates to praveat hasty and laconslderate Issue of process^Magis- 
trates of distncts should endeavour, by exercising a systematic supervision over the procedure of Su r vna e 
ilagistrate, to prevent hasty and inconsiderate issue of process on complaints, and to enforce payment o con 
pensaiion for frivolous or vexatious complaints or iniormition By requiring periodical returns o e res 
of aiminal trials in the subordinate Courts District Magistrate will be able to keep themselves regu a y 
informed of the working of those Courts, and to interpose promptly.and eBecUvely, whenever tlie> observe ay 
tendency to laxity of procedure ~Oudh Cr Dig ,p 7 As to unauthorised interference b> the District l\ia„ 
trate ji'fs.202 Note 11 at 57a , 


7. If complaint is billeved, process must Issue Note 6 to 8 30A Where the Police re^ ' ^ 
to the effect that the complainant was true and the Magistrate thereupon had directed the case to e en e 
such, he cannot decline to enter on a judicial inquiry merely because in his opinion there was no J ’ 
conviction and no useful purpose would beserved by an inquiry The complainant was entit e o a 
against the accused for the attendance of Ins witnesses, 29 C. 410 The only 33 37, 

of process is that the complainant s disposition must show some ground for proceeding 13 • * aMinsr 

also 4 M. H. C R 162 It appears to be a common fault on the part of 
some of the accused although there is no reason in the examination of the complainant ° ^ 

the sevenl accused Such a procedure is without Junsdiction and in everv view objec 10 


ISSUE OF PROCESS. 

Notice to the person compl&loed against i« uol a ‘process 


'—Where proceedings begin with the 


8 Notice to the person complaloed against u not a ■ • . .. , 1 ,^ person 

issue of a summons or warnnt after a complaint IS instituted and the Magi l , uol 

complained against that a preliminary inquiry will be held In the matter of the TO P matter such 

amount to a summons or lo the invitation to tlie party charged to appear to , 


a notice IS not contemplated either by the Code nor is it one of the forms in the Filth Schedule, 

9 Conviction cannot be qn&shed for issuing warrant instead of ®**“™®®* thif Hiirh Court cannot 
A warrant in a case in which he ought to have issued o summons and passes a s , 1 W. R. 16 

quash the conviction on the simple ground that the Magistrate was mistaken tn issuing a . , g,i 

10. Substitution of summons for warrant discretionary -'^f^tsirates should use 

them b> this section and should not issue a wairam as a maiter of course, p y nreferted before 

charge of defamation, insult to provoke t breach of the peace orcnmmal intimidation p 

them.— C P Cr Ctr, Part II, No IG-Oudh Cr Dig, pi . , , di^creiion 

11. Magistrate can cancel warrant Issued aud osue aiid 

under this section on sufhcient cause being shown to cancel tlie warrants issued a fi g 

issue summons instead. 1 8. L.R. 69-8 Cr.L J. 187,7 S L.R. 14 Cr. L. J. 604. Vide^ 

12 . MagUtrate may issue bailable warrant even In non-baUahle -f ^ to 

plaint made against the accused, ofrobbery of certain arudes belonging ,,.^5 .ss^ed JUtd 

be the head, two witnesses were examined to provethe charge, andanonbaila i52=12 Cr. L- J. 430. 

In the arvumstances only a liailable wairani should have been issued, (1911) 1 • • 

IS. Summons nnneceuary where accused appears ’^®*®"**'**y"“"^**®™ beconws 

tanly to answer a cliarge, the want of summons or of a complaint antecedent to the issu .,,-pd every onv 

Immaterial Ratsnlal 8 If the cuniplainant does not take up process against all die persons ac 
ol them may appear voluntarily and Insist either that tlic complaint ngamst him shall be procev 
dismissed 20 6 052 
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SUB-SEC (S)-PR0CE8S-F£ES . 

II. Powei todirect further Inquiry Into ditmfiied complaints— When a complaint is dismissed 
under sui>sec (3) for non-payment of procesvfee the High Court or Sessions Judge or District Magistrate may 
under s. 437 direct a further inquiry 

15 DUmbskl of maintenance case for faliorc to pay process-fee.— An application for maintenance 
Ainder section 4SS should not however, be dimissed under si t>sec (3) on the applicants failure to comply with 
an order for the pay ment of process-fees as neglect to maintain is not m offence and process-lee is Ie% table under 
the Court F*ei Only fdr tin oflente IBM 231. 

16 Coroplalat cannot hedtsmliaed undercl (3) whencase adjonrned —Where a Magistrate who has 
■entertained a complaint is unable to record evidence on the date originally fixed and has adjourned the case 
the witnesses in attendance should be told to appear on the adjourned date and a party should not be required 
to repeatedly summon hts witnesses on payment of fresh process fees. A dismissal of the complaint under 
<Iause(3) IS not therefore justifiable in law 3P W R. 19i2ss80 P.L R 1912=3 18 Cr L J 176 

17 Court fees —As to the payment 6f Court fees in connection with criminal cases seeCoirtFees 
Aet Vll of 1870 s. 20 and the Rules framed by the \anolis High Courts thereunder 

' ■ REVISION 

16 High Court competent to suspend proceedings — Sees 439 and Notes thereto Where neither the 
complaml nor the evidence for the prosecutibn made^ut any case against a person but process was issued the 
High Court quashed the proceedings against him holding that it was most unfair to him that he should 
be called on to rehut a charge which upon the evidence was baseless in so fir as it affected him 26 C, 788 , 
1899 A W N 212, 27 C 131 ,25 C 233, 33 C 63, 20 B 5*3,2) W R 23,23 U L J S05sl6 Cr L J *77 

Ma},istrate may dis- 205. (Ij Whenexcr i Magistrate issues a summons he may if he 
pense with personal secs reason so to do dispense with the perional -attendance of the accused 
attendinceoficciised. and permit him to appear In his pleader J j 

(2) Hut the ^^aglslratc mqumng into or trying the case may m his discretion it any 
sta^e ot the proceedings direct the personal attendance of the accused and if necessary enforce 
such itlendanctm manner hereinbefore provided 

Notes.— 1 No warrant for ex parte proceediogt lo criminal eases —Under the Code an accused 
persoi cannot be proceeded against The Co<le doe> not contemplate such a proceeding It is only 

with the special lea\e ot the Magistrate thit h s |>ersoniI attendance can be dispensed with ind he be allowed 
to appear by an agent 2* W R. 25 

2 Pleader how far he may act for accused —As to the definition of the word Fteader see s. A {r). 

It includes any person appointed with the permission of the Court to act in atximinal case and thus an agent 
may come within the definiiion. Hut where he is allowed to appear by a Pleader even a judgment may be 
pronounced in the presence of such Pleader where the sentence is one ot fine only See s. 366 

3. What a Pleader may do —When an order is made under this section allowing the accused to appear 
by 1 leader such appearance invohes the performance of all acts whidi devolve upon the accused in the course 
of the trial such as answering the examination by the Court under s. StZorpleiding or refusing to plead to the 
charge under s-ZaS The terms of s 366 ( 2 ) support this view for it contemplates ihe absence of the accused up 
to the stage of judgment and even after that stage where (he judgment is one of aojuittal or one awarding i 
sentence of f ne. also fonii of summons to maccused Sch V Form I 6 B. L R ZOBallCr L.J 272. 

4 Prosecntlon cannot be ordered for disobedience of tummoni where aecmed appears by Pleader 

Where appearance IS made on behalf of the accused by his ar who asked the Magistrate to dispense 

with the personal attendance of the accused a prosecution under s. 174 ! P C ciiinot be directed against the 
accused for disobedience of summons. ApjKarance by a Mukhtyar is valid appearance, though not a personal 
appearance 27 C 985 In such cases the Magistrate should raiher tell the Mukhlyor that he requires the 
persoail attendance of the icctised on some fsed day and that il the accused does not choose to appear he 
will issue a warrant. 

5 Applicability of section to tecorlty proceedings —Though the Madras High Court in Weir II, 34 
held that this section Is not applicable to proceedings under Chapter VllI and that a person required lo show 
caii<e why he should not be bound over for good behaviour cannot be permitted to appear by in agent yet t 
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%\as held in 25 A 375 folio 23 C f93and 27 C SSi that persons agdinstSvhom proceedings are taken under 
Chapter VIII are accused persons within the meaning ot the Code and as such have a right to be defended by a 
pJeader and that notice of the date of heanng should be given them, Qurere W hether personal attendance 
could not be dispensed w itli in such a case under special circutnstances * 

6. Section applies to all eases where a ssianoDs is issued.— The application of this section is not 
limited to summons-cases, but to any case in which a Magistrate mi> issue a summons Therefore, in a 
wamnt case if a Magistrate issues a summons in the hrst instance to a pardanas/itn lady, he can dispense with 
her personal attendance and this he has discretion to do under s 204, 21 C. 533 ; 20 P. W. R. 1206. The section 
applies only to cases where a summons is issued in the first instance, 2 Pat. 723. 

7. Accused cannot be eienpted when warrant Issned.— S 205 applies only to case where 
accused persons are summoned, where i warrant is issued to compel the attendance of accused he 
cannot be exempted from personal appearance in Court, unless the accused is by reason of his illness unable to 
ittend personally, 13 C. W, N. 150 j 18 Cr. L. J. 275 But if a warrant has been issued by inadvertence, the 
Magistrates has power to act under this section. The Magistrate may on discovering his mistake direct the 
ma]or process of warrant to take effect as a summons, 7 8. L. R. 40 ll Cr. L. J. 604, 

8. Persoual appearaece may be dUpeesed with any number of times — A Magistrate can excuse the 
attendance of an accused as often as he pleases, H C. W. H. 131. 

2. Section abould be freely otilhed — In3S L. R. 167» 11 Cr.L, J.197 ; 7 S, L B. 40» II Cr. I.. J.60A 
It has been pointed ont that s 205 is not confined to strict pardanashtns, and that the section should be freely 
utilized in such a country as Smd where so much prejudice exists against the appearance of females m public 
Ste also 6 8 L R. 208 as 14 Cr. L J 272. Where the accused is a pardanashi lady, it is in the discretion of the 
Magisirite to dispense with her personsl attendance and to permit her to appear by a Pleader until he haa 
before him some legal and satisfictory evidence indicative of her haimg committed a breach of the criminal 
law when it will be proper time to require her to appear personally , 6 A. 59 1 7 S L. R. 121 ^ 19 Cr. L J. 599. 
In 17 C W« K. 1243»19 Cr. L. J. 281, wherea Magistrate refu>ed to dispense with the presence of certain. 
tardonashlTtSi the High Court in reviaton made an order allowing them to appear by Pleader before the Magis 
trate as also in the Court of Sessions, if they were committed, subject to their having to appear to hear sentence 
m case of conviction s 210 which provides ior tlie charge being read and explained to the accused As 
to the riaht of pardanashtn women to give evidence in their palan^mns see i B. L. R. (8R.) t and 41 
P. R. 1887, 

10. Personal appearance of a Fardanashui \t,dj»~'Pafdai>ashin women are not of rxgkt exempted 
from personal attendance in Court, 9 A 92 But a Cnroinai Court should abstain from compelling a pofdo' 
nashtn woman to attend in person unle*^ and until the case against her has reached the stage at which her 
personal attendance is dearly ind leg illy required In the ihteresft Ol justice, 8 P, W. R. 1909. 

11. AccBied being represented by her taother-'ln'law or father-in-law.— A woman was charged with 
causing obstruction under Bombay Dtsinct flfuHxcxpal Act Vi of 1873, s 48 She having gone to a village, her 
mother m law appeared in Court on her behalf and the Magistrate proceeded with the case and convicted her 
Held that the conviction must be set aside as the .iccused was neither present nor duly represented m the case, 
RataBlal209 But where a woman was charged with the offence of fouling water’ under s 61 of Bomboy 
Dtslrtcf Pfuntetpal Act VI of 1873 she being unwell, her father in law appeared in Court on her behalf, and 
the trying Magistrate proceeded witli the case and convicted her /fe/rf, that the fatherm law of the accused 
might probably have been received by tbe trying Magistrate as person appointed by her to act in the 
proceedings before liim consistently with s 4 td tbe 1884 Code, and that the High Court did not consider it 
necessary in so trivial a case to make any order, RatanJal 200. 

11-A. Appearance by an Estate Manager.— Where the personal appearance of an accused is dispenwd 
with and he ippears by his estnte-agent, the fact of such appearance should be taken note of by the Court The 
Court allowing the estate-agent to appear forth© accused can act upon a plea given by the estate-agent m a case 
ivUlng under ss, 242 and 243 of the Lode SO B 259 

12. ReaioDi for refnilng leave to appear by Pleader to be recorded. — The Magistrate should place 
upon reoird hi* reasons for refusing an application for leave to appear in Court by a Pleader and not in person, 
more p«rilouUr 1 y when such application Is made by a pardanashtn womm acaised of an oflence •A.59. 
SJ-e also e C. W. H 59, where an order requinng the personal atlendmce of an invalid was set B<lde as 
unrr*-i*onvt>le 
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IS. BecojalzaDce boBd ihenid be t&keu from aecaied and not from his ageat— Where tlie personal 
attendance of an accused is dispensed with, a recognizance bond If such be deemed necessary should be taken 
from him nnd not from his agent, binding him (the accased) to appear either in person or by an agent , and if 
llie agent neglects to attend when the case is called on, the recognizance bond may be held to be forfeited and 
the accused made liable for the i>a>ment ot the iienalt} A Magistrate has no legal authority to secure the 
attendanceof an agent b) such a ^nd S B. H. C. R. Cr. Ca €4. 

14 A Betsioni Jndge can dispense with the personal attendenca ot an aecnsed psrson andera. t05» 
read with i. S53: — 

A bession^ Judge has power to dispense with the i>ersonal attendance of an accused and allow him to 
appear b> a Pleader during a sessions trial, 45 U 359. 


CHAPTER XVIH. 

Of Inquiry into C\ses Triable by the Court or Sessiov or High Colrt^ 

Scope of Chapter,— Nowhere but in this Chapter is the procedure laid down to be followed in 
ihikiug a commitment. The procedure to be adopted under this Chapter is not confined to cases exclusively 
triable by the Court of Session, but is also applicable to cases winch in the opinion of the Magistrate concerned, 
ought to be tried by such Court, 6 JL 477 ; 24 C 419 and 4 Bom. L R. 85. The provisions of this Chapter must 
be conformed to by every commuting Magistrate. If ab tntho he is convinced that the use ought to be 
committed, he should follow the procedure laid down b) this Chapter from the start , and if he becomes 
convinced at a late stage of any inquiry or tnvl that the ca^e ought to be commiUed, he should $t3> further 
proceedingandadopt the procedure laid downl>>thi'(Jiapter S 347 ought not to be so construed as toovemde 
the express provisions of this Chapter, 8 Bar. L T. 239 ss 6 L B. R. 139 s 13 Cr L J 877 (F.B ) difsentfng;/rom 
36 C. is and Ratanlat 975. The direction in s. 347 to stop further proceedings does not justify a Magistrate m 
disregarding the provisions of this Chapter but only requires him to slop proceedings with the caseasatnai 
and instead to commit the case under the |>ro%isions oi this Chapter 36 M. 321 , 15 Cr. L. J. 369 (U ) t coutra 
15Cr.L.J.704 (M.) 

1'206 (1) An) Presidenc) Magistrate, Distnct .Nlagistrate, Sulxlivibional Magis* 

Irate or Magistrate of the first class, or any Magistrate! (not being n Magis- 
Power to commit (or trate of the third clas5)emi>owered m this behalf b> the Local government, 
trial may commit any person for trial to the Court of Ses:>ioii or High Court lor 

anj offence triable by such Court 

(2) But, save as herein otherwise provided no person triable b\ the Court ol Session 
shall be committed for trial to the High Court 

Notes 1 —"This amendment is on the same liiie^ at, that of s. 144 cL (1) we do not think that Die powers 
under this section should be granted to a Magistrate of third class’ Keporl of Select Committee, 1916 

2 Setsfoni Judge can only take eognlzanee when (he accnied U committed —See s. igoj A Sessions 
Judge can only take cognizance as a Court of onginal Junsdiciion when the accused has been duly committed 
W here there is no proper commitment he cannot try the case 


3. Hagiitratei empowered In this behalf —In Madras all Magistrates are em|)Owcred to commit to the 
Court of Session l/bf/ St Cectrge Gazette, 1873 |> 717) exceirt the Tahsildar Magistrates of taluks m which 
there are btationary Sub-Magistrates (^0/7 54 George Gazette, 1893, pL I, p S79> In Bengal and in the Punjab, 
all Magistrates o[ the second class were similarly empowered but this power has been cancelled in Bengal 
[Calcutta Gazette, 1891, PL I, p 1000} and withdrawn in the Punjab [PuHjab Gazette, 9th March, 1883). 


* ciercl.lnc} r (fiction in (he TrWK c/Bawgvtw vhenromnltt ■ 

Sect ijel the /^n<rr iiBrnw VT of 1904 wbkhnne Imocpont on eo It. 

p jtS 

* The word* aeJ f {nre* " eubiect lo the pro'lM 0 »«f f 441 baie been (ted 
:Thews>rd>ln brackn, were added by AetXVTItcf im 
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«IMb April l»04 SuCatfitt mf pt I 











Jatt iHI’uA 


To jioot. 

II it-at 

Tiolci col 



AM »« ft t tnt* k«l ^1^“' 

3 ATlbmlOa orilie |Xo4a)aaio(»cloc)c. 

IlmlbMoctft^ftCunctiKk StOrU 

aM M ft^Cor " P • 1 




ji'nut^PZfci] CUn) a True « •' I 

tlclng tupUrns ’ ; 

JopAA',11 (fr lorn tbft CftQfttTT la " ■ * 
ao cAilctl I ark^afnlsncd ■ 

ftftj la Ibaainnncr prac < 

lietj byiho naiWca of JapatL al t 

ao ihai>aeuUarTarnUhQrlaa(^ucf ^.x lx. ■x*' 
ti«-4 la Japsaalng meuUio or *~i -‘ 

j.“!3,'.v'S' V. .,,,n-.,.x... r.5„-.\ - 

S)(,T, 3, a, f, long, a, f, [, o.iti, fi atiorl «S 




AAartIBchimoiftWdlalart, »t»allanfa»5»i| ailnulJ auta^x”^ 

’,X»r.U»t.lBn.wliAt, Ih$«c,v&ll «rm. plau*. 



526 


THE CODE OF CRIMINAL PROCEpURE 


[Chap XVIII 

[d) latCFraptlon —The examination of the witness shat! not be interrupted for the ptirpo e of 
enablmg the Magistrate or Judge to attend to other business unless such business Is an urgent natura 

(f) YloUtion of rules to be reported.— It shall be the duty of every Appellate Court subordinate to the 
High Court to examine the memorandum of the evidence made by the subordinate Court, and to report to the 
HlghCoistca<iei m xrhich tt shaU appear ihat the nies have not been sttctiy and properly atletid to 

(/) Evldtnce to be In presence of deciding offieer — ^The evidence of every witness shat! invariably 
be recorded in the presence of the officer who may decide the case except in the cases provided by [ss, 349 and 
350 of the Code, in which the recalling and re examination of the witnesses is optional with the supenor Jfagis- 
trate No more than one deposition should be wntten on each sheet of paper 

(gl Trial of inquiry— After the examioadon of witnesses has commenced the trial or preliminary 
inquiry underChap XVIII should be proceeded with uniiUll the witnesses inatlendancehaxe b?enexamined 
those for the prosecution being first examined and if any witness De detained for a longer period than two 
days the Magistrate should record a memorandum stating the reasons of such detention. 

(Al Adjourninent — When it is deemed necessary to adjourn the hearing of a case the adjournment 
shall be for as short a time as possible and no person accused of any offence shall be remanded to custody for 
any period exceeding 15 days (s 344). 

(t) Honr of bntisesi —Every Sessions Judge and Magistrate shall sit daily and punctually at the hour 
appointed for the opening of his Court unless prevented by circumstances which are to be recorded m the 
proceedings of the Court 

3. Wltsessea not to be kept waiting — (a) The evidence of witnesses should invariably be recorded as 
soon as possible nfter their attendance If from unavoidable causes an adjournment is indispensable, there should 
be no imnecessarj delay Witnesses remaining over one dayshould as a rule be examined at the first sitting 
of the Court on the following day Tly this meansthe public will be puttono inconvenience and justice mil 
be administered in a promiit nud satisfactorj mamier 

li) fiapervliloa —Chief Magistrates of Districts should carefully supervise the returns of tJ etr 
subordinates as they will be held reponsible for the correction of irregularities the prompt discharge o! witnesses 
and the early com] letion of all trials lyukins 7 

4 Remand without taking evidence.— A prisoner arrested under a warrant should bepromptlj brought 
before a Magistrate who has then no authority to detain him further in custody or to remand him to pn on 
without some reason being made manifest to ftim either in the shape of sworn testimony given before him of 
in some other form which cm be put upon the record and which is sufficient to justify him m sending the 
prisoner to pnson and there to be detained for a limited period for further examination i period which i» 
never many case to exceed IS days 20 W R 23, also 6 M S3 and 69 See s 344 and Notes thereunder 

5 PrecaBtiosB to be takes In grautlug further periods of remand.— In Police } ronecutions the general 

rule IS that when an accused person is brought before a Magistrate and a remand is required by the prosecutor 
it Is ordinarily sufficient to show by ' ” » r a 

tion believed to be reliable that the ai ’ 

up after remand and a further remanc , 

by the Magistrate to justify him in refusing bail and wnb each remand the necessity for production of evidence 
of gi lit becomes stronger 6 M 69 , 86 C. 171 and Notes to si 344 

6 Preliminary Inquiry to be iu the preicnce of the accueed i-Where a Magistrate recorded evidence 
in the alisence of the nccused and committed him for tnal it was held that his procedure w is illegal. 
fTefrff ^9, 3C.W N ttO j 

7 Duty of Higlitrate Je full Inquiry mud take all evidence —In every inquiry i ito a be» 

sions ca<e a Magistrate is bound bvl« he draws up a charge to take all such evidence as may be produceu 
(t) in support of th«* prosecution (2) on behalf of the accused and (3) as may be called for by the Mapstrij^^ 

If he does not t^k'- t ev idence he errs unless he can justify Ws procedure on some such gfoi wo is t e 

evidence of a wp viously Irrelevam or that he Considers the fact in issue between the p-irlies J rove 

oneway orlheof dence alreidj prodiicetl jOA L J IM — IS Cr I. J 4*3. Asa/ftlie evidence 

and not ready at the tnal it is the duty of a committing Afagistrate to make full and 

carefni I f7enc»- J lo reewd the testimony of wtltn^sses Jfc ought to do this eve i 

} 
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13. fieeo^lxaDce boad ihonM be ukeu from aeceud and not from hU ajeat— Where Uie personal 
attendance of an accused is dispensed with, a recognizance bond if such be deemed necessary should be taken 
from him and not from his agent, binding hiin(the accused) to appear either in person or by an agent , and if 
tlie agent neglects to attend when the case is called on, the recognizance bond may be held to be forfeited and 
the accusetl made liable for the iw>ment of the itenalt) A Magistrate has no legal authority to secure the 
attendance of an agent b) such a bond 9 B, M. C. R. Cr. Ca. 84, 

14 A Session! Judge cao dispense with the personal atteodeace of an accused person under a. E09» 
read with 1. 3S3: — 

A Sessions Judge has powerto dispense with the |iersonal attendance of an accused atid allow him to 
api>ear b> a I leader during a sessions trial, 45 U 339. 


CHAPTER XVIII. 

Of Inquiry into Cvses Triable by the Court or Session or High Court’* 

Scope of Chapter.— Nowhere but in this Cliapter is the procedure laid down to be followed in 
ihakiug a commitment The procedure to be adopted under this Chapter is not confined to cases exclusively 
triable by the Court of Session, but is also applicable to cases which, in the opinion of the Magistrate concerned, 
ought to be tried by such Court, 6 JL 4T7 ; 24 C 419 and 4 Bom. L R. 83. The prov isions of this Chapter must 
be conformed to by every commuting Magistrate. If ab %n\lto he is convinced that the case ought to be 
committed, he should follow the procedure laid down b) this Chapter from the start , and if he becomes 
coiuinced at a late stage of any intjuiry or trial that the cave ought to be committed, he shiuld sta) further 
proceeding and adopt the procedure laid dov, nby this Uiapter S 347 ought not to be so construed as to os emde 
the express provisions of this Chapter, 9 Bur. U. T. 239 s 6 L B, R. 129 b 13 Cf. L J. 877 (F.B } dmenltn^/rcm 
36 C. 48 and Rataolal 979. The direction in s 347 to stop further proceedings does not justify a Magistrate m 
disregarding the provisions of this Chapter but only rec|uires him to slop proceedings with the case as a trial 
and instead to commit the case under the iromsi >ns oi this Chapter, 36 M. 321 ; 15 Cr. L J. 366 (U ) f contra 
19 Cr.L.J.70f (U.) 

'1206 (!)**■ An) Presidcnc) Magistrate, District Magistrate, Sulxlivisional Magis- 
trate or Magistrate of the first class, or any Magistrate^: (not being a Magis- 
lower to commit for trate of the third class) emjiowered in this behalf b) the Local Government, 
may commit any person for trial to the Court of Session or High C6urt lor 
anj offence triable by such Court 

(2) But, save as herein otherwise provided no person triable b) the Court ol Se-inon 
shall be committed for trial to the High Court 

Notes 1 This amendment IS on the same lilies that of s. 144 cl ( 1 ) wedo not think that the powers 
under this section should be granted to a Magistrate of third class Report of Stltcl CommUtee, 1916 

2 Bettlons Jadge can only take cogntxaace when (he acceted Is committed ~See s. isoj A Se->»ions 
Judge can only take cognizance as a Court of onginal junsdietion when the accused has been dut} commuted 
W here there fs no proper commitment he cannot try the ca-e 

3. Magistrates eropewered In this behalf —In Madras all Magistrates are em|>uwcred to cotnniU to the 
Court ol Session {^Fort St George Gazette, 1873, p 717) excejit Uie Tahsildar Magistrates of nliiks in whldi 
th-re are btatioiiary Sub-Magistrates (Fort St, George Gazette 1893, PL I, \\ 87U> In llengil and In the Punjab, 
all Magistntes of the second class were similarly erojiowereJ but this j>ower has l>ecn cancelled in ll'*ngal 
{Calcutta Gazette, 1891, PE I, p 1000 ) and withdrawn in the Punjab Gazette, 0th March, I8S3). 

• Mip.iratr* titrrl.lns) flt^ktien In (h« wl.atvminUi ■>( pfiMnrrt li>r lrl*l remmli iVrm ii*IU (.1 Court 

Sfct ijc( U « A«svr !!*'••« Ce»0 ar/ VI uf ifM wbkb tcnw lMoer>ra« sn «a t>« IMh affl*. ItM Ca$Hlt m/Mit, 1. 

*TI>*werd(«edf(Qm*'»uli;«(1toU4rro<lue««fe 4 «| I x«« Wn 6m md b)- 1>« Cr I iw a'nin.lmtni ao ,|i|( 

t Th'* w-nrili In brackoi wtrr Vr Art XV Illrf IHI 
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C^ncurteul junsdiclicn cf Mxgutrate and Coroner.— hn mqojsiuon made by a Coroner, has the eftea 
of a *a}{d commitment to the High Court in Calcutta w Bombay when the High Court accepts tlie commUmen* 
310.1. Hut the power to commit has been taken away &es ^ ol Ois Cof oner s Ari, Appendix VI55 


4 Effect of committal by Uagutrate net empowered ■~>Under s 532 if any Magistrate purporting to 
etercise powers duty conferred which Mere not so conferred commits for tri \1, the Court to which the commit 
Blent IS made may accept the commitment ilit considers that the accused was not injured thereby and no 
objection was taken to the authonty of such hfi^istrate but if it considers that accused was injured or that 
objection was taken, the Court shall quash the conimitmeiii and direct a fresh inquiry Where a Magistrate 
without junsdiction commits an accused to the Sesions Court, such commitment is soid and no reference to 
the High Court is neiressary to have it set aside, 11 C I., R. S3 Rm a commitment made uiih jurisdiction can 
only be quashed by the High Court on a point of law under s 215 Set's 532 ns to the validation ofirregulir 
commitments under certain circumstances. SeeUmtHel W2 


3 Committal by hfagutpAte not having tdca]jnrlBdictf''D.'-~Where a Magistrate duly empowered to 
commit makes an order oi committal in respect of an offence o%er which he has nolerritonaJ jur^diction, sodi 
commitment IS \ahd unless such irreguJanty has in fact occisioned a failure otjustice. 5rtfS.S3i.24M 6W, 

17 IT 4d3,7 Bar L t SSssslSCe U J 270 In 11 C L R S3 such a commitment was, however, htfW to be void 

If a Magistrate commits to a Court oI Session without having any jurisdiction over the offence or the offenders 
the commitment is clearly invalid and the Sessions Judge, if satisfied by the evidence be'ore him on these 
pointb could, notwithstanding Uie commitment, disdurge the accused. If however, the lUcgMity affects the 
procedure of the Migistrate and does not affect the jurisdiction of the Sessions Judge, a reference to the High 
Court under s 2iS was the only way to vet aside a duly made commitment, Ratanjal 922. 

6. Comrolttal to Ciocthaviogno local jttti«d{ctioo.~If the committal is made to a Court having ho 
local luri'dietion under s 177over the offence, the Bombaj and Allahabad High Courts are of ojnmon tint Uhe 
commflnient ought not to be set aside unless there has been a tailurc of justice 5tftf9R 3J2, 18® 200,16 A. 
8S0 , hut the Madr-v® High Court Aeid in 38 B. 3J7, that such a commitment must be set aside See '^ote « to 
8 177 •vnd Notes to s oSJ 

7. loterftfeence of DlHHct Magutrate with the disceetien of ether Maglsiratej M t« cemaltrowt — 
1 or piiriKises or toinmiiment i Subordinate Magistrate if duly empowered has equal powers with the Distri ^ 
Magistrate and tlie latter c uuiot give instructions to tlie Subordinate Magisuate regarding a judicial proceeiSma* 

the commeiicemeni of the preliminary inquiry or the desirability of comnutment If the District ^ 
desires to mierfere he must first withdraw • T ^ ' "" 

class who condurted a preliminary Inquiry 
to a Deputy Commissioner with special po 

either to discharge or to commit the accused to the Court of Sessions, hut that he had no authority to a 
the way he did The acesued who had been convicted were however, held not prejudiced by such irregu 
commitmeiii 7 C W W, 487 

8 Power to commit laclsdes power to dispose of the cast —The powers conferred under thi? sertion 
coinej nnhonii to caro into effect any of the i»rovis.toijs of Qiapter XVIU of the Code, 6 A. 477. 


207 The followjnfT procedure <haJi be adopted m inquiries bHort 
<Vuinv^^preparatori ro Mipstritcs where the cast is inablet\clu>jvd> b> a Court 
commitnvetu Court oj , m the uptiiion of tht Magtatratc, ought to be trrd bv such v. 

Nolul-ThefoUowirgprocedBresbMibeadopUd-'Thelanguageisimpsratnc b J»7 ought 

not to ft: voiistrned to ovenide the terms of this Miaion. See Note it the head of this Chtj ter 


2. Case! which ought to bo tried by such Contt.— The words out to be vion 

in tfii ' section and In n 3t7 irtwst be read with s. 254, and i cive vvhlch ought to be tried oy a ou ' 
UotH. wiiicli the Alagistnte i» noi competent to ti> or in whidi tnhts opinion nde jutte jninishme'U <ani 
inflicted »>y him 4 Bow L. B. 83, where 34 C. 4Z9aiidRa»tDUl IHfate referred to 5tftf also t8 B. 830 }«*• 

439«.l«(r L J. 204. li die case be one winch U»e Magistrates Iwih comj>etent loiry md cm idcquare) 

{HU h I e has chj disaction lo comitiJl ii f > the Court of Session, 8 B. I, R 22*=» 15 Cr. E. J. 884. 
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This “•ecuoii IS ajip.irently lo be Interjireled in the light of s 254 so that s crtse whicli ‘ Ought to be 
ined b> Iht Court of Session, ,15 contemplated by the fottner section, must be taken (o be a case in whjch 
adei)uate punishment cannot be awarded bj the Nfagistrate, and not merely one which, for any other reason be 
msT think It desirable that the Court of Session should tty —<r /* O' Or PartII,No30 > i 

3. It commitment of cate not exclusively triable by Beufons Court bad?— J^ote n to s 2IS 

4. Joint Inquiry into the cate of leveral accused pertous.— There is no proiision m the Code uh|ch 
requires a sei'ante inquiry in respect of eadt accused person, as tfie provision contnined in s 233 relates (o 
separate /w/j oiil) The trial no doubt could not be joint, but tbereis noobjeetion to a joint inquiry on the 
ground that the inquiry was conducted against the accused jointly with others, 7 Bom L.R 437«a2Cr L.j. 
432 \ 26 M. 592 , 1900 A. W. N 206. See Note 7 (i> to s 215 

5 Object of preliminary Inquiry —The object of the law in providing that the inquiry shall beheld by 
the Magistrate before the accused has to undergo t tnal in the Court of Session seems to be to prevent the 
commitment of cases in which there is no reasonable ground for conviction, 6 A. 161 at p. 162 j and the Code 
seems to base been carefully framed willia view lo jirovide that noone shall be committed for trial withcjat 
having previously had a fair opportunity of meeting the diarge upon which he is to be committed, 10 B.L.R.285 
at p. 289. See also 3 M. 331. The legislature has laid down provisions for procedure before commitment, some 
01 which were obviously intended for the benefit of accused [arsons The object of its provision that all the 
, ' ' '■ kla— aware of all the evidence 

• nesses andheanng deietice 

■ ■ • ” that there are not sufficient 

• ipense of defending himself 

term possibly Set 5 Bep., 

L T. 239 a 13 Cp. L J. 877. 


208 (I) The Maj{istrat«. shall, when the accused appears oris brought bofort him, 

proceed to hear the complainant (il any), and taken m manner herein 
pc^iice^°^ evidence provided a!l such evidence as may be produced m support of the prosecu- 
tion or in behalf of tht accused, or as may be called for by the Magistrate. 

i2) Ihe accused shall be at liberlv to crosvcvaimm tht witiiisses for the jirosecutifvn 
an I in such cast the prosctutoi mav re-examine them 


I i It iht c 

process for pro- 
duction of further 
evidence 


inpliiniiu or ottictr tonductini; tfie proecption or tht accused applies to tht 
Magistrate to issue process to compel the attendance of any witness or tht 
production of any document or thing, the Magistrate shall issue such jiroccs;, 
unless for reasons to be recorded he deems it unnecessary lo do so 


(4) Nothing in this section shall be deemed to require a Presidency Magistrate to ricord 
his reasons 


Kotes.— 1. Sub-sec. (Z) incorporates tft« iteasion in 21 C. 6{3, and merely re-eiiicts tiie |>rovisions uf 
s. n't of ihe Eztdettce Act. 


2 Rales for the examlaatloa of compiatasnts »od witnesses framed by the Calcatta Hl|h CeirL— 
(a) Examination to be viva voce In Conrt.— Every witness shall be examined ttta veeemopttn 

Court 

(i) Mo other baitnesi to be attended to —A Magistrate or Judge shall not be eiigjged in any other 
business whilst the examination of the witness »s goingon,or whibt any documentary evidence is being read. 

(c) Saptryblon of examination.— If, after examination of a witness has commenced, the Magistrate 

or Jiiagc IS compelled to attend to any other business the examin.iiion of the witness shall be suspended 
!>j I. as such Ollier business is being attended to 
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iBtetmptleiL—Tbe e'camination of tiic wttae&s shall not be interrupted for the p«rpo>,e of 
-enabling the Magistrate or judge to attend to other business unless such business is an urgent nature. 

(e) YlolatJon at roles to be repwted.--It be tiie duty of every Appellate Court subordinate to the 
High Court to examine the memorandum of the evidence made by the subordinate Court, and to report to the 
High Court cases m which tt shall appear that the above roles hate not been strictlj and properly attend to 

(/) Evidence to be In presence of deciding officev.—The evidence of every wjruess shall matjabb 
be recorded m the presence of the officer who may deade the case except m the cases provided by 'ss. 349 and 
850 of Ibe Code, In which the recalling and re-examtnatlon of the witnesses is optional with the supenor Alagis- 
trate No mote than one deposition should be written oh each sbeet of paper 

(g) TeUl of iaqalry^Aftw the etamloahon of witnesses has coinmcnccd, the cnal or preliminary 
inquiry under Chap XVIII should be proceeded with untilall the witnesses mattendancehaxe b^eiie'caoimed 
those for the prosecution being first examined and If any witness oe detained for a tonger period thaft tuo 
days, the Magistrate should record a memorandum siaimg the reasons of such detention. 

(^5 AdjouirBTaeoi — When it is deemed necessary to adjourn the hearing of a case the adjournment 
shall be for as short a time as possible and no person accused of any oSence shall be remanded to custodi lor 
anj period exceeding J5 days (s ). 

(i) Hoar of buaUtess —Every Sessions Judge and Magistrate shall sit daily and punctually at the hour 
appointed for the opening of hn Court unle-^s prevented by circumstances which are to be recorded in the 
proceedings of the Court 6 

3. W»n«8e« not to be kept waiting — (o) The evidence of witnesses should invariably be recorded as 
soon as possible after their attendance If from URasoidable causes an adjournment »s mdispensabJe;,tbcreshould 
be no unneeessftfi delay Witnesses remaining over one day should, as a rule, be examined at the first sitting 
^ the Court on the iollowingday By this meansthe public will be puttono Inconvemcnce and justice mil 
be admini lered m i prompt and saiislacton nwnner 

SupervUioa —Chief Magisiraie-* 01 Di\tria-> should carefully supenise ihe returns of iheir 
Subordinates as they will be held reponstble for the correction of irregularities the prompt di«:h«geol witnesses 
and the «rly comj letionof all trials UtliWJ 

t Bemaad wUhout taking evidence.— A prisoner arrested under t warrant should be promptly brought 
before a Magistrate who has then no authority to detain him further m custody or to remand him to prison, 
without some reason being made manifest whim either in the shape of sworn testimony given before him or 
in •mme other form which ran be put upon the record and which u sufficient to justify him In sending the 
pnsoiier to pnson and there to l>e detained lor a limited period for further examination 1 period whldi is 
never in any case to exceed 15 da^s » W ft S3} also 6 W 53 and 85 S«f s 344 and Notes thereunder 

5. Precaaff^M to he fakeo Jjj gtsailag larthtr jiexJoda nf remand -~Ja Police pme'*'- 1 

rule K that when an accused person is brought before a Magistrate an ' *' 

It fx ordinarily sufficient to show by the evidence of a Pohce^jfficer thi 
Hon l;ehe\edtoberelnblc that the accused has committed anoffience 

up after remand and a further remand is needed some direct evidence ” uH*.u!fed is required 

Ijy the Magistrate to justify him in refusing bail and with eadi remand v necessity for produenem of evidence 
of guilt becomes stronger 6 Iff 69 , 36 C. 174 and Notes to s. 344 

6 PreUmlnary Inijalry to be fa thepreecnee of the acciisid —Where a Magistrate record<.d evidence 
in the absence of the accused and committed turn lor trial, it was held that Ws procedure was illegsL 
Weir II 559, aC. W H tlO 

7 Daty of M«gUtf»te is to make fnU tnqolry aad Uke aU evidence —In every mquirylmo a Scs- 
sionv a Migistrate is bound 1 efore he draws up a charge to take alt such evidence as may be produced 
(IJ in support of the prosecution (2> on liehaUi^ the accused and (3) as may be called for by the Magistrate. 

If he iloes not take that cvidciite,he errs unless he can Justify his procedure on some such ground as the 
evidence , f a witness is ol viottsly Irrelevant or that be considers the fact in issue between the P ‘the* proved 
one wa> or the other by the evidence alrcsdy j roduced 10 A E / if< » 13 Cr t <7 441 Asidi^dte cwdcnce 
and not metefj a pan >hou]d be rculy at ihe mil it is the duty of a cotnmitling Magivirate to make full and 
wefj 1 fnrpdry inin the sWeged ofSswce and to tecerd the tesUmony of wftnesso Ke ought to do this even 




s 208] INQUIRV PBELIMINAR\ TO COMMITMENT ->27 

■when confession of the accused had been recorded as there are may cases to j>how that confessions are often 
retracted at the tml BataafalSIS. It is the duty of the committing Alagistrate to place before the Sessions 
Court all the evidence procurable Bar B.tL839 A commitment made without examining all the witnesses 
for the prosecution IS illegal 4M 277 A commitment made without taking anv evidence on a preliminary is 
illegal BataaUl 100 A committlag Magistrate cannot discharge before examining all the witnesses for the 
ITOsecution, i M S29 

8. PreiecBtlon beund to prodace all the avanabla evidence — The prosecutor is bound to ] roduce all 
the esndence in his {a\our directly bearing uponthe charge. He i» not free to choose how muchesidencehe 
win bnng before the Court It is pntnafane hlsdu^ accordingly to call those witnesses who prose their 
connection with the transaction in question and who must be tble to pve important information. Per 
Wilson } m 8 C. 121 at p. 121 See also 10 C. 1070, 1< C. 245, 14 A 821, 15 A 6 See 13 P R 198 » 
17 Cr L.J 287 

In atnal before a Court of Session or the High Court if a Public Prosecutor is of opinion that a witness 
IS a false witness oris likely to gi\e false testimony if examined he is not bound to call that witness or to tender 
himfor cross^xaminatioiL In casesin whichthe pnsoneris undefended the presiding Judge should look at 
the deposition of any witness appearing in the Calendar as a witness for the Crown and not called as such or 
tendered for cross-examination in order to ascertain whether he should not himsel! take action under 
s. 540 16 A. 84 at p. 87 See Notes under s 285 

9 HagUtratea duty to take cTldeace for the defence in a Sesiloa ease— PreCBdnre— Sub-sec (i) 
contemplates the production of evidence by the prosecution or by the accused without the aid of the Nlagistrate , 
subsec (3) contemplates the intervention of the Magistrate to secure the attendance of witnesses and m 
regard to this evidence the Nlagistrate has a discretion for reasons to be recorded by him to refuse to 
issue process if he deems unnecessary to do so The distinction between the duty of the Magistrate in 
regard to the evidence produced before him by the accused and evidence not produced before him but 
whichthe accused de<ires to obtain by Issued process must be borne in mmd Ss. 209 and 210 do not 
require the Magistrate to recotxf the evidence of witnes es whom iii the exercise of the disoetron given 
bysul>sec(3)hehas<leemedit unnecessary to summon It i ojiento a Magistrate to decline to issue sum 
monses where the apilicatton has been delayed until the last mioute before the charge, 83 U 32i, 42 C. 608 
SreNote7(,')to s 21S \ Magistrate inquiring into a case under this Chn|ter is not em|)Owered to frame 

a diarge or make out an order of commitment until and after he has taken all such eiidence as the accused 
may produce before him for hearing 20 A 264 A Magistrate invebtigating a ci e and Committing the accused 
to the Sessions without examining the witnesses applied for by the accused ict» erroneously under subsec. (s) 
of this section and the order of commitment must be set aside as bad in law 26 A 177 Where a Magistrate 
after recording the evidence for the prosecution bad summoned witnesses tor the defence and had consented 
to make a local inspection also but m pursuance of a direction of theSessions Court committed iheaccused 
without examining the defence witnesses or making the local inspection Arfi/lhat the commitment was bad 
in law 1906 AWN 306=4 Cr L J 492, but see 19 Cr L J 704 (H) 46 A 137 

Id Witnesses who fall to appear most he compelled to attend.— The accused has further the nghi to 
call upon the Court to compel the attendance of witnesses who have been summoned and who have neglected 
to attend 1C.W N 643 The accused ought to ha\e an opponumty of adducing evidence on his behalf before 
the Magistrate and which the Magistrate cannot refuse to take without recording his reasons RaUalal 100 
A Magistrate going on leave exercises an improper discrebon in committing to the Court of Session a case pro- 
perly tnable bv the Magistrate merely on the ground that the witnesses for the defence are not in attendance 
and that it would be inconvenient for his successor to commence the tnal mew Ratanlal 110 

11 Right to creu-examlBB when to be exerclaed.— Fox C of the I urma Chief Court fs of opinion 
that as this Chapter contains no provision similar to that in s 256 (I) for recalling prosecution witnesses for 
eross^xamination the proper time for cross^xammmg a witness in an inquiry under this Chapter is in the 
ordinary course immediately after the witnesses examination, 5 Bar L. T 239=13 Cr L. J 877 It is impossible 
to construe this secbon as confemng upon an accused the tight, if he thinks fit, to ask for an order and to 
have an order made that the cross-examination of the witne^ises for the fxxKeculion may be reserved until after 
all the prosecution witnesses have been examined in chief 14 If L. T 532 = 19 Cr L. J 29 See also 38 C 46 
As each witness is examined he should then and there be tross-examined and reexamined and allowed lo go 
home. It IS Illegal for a >l8gistnte not to allov* any cros»«xaniination befo^ he frames a diarge or till such 
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ttmeOiat the elimination in chiei o( all ivitnesses for pro<iecutioii Over lOA L J 14lssl3Cr L J «3. gut 
jtis open to a Magistrate to allow cTOs'vc'cammation « f witnesses lorthe prosecution 'even liter achargg]^ 
drawntip 39C 82S also 3 C Vf H 110 ^ ^ 

12 Effect ot not allowing croea examta&Uon — When deivositions of witnesaeis lor the prosectttton 
were taken without any cross-examination beint. allowed Ae/d that such depositions were improperly treated 
as evidence in the Sessions trial as they had not been duh taken within the meaning of s 288 jlCOia^rid 

Notes to s 288 / 1 i i- 

13 Is Magistrate committing under a 347 not bound to allow cross examination and hear def nee 
evidenced— beciion 347 is not to be read as subject to ihe provisions or this section and it is not imperative ( it the 
M igisiritc to allow the accused to cross examine the wiinc sfts forthe prosecution or to call witnesses m hi 
defence before ordering comilntment under that ection 38 C 843,Ratanlnl 875 , 15 Cr b 4 704 (M) "this 
view was not accepted by the Madras High Court 33 M 321 , and by the Burma Lhiel Court m 6 L B R i29 
(F b ) =» 5 Bur L T. 238 =t 13 Cr L J 877 See Note under p. 347 and the Note at the head of this Chapter 

14 Evidence to be recorded m manner hereinafter provided — 5rf Chapter XXV ss 356 3s7 and 
W 0 s, 3b3 makes a special jirovision for the recording ol evidence by the Presidency Magistrate 

is Evidence of an aecnsed person — An accused person cannot be admitted a!> an approver} |i 
irehminarj inquiry against others jointly accu ed with him imiil he is either disdiarj,ed or pardotij^d 
7 W R 44 ' 

16 JLttendance of respeetefale Hindu ladies as witnesses —The attendance of Hindu ladies ot 
secluded habits and resj ectabihty as witnesses should not be insisted upon when no distinct charge is made Out 
3W B 46 

209 U) Whtfi the evidence referred to in secUon 208 sub-sections (l)and(3) Ijas 
been tak.en and he hbs (if necessary) examined the accused ior the purpose 
son'to^he dischareed^ enabling him to explain an> circumstances appeanng tn the evidence 
against him such Magistrate shall, i! he finds that there are not sufficient 
grounds (or committing the accused person for trial record lus reasons and discharge him unless jt 
appears to the Magistrate that such person should bv tried before himselt or somo other Magistrate 
in which case he shall proceed accordingly 

(2) Notliing in tms section shall be deerntd to prevent a Magistrate from discharging, 
the accusc-d ni an) previous stage of the case if for rta‘^iu» to be recorded by such ^lagistratt he 
considers the charge to be groundless 

1 Examination of accused before coramUtal absolotely necessary —It is the duty oil Marxist >ue 
beiore comnuuing accused persons for tna! to examine them for the purpose ol enabling ihein to explain an> 
circiunstancto aj peanng m die evidence against them the eftect of this section is that n is not left to the 
uiscretion of a Magistrate who ii tends to commit to examine the accused per ons He is dounu* ttr eximnviic. 
die accused and il he makes an order of commitment without examining him tlie order Is irregular and iniKht 
l>e qinshed li the irregularity his occasioned a failure ol justice 23 M 636 But see 2 W R SO 

2 Extent and scope of the examination ftf the accused —See s 342. The real object of the Li'v m 
all jwing die accused to be examined is to enable the Judge to ascetUin from time to time from i i risoner 
particularly if he is undefended what examiintion he miy desire to offer regarding any fact stated by tlje 
wune ses or aher the close of die case how he can meet what the Judge may coi ider to be dimn itory evi 
dence against him per I rinsu J in 6 0.86 at p 102=6 C L. R.621 at p 627 See al o 2 C. Vf N 702 5 A- 2^3 
It p 256 A Magisuate has no jxiwer to order the accused to file a wntien statement m 1 roceedlni.s under this 
Chij ter Weir II, 253 But if the accused desires to make 1 statement u is not com[)etent to the Magistrate to 
rcluse to allow him to do so lO C L. R. 84 

3. Power ot exsmtniog accused not to be abuted.< — The accused should never be ex imined with j 
view I » filing up gajn In the evidence for the j roscculion 26 C. 49, or to supi lemeni the evidence « here » 4 

deriaeni t C L.R 436 The Code enijvowers the Magistrate to commit without Inquiring into the defence (jf 

»1enccus.Hl. The MaKWtr^le should therefore be circlul not to alnise the discretion given by this section 
eximlne U e accused 14 W R 16 and I B L R (Sh N ) 16 The discretioinry jiower given by this secUOft 
shoul V Iw iivf,! to -\scertnn Ironi the i ru-oner I ow he miy ex| Inn facts in evide ice aj | cirlnv, akilnst him ■*., 
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lhat those facts should not •‘land ugainst him unexpUined, but not to drive him to make scK-ctimmating stale- 
mem,lM.H.C.R.lB9| 1 C. L. R. lU , « C. L. R. 831t 35 W.R.STt 8 W. R.(F.B ) 47 ( 6 a L.R.431{ 8C.»a« 
T C. L. R. 885; 17 C. W. R. 854 m 14 Cr. L. 4. 139. Tlie proceedings should not be of an inquisitorial nature. 
See also 8 B. R. C. R. Cr. Ca. 51. Tlie accused need not be examined at all, when the evidence is not sufhcient 
to charge him with the olTence, 10 VT. R. 35. A commitment without examining the accused is bad 
in law, 33 M. 138. ^ 

4. Majdiicharlt At an; itaga,— 'Sub-sec. ( 2 ) of this section and s. 253(2) relie%e a Magistrate from 
the necessity of going on with an inquiry or trial when he is reasonably convinced on what has beCn already 
deposed to, that a criminal diarge cannot be sustaineil, Ratanlal 201 Where a Government officer has been 
discharged, on an application by the head oi the Department, a a>py of the order of discharge shall be given 
free of coiA.-‘Govemmenio/ Itidta, 31st August, 1899 

8 Hagiitrate nay proceed for minor effenee •am!aArllj.--Where in the opinion of the Magistrate 
the esndence is not sufficient to Justify a committal, but discloses an offence over which he has summarily 
jurisdiction, it is conq^tent lor him tu deal with the case summanly and in such a case he cannot be said to 
disregard that {'art of the charge which takes the ca^ out of his summary jurisdiction for the purpose of dealing 
with the case summirity, 33 M. 459 

6. CoBvletieD (sr minor offence when evidence dlieloies graver offence, net Invalid.— U«t where 
a complaint was laid of an offence under s 409, t PC, and the accused was tned and convicted fer that 
offence, and on ap|>eal the contention was set up that the Magistrate who convicted had no junsdiction, 
because the evidence disclosed an offence under s 466, 1 P C , triable exclusively by the Court of besssion, 
held per Khox, J , that the complaint gave the Magistrate jurisdiction to try the accused for the offence 
complained of and if it was established, to convict him and that the Magistrate was not bound to commit, 
merely because the evidence disclosed another offence triable exclusively by the Court of Session, 27 A. 89. See 
34 K. 678; 33 H. 459; 3 K. L.T.49ds7 Cr. L 3 315;3T A.69;3S B. 90; but rr^Note 20 at p 604 


T. H Aglstrate eeght net to treet « grave offence Ai » leit grnve offence to cleUh at Jnrlidletlos.'-A 
Magistrate should not treat a grave offence beyond his jurisdiction as aless grave offence m order to bring it 
within his junsdiction , aor should tie ordinarily go into the defence evidence m a case tnable exclusively by a 
Court ot Session and in which case for committal has been made ought by the prosecution, since to 

do so IS to take upon himself the function of a supenor Court, (IBIO) H W, M. 653 ■b 12 Cr. L. J. 30. 

8. Freeednre when several persons are charged and the offence of one or mere of them Is beyond the 
Magistrate's cognUanee.— When several persons are charged with different offences arising out of one act or 
transaction one or more of which are beyond the cogoltance of the Magistrate, and the rest within his 
cognizance, he shall not try the persons accused ol the offences wilhm his cognizance, and commit the other 
accused persons, but commit the whole ol them to the Sessions CourU — Oodb Cr. Dig at p. B ; VQkIns, at 
p. 108. See Note 6 to s 210 

9. Mo eompeniatlon when accused discharged la a sesitens case— Although a first-class Magistrate 
discharges the accused under this section on account ol the charge being v exatious, yet if the offence charged 
be triable exclusively by the Court of Session, the Magistrate cannot award compensation under s. 250 to the 
accused, Ratanlal 961; 40 A. L. J. 488. 

10. Discharge ot accused before recerdlngaayevldenca andvrlthent recording any reuenstheretore 
whether legal.— Competency of discharged eo*aecated Co testify. — Though a Magistrate has power to discharge 
an accused even before recording evidence he should then and there record hts reasons for so doing, but if he 
omits to do so, the discharge is not illegal Where one of two accused persons sent up by the Police was 
divJiarged b> a Migistrale without recording evidence and without recording any reasons and the discharged 
person was examined as a witness against the coaccused, Aehl, that his evidence was admissible, 33 B. 311 
JoUoxoed 4 L. R. 383 » 8 Cr. L. J. 870. 


11. Effect of dUeharge on tubtequcnt Inquiry for tho tame offence.— The discharge of a 
;>erson accused of an offence tnable exclusively by the Conn of Session is no bar to his being brought 
oi> again with a view to commitment belore a Magistrate who may proceed without an order for further 
inquiry An order of discharge might be passed at any sUge of (be case and does not amount to an aaiuitlal 

tT.R. 81 . .SrrBboieB.81l;9B.100tn C.897 |34H.lM;3ee.eS3;33]LlU. In 38 C. 8 BT it was laid 
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n.ustbeaUn*«»»a SO m~iO.L R 303 S« Notes 27 and 28 203 ^ , 

A Court which has passed an order ol drsdiarce cannot re-opcn the same ^se but 
to a sewed ease being instituted the order ol discharge does not stand in the way ot such proceedings being 
tafeen 2 i A L J 115 

12 Bemea, iM Impteper .«> else of aiser.lien by Wonlrlng Magistrate -The remedy tor an enontoM 
eserclse ol discretion is provided tor in ss 136 and 137 But in considering whether an accused has been imiTO 
S »2n L terms el s 136 k Sessions lodge or District Magistrate is h»n"d “ Co Jid ^ 

founds upon which the discharge has been passed including the evidence which has not bwo *awiei =d 
to be sufBcient to establish a fnma Jacu case beloie oidcnng a commitment ot directing a (utther in<io ly 
70. W » Tf.S-rralsoSE 100 , 5 ». 161 , SW E 3 , 2 C. 110 and 23 C 357. 

13. BeperlM Coalts power td inlerltrtnte to bo esotctied tn riser cases on^-S« s 136 a^n^ 
Notes thereto The tact that the D.stnct Hagistrate or Sessions lodge might be disposed m mte to 
the Magistrate discharging an accused discrediled die proscuuon evidence lor “a""”'™ '“5 
discharging the accused without committing him tor mat is no ground tor mtetierence hJ ® ' j[„|iable and 
a Sessions Indge acting under s 136 directs a Magistrate » oomn"' “to nierrts o the case 

insufficicm it was held the High Court had anthonty to set aside the commllmenl on to merits o 
7 C. 1 H » 327 ) 33 H 221, 15Cr I. J 373(M). , 

11 E owar of BlSh Court to ttvSso on otdot of diseharga by a Preiiaency ^ a 

High Court has held that it has power under the Code to intetleie with an or er o ^^^^g 
piesidencyHagisttate which contravenes an express provision ol >»»“ c 1. 1 703 and 27 CDS 

dischaige was wrong Wslr II, 2S3 , 27 B 31 30 0 291 daualing Irom 33 0 . 1292) 6 o n 
*e also IIH tT 200-= llOr L.3 629 , .. c .t Oeulon 

15 Refosal of Maglslrats W charga acensea wlth;an oStnoa offences uTder 

amounts thily to discharge —Where a Magistiate on a complaint chargmg , ...j m charge them with 

ss 679 and 177 I P C tried and acquitted themoi the charge under s siiboec (tint this 

the offence under s 177 hr/dthatsuch refusal was in substance an order o slartstrate is ol Oj inton 

section as there IS no other provision of the Code tot dealing w ih a oa Session and as he osuld not 

that there ts ,10 evidence oi an alleged offence exctnsweh, ^ 0 („„er pan ol 

proceed to act under the Utter part of sub-sec. {l)umillte had djschag th ofjence under 
the sub.secUon a Sessions Judge had jurisdiction to make ^ 

g 477 I P C 2<M 135 where 20 C 633 and 23 K 233 aterfiwr«W/>-iw«- 

tUHCHOH OF AS lUQOlRlHO MAaiSTRATE— SESSIOMS CASES. 

16 Magistrate must make a thotongh taqalry and sift too hasty ^'n making commUments 

sometime leUtromex-MmnationolcnmvnalttialsthManyMagis ra previous to commit 

or rather that they do not make the thorough Inquiry whirt 1 V ^ Magistnte to sift 

ment In a case ol murder more especially there be and to examine 

every fict bearing on the case In order to ascertam whe^er eSnee m this case tvhich led to 

U e accused on the lacls which bear against him- (^e ® * * I” " time the ra irderwascornrniff««I- 

presumpiiotiQl the -iccuseds guilt was t^nt he had been absent ^uUhe lime h d ^ 

statement as to where he was at that time haw beeii eemded^ , 

thoroughly inquired into U is not sufhcient to say Aat the ^ iviines^es and, if the 

Innocence at the trial It Is possible that the accused rommittcd. A Jong time elapses 

w itnesses can give ev idence in liis fav our to exculpate him ^ S.,”evidence more especially as to 

before a uiaUt the Session comes on and witnesses cannot then give ^ev 

time and duty as when the facts have only lately ocewed. \ guilt of the accused but 

previous to commitment to iscertain not only whether there v^s Ptesump B ^ parties 

also whether he was Innoccik It is the dutyotlbc Police nod the , jj^jJ^elvcsfrornfhecrfme 

sttsjTCClcd of being gu hy to trial «« also lo ascertain wl ethw the susperted a Hhgfstnfe to commh 

of wl tch they ate accused. Hiere H n clauv, in the Ilocerlun. Code A abused Jf 

Intpiryluo the defence ol lie accuse I I liehevc IbediiCTetion given tiy U t, -^Vv 1 tl hvk d« 

be I i«phcil Ifl ci.rtahi cases hut hi serious cJi ir^es of murd«3’ when ll e life of ihc nccus ^ 
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clause should not he tcted upon, because no certainl> of the accused s ^itt can arise until his deteiice is iiega 
lived, and proof that his defence Is’false Is frequeittl> very strong evidence m favour of the prosecution 
of the result of the inquiry mtd the defence leaves the matter in doubt, itis'the dutyoftheMagiscrate to commit 
and leavethe Sessions Court to decide which is the true story ’ Per Jacksov, J , in 14 W.K. 16. f » i or 

17. If BO evfdeaee a^alnit aecased U forthoemlB^, Magistrate ts bound to dlschar|e him.— Where 
the accused, who has been dul> summoned or airested under a warrant, is present to meet any charge^ and 
no evidence ts forthi^ming against him owing to the absence of the prosecutor and his witnesses, if It Ge 
not shown to the Magistrate that the case ts one in which he ought to adjourn the inquiry under s 344, he 
IS bound to disdiarge such accused person, 15 W. R. 53. A commitment to the Sessions would not be justifiable 
unless the committing Magistrate considers that a frtma facte case had been made out, which in his Judgment 
ought to be tried at the Sessions, 15 U. 39. Superior Magistrates ought not in any wa> fetter the discretion of 
tlieir subordinates m this matter A commitment must depend on the evidence before the Court and not 
on e\ idence which may be given m the future, 16 Cr. L. J. 6 (C.) ; 37 A. 395. 

18. Magistrate most decide whether or net there are iBlflelent grounds to commit and soi whether 
aecnted fs Innocent or A^Oty. — A committihg Magistrate has no doubt to perform the task of weighing the 
evidence before him with a view to decide a particular question, but the question he has to deade is not 
whether the ficcused is innocent or guilty, but whether or not there are sufhaent grounds for committing the 
accused for trial, ue, whether or not there was suffiaent legal evidence or reasonable ground of suspiaom 
36 A. SSL 

19 ynien Magistrate may eommle or discharge.— The law requires that a Magistrate should take 
not merely all the evidence produced m support of the prosecution, but also that produced on behalf of the 
accused. He is also empowered to examine the accused. Fven after framing a charge a Magistrate is 
entitled upon consideration of the evidence, adduced before iiim b> the accused to cancel the i^rge and 
discharge the accused s 213 (2). A Magistrate is not justified simply because there is evidence before him 
which seeksto lay to the charge of an accused person an offence triable by a Court of Session, m committfng 
the accused, 1899 A. W N. 135 j nor is he justified in a grave case triable by the Court of Session, when the 
prosecution evidence pointed both to a dacotty having been committed and to the accused having been the 
persons concerned in the dacoity, in discharging the accused without there being any rebutting evidence 
because the evidence seemed to him improbable aud exaggerated, 26 A 664i 11 R. 372. It is not possible to fix 
Iiosittvely the limits withm which the Magistrate should exercise his discretion and different Judges have laid 
dovvn various tests (some of them conflicting) which should guide a Magistrate in committing or disch irging* 
One of the tests suggested is— ly {here ir iuffieunt ex idence la go la the jury the Afagulrate muil commit.-^ 
1 should prefer to express the rule negacively by sajiiigilwtheoiust not in an> way encroach upon the functions 
oi a jury Bvkeweli- J m 14 M. L. T 200 = 14 Cr. L. 529, 15 Cr. L J. 373 (M ). “The test which 
should be applied to decide whether a committal ought or ought not to be made on the facts is this — 
Assuming that the u hole ot the evidence telling against the accused is true, is there a case which a Judge at a 
trial could leave to a jury* If the evidence ts such that a Judge would have been bound to rule that there was 
no evidence on which a jury could convict, then a committal ought not to be made. If there was any evidence 
which called for an answer, however great the preponderence In favour of the prisoners might be, then the 
committal was pro()er’ — ./Vr' H arrington, J , m9C.l!ir.ff 819, “Theobject of the preliminary inquiry m a 
cnminal case fs to ascertain whether there ts any real case against the accused before a commitment is nude 
and if all that can be said is that there is a mere setntitta of evidence, there should be no commllment’* — Per 
Henderson, J titd, see also 11 B. 372. Another rule laid down is where a fnma /acu ease ts made out 
against the accused and credible witnesses have gven evtdenee, he must be committed. * The duty of the 
commitung officer is to ascertain whether by the evideoce of the prosecution upnmafade case is made out 
• • * . .u . . -nbcDt on them to satisfy themselves fully of 

- , • . I *• •TToneous. Where there is a sufficient ground 

• • *‘ • • • •• I immitment, and he has discharged all the 

' . ■ ■ /*• : I.I.. ' .■* H.I I' <- 'M But a Magistrate will not be Justified in 

making a commitment to the Sessions, unless he considers that a ^riwia /jfiir case has been made out, whidi in 
his judgment ought to be tned at the Sessions, 13 M. 39. In W«lf If, 891, the Madras High Court observ ed “ that 
a Magistrate is jurtihed In committing an accused person for tnal by a Court of Session where a fnma facie 
case Is made out that the accused has committed anoSence oognlaable by a Court of Session. Inotherwords 
v» here there is ev idence not obviously fal«e and on which, rf it be accepted as reliable, a Court of Session migh’ 
34 


KNUCKLE 

KiificV'le (uuL 1), V. (. To be&t or with th« 1 KSt'ltr, n 

koucklea K6tti » 

nniicVlrtVtiiTih'Uh a. £acctn.l aomseoB 

Kudck'lcjaiut II (jrurftiA flCo-toa'.s 

tax cmbracisg apia held at both j Vs |lcpuli» . 
cod* br tba {oiLed eal ot a c * 

nectlng rod , 

ICnOlt (nilf), n. [Ct Oxorr, , i 

chart, aaoid roller 1 A tout ' ii 


nnOrCnfli^ n, Aknurl. [OL 


or iohabltaht 
I Keordiiua 
Katdiitu t 
Kuotil'Ub 

Kfocrdliua rt 
•erobUaj •' - 




' |TcUrt(kU)b fed Kia 

'** aVitriluJa s« J iU» 




, *,T 8,0,1“ loop, &,c,I,ft, O, s ihort, ck*, tSr, liit,f|tll,wb«t, TaU, «n»», {>llu*> iUm, d4u«i W'l ^0 wvl»i ' 



530 THE CODE OF CRtUWAL EEOCEDUKE. [Cliap XVUI* 

convict an accused person, the Magistrate is ]ustified in sending up the case for trial and If the case is triable 
byaCourt of Session only, he is bound todo so’ &e -aho Jffelp Hi SIS.'- Where man inquiry intoi case 
triable by the Court of Session the prosecution evidence pointed both to a dacotty having been committed and 
to the accused having been tfie persons concerned m the dacoit^, but the Xfagistrate considenng the evidence 
improbable and exaggerated, rejected it and discharged the accused without there being any rebuttfng endeiice. 
It was held that the 'dag:istrate ought not to have disdiarged the accused as by thus pronounang upon 
evidence merely because it did not commend itself to his mind he really Ined the case and not merely 
considered whether there w ere sufhciciU grounds for committing the accused for tnal, 26 Jl. S61 See lion ei er. 
the cases cited m Note 17 

20. la grave offences It Is better to commU the accused.'— Where it appears from some of the 
evidence the accused might have been charged with an offence be>ond the jurisdiction of the Magistrate 
to take cognizance of, an officer invested with powers under s 84 should rarefy, if every, fry a case himself 
under this seaion 10 C. 85 =» IS C. L R.37J, WUlilai,112 .Sifzalso J3 B. 602} 2IM 676 , 23 B. 90} 3P.R1891 
andJR.R IMS- ^ ^ 

(i) Where death ts caused by autUnce^ Magistrate ought to z^»mw;i£— T lie accused threw his wife 
down and deliberately kicked her several times thus inflicting injuries which caused her death The first 
class Magistrate conviaed him of voluntanly causing hnrt, and sentenced him to five minutes simple inipnsou- 
Toent. Held that in such a case, where death is caused by violence, the accused ought not finally to have 
been dealt with by the Magistrate, but should have been committed to the Court of Session RafsafaJ 3S2. 
Instructions as to cases where death hat ensued — In cases where death appears to have resulted from 
Iniunes voluntanly inflicted by the accused party. Magistrate ought to be very careful not to take tt upon 
themselves to absolvetbe accused from the graver charge, and convict him of hurl or grievous hurt only unless 
they are quite clear tfut there is no suffiaent evidence to warrant a commitment to the Sessionsfor murder, or 
culpable homicide not amounting to murder, wakfne ii2, i0C.fi 66 » iS C. !•. R S76 {RaUalal S82,i3 B 602. 
a B R, 1891t and where the act amounts to an attempt to commit murder, 6 U. L.7. 2ST 9 Cr. L. J. 221 

(u) Attempt to mardrr— Where the act of the accused amounts pnma Jntu »n the evidence to an 
attempt to murder a Magistrate should commit the case and not try the case himself Where he did so the 
conviction was '■et aside and the accused commuted to the Sessions, 6 U b I 257«»11 Cp L J 19B 

(III) Grievous hurt and robbery mastbe cotntnitled a Magistrate finds on accused person has 
caused grievous hurt in committing robbery , he is bound to commit him to the Court of Session uuder s 397, 

L r C It IS illegal to treat the grievous hurt as simple hurt and convict the accused under s 394 1 P C 
Batanfa) 676 

(jv) A'alse charge of ru/r.— The offence of making a false charge of rape are triable by i Sessions 
Court exclusively tberefoTe a firat class Afaghtrate has no power to convict the accused under s 376 1 P, C., 
but must after framing charge commit him to the Sessions. Batanlal 593 , 6 M L T 257 « 9 Cr L J, 224 

21 What* the ^uetUoa of discharge or commitment is one merely of probabUlties better to commlti 
—A Magistrate has in cases triable by a Court of Session a wide discretion in the matter of weighing tJic 
evidence produced on one side or the other , but if m the exerase of such disoetion Oie question of discharge or 
commitment is one merely of probabilities, the Magistrate ought rather to commit than to make an order ol 
discharge 28 A. Ml , 1904 A.-W.R.B , 14P.R 1908.-8 Cf. L. J. 283 An order of discharge m a case inquired 
Into under this Chapter is proper if the Magistrate had applied his mind to the evidence, and the order sho^ on 
the Mhole that he came to the conclusion that no pmna facie case has been made out, Weft If, 263 See i otes 
tos 2lft 

22. Doty of Bagliffate la dealfng wfth tfao evMooce addBeecI bofore him —It w m Is>ing down the 
priflaples which should guide a Magistrate in dealing with the evidence adduced before him that thae nppenrs 
to be B sharp line of difference of opinion. On the one bandit « laid down that a Magistrate must dec^e only 
on the possibility of eoniKtion and not weigh the evidence A Magistrate ought to commit a case to the Court 
of Session when the evidence is enough to put the party oa his tnsl and such a case obviousb arises when 
credible witnesses make statements which, fl believed, would susuiii a convictioit Wei^iing of their 
testimony with regard to improbabilities and apparent disciepanoo Is more properly IhC function of the Court 
having Jurisdiaion lotry the case. BatiinlASW. NVh«e there w evidence on which a conviction M possible 
In law the Maglsusie has sufficjcni grounds /or committing and he h bound to commit The weighing ol 
evidence to arrive at nnoj Inion Its to Uie guilt of the mtensed fs the funalonirfihe Court having juftsdirtlou 
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torn lhecasc,J7B 81 . Sufifunt ground for efimmttttmf xnttn^ i>ot Bround for connctlnp bnf whenUieCvt 
■d^ncr IS to put th« ncoKcd im hit trill, and ^uch a case arises iihcn cmlible witnesses made st»i^ 

ments whldi, if t<beTTd snnild suMain amvicllon. HiesselBhinB of their testimony with regard to Impix’ha- 
bihttcs and apparent diccrepandes is in »re projierly a (unctinn of the Court having Jurisdiction to tr) the <?*« 
■\\ here, therefore « Magistrate holdirg a |«tehmii«T> itwiairy, could not iielleve the statement of witnesses, r^ho 
■sau the ncnise«l setting fire to the eomphiaint strop or Immesliatefyaherwards, nnd disdiar>,ed the accused fhe 
High Court set aside the order of disdiirge and dirertesl the rommitment of the secitsed remarking that it 
not alleged thit the three si itncsses for tlie |>ro«eeiitl >n were of Inf imoits chanrter nor <loes it appear that 
es'idence sias addiKrd tending 1 1 shon ihst thes I'annoi possibt) hare spoken the truth 11 B 373] 37 B 81 f 18 
P Tll909aBBCr L J 381 “ \iihiugh a ^fag^sl^ate htsltr|,e powers of disciurging the accused he should 
sMiij crernse it sshen he is clearls of o]iimi>n that the evidence 1 »r the |iros<.LUtion l> untrustworthy If ft 
msttcr of weighing iimhabi titles he would lie well adsiscd in leaving ths. case to the Court which akin? is 
em, lowered to tr> it, and sh luld n H dt*<harge the accused because in his opinion the accused ought to 
the benefit of the diubc \ikmav ] 38 A 688 1908 AWNS; 1899 A W N 13S | 9 Bom. L. R.33^ — 
9 Cr L. J 313} 13 Bora L, R. 933 « 11 Cr L.i 893 The eiisience of n (lossibte ground of defence is nc>l ^ 
sufiident rcison for A Magistrate to refuse to commit a person fora trial sgiinst whim afnma /aeu cast is 
msdeout , otherwise the thief found in the |»oss«s»on ol Jewels recently stolen ought never to becommifltd 
for trial since It IS alwaj's possible that tlie Jewels might has-e been foisted on him without his knowledge. It 
IS ordinarily for the Court that has pow<r to tr> the case, not lor the Magistrate who makes the prehmirfAty 
inquiries, to determine whether, hsMn„ regard to all the facts and probabilities guilt is brought home to the 
accused, ficssov, ], in 18 If L. T 300 mH Cr L. A 639 Magistrates duly is to determine whether the 
accused should be put on hi^ trial and to commit If he 1$ satisfied thit there are aedible witnesses to facts 
whidi tf believed by a Jury, would Justify the conviction of the accused of the offence complained of l/ he 
proceeds to WTigh the evidence to sccept some statements nnd reject others to deal with probabilities of to 
draw Inferences as to knowledge or intention he Is In reality dealing wiih the question of the guilt or Intto* 
cence of the accused and IS usurping the functions Ota trial Court. /brBvKCWELt. J titd. The Ma»,istrAte 
ouglit to commit when the evidence is enough to put the psrty on bis trial, and such a case obvious]> arfaes 
when aedible witnesses make statements which tf believed would sustain s conviction. The weighmj^ of 
th«r testimony witli regard to imiirobabilities and &|>|varent disaepanaes is more properly a function of the 
Court having junsdiction to tr> the eis4; 11B 873 Tills case was considered in &> B 163. 

On the other iund it is laid down that a Vagutrale mvsl weigh the evidence aud need not commit >/ 
dhe evidence aiU noi justify a eonviehon— \ Magistrate conducting nn injuir) may, if he is convinced 
that the case against the accused is false discharge bim at an early stage of the case, but he has to hear all the 
■evidence produced before him by whidiever side and it is only after recording that evidence he can consider 
whether there are or are not suiTiaent grounds for committal ind h'ls no jiower whatever to pronounce a 
definitive judgment on the question whether the accused is guilty or innocenL The discreUonary power should 
be exerased with caution but there is nothing in the law which prohibits the discharge of the accused e*en 
though the evidence against him Is that of iirolessedejO'Witnesses but whom the Magistrate entirely disaed’t^ 
The object of the law in providing that the inquirj shall be held by the Magistrate before the accused ha^ to 
undergo a tnal in the Court of Session seems to be to prevent the commitment of cases in which there is 
reasonable ground for conviction The provision of the law is calculated on the one hand to save the subjects 
from prolonged anxiety of undergoing tmHor offences not brought home tothem and, on the other hand to 
•save the time of the Court of Session from being wasted over cases in which the charge is not obviously 
supjwrted b> such evidence as would justifj a conviction. Taking this view of the law, I am of opinion that 
the jxjwer given to Magistrates under this section extends to weighing of evidence and the expression 
sufficient grounds ’ must be understood in a wide sense. I must not however, be understood tolaydoA'it 
that this discretionary power should be exerased by the Magistrate without due caution or that he should take 
upon himself to discharge the accused in Sessions cases in the face of evidence which might justify a con»>o 
-* *■ •* t. I- j ^jnion of the Magistrate, it cannot pos 

• prohibits the discharge of the accused, 

4 • emselves to beeje-vvitoesses, but whom 

the Magistrate entirely discredits. FerMamioOD J 5 A 181 It is not incompetent to a Magistrate hold 
a preliminary inquiry into Sessions cases to examine the credibility of evidence adduced in the course 
imiutrj Such Magistrate should not commit the aocosed if he be of opinion that ng 

ev idence adduced against the accused the p-'osecution case is improbable and the ev 
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W, N. 117 s: 6 Cr. L. J. 406. “ I am invited to laj down the general proposition tliat a Magistrates having before 
him formallj and categoricalI> evidence which discloses a case for Inal in some Court to which sudi Magistrate 
might in his diiCretion commit, is bound to so commit and that he is tvrong in point of law in exerasing a 
disaetion and considering the sufficiency of evidence The proposition is dangerously large It is not the 
practice of Magistrates within the range of my experience, nor have Iheardthe law so laid down in England.” 

J, in 21 a. 265. A Magistrate need not commit merely because there is evidence sufficient to put 
the case to the jur> An accused person is entitled to adduce evidence before an order of committal is made, 
either in order to show that the evidence adduced for the prosecution is quite untrustworthy or to show that the 
facts proved b> tlie prosecution are consistent with his innocence when taken in conjunction with other facts 
proved b> him m his defence. A Magistrate need not make an order of committal when, in his judgment, the 
evidence adduced for the prosecution is clearly insuffioent to justify the conviction of the accused and the 
prosecution evidence is clearly untrustwortlij {see 7 C. W. N 77). He should, no doubt realize that it is 
not his duty to form a final conclusion on the evidence for the prosecution whether the conviction of the 
accused if committed is reasonably certain but it is his duty to be satisfied whether there are fair grounds for 
concluding that the accused is guilty, so far as appears from the evidence put before the Court It is only then 
thalsuffiaem grounds can be said to exist for committing the accused for trial /krSUNovRA Iveb. J. 14 
M.L T.200=sl4 Cr.L J, 529. A Magistrate in considering thesufficiencj of grounds, may properly consider 
uhedier on the evidence before him, It IS probable tliat a conviction wiU be arrived at, 1 S. ^ fi. 163 = 6 Ce.L. 

J 380,1411? R. 16; 7 C.W N 77. See also Rataulal 746 , 10 P. R. 1609 = ll Cr. L J, 18;213 P.L.B. 1910** 
llCr.L. J.761, 9 H. L. T.71=(1910) U. W.H. 352=12 Cr. L J. 20. Where the Magistrate finds that there are 
not sufficient grounds for committing the accused person for trial, he is bound to discharge He may so find 
either because there is no evidence whatever or b^use the evidence tendered by the prosecution appears to 
him to lie totally unworthy ol credit Where, however, the Magistrate entertains any real doubt as to the weight 
or quality of the evidence, the task of resolving the doubt and assessing the evidence should be left to the 
Court of Session S3 B. 163. Where most of the imporunt witnesses are totally unworthy of credit and the case 
Itself bristles with improbabhties the Magistrate would be right in discharging the accused, 15 Cr. L. J* 373 
(M ). When a Magistrate has heard the evidence for the prosecution with enure disbelief, when he considers 
himself in a position to show that the prosecution witnesses are totally unworthy of credit and a /orttort 
when, after examining certain witnesses named on behalf of the accused he has come to the conclusion that 
the evidence given by them is reliable and disproves that given by the prosecution witnesses, he is well within 
his discretion in discharging the accused 37 A. 335 A committing Magisirate is well within his powers in 
aoss-examming the prosecution witnesses to find out the truthfulness ol tJie witnesses and is ducharging the 
accused because the evidence ad" " • - Tlie chief business of the 

Magistrate is to see whether the O" ‘‘ absolutely 

incredible on every ingredient c • ‘ =16 Cr. L J 307. See also 

12 A L J 80 = 12 Cp. L J. 234 In 17 Bom L. R 910 = 16 Cf L J. 747, 33 B 163 was followed and it was Ae/d 
that the Magistrate was well within hispower-' mcro>y<sanilmngthe prosecution witnesses anti if the evidence 
tendered is totally unworthy of credit it was not only withirt his power but it is hi» duty to discharge the 
acaiscd under s 209 See also 20 C W. N. 732 = 17 Cr L. J 202 , 44 A. 57 46 A 537 , 43 M 874 = 49 H. L J 15S ; 

4 Lfth 64 

23. English anthoritlei appear to lay down the true principle —See Jndxctable Offences AclW and 
12 Yic. c 42, for the duties and functions ol the Justices of die Peace for holding a preliminary tnal and 
discliaiging the accused or committing them lor tnal When all the evidence has been heard the examining 
Justices then present who have heard all the evidence roust deade whether the accused is or ° ® 

committed for tnal If the Justices are of opinion that a /rtma/aete case has I*®" 
accused by evidence entitled to a reasonable degree ol credit, they must forthwith order him to be i g 

as to the Information then under inquiry If they are of opinion that die evidence is sufficient, or If t e evi ence 

raises a strong or probable presumption of his guilt they must commit him to prison to take ins tria or n 
admit him to baiL 

The examining Justices must take into account any evidence that IS given for the defence. There may 
be case^ where the ev idence for the prosecution Is sufficient to justify a commitment, eg , where It raises a pn> 
sumption of guilt as Is the case when on a diarge of larceny possession of stolen goods soon after a theft is 
{■roved against accused. In sudi case the presumption of guilt majr be rebutted by the evidence for the 
defence eg if the accused {verson found lit {vossesston of stolen goods recently stolen gives a satisfactory 
acnmni r,f h1» coming Into (x»ses<ion of diem and althoui,hthe Justices have not to try llie case yet If the 
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«%'idcnce for ihe defence is sudi in their ofumon that Oiere a strung or probable presum{it]on tliat Oie 
Jur> would acquit the accu«ed if he were committed they should dismiss the charge, J!. Cardew (18^)5 
8 Q. B. D. l,^er Coc>.Gt.RS, C ] , at p 6. Set also Cbx\ (1S23) t B.and C. 37 at p. 60 and Halshu^* 

Letrt fij England VoL IX, p. 320 The sort of ^nwia facit case that uarrants a committal, is defined by die 
Statute s. 25, as one ** that is 'ufilcicnt to put the {nrtyon his tnalfor an indictable ofTence.” 

S3X. FiDetlea of a Maflitrate In a cate etelotlvely triable by a Coart of Beulon.— In a case ex^Iu* 
si\-el> triable li> a Court of Session a Mipstralcls not empowered to unte i Judgment. All that he fscmpowe^’cd 
to do Is to rect^ reasons of discharge if he makes such an order and to pass the order of discharge. 40 JL 
.iijLL.J.i5e 


HA0I8T£RI&L OABEB 

Si It li axtremely andttlrable that any case ahoald be commuted which the Uaglstrata can d^al 
wlttk-^It b for se\-cril reasons extremely undesirable that any case should be committed to the Sessions wh>ch 
can be adequately dealt nith by the Magistrate. The witnesses are unnecessanly harassed, the time of 
Sessions Judge and that of the assessors are needlessly taken up, the Government is put to unnecessary expei^^ 
in travelling and diet expenses and the U|>se of time which often occurs before the Sessions tnal, introdu^ 
speaal risks of failure of justice. All cases which are ordinarily tnable by the Court of Session, but can be 
disposetl of b> the District Magistrate under the provtsionsofs. SO rw^ra. shoud be kept by thelatteron bis 
own file and not made over to *i Subordinate Magistrate. If a Subordinate Magistrate finds, in the coursepfa 
tnal before him, that the case is one «hich should, in his opinion, be dealt witli by the Distnet Magistrate un^f^ 
s. 30, he should, though he may hav e pou er to commit to the Own of Session, stay proceedings, and submit 
case, under the provisions of s. 346. to ihe District Magistrate C P Cr Ctr, Part II, No 30 See 1 8. Iv R 
103. 8 Cr. L. J. 3S0 i 10 P. R. 1909 . 11 Cr. L. J. 16. 

IS Carefal excrelse ef dlseretlen eceeisary— oaly eaiea which Magbtrates canoet adeqaately pul*h 
theald be committed.— It is onlj where the Magistrate isof opinion that adequate punishment cannot be mlltctcd 
by him that he should commit 4 Bam. L. R. 85. Reading ss. 251 and 207, It would seem that the Legislatd^o 
has given to a Magistrate discretion to commit to a Court of Session only such of those cases as he is competB>>l 
to tty as, in his opinion, ought to be tried by such Court because the ofience cannot be adequately punished by 
himseU. If a case be one which a Magistrate is both competent to try and can adequately punish, tfi^'i 
apparently he tus no discretion to commit it. 8 S. L. R. 23 . 25 Cr. L. J. 65i men a MsgxitraU could eom^d 
a maguUnal case —A case shown in CoL 8, Sch. II, as tnable b> a Magistrate onI> might, yet be committed 
the Court of Session, for although the maximum sentence of impnsonmcnt that can be passed may be within fbe 
Magistrate's power, if there ts no limit tn the nniountol fine by which the ofTence is pumshable, as the Mag!>^ 
trate’s power in this resjiectis limited, die commitment may be made to obtain a sentence of fine in a higper 
amount by the Court of Session, 24 C. 429. The order of commitment should specifically state that the case 
been committed with a view to the infliction oi a heavier sentence of fine than the Magistrate is competent 
inflict otherwise, the committal is liable to be quashed See also 2 A. 39. and NotesB to 215 

38. Caxe which he can adeqaately panbh ought not to be committed— In coinmitthig cases f>ot 
exclusively tnable by the Court of Session, Magistrates should exerase a proper discretion and give adequate 
reasons for making commitment to the Court of Sessions. Where a ^fag1st^ate finding that there was a 
Jacxe case against an accused person under ss. 3S2 and 447, 1 P C committed the accused to the Court of Ses- 
sion, It was held ibat the commitment was wrong on a point of law because (i) there was no warrant for (h^ 
commitment of such cases and (ii) the maximum punishment under each ofTence was one which the ^^aglstr^4e 
could inflict, 19061. W. N. 28.31. L.J, 14.3 Cr.L.J. 84; 13 Bom L.R 998.2 Bom. Cr.Ca. 168; 8 S.L.R* 
23.18 Cr Ii J 661 

27. Magistrate mast give reatoas.— The Afagistrate must give his reasons so as to enable the HiSb 
Court to judge whether the commitment is made in the sound exercise of the discretionary power vested in h4>n 
by law, 11 Bom. L. R. 18 .9 Cr. L. J. 163 The Magistrate should specially state that the case has been com 
mined with a view to the infliaion of a heavier sentence than he is competent to inflict, 21 C. 429. If 
Magistrate does not give adequate reasons, the commitmem ina> be quashed, 1906 1, W. N.28 .3 1. L. J. 14 = 
3Cr. L. J.94; 6 A. L. 3.989. 11 Cr. L. J. 6; IS Bom.L.R. 998.2 Bom. Cr.Ca. 169. 14 Cr. L. 3,657; 8 S. L. 
23.18 Cr L.3 664 
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28 Offence ezelDSiveljr triable by Maglitrate cannot be committed —A commitment of the accused 
charged under s 9 of Act I of 1878 (O/num) is bad in law as under thit section the conviction if there be one^ 
must be before a Magistrate 19A 465,1WR.9,SHHG.R277 i" 

210 . ( 1 ) When uponsucli endence being taken and such e^amlna 
be framed*^ tion (if an\ ) being made, the Magistrate is satisfied that there are sufticient 

grounds for committing the accused for trial he shall frame a charge under 
his hand declaring with what offence the accused is charged 

Cliarge to be ex ^uch charge has been framed it shall be read and 

plained and copy explained to the accused, and a copy thereof shaU, if he so require be giten. 
Iurn,shed to accusea ^im free ol cost 

1 Upon such evidenc* beifl^ taken.~A commitment made without taking any evidence on s. 
preliminary inquiry is illegal and ought to be quashed Rstanlai 100 Having regard to s 208 a Magistrate 
inquiring into a case under this Chapter is not empowered to frame a charge or make out an order for 
commitment until he has taken all such evidence as the accused may produce before him S0A.26I,26A 177 
This section does not require a Magistrate to record the evidence of witnesses, whom in the exerase of the 
discretion given by sub-sec {3)ofs 208 be has deemed unnecessary tosummon 86 M S31 But when an accused 
person wishes to m^ke a statement the Magistrate is bound lo record it IOC L.R 84 though an omission to- 
comply withs 342 might be treated as aiiirregubnty 23H 638 Notes 7 to 10 to s, 208 

MagulraUMayeovmUomvidenee recorded by another AA»^»J/’r(J^c~Afterthe prosecution evidence- 
was recorded by a second class Magistrate the District Magistrate transferred the case to a first-class Magistrate 
who icting on the evidence nlready recorded by the second class Magistrate commuted the accused held the 
order of commitment w is not illegil 36 A 313 

3 DUerelleB of the iaqairigg Kagutrate osgbt not to be fettered by loperlor MagiitratA— A ^strict 
Magistrate IS not justified hiiing regard to the express language of the section in calling om Sul»rainale 
Magistrate to commit a cist unless it can be shown that if that Magistrate was not satisfied as required by inia 
bcction he ou^ht to ha\e been satisfied 9 Bom It R. 223«»5 Cp L J 2i3, where 11 B 372 and 27 B.. 
84 are rejerredto 

Adding charges merely for the parpose of committing 1» bad — Tlie practice followed by some 
Magistrates of adding chaises apparently for the purpose of ensblmg them to commit those casts to the 
Court ofSession wiihoutany ^e^somble ground forthe addition is to be highly deprecated 11 Boro L R 1* 
»9 Cr L.J 163 

4 Magbtrate shoBld frame a charge before coranntmeat — If no charge is framed tlie procedi^e 
under s 226 will have to lie observed In the Code geiierallyr the svord charge is used as a stalemant of a 
specific offence and not as indicating the entire series of offences of which a jierson is accused BB 200 See 

definition of diarge s 4(e). 

5 Even after framing a charge Hsgutrate can make an order of discharge — Stc s 213(2). A 
Magistrate framed certain charges against the accused intending to commit Utecase to the Court of Sessions 

On objection being tiken that a charge was bad for want of sanction the Magistrate amended the char^.eS an 

expressed his desire to hear the case himself. Jt was then contended that the Magistrate could not ® 

cliarj,e and proceed with the casehunsell when once he had cominilted to the Court of Sessions and s. was 

relied on /ic/dthillhe mere framin), oft • , 

d )es not amount to an order of conimitni 

nient under s. 2n or s. 214 which lakes ' 

»fierfrimin„ a diar;,e tinder s. 210 it It Oi>en to the Migistnte to coiisulcr whether he ought to commit or not 
13 Bom L. R 821=11 Cr L. J 436, 5 C. W H 110; 39 C 839, U B R (1913) 3rd Qr 29 See howetef Ratanal 
161 where it was In | down ih tt ifie drawing oj> of a charge must alwijs follow the determinition of a Vig 
Islraie lo commit a case to die Court of Sessions which detcmnmtion wlien duly expressed the Magistrate 


* Th. tk cli. gf 


b.«n t0Wlltut.d for srerd. ib.ct.rr. hr act X\ tit of 1113 
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l»ccomcs to ihal matter Whtre lliereftwr, ft Bfftghtnle fir«t <1reiv upa charge dirccung the 
a^mmltment of the accu«ed. and afterwards, taking further eaJdcncc, discharged Uiena. Iff Id that the -order of 
slischargc fa Itlegal and the cav* shovild l»e commltterl for trial to the Court of ^^sstoii. See N'o'c 4 to a. 213 

6 PrrtoBi Implietted lo th« eemrafulea ef the tame offenee thevld ail be tritd er eemmltUd 
together.— When scaxral I'cfsons arc accused of the exunmissKm of the same ofTcnce it would be obviousl> 
irKona cnient If a .Magistrate u-erc to punish sMtme and commit others to the Court of Session , .and as the Code 
discs not seem to contcmplale such a procetiure, Maglttnte should, if he considers the case to be one for 
the Sessions commit all those concerned for trjal licfore that tribunal iVuktns, 108; Oudh Ce Dig, at 
p 8 , 1881 JL W. It. 6. IJot the mere fact that the necused *ho haae been committed to the Session^ were acting 
in concert with tho«c who base not )«t been arrested is no reason for quashing the commitment, 7 ILL. T. 187 = 
11 Cr L.J.88S. .S>‘r also Weir !, 4U, where itwrasAr/^, that were two or more persons are joint!) indicted 
and the Jurisdiction of the Magistrate is ousted in the case of one, the proper course is to commit both or all for 
tnal before the Court of Sessioa See also 19 Bom. L. R. 998 <«■ 2 Bom. Cr, Ctb 169 = 14 Cr. L. i, 697. 

7. Charge when framed shall b« read to the accaied.— The .Magistrate when he has prepared the 
charge is bound to read it to the accused and toft.sk him iihe wishes to haveanjr witnesses summoned to give 
evidence on his behalf at the Sessions 2 W. R. 60. 

8 Sesilont Jidge nut either accept or frame other charges.— U here a .Magistrate gives reason fqr 
committing a case tor tnal In a certain wa). die Sessions Judge must either accept the charge as framed or 
frame others himself. He is not authorised by tht. Code to insist on a rc-dnwing of the charge b) tlie Magis- 
trate unless he specifies the diarge which he inches to be sent up, 25 W. R. 17. 

9. Remltilea of Coart-fco on copy of charge.— In tht- exercise of the powers .coufeired by &35 ioi 
The Court Feet .*/(VII of 1870), the GosemorGeneralln council is pleased to remit the fee payable on a copy 
of a charge or translation thereof when the cop) ts given to an accused persoa Sohfieahon, Coiernment of 
IndxaKo Z\fio/2\ttJamiafy,m6. H'Uttns.W , Mden.\yi 

211 . (I ) Tht accused shall be required at once to giacm, orallj or 
defence on tm**** “ nung. a list of the persons (if an> ) w horn he wishes to be summoned to 

giac cndencc on ins tnal 

(2) The .Magistrate ma), in his discretion allow the .accused togi\e many furtherlist 
of witnesses at a subsequent time, and where the accused is committed for 
I nrthcr list tnal before the Higli Court nothing in this section shall be deemed to 

preclude the accused from gmng, at any time before Ins tnal lo the derk of 
the Crown a further list of the persons whom he wishes to be summoned to give evidence on 
such tnal 


Notes —1. Accased is entitled to have the witneties aaned la the Ibt snmmoned to attend *t the 
trial.— Section 291 la) s down that an accused shall not be entitled of right to have any witness summoned other 
than the witnesses named in the list except as provided by this section and s 231 See s. 216 as to duty of the 
Magistrate An accused person is entitled to have his witnesses summoned and examined even though thej 
were named as implicated m the offence with which he isdnrged,6B.L R. Appx.65— 19 W.11.7} 19 M. 379 and 
even when the ^lagistrate entertains doubts as to the value of their evidence, as it is imi>ossibIe to state before- 
hand what credit will be given to their evidence 6 B. L. B. Appx. 78 = 19 V. R. 15. As a matter of nght, a 
prisoner is entitled to have the witnesses in the list, whidi he delivers to the Magistrate, summoned and 
examined, 23 W. B. 96 ; 3 W.R.6; 3W.R.38 

2 Daty of Magistrate to call apon the aecaied specifically to give in the list.— The question b) the 
Magistrate to the accused “have yoxt any evidence'* ' is not a sufBcent compliance with this sectioa It 
IS ambiguous and might suggest to the accused only an enquiry as to whether he had witnesses read) in Court 
\\ liat the Magistrate is bound to do under this section is to ret|Uire the accused to give a list of the witnesses 
he desires to call, 7 Bom. L. R. 723. Though the language of Ae section is thus imperative, there is nothing 
In It which leaves It open to a Magistrate to prevents pnsoner from reserving his defence for the Court of 
Session, 4 B. L. R. Appx. 1. 
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3 iccmed • tight to reserve dofeiiee eod not lo dhelose unmet of hit wllnostot - accused person 
,v reserve te defence and also rciuse to ionush We MasKtrate ivjth a list ol his ultnesses ~is lot instance lor 
T7r that his witnesses tmgto be tMnjieied with, in such a case he might bring his own witnesses but is 
Tot entitled as of tight to have the assistance oi the Com to compel their attendance H i 312 
^ 4 Witnesses' list »»y coomltment -Committing Magistrates cannot force the accused 

tb disclose either the names of their intended witnesses or what those witnesses would be called to prove 

5 Accosed has no ri^bt to have his witBefses BQiQojODed nftef nomtnlttal ~ff an accused pertxiu on 
being i-alled upon under this section to give a (ist of witnesses whom he vvishes to bO summoned to give 
evidence on Ws trial tSecJines to give m such list be cannot compel the Magistrate alter cotnmmal to issue any 
summons for witnesses on his behalL Veitber under such circumstances will the Sessions Judge be obliged to 
issue summonses for the attendance of such witnesses unless he is sntished that their evidence may be material 
19 i 092 

e Geonuda of refusal io sumnion defence witnesses must be stated. — .5^^ Note 9 to b. ...OS. When a 
prisoner under ibis section gives Jn a list of uitnesseshe wishes to summon after h/s case has been committed 
the Magistrate is bound to exerase his discretion upon the point and to state whether be wiU summon the 
witnesses or not awt be ought to •vtatc his reasons for not doing so If he thinVs the witnesses were itKlwied. 
iXi the list for the purpose ol dela^ he should proceed under the second proviso of s Zio 18 W. B. f*- There 
no reason to refuse an application for summons simply because a large number of witnesses is mentioned 
therein 11 C 764 at p 760 


to^wamine''Iu^\^it 212. The Magistrate may m his discretion summon md etamine 

nesses s 200 par^ 2. any witness named in any list given to him under section 2 \\ 

Hates— 1 Object «f the secUoa— The object of thi«. section is to present the oonoacooQ of iabc 
esideuce after commiimeni. This is a discretion that should I e rarely exerased for the inconsiderate evamma 
tioa t witnesses med for ihe defence at the trial may seriously prejudice the accused person end harass 
the w messes Butiihee xammes such witness at hi$ o»n motion or at the request of the accused and is 
satisfied horn such evidence that there is no sufiicient ground for committing the atcu'sed then s. 216 
enables him to cancel the charge and discharge the nccused. 

2 Esaminatloa of defence wftneaaes by Uagistrbte when dafence reiarted —The fact that an accused 
petson tomnutted to a court of Session b> a M igistrate has reserved his defence does not preclude the 
hJagisirate from acting under this section The section gives rbe Magistrate the widest possible discretion to 
summon and to examine wy ws/urrs «<iwe<<’iin any list given to him under S 211 The Code does not require 
a Magistrate to record his reasons. He Is given a discretion which he ma> be trusted to use properly and it 
wdi ».« for a person impugning his order to prove that a judiaal discretion is not used before the High Court 
Wlllimcrfere 18A S80}4B L R ippx.l. 


3. Legality aa eommUTncBt withool tach examlastion when ifagutrate intended to exaraliic — tVherc 
the evidence ior the jirosecutJon had been recorded and certain witnesses for the defence had been summoned 
and die Magistrate at the lequifst the accused had also consented to ititke a local inspection but finally at 
the direction of ibe bessions Judge committed Ifie case to the Sessions without examining any of the defence 
witnesses and without making the intended focal rnspection ieij the commitment was bad m law and ought 
tobequashed 1908 A W N 3£!6««4Cr L 3 «7 InMCr h 3 704 M )n was /fr/dihat s 2J2 shows tt *t it »s 
not imperative on Magistrate to evaniine any defence witnesses afterrexching the Stage oi iramiui, a curge 
under !>. 210 and it does not matter that sumitionses finve been issued to the witnesses This case was 
committed under s. 347 Note 7 »o s. jjS 


4. Wlteeties eot to be nnfofriy dealt with — Wfieii witnessses for tJie defence do attend it is Pfega )on 
the pan of the Court to threaten them with penalties <d the law Unfessthey are evidently giving wilfully Utv- 
evidence or persKtenily refusing to giveevadenct ofhets wfiidi must fjc withm their knowledge, I4 A 242 


213, (J) When the accused on beinf retjuiretl to j,n\c in n i‘st under section 211 has 
OrU« ol commit do so or when he l»a< given in such hst nnd thv witnesses 

Tjwnv. tny) included thernn whom the Magistrate desires to examine have iieett 

summoned ami ivammed under section 2f2 the ^fxJJlstnte may make an 
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oril<T committing, the araivxl f >f mal h> the High Codft or the Court of Scs'^iort (ag the case may 
lx?) nn«l funlcxs the NIiRi»trate is a Pres lcnc\ Miipstritc/ shill also record hncfl) the reasons for 
fiich commitment 

(2) If the Mapi'tnte, after hnnnj; tlu «itno<cs for the defence is sitisficd that there 
arc not siiflioent KToiinds for committim, the accusnl he mij cancel the charge ind discharj,e 
the aCCTiscil 

Rotes.— 1 Commttnent meit be to the Beuloat Coart hatlai locil Jarlidletlen. — The expression * the 
Court of Session* here can onlj mean the Court Session having jurisdiction to try the ease under s 177 
Section 63 of Act K of 1872 prodded that Migislnics shill ordinarily commit to the Ld irt of Session for the 
Sessionsdisision {n uhidi the district to which the) apitolntcd is situated. But the present Code contains 
no similar proauion. Where a eomaiitment Is made to a wrong Sessions Court it must be set aside notwith 
stand ng the taro\ ision of s. ^31 33 K 33/ dissenting fro « 8 B 813 and IS A SSO 

S. Uaglitrate not beind to examine wltneto for the defen e.— Sections 212 and 213 do not compel 
a Magistrate to summon and exam ne witnesses for the defence sfier a charge has been drawn up or even 
before the charge is drawn up if the Magistrate for reasons to be recorded deems it unnecessary to do so s. 20S 
(3) 38 M 311 Noteh under s. gng and Note? to s. 215 

3. Crois*examlaatiOTi of proieeatloa wtneaet may be alleited evea after charge— The words 
* witnesses for the defence ' in sub^ec (2] are wide enough to oaver evidence extracted by cross-examination 
from witnesses for the prosecution. It is therefore open to the Magistrate to allow aoss-exammalion of the 
prosecution witnesses esen after a charge had been framed and on consideration of sucli evidence cancel the 
charge 39C.883{dC. W H referred to .SV/Notell to S.20S. S 347 cannot be read as subject to s. 208 
so as to render it imperative on a Magistrate after he has deaded to commit the case to the Sessions to allow 
the accused to cross-examine the prosecution witnesses and to oil witnesses in his defence 38 C. 43 ; Batania! 
97S,12Bom.L R.933allCr L J 193 howeser Note 13 to s. 208 

4 Ootll eommltmeot a KagUtrate may eaaed the charge.— It is only the order of commitment under 
s. 213 or s. 214 which takes away the Magistrates power of further proceeding with the case. Eten after 
framing a charge under a 210 it Is ojien to the Magistrate to consider whether he ought to commit or not 
SC.W K llOillBom b B 821allCr L J 436 —But if he commits he has no longer the power to discharge 
nor IS a Magistrate who has pfonounoed the order of commitment competent to uy the accused for an offence 
tnable by him by emcelling the cturges of offences beyond his junsdiction 2 C. L J 33. See 1 L B R 
848 as to the scope of sub-sec (2). The ruling m Bataolal 161 of ihi, year 1881 which seems to lay down that 
an order of commitment must follow the making of a charge does not seem to be correct having regard to sub- 
sec (2). Note 5 to s. 210 

6 Case eempoanded after eommUment, discharge illegal —Where a Magistrate after comniittmga 
person for trial on a charge of adultery immediately afterwards on the representation of the prosecutor that he 
wished to withdraw from the prosecution discharged the accused it was held that the order of discharge was 
bad as under this section a commitment once made can be quashed by the High Court only The order of 
disdiarge was therefore ciuashed and the case sent back to the Sessions Judge directing him to examine the 
complainant and then take such further proceedings as to him rmght seem fit 4 A 160 

6 Power to commit after eancelllag diicharge —Where a Mag strate after exammii g four witnesses 
for the prosecution discharged the accused but subse joently on becoming aware that there was a fifth witness 
present cancelled bis order of discharge took further evidence an I committed the accused for trial to the Court 
of Session that the commitment was good 7 M H C. R Appx. XL, 28 C. 211 

7 Magistrate mut marshal the evideo e— In preparing the reasons for commitment the 
committing Magistrate should marshal the evidence in tie order in which it should come under judicial 

Oadh Cr Dig 10 A Magistrate in his 
precision the proof against each particular 

■ \ ■ 

8 Magistrate mnit give reatoDi for commUtal — Failure of the Magistrate to gue reasons for com- 
mittal m a case which be could deal with may anxrant to an illegality and the High Court may set aside the 
•commitment 13 Bom L.B.S98 = 2Bom Cr Ca 169asl4Cr L J 637 and jrr Note 27 to s 209 
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3 icc«,ei’% rliht to reBerve d.tBncB .nd ool to dlBoloB. oomeB of hiB »IlneBB.B -M. accused person 
a. ACfcUBBu. 6^ , . ,0 t . ,ff Witnesses, "IS for instance for 

ing his Own witnesses, but i» 
nee, 14 A. 242 


* *o Wltncs’sesMist may be filed after commitment -Committing Magistrates cannot force the accused 

ti> disclose either the names of their intended witnesses, or what those witnesses would be called to prove. 

14 A 242 ' 

5 Accused has no right to have his wltaesses anmmoned after committal —If an accused person oa 
teing called upon under this section to give a list of witnesses whom he wishes to be summoned to give 
jdetvce on his tnal, declines to give in such list, he cannot compel the Magistrate after committal to issue any 
Ammons for witnesses on his behalf Neither under such circumstances will the Sessions Judge be obliged to 
issue summonses for the attendance of such witnesses unless he is satisfied that their evidence may be material, 
19 A. 502 

6. OroBuds of retoaal to summon defence witnesses most be stated * — See Note 9 to s 208. When a 
prisoner under this section gives in a list of witnesses he wishes to summon, after his case has been committed, 
the Magistrate is bound to exercise his discretion upon the point, and to state whether he will summon the 

„ ,»n»cEo« nr nnt an 1 he n cfh» tn e*n*.B V f -/vn ‘ • ,ggs vvcrc included 

. W. R 14 There 
« „u uir* Vi »iui.a5es IS mentioned 

therein 11 C. 764 at p 760 


to^wmine^sulh^vjf 212. Ihe Magistrate may, m his discreuon, summon and examine 
nesSes, s 200 para, z any wtness named in any list gi\en to him under section 211 

Note* —1 Object of the section —The object of this seaion is to prevent the concoction of false 
evidence after commitment This is a disaeiion that should be rarely exercised, for the inconsiderate examine 
tion of witnesses cited for the defence at the trial, may seriously prejudice the accused person and haras* 
the Witnesses Butifhee xammes such witness at his own motion or at the request of the accused and «s 
satisfied from such evidence that there is no suffiaent ground for comihitnng the accused then s 2J3 (2) 
enables him to cancel the charge and.discharge the accused 

2 Examination of defence witneites by UagUtrate when defence reserved —The fact that an accused 

person committed to a Court of Session by a Magistrate has reserved his defence does not preclude the 
Afagistrate from acting under this section The section gives the Magistrate the widest possible discretion to 
summon and to examine any any list given to him under s 211 TheCode does not require 

a Magistrate to record his reasons He is given *» discretion which he may be trusted to use properly and t 
will be for a person impugning his order to prove that a judicial discretion is not used, before the High Court 
will mterfere, 18 A. 380 , 4 B L R Appx 

3 Legality oi commUment wlibout i«ch examlsatlon when Magistrate Intended to examine —Where 
the evidence for the prosecution hvd been recorded and certain witnesses for the defence had been summone 
and the Magistrate at the request of the accused had also consented to make a local inspection, but finally at 
the direction of (he Sessions Judge committed the case to the Sessions without examining any of the defence 
witnesses, and without making the intended local inspection , AeM thi. cornmitment was bad m liw and oug t 
lobequashed, 1906 A, W.N S06>.34Cr.Ii J.i52 InlSCr L J.704 ,11 ) It was Ar/rf that s 212 shows that it is 
not imperative on Magistrate to ex imine any defence witnesses after reiching the stage of fnmlng a 
under s. 210 and it does not matter that summonses have been issued to the witnesses This evsp wa 
committed under s 347 See Note 7 to s 215 

4. VfitDuiea not to be unfairly dealt with.— When witnessscs for Uie defence do attend it |**^'*’*‘^ 
the pan of the Court to thresten them with penalties of the law, unless they are eviclently E'xn’S ^ ' 

evt(l.>n<vr arn*>r<iE4.ntlB, !.« ^.Bihin t>MBir VnOWIedLC, I* A 242 


evidence or persistently refusing to give evidence of facts which must lie within their knowledge, l4 

213. (.1) When the accused on being required to j^ve m 'i hM under section 211, has 
Order ot commit tu do so, or when he has tjivcn in sudi list and the witnresis 


(if mj) indndcd thcran whom the Magistrate desires to examine have been 
Mimmoned and examined tinder section 212, the Mapstrvte may mthe an 
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order committinK ihe for Inal b) the Hiijh Cotift or ihe Cotirt of Scs<iort (as the ca^c may 

bcX and (tmlw tJjr » I’rcsidcncv Mujistnle; «InII also rcconl Imcfl) the rci<5on'5 for 

Mich commifmcnL 

(2) II the Mapi'trale, alter hnnnjj ihi wilno^o for the defence, is satisfied Uni thfre 
arc not sndiaenl proiinili for rommiltim; ‘he accused, ht maj cancel the cliarg:c and rlischarpe 
the accusciL 

KoteL— 1. Cemmllment mail ba to the Beitloe* Coert hOTlotf Iee41 JorlidlelteiL—The expression ' the 
Court «i here exa onh mean the Court ot Session having jurisdiction to try the case under s. |77 

Section 63 of Act X of IH72 provided that M»c«stntc« shall ordinarily commit to the Court of Session for the 
Sessions division in which the district to which they appointed is situated, flut the present Code contains 
no Similar provision Where a commitment is made to a wrong Sessions Court, it must be set aside notwjth 
standing the iimvisi in of s. 531, S3 H. Sgf dttienhag /romB B SD and IS A. SSO. 

3. Ha^Ulrale Dot boiod to examine witness for the defeoia— Sections 212 and 213 do not compel 
a Magistrate to summon and examine witnesses for the defence after a charge has been drawn up or even 
before the charge is drawn up if Ihe Magistrate for reasons to be recordtcl deems it unnecessary to do so, s. 208 
(3), 38 H.8)t. *Ue Note R under s. 20d and Note 7 to s. 21S 

3. Cross-examination of prosecatlos wtnesses nay be aUosred even after charge.— The words 
‘witnesses for the defence’ m sut^sec (2) .are vwde enough to oaver evidence extracted by cross^xamination 
from witnesses for the prosecution. It li therefore open to the Magistrate to allow cross-examination of the 
prosecution witnesses even after a charge had been framed and on consideration of such evidence cancel the 
charge, 39 ftSsaiS C. W H, 110 reftmdto S*« Note II to i20S. S 347 cannot be read as subject to a. 20Si 
so as to render it imperative on a Magisinte after he has deoded to commit the case to the Sessions to alldw 
the accused to cross-examine the prosecution witnesses and to call witnesses in his defence, 36 & 48 1 EataBial 
975; 12 Bom. L, R. 933 a 11 Cr. L J.f93. .SVr, however. Note 13 to s. 203 

4. Data cemmltmeat a VagUtraie may eastel the charge.— It is only the order of commitment under 
s. 213 or s. 214 which takes away the >(agistrate’s power of further proceeding with the case. Even afl^^ 
framing a charge under s 2 io it is oi>en to the Magistrate to consider whether he ought to conumt or nO* 
5 C, W. N. 110; 19 Bom. L. B, 831 salt Cr. L. J. 436.— Rut if he commits, he hns no longer the power.to disdiargc • 
nor IS a Magistrate who has pronounced the order of commitment, competent to try the occused for anoflen^*' 
tnabie by him by canctlling the ch'irges of offences beyond his junsdiction, 3 C. L. J, 33. See t L. S. 

348 as to the scope of sub-sec (2). The ruling in Ratanlol 161 of the yenr I8S| which seems to lay dow u |li < 
an order of commitment must follow the making of a charge does not seem to be correct having reg trd t • mi' 
sec ( 2 ). Note 5 to s 210 

8. CMe eompoanded after corRmUment, discharge Illegal —Where a .Magistrate i>ft<r uniiiMtHi 
person for trial on a charge of adultery, immediately afterwards on the representation of tlie i<ruv i ui .>r _ 

wished to withdraw from the prosecution discharged the accused, it was held that the order of dl^ 1 
bad, as under this section a commitment once made can be quashed by the High Court oniy 1‘ < 
disdiarge was therefore quashed dnd tlie case sent back to the Sessions Judge, directing him to 
oomplainant and then take such further proceedings as to him might seem fit, 4 A. 180 

6. Fewer to commit after eaneelllag dftcharge. — Where a Magistrate ofirr examli n 
for the prosecution discharged the accused but subsei|uemly on becoming awnre iii it tin f v 
present cancelled his order of Jtsdiarge, took further evidence anil committed the n>< ii^ 'ij 
of Session, Ar/if that the commitment was g(x>d, 7 H H tX R Appz.XL} 89 0.3M 

7 Magistrate mast marshal the evfdease.— In preparing the "rLiivu) J- 
committing Magistrate should marshal the evidence in the rwUcr In wlilrli ii t' / 

. • . . - t„ . I I. t, . , QuJJ, ^ 

, • • — j>rri 1,1 ,11 j ^ 

• ■ A i . • 



8 Magistrate mast give reasons for comiDiUal.—i allure of til'- Hv , 

mittal m a case which he could deal with nny amount to in illegality xr.'' 
commitment, IS Bom. 1^11.998 ss 2 Bom. Cr. Ca. f65*> 14Cr. L. J. 687 midis'^.. 
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0 Hagutrftte most sign warrant of commrtmtnt— The sigmlure of the Mngistnte to the warrant of 
commitment should not be affixed b> a st^n]p, 6 M 336 

10 Commitment In the abaeniSe of the accaaed. — Where one of the accused isabsent when the pro- 
ceeduigs are held at which the order of commitment is made, the order is illegal, 5 G W, H. 110. But where a 
person, who wis allowed under s ZS5 to appear by agent tvis comnntted, the High Court kfld that the 
commitment wis not necessarily Illegal, but as the agent had not been required to gne in a list of witnesses 
whom he wished to have summoned for his principal, the Court directed the Magistrate to make the demand, 
2 W. R. 50. See also 17 C. W. H. 12i3. 

11, Joint indictment of two or more penone.— When two or more persons are jointly indicted and 
the jurisdiction of the Magistrate is outsted in the case of one, the proper course is to commit both or all for trial 
before the Court of Session, Weir I, 443. But the adoption of a different course by the committing Magistrate 
1-. not 11) contnvention of any provision oi law, Weir II, 258. 5>/Note 6 to s. 210 

12. Opposing fractions not to be jointly committed. — Where not is ch irged and the Magistrate is 
about to commit the contending pirties for trial, not only should separate charges be drawn up against each party, 
but separate inals should be held, since the offences of each party are distinct and separate and both the parties 
have not the same common object, 8 W R. 47 j 9 W R. 33; 6 G 9S ; 14 C. 333 5 20 C. 537 j 8 C. W. N. 180. But the 
ruling m 25 M. 61 (P.C.) does not apply to preliminary inqumes pnor to commitment, 26 M. 592 In cases of 
joint commitment, the Sessions judge should frame sepirate charges and try separately See Note 7 to s. 215 

13 High Court’s power of qnashlng commitment. — A commitment made under this section can be 
quashed b> the High Court under s 215 only on a point of law, 15A.L.J.7S6. Absence of evidence to warr^t 
commitment is a point of law and may furnish good ground for quashing commitment, U. B R. (1917) Srd 3r. * 
But a commitment made under s 436 is liable in revision to be set aside by the High Court on the merits, • 
where it is mide on e\ idence which is insufficient and unreliable, 7 C. W. N. 327. 

214 . [Repealed b) Act XH of 1923] Chapter XXXIIl. 

gnashing commit 215 . A commitment once made under section 213* b> a wmpetej^ 

f sec Magistrate 1 or b) a Civil or Revenue Court under section 478, can 

quashed by the High Court only, and only on a point of law 

Notes.— 1. Section applies only to commitments made nsder the four sections 
does not deal with commitments directed by the Distnct Magistratcor Sessions Judge under s 436, 

7C. W.K 327; 30 M. 224 ; 27 M. 54. An order passed by the High Court directing a commitment under s s 
(i) (iv) IS not at all subject to its reviMonaf powers, nor is this ^section applicable to such a commitme 
27H 34 

2 Bectlon does not apply to directions to cemmit but High Cowt may revise.— This s^ion o^y, 
ijiplie-^ to 1 coramitmeiJt actually made ind not to icise where under s. 436, a Sessions Judge ai ^ 
directed i commitment to be made, 30 K. 224, where 7 C W. N. 32T 5 15 a 621 and 14 M. 334 are 

such directions ire subject to the revisioml jurisdiction of the High Court under ss. 435 and 439 an may 
quibhed on the ments. An order of commitment mide by 1 District Migistrate in direct contnven ion ^ 
provisions of s. 436 (a) in committing the .iccused without allowing them an opportunity to show 
the commitment is bid in hw and must be qui^bed, 28 P. W. R. 1913 = 14 Cc. L. J> 605; 15 B. L. . 

L.J. 774J6U.372 

3 Does this section oust the general revblonal Jorledlctlon of the High Court 7— In 2 
C J (Si ASklE, J , dotibhns\ WIS of opinion thit the terms of the section were not used in my e'C 
as TO de]>nvc the High Court on its large powers of revision 

4. Jnrisdletlon of the Criminal Appellate Beach of the High Court to quash the 
it In III original criminal Jurltdlctloa.— It is doubtful if the Cnmiml AppeH Ue Bench ol e ig —immil 
Jurisdiction lo quish i commiiinein made to the High Court for Irnl under its ordinap' °”K*n 
Jurisdiaion The |»ractice his licen to apply to the Judge exercising the originit criminal Juris ic 
High Court, 38 C. is. 


• Th*««rd« •a4Crum*‘cTM«t on 111 * Into b^n »<u tlH t>r tho Crimiul T«w AiarnJmret Art tSU 
t Tl,. •orl« **(>, t>r ■ Coun S^ion enl.ro.«II<ra 471“ iaTo Wn .MniHod br lb- Criminni TrocoJiire (*iD»nrfnionl> 
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S. Hl^h C«irt a]0ne can qiaih cefnmttratBt— Except the High Court no oilier authority is competent 
toc|uxshan> commitment. c\'en In a cvm|<ourKhl)ie ci<e, 4 A. ISO; 10 M. L. J. 833; Heir 11, 303. If in the 
opinion of the *te*!«ions Juil;re, commiifneni nude to Ills Court ii Itle^l, he slioutd refer the case for the orders 
of the lliRh Court, the InsufTmcnc) of the le^nl evidence against the pn^oner is no ground for such a refer 
ence 1 W.R. S. In such case*»u nu) sometimes beatUisabte to bring the milter to the notice of the DKtnct 
'Isgi'-trate uiih a \icw to his Insinictmg the committing Magistnte to obtain idditiotul evidence. 

6 Ko applltallun to qaath coRiraltment kOI lie after commitment of trial —This section is inappli 
cililc to 1 ca«c in uhidi a reference is mide to rpnsh the commitment after the acnised has been put on his 
tnal before the Court of Session and pleaded nai gmttr and has been tried with the aid of a.ssessors, Weir II, 
3t3| It C. L. R. 130 I B L. J. 230 (Sladj. Ste tontra 6 C. 3S4, where It was held tliat the High Court can quash 
a o»mmiiment at any stage of llie case. 

7. Irrejfxlarlles in procedare how far vitiate a ceamitmeot.— The principles laid down m s, 537 
should in (.eneni gufde the High Court in dealing with an application under this section, 13 Cr. L. J. 330 (Sind). 

It) Jotnl tnfutr} doex not tt/ia/e eammdmeal.— ‘There is no prusision o)" law reqitnng sejiarate 
inquirj in respect of each nccused ;»crsoiu S. 233 refers to truls only Though the tnil could not be yiint 
there can be no objection to die jiroceediiigs pnor to commitment, on the ground there was misjoinder of offences 
or offenders H the preliminary in(|uir>, 7 Rom. L. R 43f-»3Cr. L.J,432. ThenilingofthePru> Counal in 33 If. 
Slcannot l>c cTtended to 1 jveliminan inquiiy le iding up to a commitment so av to render the commitment 
Itself illegal because there was misjoinder of offences or offenders. S 233 nnd the succeeding sections ipplj to 
joint trials onl) In such a case the Sessions Court ought to frame se]virate chirges and try the accused sep.iratel> 
Is if thue where two or more commitments, 36 If. 893, 17 Cr. L. J. 369 also 1930 A. V.N. 306, where it was 
hf/dHiM die fact the Magistnte had wroiigl) coinmIue<l joint]) difee persons charged witli offences under 
ss. 212 nnd 316, 1 P C , to theSessions. when the) sliouldhive been committed sep-iralel) under s. 233 u-is not a 
sufficient ground for qu-i-shiiig their emnnutmem under tins sectioiv A commitment is not vitiated because 
diarges are framed in respect of offences whidi cannot be tried together (1916) 3 U. W.N. 179 m 17 Cr, L J. 389. 
^\^lere, lioweter.a Migistrate field a joint tmcstigation m die ease of four nccii^ed persons who were chaiged 
with different offences under ss 2U, 214, 465 and 193. 1 P C thnt the procedure was illegni and so much 

til the prejudice of the accused thit the comiiiitniem must be quashed, RataoUi 925 See Note 4 

(«) Itsuinf a warrant inile<td of a iiintmons-‘Th>. error of a ^taglstrate in proceeding b> nwarrant 
inste id «i[ b) n summons is not an error for which the commitment is iiiiasbed 

(ill) IntlraJ/tng xnxUad of srgnxng the uarrant of eomtnMinent M not maternl 13 Cr. L. J. 320 (Siad). 
(lu) Want of xoneHon under s 195 — Unless the accused liave been prejudiced and there has beeh a 
hiltire of justice, a commitment ought not to be qtiaslied rnerel) because of the absence of sanction under s. 195 
See 12 Cr. L. J. 320 (Slod), and Note 23 to s 195 and 34 M. 121. See howes er, 6 A. 9S. 

(r) Refuxed 6y the /ngutnng flfagtstrate to allow crozx exammahon or to examine wttnesses of the 
accused under s 208 — A Magistrate in miking 1 commitment must follow the pros islons of this Cliaptcr 
Where he his not cimed out the imperative provisions of law hid down m s 208 before committing the 
accused for trial, the case come before the Sessions Court in a mmner not contemjilated by law and the 
commitment is illegal ind most be quashed A Magistrate is bound under s 208 to take all the evidence whidi 
ma) be produced b> the prosecution, to allow all Uic witnesses of the prosecution to be cross-examined by tlje 
accused, and to take ill sudi evidence is might be produced on behilf of the iccused A commitment made 
without compl)ing with these proMsions IS illegaland will bequadied 6L B R.129 = 3Bnr.L T.239 = 10 Cr. 

L. J. 877 (F.B ) Robinson, J , dissenting Hut wliere as under s 208 (3) and ss. 212 ind 213 the law allows a 
Magistrate 1 discretion and does not compel him to summon and examine witnesses for the defence and a 
Magistrnte refused to summon certain witness for tlie accused on the ground that the application for summon 
ing the witnesses was mide too hte, the comroitment is valid, 36 K. 321 ; 42 C. 608. A Magistrate is not 
empowered to frame a charge or mike out in order lor commitment until and after he had taken all such evidence 
as Die accused had before him for heanng, 20 A. 364 ; 26 A. 177. In these two cases the rule is stated in terms 
wider than those of the Code and no reference is made to the discretion of the Magistrate. See also 1906 A. W. H. 
306 ss I Cp. L. J. 452 A Magistrate errs ifhedoes not take all the evidence produced before drawing up a charge 
unless he can justify his procedure on some sudi ground as the evidence of a witness isobviously irrelevant or 
that he considers the fact In essence between the parties proved one wa) or the other b) the evidence already 
produced 10 A. L.3.144 bs 13 Cr, L. J. 443. In RataalalBTS and 36 C. 48, it was held thnt under the provisions of 
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6 W? a Magistrate was not bound to examine the witnesses of the accused and a commitment was not illegal 
became theMagistrate refused to do so These cases were not followed m the Burma FuU Bench Case In 38 W 
the accused did not cross^xamine the prosecution witnesses immediately after their examination in chie^ih'J^ 
applied to cross^xamine the witness alter the prosecution closed its rase The decisions may be supported 
though the reasoning is open to questioa In 15 Cr. L. 9 , 701 (M.) it wa^ Aeld following 36 C. *8 and dissepl'Og 
from 20 A. 284 and 26 A. 177 that the Magistrate his a discretion to eximine witnesses or not after he re^^h®® 
the stage of framing a charge under s. 210 

(w) Not giving reasons may invalidate commitment — See Note 9 below 

8. Insafficleuct of evidence, how far a ground for qaathiag commitment.— A committal cau be 
quashed on a point of Uw only An order of committal cannot be quashed on the ground that there 1^ “*5 
e\idence on the committing Magistrate’s record to sustain the charges, IS Bom. li. R.201esl2 Cr L. 

7Bm. I,.T.28 *= 15 Cr. L. J.370, ln27 M. L.J.693* 16 Cr.L.J.685, it was Ar/rf following 13 Bom. L. R. 201 tpan* 
fs not open to a High Court to quash a commitment on the ground that there is no evidence to justify Ibe 
commitment and in such a case the accused ought not to be depnved of the benefit of an acquittal , the 

m B A 93 was not followed. A commitment made without direct evidence and merely on presumption is 
erroneous in point oi law, and as such cannot be quashed under this section Where there is evidence th^t a 
forged document was used on behalf of an accused person with his knowledge or under his instructions or 
his approval, which might be proved by the conduct of the accused, it cannot be said that there is no evid^'’*^ 
upon which commitment could be made, 4 C. W. H 11 $. But where the order of commitment rests upO*’ ® 
misapprehension and there is no evidence upon which it could be supported, Weir H, 292 i or accepting 
evidence as true if it does not necessary establish an offence, 2 C. L J. 46 2 Cr. L. J. 883 ; or there i# 

evidence to connect the accused with the charge 6 A 93, the commitment may be quashed In 8 C. W. 411 
and 9 C. M. 829, the Calcutta High Court has laid down that whether there is or is not sufficient evident^ 1® 
warrant n commitment is a question of Uw within the meaning e! this section Commitments duly m®®* 
could be quashed under this section, when the evidence stopped short of a case which could properly be le» l® 
ajurj Under the Code, a Sessions Judge has not the power to withdrawn case from the jury on anyatetfU”* 
whatsoe'er Ilulil the ectdenceinacaseissuchthattbeprestdingjudge would, il he had the power, 
it from the jury, the High Court (whicli alone has the power lo quash a commitment) ought not to allow 
commitment to stand. But it is questionable, how f»r it is lor the benefit of the accused to object to W* 
commitment The result of the trial would be an acquittal, but by obtaining an order under this section, * 
would be liable under s 403 to further proceedings if evidence is found against him which'was overlooked bei® 

2 A. 390. .SVraUol836 A.W.R.258. 

9. That the case u triable by a Magistrate whether a groand for gaasblng eommltmeiifc— It a 

traic thinks that a case not exclusively triable by the Court of Session must be committed, he must state ’ 
ground-* m the ojder to enable the High Court to Judge whether the committilis made in the sound 
of the discretionary power vested 111 him by taw, ilBoin.I* R. 18=s9Cr.L.J. 16Sj ISBom. L. R.998 and 999“ 
14 Cr. L. J. 6S7 i24 C. 429 ; 8 & U R. 23 15 Cr. L. J. 664. The mere fact that tlie offences disclosed by the ev ideP« 

i.t .1 ■ »;*•.!• I 

not interfere as there is no jioinl of law, 11 A L J 439=,14Cr L.J. 304 A Magistrate going onlea\eej:ettnses^^^‘ 
improper discretion in committing to the Court of Session a case properly triable by the 'lagistrate. ^ 

on the ground that the witnesses for the defence are not in attendance, and that it would be 
for his successors to commence ihe trial anew, blit m so doing he does not commit such illegality a-** ii a 

the High Court in quo-shing tlic Commitment, Rataalal liO Where a Magistrate commuted the 
charge itiuler s 323, 1 I* C , triable by any Magistrate, Ae/J tint the words * ougAt to be lined ' m s*!*- 207 a 
of this C»jdt must tx. read wiUi s. 2.S4 and a case which ought to be tried b> a Court of Session is one w ii ^ 

Magmnie, is ciUier not competent to try or is one in which, in his opinion, adequate punishment canno ^ 

inflicted by him. .\s this was not the opinion of the Magistrate, ilie Bombay High Court in Uie case o 
Sitniehod (3rd Janu-ory, iso-ji) quashed tlw. commitment, holding the same illegal ind directed the Magistrate 
diSjK,st. olthi. CISC according to law But where there w«-re coimtcr<harges of not one of which resulted 
homicide and the Mn^Utrate conimiUtd boili Cases although the diargt. under s. 143,1 1’. C, mono case \» 
purely nuglsienat, Uie High Court relumed lu quash the commitment ns it was not Illegal and the MJgistrat^ 
discTeivin oii>,hi ivw to lx llghily IntcrfcTctl w»h, 1886 A. W-R 3^1 *900 A. W. N. 206. In 1908 A* 
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SRiIoJ lIxSCr.LtJ 14 and I A> L. 4. 989~tt Cr Im 51* (this, howe'er, Itecn where a Magistrate 5nd 
ing there w-is a/nme/ine case against anaccusetl iierson under as. 152 and 447, 1 P C., committed the accused 
to the Court of Session hrldxht commitment was wrong on a point of law , because (i) there was no warrant 
tor the commitment of such case and (ii) tlic maximum punishment under each offence was one whidi the 
Magistraic could inflict 

to Oreaodi htld toSeUnt (e qaaih a coramUmeBt—^/} That the Sesnons Court has no ternlonal 
jurtsdithon oterthe offence — In 8 B SIS and IB A. 350, it was that though commitment to a Sessions Court 
basing no junvhction to tT> the easels Illegal, )xt the High Court majr direct die case to the Court Invlng 
}unsd!ction, but in SB M, S8T, howeser, h was ketd that the High Court cannot uphold the commitment b} 
directing the transfer to the Court fuising JurisdictlotL 

tn) CommeneetHent of /•roseeution six tuontht after sanction, s 195 (fl).— When prosecution is 
commenced after cxpintion of si* months from the dste of sanction given under s. 195 and proceedings are 
carried on in spite of the objection of the -iccuscd and he la committed to thefjesstons the High Court will 
quasli the Commitment 22 C. 17B { s. 537 cannot cure sudi ft defect 

(m) Quashinj'o/tkecopntnitmentofthe European Bnltsh subject joint!/ charged— \l die commitment 
•>f an turotwin Untisli subject be quashed on nccouiil of any Irregubrity in the proceedings eg want of sanction* 
die commitment of ft person Jointly diarged with him must l>e quashed also BB 289 at p 200 yVrbvRciANT 
C.J 

(i») Couimitment uithout the exercise of judictat discretion but at the suggestion of another PfigtS' 
/r-o/c Where n commitment is made by a Ifagistrate widiout exercising his Judicial discretion, but at the 
suggestion of the District Magistrate , he/d that the commitment must be quashed, 15 M, S9 An order direct 
ing a Magistrate to commit an accused person who has been disdiarged b> him, simply because the offence is 
triable exdusivel) by thoCourt of Session is bad In law, Wair II, 260 ; 9 Bom L R. 225 5 Cr L J. 21X 

(t) Ofmmilmenl of approver aiong tuUh eo-aeeused-~Sees 337 A Magistrate believing that an 
approver to whom pardon had been tendered had given false evidence m the case declared the tender 
foiieited and committed him along with others to the Court of Sessioa J/e/d that the commitment must 
be quashed and that nothing could be dune against sudi person till after the c'ise m the Sessions Court 
against hfs oaccused had finished and that then his tnal should be commenced de novo If it is deemed 
necessai) to take proceedings against him 2S B 493; 24 IL 321 , 14 V. B tO ; 19 W R. 43 , 95 B. 475 Where the 
conditional pardon tendered to an accused person waslorfeitetl and he was committed to the Sessions Court for 
tnal along w ith the others charged with the same ofTenci, the commitment was quashed because he had not had 
an opportunity of cro«is<x'imining the witnesses 20 A 529 Tlie Sessions Judge has no jxjwer himself to direct 
the trial of such i person or to try him at once with the olliers for under s. 193 except is otherwise specially 
provided a Sessions Court cannot take cot.nir3iice of an offence without a committal 22 C 50 , 15 M 353,. 
A prelimimn inquiry should therefore j*rcce<lc the comniitment See Notes to ss 337 and 339 

(w) Commit nent oj approver before tnal of other accused liable to be ?Kaji4erf— Tliere niaj arise 
cases in which owing to the absconding of the offenders the tnal of an approver who miyiiot have complied 
with tlje conditions of pardon will appear to be necessary or expedient and m sudi cases the result of the trial 
of the principals may not be waited for But still as a general rule tlie provisions of s. 337 must be complied 
with and ordinarily in every such case he should be examined as witness and until he has been so examined, 

14 « N. 


(wi) Commitment in the absence of or without notice to the accused liable to be quashed.— \ commit 
meut based on evidence recorded m the absence of the accused is illegal Weir II, 259; it is illegal to make an 
order of commitment in the absence ofthe accused StW N 110, BH 372,jrealso NotelOtos 213 Butree 
12 C L R. 120 

(Mil) Committing two accused for reason that one or other of them is guilty — Where a Magistrate by 
tlie same committal order commits two sets of accused on the ground that one or other of them is guilty of the 
murder of a boy the commitment is illegal It M L 3, (S. N) 46 

(wr) Commitment made under the mistaken view that the Plagistrate has no junsdiction to try — 
When n Magistrate committed a case under & 147, 1 P C owing toa mistaken view of a High Court Circular 
which he thought prevented him from trying the case the oimmilrnent was quashed. 24 C. 429 
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*i 34? a ^tagt5tralc was not bound to examine tiie witnesses of the accused and a coromitment was not illegal 
because the Magistrate refused to do so These cases were notfoUowed in the Burma Full Bench Case ln36 C.W 
the accused did not crcjss^xamvne the prosecution witnesses immediately after their examination m chief, but 
applied to cTosvexamine the witness after the ptrosecution closed Its case The decisions may be supported 
though the reasoning is open to question. In JS Cr. 1 a. 1. 704 (M ) it was kdd following 36 0. 48 and dissenting 
from 20 JL. 264 and 26 A. ITI that the Magistrate has a discretion to examine witnesses or not alter he reaches 
the stage of framing a charge under s. 210. 

tvt) Notgxv%ng reasotii mny tavaltdah eD*Htndmettt ~-~See Note 9 below 

8. lasafficJenct of evidence, haw fav a groimd fat qaashtag comtnUtQent.~A committal can be 

quashed on a point of law only An order o{ committal cannot be quashed on the ground that there is no 
evidence on the committing Magisttate s record to sustain the charges, 13 Bom. L« R20itBsl2 C» t.J.TS®} 
7BM.t.T.26 = 15G5.I. J.WQ. In27 M.L.d.a23=*t4 waa ftc/d follQWWVg i3Bom. I..R.201 thatit 

i5 not open to a High Court to quash acommiitnent on the ground that there is no evidence to justify the 
commitment and in such a case the accused ought not to be deprived of the benefit of an acquittal, the case 
in 8 A 93 was not followed A commitment made without direct evidence and merely on presumption is not 
erroneous in point ot law, and IS such cannot be quashed under thissection Where there is evidence that a 
forged document was used on behalf of an accused person with his knowledge or under his instructions or with 
his approval, which might be proved by the conduct of the accused. It cannot be said that there is no evidence 
upon which commitment could be made, 4 C. W. N. 11$. But where the order of commitment rests upon a 
mi3.ipprehension and there is no evidence upon which u could be supported, Weir 11, 263; of accepting the 
evidence as true d u does not necessary establish an offence, 2 46 «s 3 Cr. I*. J.338; or there is no 

evidence to connect the accused with the charge, 8 A 93, the commitment may be quashed In 5 C. 'i/?, M. 411 
and 9 C. ff. K. 829, the Calcutti High Court has laid down that wbeiher there is or is not sufficient evidence to 
H^ant a commitment is a question of law within the meming of this section. Commitments duly made 
could he quashed under this section, when the evidence stopped short of ? case which could proper I> be left to 
a jurj Under the Code, i bessions Judge has not tlie power to withdraw i case from the jury on any nccouni 
whatsoever Rut if theevidenceinacasetssiichthattheptesiding Judge would, ifhe had the power, withdraw 
It from the jury, the High Court (whicli alone has the power to quash a commitment) ought not to allow the 
commitment to stand. But it i^ questionable, how fir it is for the benefit of the accused to object to we 
commitment The result of the trial would be an acquittal, but by obtaining an order under this se(S'^» he 
would be liable under s. 403 w further proceedings »( evidence is found against him which'w as overlooked before 
a A. 398. Stt aUo 1B36 A. V. N. 368 

9. That the case fa triable by a Ua^istrate whetbee * groanil far quashing coinmUnient.“lf o 
trate dunks that a case not exclusively triable by the Court of Session must be cooimitted, he must sti'e 
grounds in the Older to enable the High Court to judge whether the committal is made in the sound 

of the dtbcrettonary power vested in him bylaw, llBeBt.Z, R. 18 »=9 Cr. L. J. 168; 18 Bom. I*. R.993 and 
11 Cr. I*. J.fi37 •,24 a42« ; 8 8. U B. 23 15 Cr. b. J. 66t The mere fact that the offences disclosed by the evJde^ 
taken at the prelmunary inquiry are not exclusively triable by the Sessions Court is no ground for quashing * 
commitment, 7 K. t, T. 186 « H Cr. L. 1 . 333 j 18 M. L. 3. 323 » 5 Cr. L. J. 99 \Vhefe a Alagistrate jn his discretion 
commits an accused btiiig of opinion that tlie accused cannot be adequately punished by him the High 

not interiere as there i< nopomt of law, 11 A L4 i39asliCi‘ 1,.J. 3tlA A Magistrate going onleaveexeroses 
Improper discretion m eommiuing to die Cotm oi Sesvion a case properly triable by the Mag«watc,nt^*^^ 

on the ground tfiat the witnesses for the defence ate not In attendance, and that it would be jncoii 
for his successors to commence the trial anew, but inso doing he does not commit sucJi illegality »•* wi f 
the High Court mqiia-hmg the cummitment, Batudnl HO Where a Magistrate commuted the 
charge iimicr s 323, 1 T C, triable h) any Magistrate, ArWUiat the words ‘ ought to be tried' tn t, chthe 
of this Code must tx. read w itJi s 2S4 and s case which ought to be tned bj k Court of Sess'ott is ono w v 
ilagisirate, fs ciificr not comt>eiem to trj or is one in whuii, m bis opinion, adequate jiunishment can 
inflicted fiy him. .\s tins was not the opinion of die Magistrate, the ilombay High Court in the case of 
/fumrAodfard Janiwry too?) quashed tlu. commitment, bolding the same illegal and directed the MaRistra e 
disj«*sc case According to taw luit where there were countercharges i>! not one of which results “ 

homicide amt the Maj^iMfate c«jnmutted both cases ahhough tl • ^ i., ..aa w js 

purcty naagiMenaJ, the H«i,h Court rcluscd to qnasb tbecommi 

discretion ouKht fV*t lo Jx- lightly ,Mctfefi.d with. 5*86 JUW,* V » • ' , ■ » * ‘ 
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3 A. L. J. lt«SCr. L.J. 9lBnilB A. L.1. 999<-ll Cr. L. 04, It has, howe\er, been where a Magistrate find* 
mg there was a/nwa/itfir cascagaiiKt an accused itersoo under ss. 352 nnd 447, 1 P. C., committed the accused 
U) the Court of Session, commitment uas wrong iin n point of law , because (i) there uas nu uanunt 

tor the commitment of sucfi case and (ti) the tnaxlmum punishment under each offence was one whicfi the 
'lapistralc coutd Inflict. ' 

10. Croaodt htld aafflettBt to qauh a eonmltmant.— <(> Thai the Sessiont Ontrl hat no ternlo>tat 
jumdutton over the offence— \a 8 B. SIS and 18 JLSSO, it was held that though commitment to a Sessions Court 
basing no jiins<i,ction to try the easels Illegal, )-et the High Court may direct tlie case to the Court having 
junsdiclion, but in 36 M. 367, ho»-e\er, it nas held that the High Court cannot uphold the commitment, b} 
directing the transfer to the Court having Junsdiction. 

tn) Comnuncement of froueutton six tnonths after sanction, s 19S (6).— When prosecution 
(.ommenced after expiration of six months from tlie date of sanction giien under's. 195, and proceedings are 
carried on in spite of the objection of the .accused and he is committed to the Sessions, the Higti Court viU 
quasfi the commitment 33 C. 170 { s. 567 cannot cure sudi a dehict. 

(m) Quashing oj the commitment of the European British suiiect jointly charged.— \i the commitment 
«>: an turojiean flntish subject be quashed on account of any Irregularity m the proceedings eg , want of Muction* 
the exMnmiiment of a person Jointly charged with him must be quashed also, 9 B. 338 at p. 300. Per ^J\Rc.EA^T, 
C J 

(iv) Commitment unthout the exercise of judicial dtserehoH, hut at the suggestion of another Pfagts- 
tiate—Viheji a commitment is made by a Magistrate witliout exercising his Judicial discretion, but at the 
suggestion of the District Magistrate , held that the commitment must be quashed. IS M, 39. An order direct 
tng a Magistrate to commit an accused person who has been discfiarged by him, simply because iheofTencq}) 
triable, exdusi\elj by theCourtof Session is bad in law, Weir II, 360 ; 9 Bam. L. K. 323 m s cr. L.3, 313. 

(o) Commitment of approver along unth eo-aeeused — See s 3J7 A Magistrate believing that an 
apiirover to whom pardon had been tendered had given false evidence in the case, declared tlie tender 
forfeited and committed him afong mth others to the Ourt of Sessioa iVir/i/, that the commitment mtist 
be quashed and that nothing could be dune against such person till after the case m the Sessions Cotirt 
against his coaccused had hmshed, and that then his trial should be commenced de novo, if it is deemed 
necessary to take proceedings against him, 33 B 493{ 21 tf 321 ; 14 W. B. lO | 19 W. R. 43 ; 33 B. 673. Where the 
cDoditionat pardon tendered to an accused person was forfeited and he was committed to the Sessions Court for 
tnal along with the othem charged with the same offence, the ciMnmitment was quashed, because he had noth^d 
an opportunity of aoss-examining the witnesses 20A.529. Tlic Sessions Judge has no power himself to direct 
the trial of such a person or to try him at once with tlit otliers for, under s. 193 except as otherwise specially 
provided, a Sessions Court cannot take cognizance of an offence without a committal, 23 C 50{13H. SSj,. 
A prehmimrv inquiry should therefore jirecede the commitment See Notes to ss 337 and 339 

(w) Commitment oj approver before tnal of other accused, liable to be yaojAcrf— .There ma> an^e 
cases m which ow mg to the absconding of the offenders, the trial of an approver who may not have complied 
w itA tfie awTcfrOvirrf erf panAnr, wnV appear be oecessaci orexpcdlienrand m sucfi cases, the resuft of the tri^i 
of the pnoapals may not be waited for Bui soil as a general rule, the provisions of s. 337 must be complied 
with and ordinarily in every such case he shonid be examined as witness and until he has been so examinecj, 
his trial for any offence connected with the one in respect of which pardon has been granted should not take plac%[ 

In 14 A 336, the Allahabad High Court m a murder case, quashed the commitment of an approi er made before 
the completion of the trial of the pnncipal offenders durged witli the murder 

(w«) 0>miiiilment in the abseneeofor without notice to the accused liable to be guoshea.^ A. commq 
meat based on evidence recorded m the absence of the accused is illegal, Velr II, 2S9 ; it is illegal to make aij 
order of commitment m the absence of the accused, 5 C. W N 110 ; 6 H. 373, jre also Note 10 to s. 213 Butscg 
13 C. L. R. 120. 

(mu) Comvitlling two accused for reason that one or other of them -Where a Magistrate by 

tlie same committal order commits two sets of accused on the ground that one or other of them is guilty of th(» 
murder of a boy, the commitment is illegal, 17 K, L. 3. {3. N.) 46. 

{«r) commitment made under the mistahen view that the Magistrate has no jurudietion to try—. 
When a Magistrate committed a case under s, 147, 1 P Growing toa mistaken \iew of a High Comt Circular 
which he thought prevented him from trying the case, the cranmitment was quashed. 31 1 429 
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(ar) Co7ntmtmettl on the request of the The committal of an accused to the Court of S^jwion, 

either on his own request or liecause the case has created sensation m hts community or on the ground that 
the amount jmoUed Is large, IS not proper and IS liaMe to be Set aside by the High Conn. 23 Bom. L.1R.a9S. 
11. Vhat are sot proper ^oauds for qaashl&g a commitment.— 

(0 rhallke commiUinff Magulrate had no lerrtiortaJ jurisdictton — If the commitment is nhd on the 
face of It, a Sessions Judge cannot refer the case to the High Court simplj becausethe accused were not Brjtidi 
subjects and the offence w ith w hveh they were charged was committed Out of British India. He should dispose 
of the case according to law Should he, after taking evidence, find that he has no jurisdiction over the accused 
by reason of their being foreign subjects and the offence being committed in foreign temtorj , he must discharge 
theaccuied Bataiiial922 A commitment ought not to be quashed for want of territorial jurisdiction on the 
part of the commuting Magistrate unless a failure of justice has tn fnet been caused,? Bur. L. T. 26=:15 Cr. L. J. 
370. also 18 B. 204; 28 M. 640. The tacts that the committing Magistrate luid no temional jurisdiction o\er 
the phee m which the alleged offence n is committed and that the Sessions Judge did not quash the commit 
nient under s 532, e\en though objection was taken prior to commitment, were held to be no grounds for 
setting aside the conviction of the Sessions Court, 17 M. 402. See Notes under s 531 

(«) Thai the commxUtng Mngistraie mas not duly etnpowtred.See s. 531 and Notes 2 to s 207 
(m) That the comtuxlM has ieen snade after a previous discharge — Where a Magistrate, after examm 
ing four witnesses for the prosecution, discharged the accused, and subsequently, on becoming aware that there 
was a fifth witness present, cancelled bis order of discharge, took further evidence, and committed the accused 
for trial to the Court of Session , held, that the commitment was good, 7 M. fl. C. B. hpp. XL. Sirmhily t com 
mitmeut by a Presidency Magistrate on fresh evidence was held legal, although the accused may have been 
discharged by another Presidencj Magistrate and the order of disdiorge Ind not been set aside, 5 C. V. N 
169. The discharge of an accused by a Sessions Judge on appeal on the ground that the trying Pfagutrale had 
no jurisdiction, IS no bar to a Court of competent jurisdiction taking iresh proceeding and m cases exclusiiely 
triable by the Court of Session, committing the accused, 29 C. 411. The failure onthe part of the Session'! 
jud^L to order a rvtnal is not a delect of taw tor whidi the High Court would quash the commitment under 
^ts section. 

(if) htling of regular suit to eslahltsk genuineness of document is nogroundfor quashing commit 
The net that a regular suit has been filed to establish the genuineness of a iransction is not sufficient 
to enable the High Court to quash a commitment regularly made by a Subordinate Judge to the Sessions Coun 
or to direa the trial to be adjourned pending the hearing of the civil suit or apj^eal therefrom, 18B591, 31 C. 
858. Butit was Ar/rf in Weir II, 28o that where acomplainl of forgery of a document has been dismissed bj 
a Magistrate and the question of Its genuineness is pending ma suit in the Civil Court though subseijnently 
brought, it IS desirable to postpone further criminal proceedings in respeci ot the complaint of forgery 

Discovery of fresh evidence after commitment.— \\\icxn a Magistrate after commitment made, 
held lurlher inquiry and recorded that if the inquiry bad been previously made he would not have committed, 
the High Covut refused to quash the commitment but ordered the trial to proceed 1883 A. W. K 53. 
The proper course for the Magistrate under such circumstances would be to instruct llie Public Prosecutor 
to withdraw from the prosecution under s 494 with the consent of the Sessions Judge. But the Public Prose 
cutor ought not to abandon the case without the sanction of the Court at the mere direction of the Uisinct 
iMigisirate, as that would amount to the indireetmcivUotiho order or the committing jVagistrate of which 
the direct reversal would have been illegaL 

(n) Committal meases of ptrjury, lathe lery fudge before whom false evidence uisgueu not 
.An accused having been committed to the Sessions Court on a charge under s. 193, 1 P uirluving 
given fil'.e evidence in a judicial proceeding tiefore the same Sessions Judge, held that the cummiimciu 
could not be quashed , bee wise there was no errow in Hvv, but in the absence of an Additional or A'-sistant bev 
Mons Judge, the case was transferred to another Sessions Court, 1 B. 311; f A. 150. 

{til) Omission to inquireinto false charge brought by aeeused vnttnot invalidate cominilmenL^\ 
coiunmmcnt for trial under the provisions of s. 211, 1 P C.fejr knowingly instituting a filse charge is noi 
illegal, nverdy because the complaint which the accused made had not been judicially inquirtsl into, hot is 
tawd on the rcjvirt of th*. Police that the case was false, 8 0.683. 

(tail) SimHlIaMeous commitment of robber and receiver of stolen property not ilUgaL-~ 1 ti<. 
oinmiiment for trial in «>nc and ilic same case of accused.snme for Uie ofTcnct of robber), and the rest lof 
reeeivlirR |irot»-nj stolen in that rol l>cr>, not Itemg illegal c-innot betiuashed innler this section, R»t»a1al 915 
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(«■) That a nutnhtr of the jwnt offendert have t$ot hctn arrexted.'-^’Vhc fact thnt •wnie of llie iccosetl 
vefBCommftted while other ixrreons acting to concen were notjet arrtstcd Js not i Rround for quishing the 
<oittmitiaenl, T H L. T IST^llCr L.J 

(a-) Catnfndment of Eurcpeau Urthih pihjeett tn Bntuh Baluchistan to a Court of S:ssiOnt^ 
Acommitmentof an Euro|>ean Britidi subject to the Court of Session by the Txtn Assistmt Commissioner 
■Quctta,is pn)prt’and cannot bequashed under this section, as die Court of Sessions In Bnfochistan hat-e by 
Regulation VIII of 1806 juns<liction to tr\ Europem Bnlisb subjects dul> committed 5 P R 1907 «6 
Cr L.J 108 

(j-0 Commtneni on evidence recorded Maiistrate /rout tihere file ease tots trais/erred—U is 
.o|)cn to a Migistratc to commit m nccusctl on evidence recof<Ied by anotl er Magistrate from whose file the 
case was inn ferred un ler sS2<t S. 3S0 applies to cuchh cnsc. 38 A. 315 

It Beuleat Judge nnit forthwith exanlDO (he record of commitraeiiL— Sessions Judges shsl] 
carefully examine the record of each case committed In order to satisfj tl cm elves that Mig strata have carried 
out the requirements of the Ltw, and the instnttlions issued by the judicial Commissioner This should be 
slone immediately on receipt of the record so that It mi> lie at once returned to the committing Migistrate 
to suppU the deficiencies if there arc any Oudh Or Dig at / 10 

13. When Ceart of S««il 0 B eao dliehargewlthaattrial — It'isfonly when tl e charge attributes acts 
which do not eonsitute an offence that the Court of Session can discharge without a trial But in all other 
OSes where a pnsoner has once been committed for tnal on a certain charge the Court of Session is bound to 
Teq lire him U> plead to the charge however InsuRkient the evidence may apjiear to be. Where the order of 
commitment rests upon a misapprehension and there Is no evidence upon which it could be supported the 
High Court alone can under this section set aside theorderand quash the commitment VaIrJl,Z52 

If. Cawt ef 8«tttea has ae power to remaad ease eommIKed, for farther eTideaee— A Court of 
Session to which a ease mav be committed for trial has no power to remand it to the committing Magistrate 
for the cross<*ammation of the prosecution witnesses whose uoss^tamimtion ma> have been reserved b> the 
.accused for the Sessions Court Weir If, 380 

216 . When the accused has given in an> list of witnesses under section 211 and has 
Summons to wit been committed for trial the ^iagJ5t^atc shall summon such of the witnesses 
w^e^aws^*is*aj^ included in the list as have not appeared before himself to appear before 
ciitted. the Court to which the accused has been committed 

Provided that where the accused h is been commuted to the High Court the Magistrate 
may m his discretion leave such witnesses to be summoned by the Cferk of the Crown and such 
witnesses may be summoned accordingly 

Provided also that if the Magistrate thinks that any witness is included in the list for the 
purpose of vexation or deby, or of defeapng the ends of justice the Magjs- 
Relusal to trate may require the accused to satisfy him that there are reasonable 

unle^^^osit made grounds for believing that the evidence of such witness is material and if he 
IS not so satisfied may refuse to summon the witness (recording his reasons 
for such refusal) or may before summoning Jiim require such sum to be deposited as such Afagistrate 
thinks necessary to defray the expense of obtaining the attendance of the witness and all other 
proper expenses 

Bef oi&i to lummen wltoeues for defence.— A Magistrate is not justified (except on 
grounds of vexation, delay, eta) in refusing to summon witnesses named for the defence merely because the 
evidence appears to him (the Magisuwte) not to be niaicnal or reliable Weir II, 263. A pnsoner is entitled 
as a matter oi right tohave any witnesses named in the list he delivers summoned and examined 23 WILOdj 
3WR6,3W1L36 The Alagistrate must deal with the application for summonses and not merely direct 
it to be filed 6 C. W N 848 See Note 1 under s. 213 

2 , Beuoas for refaial mnst be recorded. — When he does refuse he must record his reason for such 
refusal They must show that the witnesses not matenal Simply saying that the reasons assigned for 
application to have acertain witness summoned as a defence witness were insuffiaent, doesnot show t 
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witness’s evidence was not material, and is, therefore, not a proper ground for refusing llie appKtation, 8 A. 688 v 
nor the fact that the accused stated that he did not wish to examine certain witnesses, when he required them 
to be summoned again to meet fresh evidence given subsequent to the defence being’ closed, 6 C. 7H=s 
8 C. li. R. 70. ^ , 

3. When BBoh order Is Improper. — Au order by a Magistrate refusing to summon witnesses for the 
defence without their expenses being paid by the accu!>ed, though legal, should be passed very sparingly, and 
is an improper order In a case in which the accused is unable or unwilling to deposit money, and the result 
IS that he is convicted without his witnesses being lieird, especnily if the case is one lO which severe sfentence 
IS inflicted, 7 P. R. 1898. 


4. A Uagbtrate cannot inquire into the oatare of defence.— Proviso 2 of this section is not intended 

to enable the Magistrate to inquire into wliat the defence of the accused person is to be, and to consider 
whether on learning the nature of the defence he is absolutel) to abstain from summoning tlie whole of the 
witnesses cited by the accused, 3 C. 573 » 2 C. L. R. 82. 

8. Magistrate eoght to fix the amount to be despoalted. — Though a Magistrate is at liberty under this 
section to decline to summon the person named in the list when the prisoner declines to satisfy him that they 
are material witnesses, yet be ought to fix the amount which he considers necessaty to defray jthe cost of 
tlie attendance of the persons named and intimate to the prisoner his readiness to issue summonses on that 
amount being deposited, 4 H. H. C. R. 8 1. The amount may include not only the process-fee, but also traveU'fg 
and diet allowinces of and all other proper expenses such as the fee of experts 


6. A Ha^btrata cannot order deposit money to be credited to Oovemment.-'A Magistrate ha^ 
jurisdiction to order a sum of money deposited (for d»e expenses of witnesses), for the refund of which an SPP*'* 
cation IS made, to be credited to Government, 6 H. H. C. R. Appx. JX, ‘ 

7< A Hagbtrate b boand to re-iaomott absent vltneis, wben absence It dae to delay Id service nf 
Bummoa.— The last proviso is clearly inapplicable where a witness, though once summoned, failed to appear on 
die day fixed on account of some delay in the service of the summons. In such n case it was Aeldt the 
Magistrate was bound to mike a further attempt— the first being a nominal one only— to secure the attendance 
ot the absent witness, 4 A. 53 

a Deciding credit to bo attached to evldesce before hearing —It is not open to a Judge to decide on 
die aedit to be attached to the evidence of a witness before he had an opportunity el hearing it By doing so 
he simply exceeds the discretion given to him by law, 19 M 379 j 6 B. L. R. Appx. 65 18 W. R. 7. 


217. (1) Complainants and witnesses for the prosecution and defence whose attendance 
before the Court of Session or High Court is necessary and who appears 
bond of complain before the Magistrates, shaU execute before him bonds Dinding themselves 

ants and witnesses to be in attendance when called upon at the Court of Session or High Court 

to prosecute or to gi\e e%vtlence, as t\\t case may be. 

(2> If any complainant or witness refuses to attend before the Court of Session or 
High Court, or execute the bond above directed, the Magistrate inny 
detain him m custody until he executes such bond, or until his attendance 
at the Court of Session or High Court is required, when the Magwtrate 
shall send him in custody to the Court of Session or High • 

as the case maj be 

Ketet.— 1. mtnettei whose •ttendatiee U oecesiary.— It is not necessary for the Magistmte to hmd 
o\er\ery witness who is examined before him. He Is only bound to bind over those who>c evi . 
maienal to the case; It is always open to tlie accused or the Sessions Judge to procure the ntten anro 
oI the Crown witnesses as have been ex'irained at the preliminary inquio nttd who do not appear a e 


Detention in custody 
III case of refusal to 
attend oc to e X e c u te 
bond. 


2. Bladtog of medical wltseitei.— The attention of Magistrates is called to s. SW, Cr 
an. inlormed that a committing Magistrate should not, except for some specl-l reason, blndov^ani 
witness, whose evidence he has taken to appear lu the Sessions Court It is x-ery undesirable that , , 
men in Uie districts stiould lie taken nwiy from their dlspensirles more frequently of for n longer pe 
than is ntn< tme>> necessary.— J/ C Cr,p 18 
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Wltneueteaanot b« atVed Is faralih nraklet.— Under this section, Magistrates have no jurisdiction 
to call for bomis with sureties, nor ha\e the) power to require rccognltances from defence witnesses who base 
never appeared before thenv A compblnsnt who withdnwrs from his charge after commitment will forfeit his 
recognizance, 1 W. R- SI. 


218. (1) 'Vlicn the accused ts committed for Inal, the Magistrate shall issue an order * 
to such person as may be appointed by the Local Government in this behalf 
Commitment when notiI>ing the commitment, and stating the offence in the same form as 
to be notified. the charge, unless the Magistrate i** satisfied that such person is already 

aware of the commitment and the form of the charge , 


t t be sbaU send the charge, the record of the inquiry and any weapon or 

forwa^i^ to'^ll^h odicr thing which is to be produced m cvadcnce, to the Court of Session or 
Court or Court of (where the commitment is made to the High Court) to the Clerk of the 
Crown or other officer appointed m this behalf by the High Court 


Fnglish translation 
to be forwarded t o 
High Court, 


(I) When the commitment IS made to the High Court and anj part 
of the record is not in English, an English translation of such part shaU be 
forwarded with the record 


Note.— CempletloB of the record of eommUroent— A committing Magistrate is bound to make his 
-record complete if he fails In the first instance to get all ihe necessary evidence down, he should discover his 
own mistake when he H preparing the calendar, and if he thus made the order of commitment under s 213 he 
can Mill take further evidence under s.2l9 without any order from the Sessions Judge.— Cr, Chap LIV, 
para. H AyP 235 , Oudh Cr Dig ,p 10 

2l9t Cl)t‘*The committing Magistrate or, In the absence of such Magistrate, an> 
other Magistrate empowered b> or under section 206” may, if he thinks fit, 
Power to summon summon and examine supplementar)’ witnesses after the commitment and 
wnnesse^ m e n a y commencement of the tnal, and bind them over in manner herein 

before provided to appear and give evidence 

(2) Such examination shad, if possible, be taken m the presence of the accused and, 
where the Magistrate, is not a Presidency Magistrate, a copy of the evidence of such witnesses shall, 

‘ I be given to the accused free of cost ’ 

Note — ' We have given effect to the suggestion of the Calcutta High Court that powers under s 219 
should only be exercised by Magistrates who are enii>owered to commit for trial. (Report of Select Committee ) 
Notes.—! Directing comralttlng Magistrate to take additional erld— ee after eeumencement of 
trial U illegak— After a Sessions trial has commenced tlie Sessions Judge can oahr cause witnesses to be 
summoned before himself, or under certain cirumsunoes have them examined by oomimssion. He has no 
authority to direct the committing Magistrate, or any other person to call addldanal witnesaes and hold an 
inquir) Such Magistrate s authority ceases with the commencement of the tlfol, It f . 1 . lath. But rr/ 
6 C.TU^SC.L.R.'IO as to power of Magistrate to record evidence at any dtwulter ooBBmtment, but before 
commencement of trial under s 540 If additional evidence is recorded ttdk section an opportunity 

should be given to the accused to cite witnesses to meet such evidence. LtM. 

2. Proper couie for taking evidence after cominliment..— If on tmtidlafi the order of commitment 
a Sessions Judge in view of Magistrate’s recorded opinion thinks thatfurtbv w^eace should be taken, the 
proper course is to point out to the committing Magistrate tliat he coUM idlMon and examine any supple- 
nientaiy witness who could give evidence and bind them over under at the trial, uad not to 

send the case to the Magistrate after the conclusion of the trial and the opMOBB' «{ the aieifanon have been 
taken i P . R. 1892 . 

•S«8«h V, Form XXVII 
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witness s evuUnce was not maternl. and is, ihtreiore, not ajiroper j,rovmd for refusinfc Uie application, B A.eis • 
nor the fact that the accused stated that he did not tush tocx^nine certain witnesses, when he required them 
to be summoned again to meet fresh evidence given subsequent to the defence being closed, 6 C. 714®=, 
SC. L.R. 70. 


3. When *ach order is improper.— An ivder a Magistrate refusing to summon witnesses for the 
defence nithout their expenses being paid by the accused, though legal, should be passed very sparingly, artd 
IS an improper order in a case in which the accused is unable or unwilling to deposit money, and the result 
IS that he is convicted williout his witnesses being heard, especnjly if the case is one in which severe sentence 
IS inflicted, 7 P.R. 1893. 

4 K Uagistrate cannot Inquire into the natare of defenec.— I’rovisoSof thissectionis not intended 
tu embie the Magistrate to inquire into what the defence of the accused person is to be, and to consider 
whether on learning the nature of the defencehe is absoluielj to abstain from summoning the wholeofthe 
witnesses cited by the accused a C, 378 =» J C. L. R. 6). 

5. UagUtrate ought to fix tho amount to be despoetted. — Though a hfagistrate is at liberty under this 
section to decline to summon tlie person named in the list when the prisoner declines to satisfy him that they 
are tnalenal witnesses, yet he ought to fix the amount whidi he considers necessary to defray ^the cost of 
the attendance of the persons named and intimate to the prisoner his readiness to issue summonses on that 
amount being deposited, 4 H. H. C, R. 81. The amount may include not only the process-fee, but also travelling 
and diet allowances of and all other proper expenses sudi as Uie fee of experts. 

8 AKaglstratecaonotorderdepciitiaoueyto b« credited to GoTernment— A .Magistrate has no 
jurisdiction to order a sum of money deposited (for the expenses of witnesses), lor the refund of which an appu 
cation is made, to be credited to Government, 6 U. R. C. B. Appx. IX. 

T. A Haglsteate U bound to re-summoa abtent nitneih when abtenea U dne to delay la teryfee af 
Bummoiu— rhe last proviso is clearly inapplicable wliere a witness, though once summoned, failed to appear on 
tlie day fixed on account of some delay in the service of the summons In such a case it was Af/d, the 
Magistrate was bound to make a further attempt— tJie first being a uommal one only— to secure the attendance 
of the absent witness, 4 A 83 

8 Deciding credit to be attached to cTldence before hearing —It is not open to a Judge to decide on 
tlie aedit to be attached to the evidence of a witness before he bad an opportunity of hearing it. By doing so 
he simply exceeds the discretion given to him by law, 19 M 375 j 6 B. L. F. Appx. 05*!» 15 W. R. 7. 


217. (I) Complainants and witnesses for the prosecution and defence whose attendance 
before the Court of Session or High Court is necessary and who appears 
bond of complain before the Magistrates, shall execute before him bonds oinding theraselies^ 

ants and witnesses to be in attendance when called upon at the Court of Session or High Court 

to prosecute or to gne endertce, a*f the case may be. 


(2) If any complainant or witness refuses to att^'nii before the Court of Session or 
High Court, or execute the bond above directed, the Magistrate muy 
Detention in custody detain him in custody until he executes such bond, or until his attendance 
at the Court oi Sesson or High Court .5 required, when *= 
bond- shall send him m custody to the Court of Session or rttgn i, 


as the case may be 

Hotes.— 1. Witnesses whose attendance is necessaty.— It is not necessary for the Ma^strate 
over very witness who is examined before him. He Is only bound to bind over those whose evi is 
matenal to the case. It is always open to the accused or the Sessions Judge to procure the atten 
oiihe Crown witnesses ashavebeen examined atthe preliminary inquiry and who do not appeara e 


2 Binding of medical witnesses —The attenuon of Magistrates is called to s. 509, Cr P C, 
are Informed that a committing Magistrate should not, except for some special reason, bind over ^ . 

witness, whose evidencehe has taken to appear in the Sessions Court It is very undesirable that meo ai 
men In the districts should be taken away from their dispensaries more frequently or for a longer peno 
than Is -vbsolutely necessary , — £om H C Cr,p is 
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3. WltneuescanBot be Mlied te farnUh teretlet. — Ciuler thn section, ^I-tElstntcs htte no junsdiction 
lo call for bonds with sureties, nor ha\-e thej power to require recognltances from defence witnesses who ha\e 
never appearctl before them. A compbinant who withdraw-^ from hischarge after commitment will forfeit his 
recognizance, 1 W, R. S7. 


218. (0 


Commitment when 
to be notified. 


Charge etc to be 
forwarded to High 
Court or Court of 
Session. 


Wlicit the accused is committed for Inal, the Magistrate shall issue an order * 
to such person as mt) l>c appointed b> the Local Government in this behalf, 
noii{)ing the commitment, tnd stating the offence m the same form as 
the charge, unless the Magistrate is satisfied that such person is already 
aw-arc of the commitment and the form of the cliargc , 
and shall send the charge, the record of the jnquirj and any weapon or 
other thing which is to be produced in evadcnce, to the Court of Session or 
(where the commitment is made to the High Court) to the Clerk of the 
Crown or other officer appointed in this behalf bj the High Court 


Fnglish translation When the commitment is made to the High Court and an) part 

to be forw-anled to o( the record is not m English, an English translation of such part shall be 
High Court forwarded w ith the record 


Note.— Cempletloa of the record cf commltin«iit.->A committing Magistrate is bound to make his 
record complete if he fails in the first Instance to get all the necessary evidence down, he should discover his 
own mistake when he is preparing the calendar, and if he thus made the order of commitment under s. 2lS he 
can still take further evidence under $.219 without ftn> order from the Sessions Judge.— Are Cr, Chap LIV, 
patCL \\A,p 233, Ottdh Cr Dig ,p 10 


219 . (l)t"The committing Magistrate or, m the absence of such Magistrate, any 
other Magistrate empowered b) or under section 206’ may, if he thinks fit, 
^^''^lemenT^r" summon and examine supplementar> witnesses after the commitment and 
witnessed ^ before the commencement of the tnal, and bind them over in manner herein 

before provided to appear and give evidence 

(2) Such examination shall if possible, be taken m the presence of the accused and, 
where the hlagistnte, is not a Presidenc) Magistrate, a cop> of tlie evidence of such witnesses shall, 
“ I be given to the accused free of cost " 

Note.— ' We have given effect to the suggestion of the Calcutta High Court that powers under s. 219 
should only be exercised by Magistrates who are empowered to commit for trial. (Report of Select Committee.) 

Notes. — 1 Directing commuting Uagistrate to take additional evidence after commencement of 
trial Is illegal. — After a Sessions tnal has commenced the Sessions Judge can only cause witnesses to be 
summoned before Iiimself, or under certain cirumstances have them examined bj commissioa He has no 
authont} to direct the committing Magistrate, or any other person to call additional witnesses and hold an 
inquio Such Magistrates autliority ceases with the commencement of tlie tnal, 29 P R, 1888 But ste 
B C. 711 es 8 C. li. R 70 as to power of Magistrate to record evidence at any time after commitment, but before 
commencement of trial, under s. 540 If additional evidence is recorded under this section an opportunity 
should be given to the accused to cite witnesses to meet sudi evidence. See also 8 A. 668, 

2. Proper coarse for taking evidence after commitment.— If on receiving the order of commitment 
a Sessions Judge m view of Magistrate’s recorded opimon thinks that further evidence should be taken, the 
proper course is to point out to the committing Magistrate that he could summon and examine any supple* 
mentar^ witness who could give evidence and bind them over under s.219 to appear at the tnal, and not to 
send the case to the Magistrate after the conclusion of the trial and the opinions of the assessors have been 
tak en 4 P. R. 1892 

• Set Seh V. Fomb XXVII 

tTheworda The commltUog lUeiatrite . •MtoalOl wcrcubctitultdror the vordi 'the M.eiatnt.' 

hr Act XII of IIZ3 

ITbe words "be p.en .. __ - tree Of (oM" vw» aabtt tnted for the word* if the eccoeed to teonire* be « Ten 

free of coet to him br Art XVIII of 1*23 


35 
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3. Preliwlaary Ingnlry to be fall *nd complete —Where there is nothing to show that the committing 
Jtfagistrate had declined to record any evidence offered for the prosecution, the High Court thnts fiSdid 
not empower it to quash the commitment, but »t directed the Magistrate to act under this section by tiking iuJl 
examination of persons acquainted with facts, even where the accused had confessed, Katsalal 8li 

4 Copfei to be given free of cost —Under s 3S of Mi Court Fees ^ct Vll of |870 copies of the 
evidence of witnesses given to an accused person under this section are exempt from Court f^’i.—Coiensment 
of India Nol\fieatien, 2\st January, 1886 


Custody of accused 
pending trial 
Act of 1878 s 26 


220. Until and during the tml the Magistrate shnll, subject to the 
provisions of this Code regarding the taking of bail, commit the accused, by 
warrant, to custody 


Mote.— As to bail seeCh'ip XXXjX,andastop)aceol tmpnscnment, s S4t 


CHAPTER XIX. 


Of the Charge 


Charge to state 
offence 

Specific name of 
offence sufffcient des* 
cription. 

How stated where 
offence has no specific 
name 


Farm of Charges 

22]. (1) Every charge under this Code shall state the offence with 
uhich the accused ts charged. 

(2) If the law which creates the offence gives it an) speoiic name, 
the offence may be described in the charge by that name ori^y, 

(3) If the law which creates the offence does not give it any speafic 
name, so much of the definition of the offence must be stated as to give the 
accused notice of the matter with which he is charged 


(4j The law and the section of the law against which the offence is said to have been 
committed shall be mentioned m the chaige 

(5) The fact that the charge is made is equivalent to a statement that 

cha^gr every legal condiUon required by law to constitute the offence charged was 

fulfilled m the particular case 

(6) In tlie Presidency towns the charge shall be written in English , 
Language of charge elsewhere it shaU be written either jn English or in the language ol the 

Court 


(7) II the accused* having been previously convicted of any offence, is liable by 
reason of such previous conviction, to enhanced punishment or to punish 
wben'to ^ different kind, for a subsequent offence, and it is intended to 

such previous conviction for the purpose of affecting the punishment which 
the Court may think fit to award for the subsequent offence,’ the fact date and place o t e 
previous convicuon shall be stated in the charge If such statement f has been omitted, the 
Court may add it any time before sentence is passed 


JIlustraiiOHS 

(a) A IS charged with the murder of £ This is equivalent to a statement that As^ct fell within the 
definition of murder given m s5 299 and 302 oi the Indian Penal Code, that it did not fall within any o e 
general fexceptions of the same Code . and that it did not fall within any of the five exceptions to s 300 or t a 
If It did fall within exception 1 one or other of the three provisos to that exception applied to it 


• The word* in In^eHed eomin.i vere eubetltiited by Aet Xnn of 
tThewerde ba« been omitted wereeubitiluted (or lb* word* i«om 


l>y Art Xnilof JS2S 
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(i) ^ cliar}:rd, under s. 326 o! the Indian Penal Code, with \olunnn!y ciusinR fjrievous hurt to H 
by mdans ol an instrument for shoolinj: This Is equivalent to a statement that the case was not provided for 
by s. 33.S cl the Indian Penal Code, .and that the general exceptions did not apply to it 

' (c) A IS accused ol murder, cheating, theft, extwtion, adultery or cnminal intimidation, or using a 
false property marl« The charge maj state that A committed murder, or cheating, or theft, or extortion, or 
adultery or cnminal Iniimidalion, orthat he used a false propert) mark, without reference to the definitions of 
those cnmes contained in the Indian Penal Code , biit the aeaions under which the offence is punishable must 
in eadi instance, be referred to m the charge. 

(</) A IS charged, under s. 184 of the Indian Penal Code, with intentionally obstructing a sale of 
proiieTtj nflereil for sale by the lawful authority of a public servant. The charge should be m those words. 

Netea. — 1. For forms ut Schedule V, No XXVIII See s. 75, I P. C , and s. 4 of the Whipping Act, 
1909, Appendix HI as to when prc\ lous conviction affects punishment. 

2. What i* a charge?— A charge may be defined to be a written document containing the description 
of the offence which the Court, either in an inquiry or trial, finds pnma facie proved by evidence before it to 
have been committed by the accused, so as to re>|Uire him to defend hi mselL In spiteof the definition in s. 4 
(fX the Code uses the term throughout as the stilement of a speafic offence and not as Indicating the entire 
senes of offences of which a pnsoner is accused, 8 B.200. One count charging each separate offence end 
desenbing it w ith a reasonable degree of certainty is sufficient, 3 W. B. 7. See aLo 6 A. 525. 

3. Drawlag ep charges set gofereed hy EagUah aotherlUea ai to indletmenU.— As respeas the 
framing of diarges, the Courts in this country are governed b> the provisions of the Code which are not and do 
not {nirport to be an exact reproduction of the Engbsh rvies as to indictments, and indeed were expressly 
fram^ in such a manner, as to give no room for merely technical objections not going to the ments of the 
case, 33 H. 3SI. See also 32 H. 3 and 19 C W. H. 72 « IS Cr. L. J. 41. 

i. Charge ooder L F. C how to be drawn np— Sections 221, 229 and 323.— If the Uw does not 
give the olTences(r^, offences under ss. 134 A andlSS-A, 1 P C.)aDy specific name, then under & 221 (3X so much 
of the definition of the offence must be stated as to give the accused notice of the matter with which he is 
charged Then under s. 222 the diarge must contain particulars as to the time and place of the alleged offence 
and under s. 223, when the offence is such that the particulars in ss. 221 and 222 do not give the accused 
sufficient notice of the matter with which he is charged, the charge shall contain such particulars of the manner 
in whidi the ofience was committed as will be suffioent for that purpose. Ar Wallis, j , m32tf 384, 
p. 398. The charge of an offence under the I PC should be drawn up m the words of the section defining the 
offence, 3 C. P. Cr, 18. The models of chvge given in Sch. V. contain or imply the setting forthwith reasonable 
particularity of the matters alleged to constitute the offence, 8 B. 143 at p. 144 

3. Cases where bo charge need be framed Joint trial of warrant and iiimmom>cases.— 5irr ss 177 (2), 
242 and 263 See 29 C. 481 , Note 3 under s 225 and Note 3 to s. 233 Where n warrant-case and summons case 
are tried together at one trial, the trial of the two together forms only one case and not two, and as the case 
relates to an offence punishable with more than six months’ imprisonment, it is a warrant-case. The fact that 
It relates to some other offence also does not alter its nature and so formal charges ought to be framed for both 
offences. Thus, where the accused had committed the offences of mischief and insult on two different 
occasions, charges of the two offences could not be tried together, as they did not form parts of one transaction 
within the meaning of this section, 3 L. B. K. 113 = 3 Cr. L.3. 350. 

6. Useless detaili must sot be Inserted.— A common fault in the framing of charges is the insertion of 
useless detaiU. It should be remembered that nothing, which is not essential to the offence, should be included 
inthecharge, except such detaib of time and placeasaie suffiaent to give the accused notice of the matter 
with which he IS diarged. It is unnecessary, for instance, to speafy in a charge of murder the weapon with 
which the murder was committed In prosecutions for giving false evidence under ss. 193, 194 and 195, 1 P C, 
the particular statements alleged to be false must invariably be set out m the charge, to enable the accused to 
fully understand the offence with which he stands charged. — C P. Cr Gr, Part 11, No 18 Unnecessary 
allegations may be treated as surplusage, 4 Bom. H. C. R. 17. 

7. Accused entitled to know exact value of charge made against himr— An accused is entitled to know 
with certainty and accuracy the exact v’aloe of the charge brought against him, and unless he has this knowledge 
he must be senously prejudiced in his defence. This is true m all cases, but it is more especially true in case 
where it is sought to implicate him for acts not committed by himself, but by others with whom he m 
company, 11 C. 106. See also 22C.276 1 391 at p. 492 and i C.W.N. 196; 42 C957. Thus m 
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529, the accused -wzs summoned for stonngr wool and was conMCted of storing cotton //t/J, that the 
conviction could not be upheld as the accused had no proper notice and no proper opportunit) of 
answering the charge of storing cottoa Similarly, where the accused is liable to be punished under 
the \Vhipping Acl, the charge must state the habili^, S M. 158. See also 17 C. W. H, 119 = 14 Cr. L. 3, 
212’, 12 C. W. H. 577. An accused is entitled to know with certainty and accuracy the exaa value of the charge 
brought against him. But where the accused fully understood the nature of the offence with which they were 
charged they had clearly not been prejudiced by theomissionof the words “ unlawfully and maliciously” and 
“in British India” occurring in section! (4) of Act VI of 1908 Sudian omission can be cured bythexerdict 
The Queen v Manslow, (1895) 1 Q. B. 758, referred to, 42 C. 937. 

But where in a charge of cheating, the manner of the cheating was set out to be " by deceixing xvith false 
representations and promises as well as by conduct," held that tlie expressions used were too vague and 
indefinite to give the accused proper notice of the manner of the cheating and was so dangerously wide as might 
include almost anything An accused person is entitled to know with certainty and accuracy the exact value of 
the accusation brought against him, 89 C. W. K. 408. 

8. Charge most refer to the law and seetloo and the words of the statute most be adhered to.— A 
charge should be so framed as to refer to the section of the Penal Code under which the offence charged is 
punishable, 9 W. R. 33, but omission to comply with the reifuirement will not invalidate the commitment, 1 In* 
Jor. H. S. 43. Wliere there are several parts to a section (s 175, 1. P. C ) the charge should be framed m parts 
of the term applicable, 15 B, 189. It is a wholesome rule that the Court should adhere to the language of the 
sutute as far as practicable, when a charge is drawn up , nothing is gained by a paraphrase, while opportunity 
IS afforded to the accused to take exception to the fomi of the charge, 42 C. 957. 

9. Aggr&yatlsg elreomstances have to be set forth Id the charge.-. When an offence fall» withia the 
provisions of a section likes 397, I P C, which on account of the existence of aggrax ating circumstances pro* 
\ides a minimum punishment for the offence, tlie existence of such aggravating circumstances should he set 
forth in the charge so that the accused person may know xxhat it is to which he pleads guilty and the full effect 
of such plea , or in the event of his pleading not guilty may knoxv what tlie matenal facts are which he is called 
uiioii to rebut, Batanlal 53 Similarly in respect of a charge of cheating, tee s. 223, \llus (4> In a charge of 
noting under a 147, 1 P C the common objea should be suied, 9 C. W. N. 599. 

10. What isprevloBS conviction 7— A prexious comicuon for the purpose of affecting the punishment 

which a Court is competent to award, is a conviction ilie penalty following which had been undergone by the 
accused (in whole or in part) at the time when he committed the offence for which he is being tried.— C P Cr 
Ctr, Fart II, Ho. 19 Even though tlie accused has not been sentenced, but dealt witli under s 562 yet the 
particulars required as to the prex lous conx iction must be stated in the charge . 

11. Fartlcolan of previous convictions necessary io be stated fn the charge.— A mere allegation that I 
at the time xvhen the prisoner committed the offence (no offence xxhatex'er being mentioned in the charge) he ^ 
has been previously convicted of offences punishable under the Indian Penal Code (22 W. R. 39) or that he “ is 
an old offender,” docs not satisfy the requirements ol ibis «ection, as that does not bring home to the accused 
person the jiarticular offence or class of offences which renders him liable to a more severe sentence than irould \ 

otherwise be imposed. The prosecution is bound to prove the previous convictions and that the accused xx as I 

the person so convicted, Weir II, 266. When the previous convictions are not staled in the charge as required ' 
by this section, tliey cannot be used for the purpose of Ihe enhancing the sentence, Batanlal 70 ; 7 M. L. T. 77 = 

11 Cr. L. J. 317, A previous conviction xvhich it is intended to prove for the purpose of affecting the punishtneni 
should be entered m the charge and tlie accused should be called on to plead thereto His mere admission dial 
he had been to jail once is insufficient to show that he pleaded guilty to a previous comicuon in respect ot an 
offence rendering him liable to whipping, 4 Bom, L, ft 177. An order under s. 565 is not such a punishment as 
isrneant by thewordsins 221 (7). 9 N. L. R, 8S = 14Cr, L. J. 390. The Jiabihty to whipping as an additional 
punishment under s Sol the Whipping Act and the liabibtyto enhanced punishment under s. 75, 1 r C.are 
distinct liabilities and may or may not co-exist in any particuUr case Either or both liabilities must be set out 
in the charge according as tliey arise or not in the arcumstances of each particular ease, ffeir 11, 267. 

If a pnsoncr is to be tried under s 75 I P C , a separate charge under that section must be framed and 
recorded, 9 M. 284. The charge should state the fact, dateand place of the previous conviction— otherwise the 
accused IS not amenable to the terms of s 75,1 P C, 1883 A. W. N. 110. See, however, 1881 A. W. N. 32 where 
the accused was held not prejudiced by the omission as he was then actually undergoing the sentence imposed 
on the pre\ ions conv iction. See 39 B. 326 and 1916 M. W. H, 31N = 17 Cr. L. 3. 288. 
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12. Effect of omUsioa to ittte preTiost convlctioo.— Where previous conviction of theft is not 
mcmioned in ^ charge, the award of the sentence of whipping in addition to impnsonment is illegal, Weir H, 
265. But when the «ientence passed is one which the Magistrate is competent to pass for theft, the omission 
formall> tochtrgethe accused with a previouscomiction does not render the sentence iUegnl, notwithstanding 
that the previous con\iction affected the sentence, Weir 11.264 In another case, where the previous conviaion 
did not form part of the charge, die enhanced sentence was set aside and the Sessions Judge directed to 
re<i pen the trial with the same set of jurors, on that charge giving Uie accused an opportunity of making a 
fresh defence to it 21 W. R. 40. \lcre omission to set out the previous conviction is not sufficient reason for 
interfering in appeal or revision with the sentence passed unless there has been a failure of justice caused by 
sudi omission, 7 U L. T. 77 es 11 Cr. L 3 . 217. 

13. Charge of prevlgat coBvlctlon m&j be added at any time before tenteBce ->The previous convic 
lion if not stated in the charge cannot be used lor the purpose of enhancing the punishment. If it is omitted, 
It ina> be added at anj time befori. die sentence is pas^, and not afterwards, 19 W. R. 41 , 10 B. L. R. Appx. 
XXXYI i Ratanlal 52 and 70. 

14. Sentence on charge of provlont cooilctlon not to be teparate.~Where prev-ious conviction is 

proved for the purposes of s. 75, 1 ? C, the pnsoner cannot be dealt with under s. 33 as if he had been cou 
victed of two offences, 11 A. 293. '' 

15. PreTloni eonvIetloB b a qeestlon of fact.— >The question of proof of previous conviction is one of 
fact which ought to go to the jury, and must be determined by a Jury, 21 W. R. 40. 

16. Proof of preTiost coBTietlon.— \ previous conviaion may be charged and proved m the ordinary 
manner in cases m which the ^fagtstrate, while not thinking it necessary that increased punishment should be 
imposed, nev ertheless desires to obtain information as to the accused s antecedents for the purpose of determm 
iBg the duration of the sentence, Wclr II, 266 Su also s $11 

17. Doty ef the PeUce regardlag proof of pretloei coByieUeot.— It is the duty of the Police, m 
conduaing the investigation, to take proper steps to estabbsh the identity of an accused person, and to obtain and 
produce evidence of previous conv laions against btia—AcB 0/*, p.S14 , Rataeali57and 158. Demand should 
be asked for, when the particulars of the previous conviction are to hand, but the requisite copy of the sentence 
or certificate is not ready — CP M Min., p. 207 

16. Eyldetiee of preyloat coaTlcUon when tobelet la —The law stncily enjoins that ev idence of prev lous 
convictions cannot be allowed except where after the accused has been found guilty, it is necessary to receive it 
for the purpose of s. 75, 1 P C , or where the accused having given evidence of good character, the prosecution 
desires to adduce the evidence of previous convictions as proof o! his bad charaaer, S Bom, L. R. 103L 

19. Poweri of Appellate Coert regarding pica of gnQty of being preTlou coaTiQt.— Where a charge 
has been framed against an accused person under s 221 (7) and such person has pleaded giulty to the charge 
that he is a previous convict, the Appellate Court under $ 412 of the Code is precluded from opening the 
question whether the accused is a previous convict. 4 H, L. R. 163 = 9 Cr. L. J, 58. 

222. (1) The charge shall contam such particulars as to the timeand place of the alleged 
Particulars as to and the person (if any) against vvbom, or the thing (if any) in respect 

time, place and per of which, it was committed as are reasonably suffiaent to give the accused 
notice of die matter with which he is charged 
(2) When the accused is charged with criminal breach of trust or dishonest misappro- 
priation of money, it shall be suffiaent to speafy the gross sum in respect of which the oflence is 
alleged to have been committed, and the date between which the offence is alleged to have been 
committed, without speafying particular items or exact dates, and the charge so framed shall be 
deemed to be a charge of one oflence within the meanii^ of section 234 

Provided that the time included between the first and last of such dates shall not exceed 
one year , , 

Notes. — t. Charge must contain time, place, penoa and clrcBmttanees of the offence.— A conviction 
for unnatural offence under s, 377, L P C, cannot be sustained on a charge which does not speafy the time 
when place where, or any known or unknown person with whom the oflence was committed, the only fact 
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529, the accused was summoned for stonng wool and was cooMCted of storing cottoa Held, that the 
conviction could not be upheld as the accused had no proper notice and no proper opportunit] of 
answering the charge of storing cottoa Similarly, where the accused is liable to be punished under 
the Whipping charge must state the liability, S M. 198. See also 17 C. W. K. 419 = 14 Cf. L J. 

212 ; 12 C. W, H. 577, An accused is entitled to know with ceitaint} and accuracy the exact value of the charge 
brought against him But where the accused fully understood the nature of the offence with which they were 
charged they had clearly not been prejudiced by the omission of the words “ unlawfully and maliaously' and 
“in Bntish India’ occurring in section 4 (i) of Act VI of 1908 Sudian omission can be cured bytheserdict 
The Queen v Mansloitf, (1895) 1 Q. B. 7S8, refertedto, 42 C. 937, 

But where in a charge of cheating, the manner of the cheating was set out to be •• bydeceumg with false 
representations and promises as well as by conduct," held that tlie expressions used were too vague and 
indefinite to give the accused proper notice of the manner of the cheating and was so dangerously wide as might 
include almost anything An accused person is entitled to know with certainty and accuracy the exict value of 
the accusation brought against him, 29 C. W. K. 408. 

8. Charge must refer to the law and section sad the words of the statute mnit be adhered to*— A 
charge should be so framed as to refer to the section of the Penal Code under which the offence charged is 
punishable, 9 W. R, S3> but omission to comply with the requirement will not invalidate the commitment, 1 In, 
Jnr. H. S. 43. Where there are several parts to a section (s. 175, 1 P. C ) the charge should be framed m parts 
of the term applicable, 15 B. 189. It is a wholesome rule that the Court should adhere to the language of the 
statute as far as practicable, when a charge is drawn up, nothing is gained by a paraphrase, while opportunity 
IS afforded to the accused to take exception to the form of the charge, 42 C. 957. 

9. Iggravatlng elrenmstanees have to bo «et forth in the chafgo..-Wben an offence falls, within the 
provisions of a section like s 397, I P C, which on account of the existence pf aggravating circumstances pro- 
vides a minimum punishment for the offence the existence of such aggravating circumstances should be set 
forth in the charge so that the accused person may know what it is to which he plead* guilty and the full effect 
of such plea, or in the event of his pleading not guilty may know what tlie matenalfaas are which he is called 
upon to rebut, Batanlal 53 Similarly in respea of a charge of cheating, see s 223, tllus (3). In a charge of 
noting under s 147 I P C , the common object should be stated, 9 C. W. N. 699. 

10. What Is prevloas conviction?— A previous conviction for the purpose of affecting the punishment 

which a Court is competent to award, is a conviction the penalty following which had been undergone by the 
accused (in whole or in part)at the time when he committed the offence for which he is being tried.— C P Cr 
Ctr, Pari II, No. 19 Even though tlie accused has not been sentenced, but dealt witli under s 562 yet the 
particulars required as to the previous conviction must be stated in the charge , 

If. Particulars of prevfous convictions oecessapy to be stated lo the charge. — A mere aUegation that | 
at the time when the prisoner committed the offence (no offence vvhatever being mentioned m the charge) he 
has been prev lously conv icted of offences punishable under the Indian Penal Code (22 W. R 39) or that he ' is ' 
an old offender, ’ does not satisfy the requirements oi ibis section, as that does not bring home to the accused . 
person the particular offence or class of offences winch renders him liable to a more severe sentence than would { 
otherwise be imposed. The prosecution is bound to prove the previous convictions and that the accused was i 
the person so convicted, Weir II, 266. When the previous convictions are not stated in the charge as required 
by this section, they cannot be used for the purpose of the enhancing the sentence, Ratanlal 79; 7 M. I<.T, 77*= 

11 Cr. L. J. 217. A prev lous conviction which it is intended to prove for the purpose of affecting the punishment 
should be entered in the charge and tlie accused should be called on to plead thereto Hia mere admission ^at 
he had been to jail once is insufficient to show Oiat he pleaded guilty to a previous conviction in respect of an 
offence rendenng him liable to whipping, 4 Bom. L R. 177. An order under s S65 is not such a puuishment as 
ismeant by the words ins 221 (7), 9 H. L. R. 89 = 14 Cr. t. J. 390. The liability to vi hipping as an additional 
punishment under s 3oi/he Wixpping Act and the liability to enhanced punishment under s 75 I P C, are 
distinct Habihiies and may or may not co-exist in any parucuUr case Either or both liabilities must be set out 
m the charge according as tliey arise or not m the arcumstaoces of each particular case, Weir II, 267. 

If a pnsoncr is to be tried under s 75 I P C., a separate <ffiarge under that section must be framed and 
recorded, 9 H. 284 The charge should state the fact, date and place of the previous conviction—otherw ise the 
accused IS not amenable to the terms of s 75 I P C, 1883 A. W. N. 110. See, however, 1881 A. W. N. 32 where 
the accused w as held not prejudiced by the omission as he was then actually undergoing the sentence imposed 
on the prev ions conviction See 39 B 326 and 1918 M W. H 827 = 17 Cr. L. J. 288 
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12. Effect of omUtioQ to ittte preYlooi conYktlon.— Where previous conviction of theft is not 
mentioned in a charge, the award of the scnteiKe of whipping in addition to imprisonment is illegal, Welf 11, 
265. But when the sentence passed is one whidi the Magistrate U competent to pass for theft, the omi^ioa 
formally to charge the accused with a prcMous conviction does not render the sentence Illegal, notwithstanding 
that the previous conviaion affected the sentence, Welf 11,261, Jn another case, where tlie previous convic:tion 
did not form part of the charge, the enhanced sentence was set aside and the Sessions Judge directed to 
reopen the trial, with the same set of jurors, on that chaige giving the accused an opportunity of making a 
fresh defence to it 21 W, R. 40. Mere omission to set out the previous conviction is not sufficient reason for 
interfering in appeal or revision with the sentence passed unless there has been a failure of justice caused by 
sucli omission, 7 U. L. T, 77 » 11 Cr. L. J. 2 17. 

13. Charge of prevlem coavtction nay be added at any time before lenience —The previous convic- 
tion, if not staled in die charge, cannot be used lor the purpose of enhancing the punishment If it is omitted. 
It maj be added at anj time before the sentence is passed, and not afterwards, 19 W. R 41; 10 B. L. R. Appx. 
XXXYI ; Batanlal 52 and 70. 

11, Bestenee on charge ef prevloei coavktlon not to be leparate.— Where previous conviction is 
proved for the purposes of s. 75, 1 P. C, the pnsoner cannot be dealt with uuder s. 35 as if he had been con- 
victed of two offences, 11 A. 393. -■ 

15. PrcTfOBi Gonyletiaa li a qaeitlon of taeC— The question of proof of previous conviction is one of 
fact which ought to go to the jury, and must be determioed by a Jury, 21 W, R. 40. 

16. Proof of prtTfoaa coBrletlan.— A previous conviction may be charged and proved in the ordinary 
manner m cases m which the Magistrate, while not thinking it necessary that increased punishment should be 
imposed, nevertheless desires to obtain information as to the occused s antecedents for the purpose of detenmo 
iBg the duration of the sentence, Vete II, 265. Set also s 511 

IT. Duty ef the Police regarding proof of prerleai eo&yletloBi.— It is the duty oi the Police, lo 
conducting the investigation, to take proper steps to estabhsh the identity of an accused person, and to obtain and 
produce evidence of previous convictions agaiost hioL—AM 314 , Ratanal 457 and 458. Demand should 
be asked for, when the particulars of the previous coaviction are to hand, but the requisite copy of the sentence 
« certificate is not ready — CP /b/ Afire , p 207 

18. Evidence of prevloei cenTlctlon when tobelet la.— The law smctly enjoins that ev idence of prev lous 
convictions cannot be allowed except where after the accused has been found guilty, it is necessary to receive it 
for the purpose of s. 75, 1 F C , or where the accused having given evidence of good character, the prosecution 
desires to adduce the evidence of previous convictions as proof of his bad character, S Bern. L. R. 1031. 

19. Peweri of Appellate Covrt regarding plea of gnllty of being preTlona coBTlot— Where a charge 
has been framed against an accused person under s. 221 (7) and such person has pleaded guilty to the charge 
that he IS a previous convict, the Appellate Court under s 412 of the Code is precluded from opening the 
question whether the accused is a previous convict. 4 N. L. R. 183 b 9 Cr, L. J. S6. 

222. (I) The charge shall contain such particulars as to the time and place of the alleged 
Particulars as to o^^^ce, and the person (if any) against whom, or the thing (if any) m respect 
time, place and per of which, it was committed as are reasonably sufficient to give the accused 

notice of the matter with which he is charged 
(2) When the accused is charged with criminal breach of trust or dishonest misappro 
pnation of money, it shall be suffioent to speafy the gross sum in respect of which the offence is 
alleged to have been committed, and the date between which the offence is alleged to have been 
committed, without specifying particular items or exact dates, and the charge so framed shall be 
deemed to be a charge of one offence within the meaning of section 234 

Provaded that the time included between the first and last of such dates shall not exceed 
one year , 

Motes. — 1. Charge mast coat&ia time, place, person and cireamstaBCos of the oSenee.— A conviction 
for unnatural offence under s 377, 1 P C, cannot be susmined on a charge which docs not speafy the lime 
when, place where, or any known or unknown person with whom the offence was committed, the only fact 
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proved against him being that he habitually wore women’s clothes and exhibited phpical signs of having 
committed the offence, 6 A. 201. Suffiaent particulars of time, place, person and circumstance as will gue 
each of the accused notice of the matter w ith which he is ciiarged must be inserted in thecharge(ss. 330 346, 
348, 1 P C), 15 B. 491 ; name of person cheated and the manner of cheating must be set out in a charge of 
attempt to cheat, 8 C. W. H. 278. A charge under s 406,1 P C, in respect of * some deeds, ’ dated 21sl June, was 
set aside when there were no documents bearing that date, 13 C. W.H. 877 = 7 Cr. L. J.372. In a casein which, 
tiiecharge(s 193,1 P. C) did not contain sudi particulars, as to time and place as were reasonablj sufficient 
to give notice to the accused of the matterwilhwhichhewascharged, the accusedwis acquitted b) the High 
Court, 29 W. R. 46. See 7 B. L. B. Appx. LXVI | 17 Cr. L. J. 411. 

1-A. Particnlars of time In a charge of adultery. — A charge of adultery committing commission of 
offences between two dates is legal w here it is impossible in the circumstances of the case to assign pirttcular 
dates on which sexual intercourse took place, 81 C. 438. 

2. Theft and hoHse*breaklog.— A charge of theit and house-breaking is bad for vagueness if it does 
not specify the articles stolen or the name oi the person whose house was broken into and the place of the 
offence, 28 M. L. J. 381 = 16 Cr. L J. 293. 

3. Where necessary Intention mast be specified in the charge.— -A charge under s 467 mustsetout the 
intention, 17 C. W. K. 394 = 14 Cr. L. J. 129 {see, however, 6H. L. T. 266)^ A conviciion for lurking house- 
trespass by night under s 436 of the I. P C, is not bad for want of the speahcatton, of the intention in the 
charge, but one under s 497 cannot be sustained without such specification. In a charge under the former 
section, though a guiltj intention must be proved, it is not necessarj to prove which of the several guilty 
intentions the accused had. It will be enough if It Is shown thatlhe intention must have been one or other of 
those speafied in i 441, though it may not be certain which it was, 22 (k 391 1 20 C. W.H. 1075 where 16 ff. R.6J 
IS referred to See also 23 P. W. R. 1911 « 12 Cr. L. J. 433. In a charge under s. 4 (8) oi the Explosive Substances 

1908, It must be stated that it was the intent of the accused to endanger lile in British India, but the omission 
IS notmaterial, 13 0,957. See NoteStos 221 In a charge uoders 411, I P C, it must be averred that the 
accused dishonestly received the property knowing or having reason to believe that the same had been stolen, 
2898A. W.K.70. 

i What Is reafoaably safllclent to give tbo accused netice.'^The reasonableness of the notice is 
the cntenon by which the validity of the charge must be judged and this must depend m each case on the 
arcumstanccs In one case it ma> be necessary to specify accurately the time and place, w hile m another it may 
be unreasonable to require tlie prosecution to do so, Ratanol 659. Courts have wide discretion in the matter 
and no general rule as to the particularity required can be laid down, 1 B 610 


CHABQES OF EUBEZZLEHENT. 

6. Effect of sub-sec. (2) —It supersedes the ruling in 2 C. W. N. 311, and modifies s. 234 in respect of 
charges of aimmal breach of trust or dishonest misappropriation of money The conflicting judgments in 
19 B. 743 : 17 A. 183 \ 18 A. 116 and 2i C. 193 need no longer be considered This prov ision is merely enabling 
The sub-section does not prohibit the prosecution from choosing some only out of the various sums mis- 
appropriated and framing charges m respect thereof, 12 Bom. L. R. 236 = 11 Cr. L. J. 337. 

7. Sub-sec. (2) deals with breach of trust or misappropriation of * money ’ only.— A person cannot 
be charged and convicted at one trial oithe offences of misduei and cnminal misappropriation in respect of a 
large number of trees cut by him at different times in one year, and there is nothing to show that all the cuttings 
w ere so connected as to form part of the same transaction, (1911) 2 U. W. N. 467 = 12 Cr. L J. 567 , 26 C. 360. 

8. Sub-sec. (2) applies to a slogle accused only,— The wording ofs. 222 refers to a single accused, 
and It must be so because it is impossible to bold that two persons can be guilt> of misappropriation of the 
same parcel of money S 239 has no application in sudi a case, 16 C. W. H. 600 = 13 Cr. L. J. 606. 

9. Charge need only mention the aggregate sum without enumerating the partlcnlap Items.— 
The section does not re<iuire any particular formulation of tiie accusation but only enacts that it is sufficient to 
show the aggregate sum without speafying the details. It dispenses with the necessity for amphfication, 
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does not prohibit the enumeratton of the particular items in the charge, SO B. 49. The section applies not only 
to cases where there is a general de5denc> and the prosecution is unable to specify the particular items but also 
to cases Mhere the items ma) be, but are not speaRed, 29 M. USt S3 A«$6. The fact that the charge is more 
speafic than it need ha\e been is only an irregularity Vihidi could not have prejudiced the accused. Thus 
tthere an accused person is charged wth the misappropnationot an aggregate sum of mone>, the whole sum 
baMQg been wrongly dealt witli b> the accused w\thin a penod of one year, the mete fact that the items 
comprising such aggregate sum are speafied and may be more than .three In number will not render 
the charge obnoxious to the prohibition Implied by s. 234, 21 A. 2S4 y 27 A. 19 ; 1 8. L. R. 88 8 Cr. L. J. 160. 

In a charge of cnminal misappropnation it is enough to mention the gross sum of money m respect of whidi 
the offence was committed. T^e menbon of the speaRc instances which go to make up the gross sum, m 
addition, IS superfluous, but mil not \itiate the chor^ even though the instances are more than three, 31 C. 023. 
See also 41 C. 722. But see 42 A. B22 * 18 A. L. 1. 483, where it was held that s. 222 (2) of the Code was meant to 
proMde for the case of an agent or subordinate whose duty it might be merely to receive sums of money from 
time to time 'ind to account for them. It is not suitable to die case of an agent whose employment iniolves the 
expenditure of money belonging to Uie principal as well as its receipt (83 A. 36 dtsltn^uished). In such a case it 
i« not sufhaent to charge a net babnee as hanng been misappropnated. 

10 Charge trained uder eL (2) ceflttltBtee only one effanee within the meaning of s. 234.— The 
sub-section clearly admits of the tnil of any number of acts of breach of trust within the year as only 
amoimung to one offence, 88 B. 49. Thus where a charge of cnminal misappmpnation consisted of three 
counts alleging misappropnation on three different occasions, and two of these items were made up of three 
smaller sums of money each and the iccused was convicted on all the three counts, it was contended in revision 
lliat the accused was really tned tor seven offences and not three and that the trial was lUegaL Held, the convic- 
tion was not illegal having regard to sutrsec (2) of this section, 27 A. 69, where 24 A.2S4 is folleued. la 
33 A. 38, It was held that where a man in a certain capacity is entrusted from time to time with v'anous sums 
of money commits cnminal breach of trust in respect thereto, he miy be ciiarged with an offence with 
respect to the gross sum embeuled and it is not necessary to specify the pinicuhr items embezzled or the 
exict dates on which they were so embeuled and that the charge so framed shall be deemed to be a charge of 
one offence, provided the period within sucli embezzlement has taken place is not more than one year 
Section 234 (2) is qualified to some extent by s. 222 , 24 A. 284} 27 A. 69 , 31 C. 928 , 32 C. 1085 , 29 H. 598 followed , 
12 Bon I.. & 226 considered. W here a person was put upon his trial for embezzlement of three sums of money 
within one year and a single charge was drawn up in which all the three sums and the persons from whom he 
collected them were specified, but he was not charged with three offences unders 409, 1 P C, but one offence 
and was convicted of one offence and sentenced to one term of impnsomeni held that the charge was not 
illegal under s. 233 as it was m accordance with this section and s Z34, 32 C. 1085 Under this section a charge 
ot criminal breach of trust m respect of a gross sum without specifying the items is a charge for one offence 
within the meaning of s, 234 The joinder m one tna! of charges ot aiminal breach of trust in respect of two 
disunct Items with a charge m respect of a gross sum (the Hem constituting which may be, but are not 
si>ecified) is a joinder of only three charges and is not bad as contravening s 234, 29 U. 558 where 25 X. 61 
Is disltnguuhtd , see also 30 K 328. An Inamdar, the owner of a forest, obtained jn October, J891, a book of 
passes authorizing him to issue for the same the transit of die forest produce belonging to himself. Between 
October, 1891 and March, 1892 he issued passes covering forest produce belonging to Govenunent But it coidd 
not be made out what particular pass or passes covered the produce belonging to the Inamdar The charge 
as framed by the Magistrate was in general terms with reference to all the transactions between October 1891 
and March, 1892 Held that the general charge as framed by the >fagistrate was correct, Rataalal BS9 

In a case of criminal breach of trust, a general diarge of embezzlement mentioning the gross sum 
misappropriated, as laid down in sub«ec,(2) is sufiiaent. but tt is defective and must fall through when the 
accused appears to have been prejudiced by not having any definite charges to answer, 16 P. W R. 1907b 
6 Cr L. J. 137. 

11. DfsUnet breaches of trait though eeuimltfed in one year eanaot be deemed one transactioa,— 

It IS true tins sub-section provides for a charge being framed in respect of a gross sum misappropriated within 
12 months from first to last and enacts that a charge so framed shall be deemed to be a charge of one offence 
vvilhmthe meaning of s. 234, but it does nut provide that the acts sq charged shall be deemed to be one 
transaction within the meaning of s 235 .SVfalMi 18 Cr.L. J. 810 as to vlistmct diargesof thehaodousappn^ 
pnaiion hence where a nun was tried at one mat for three distinct cnminal breacfies of trust and three separate 
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falsifications of account, the trial was held bad for misjoinder of charges, 30 M. 328; (1911) 2 U. W. N. 938 = 
Is Cr. L. J. 21. S 222 does not cover two sets of offences any number of which may be tned together, 
91C.722. Note 16 under s 233 and Note Sunders 235 

12 Where the mlsappropiiatlan extends beyond one year, trial altogether illegal. — The charge 
ought not to refer to items which extend over a period of more than one year and a tnal was held illegal and 
thecoHMCtion set aside where the charge relat^ to items misappropriated during a period extending over 
tw 0 years. 14 P. E. 1905 = 64 P. L R. 1909, w here 29 M. 61 (P.C.) vi followed See also 11 C. 106. 

It IS not enough to know that there was embezzlement at some time before, during or after the penod 
charged, because the charge was framed under the speaal provisions in s 222 (2) and it is at any rate necessary 
to show an act or acts of embezzlement in respect of the gross sum named m the charge or some part of it 
committed within the space of one year, 17 C. W. K. 479= 14 Cr. L. J. 219. 

13. Snb-sec. (2) does not cover cheating or falalflcatlon of acconnts.— The alteration in law made 
by para 2 of this section does not apply to a charge under s 477 A, I P C. It applies only to criminal breach 
of trust or dishonest misappropnation of money, 26 C. 660 ; 41 C. 722 , IS 1. L.J. 1039; 4 Bom. L R. 433. Similarly, 
a diarge of cheating relating to the sum total of different items, about 26 in number, said to have been taken 
by the accused on false representations from the complainant on different occasions is contrary to law Such 
a charge is not justified by ftis section and a conviction on such a charge cannot be upheld, 1 4. L. J. 999 See 
Notes 7 and 8 to s 234. 

14. Charge for criminal misappropriation bow to be framed when levera] personi are implicated — 
Where two persons are implicated in a case of criminal misappropriation or breach of trust with respect to a 

" r ~ — » • betment m the other 

ie,oi misappropna 

' h • ( 

223 * When the nature of the case is such that the particulars mentioned In sections 221 
When manner of 222 do not give the accused suffiaent notice of the matter wth which 
5?®**®* he 13 charged, the chaise shall also contain such particulars of the manner in 

* * ^ * which the alleged offence was committed as will be suffiaent for that purpose 

lUuslroltons 

(u) IS accused of the theft of a certain article at a certain time and place The charge need 
not set out the manner in which the theft was effected 

(A) j4 is accused of cheating B at a given time and place. The charge must set out the manner 
m which cheated B 

(«) A is accused of giving false evidence at a given lime and place. The charge must set out 
that portion of the evidence given by A which js alleged to be lalse 

IS accused of obstructing .ff, a public servant, m the discharge of his public functions at a 
given time and place The charge must set out the manner in which A obstructed B in the discharge of 
his functions. 

(e) A 5s accused of the murder of 2? at a given time and place. The charge need not state the 
manner in which A murdered B 

{/) A IS accused of disobeying a direction of the law with intent to save B from punishment 
The charge must set out the disobedience charged and the law infringed 

Holes —1 Partlcalap in charges of nnlawfal assembly, noting and under s. 149, !■ P* C>—Corninon 
oijeei.~ln every charge of noting and unlawful assembly, the common object must be set out in the c 
22 C. 276 ; 26 0 680 ; 11 C. 106 and a conviction of noting on a chaige which does not state the common object 
IS liable to be set aside, 3 C, W. N. 6095 S3 a 299 j but as the offence of noting can be legally descnbed by its 
specific name and the question whether any further paiticufors are necessary under s 223 must be a question 
of disCTetion in each case 39 c 781, but where there is evidence on the record to show what the common objeft 
was and Ae accused have not been prejudiced the conviction wiU not be bad. 21 C. 827 ; 9 C. W. H. 999; 

. if the vanance between the common object charged and the common object found is material 
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lheconnction«tniw‘fr^*»)(i« 8ft t ees,lntifn t tnaienal the cotiNiction will not tw Ktasid*, S7 C. 8W ; as 
C.SSI. In c%Try diarc" unVt*. Ijo i I’ H abtoluM) tlul the oimmon object must be set 

O'*! — 'Th'Tc I* no »[v«cift(; nam'* Irff th** o'!»n'^ and th'*Mct that an) o'fcnce U committed In proiccutiori of 
th<* ciommon ol vTt ol ll " c-v^-ni-c of tV ca*^ an 1 ib^rccoulil J>c no con^jctl )n for an) offence committed 
with a different common < ’ "»rt. jt {« th'rc' we oh icatof) 1 > «^t <nit ih«* common object in a charge unj^f 
^ !4a unW^lthactv«.ti alrca 1) Inti e main charge* imtcra. I47 33 C.7BI. The acemed l» entitled 

to know with rrrtaint) ant aennaf^ Hi** exact xalu'* til th** charge* br nictii agaln<;t him where it n sought to 
Implicate him 1 *r nct< not cnnimitir^i b) lHm*cU but In * th^ts with whim he wras in conip.iny 11 C. I06, 
The omivM n to tri'-ntl n ih** o nm n •! •rt m tl e rhafR<**hcct dies nit nece<viril> Mtiate the trial 
irCr.L.^ VZ.ntn Ca 6S<(Ck 

Pif/'rrty — WTiere the common olijm is lUegtd to be to take |»sscssion of certain property, the 
proprTty must be «p^fied 33 C. Ms 5c/ Notes umlcr ss. 235 and 2M 

2. Ptrticalan la a charga of perjarj.— Charges ol lierjurj should contain a distinct assertion with 
reganl to each statement intended 1 1 be charactenxetl as i>etjur>,tlnt it was made that It is untrue in fact, and 
the Bccuvnl knew It to l>e when he made it ® W R. 5ft. 

(i) Z)a// mutt be /•ir/n.—The chitgx. sliould disclose the exact ihtc on which the offence svas 
committed, 16 W. R. <Tt7 B L. R. Appi. LXtI. 

(li) CflarA— The Court or other officer before whom the offence was committed must be speefi^d 

56 H. R. 17. 

(ill) St3ie oj the judtmtj proeteiing —■'Uxtt particuhr stige of the Judiaal proceeding should be 
epeafied, 1 B. L. R. Appx. Xtli { 16 W. R. 37 

(ip) Exact wards of the slaUm'Ht alleged to be false tvistbe setouitnlhetharge—Seetb W.R.26t 
B V. R.7I1 BatanUl 198] 9 ff. B.11 and 39 j 36 C. 863 ; 1 L. B.R. 366. Where the charge was '‘>ou,on or about 
ihe 7th Ma), 1904, at AgaseftUe esidence In n Judiml proceeding, namely, in t ease under s. >33,1 P C. 
and iherebj commuted an offence punishable under a, 193,” it was held that the diarge was \ague and the 
conviction set aside, 10 C. V. N. lOM -> 4 Cr. L. 3. 337 «• « C L. J. 896. But compare 13 C. W. R. 185 (P C.) where 
It was stated that the whole evidence of a witness was a tissue of falsehood and it was held that the charge did 
not admit of being formulated in a series of specific allegations of perjury, but the gist of the accusation 
suffiaemi) dear to the accused 

8. Charge el attempt to cheat— Wberca charge under ss. 417 and 511, 1 P C, was silent both as rg 
the person upon whom the alleged attempt to chest was made and also as to the manner m which it w^s 
intended by the accused to inffuence the conduct of that person and these omissions were not remedied un\ii 
thedose of the prosecution A//dthnt the omission was a somewhat senous defect and placed the accused at a 
considerable disadvantage in the conduct of his defence, 3 C. W. N.37B. 

A S^iargoo xaderx iJAsA, A P. C, dor tedlUoxo trrltlog oa tpeoeiia, — Wliere on offence und^c 
s. 122 A, 1. P C IS alleged to have been committed by words spoken then the charge is defective if it does n^t 
set out the speeches or words alleged to be seditious. As the accused has not been prejudiced the defect w^s 
held not to vitiate the charge, 33 M 3. But the actual words need not be set out , the requirements of the law 
are satisfied if the charge gives such a description of the wrords used as is reasonably sufficient to enable the 
accused to know the matter with which he ts charged that is if the charge states the words used with 
substantial, though not absolute accuracy Per Wallis and Bensov JJ , 32 M 384, 

Sankaran Nair.J , confra, A/Wlhat where the charge under s. 124 A, I P C,is for exciting disaffec- 
tion of bnnging His 'lajesty into hatred, the culpability consists m the disastrous consequences brought about 
by the words of the accused and the charge need not set out the words nor need the words themselves beprovetJ 
as the gist of the offence In that case would be exoting disaffection, not the uttering ot seditious words, and the 
speaker may be guilty ev en though his words may be innocent ot uttered in a sense different from that m which 
they were understood by the audience But where the charge is for attempting to create disaffection, the facts 
to be proved by the prosecution are entirely different The section shows that a person must (a) speak or w rite 
certain words and (51 by such words aUtntpi „ and to judge Whether the words are seditious, it is essential 
that the words themselves used by the speaker must be provred otherwise it would be impossible for him to 
know what he is to defend Therefore, in that case, as the words written or spoken are the gist of the offence, 
they ought to be set out in the charge, and those words themselves, whether set out be proved 
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{iv) Is si necessary that the names of all the known conspirators should be mentioned tn Ike charge f— 
Judicial opinion has not been quite uniform In 38 C. 599 it was ruled that in a conspiracy case the accused can 
be charged mth conspiracy with persons unknown, but that if they are chargedwiih conspiracy with persons 
know n then such persons must be named mthecbarge But a different view has sometimes been maintained. 
^e.tRexv Stoddirl (1909) 2 Cr Ap R &vit\ Itusselt on (ytmes (1909)186 187, 1292 1478 In 42 C 957 the 
omission to mention or proceed against the co<onspirators was held not to vitiate the trial of other persons 
(k) Rhsjoxnder ^Ste Note under s 233 and Note 10 to s 239 

224. In etcrj charge words used in describing an offence shall be 
deemed to have been used m the sense attached to them respectiv ely by the 
law under which such offence is punishable 

error in stating either the offence or the particulars required to be stated in the 
charge, and no omission to state the offence or those particulars shall be 
regarded at any stage of the case as material, unless the accused was m fact 
misled by such enor or omission, and it has occasioned a failure of justice 


Words in charge 
taken in sense of law 
under which offence 
IS punishable 

225. No 


Effect of errors 


Ulusirations 

(fl) A IS charged under % 242 of the Indian Penal Code, with ‘ having been m possession of 
counterfeit com, having known at the time when he became possessed thereof that such com was counterfeit 
the word fraudulent!) being ooutted m the charge Unless n appears that A was in fact misled by this 
omission the error shall not be regarded as material 

(,6) A IS charged with cheating £ and the manner in which he cheated £ is not set out in the 
charge or is set out incorrectly A defends himself, calls witnesses, and gives his own account of the trassao- 
tion. The Court may infer from this that the omission to set out the manner of the cheating is not matenal 

(c) A IS charged with cheating B and the manner m which he cheated S is not set out in the charge 
There were many transactions betw een A and S and A had no means of knowing to which of them the 
charge teferred and offered no defence. The Court may infer from such facts that the omission to set out the 
manner of the cheating was, in this case, a material error 

^ on the 2Ist January, 1882. In fact the murdered 

‘ was the 30Ui January, 1882 A was never charged 

• the Magistrate, which referred exclusively to the 
case ol Haider Baksh The Court may infer from these facts that A was not misled and that the error in the 
charge w as immaterial 

(r) A was charged with murdering Haidar Baksh on Ihe 20lh January, 1B82, and Khoda Baksh (who 
tried to arrest him lor that murder) on the 31st January 1882. When charged for the murder of Haidar Baksh 
he was tned for the murder of Khoda Baksh. The witnesses present in his defence were witnesses m the case 
of Haidar Baksh The Court may infer this that A was misled and that the error was matenal 

Notes —1 Error or omUtlon la itstini the common object la a charge of rioting or nalawfal 
assembly —In 32 C. 276, a man £ was charged with ‘ joining an unlawful assembly knowing that it was likely 

that force would beused andmwhich force was us^ and the death of one A^, caused by a blow of a on 
his head in taking aw ay mangoes from a garden in diarge ol U and thereby committing an offence piinishab e 
underss 304 andU9 I P C. The unlawful commonol^t necessary to sustain a charge unders 149 was not 
‘pecifically mentioned in the charge At farst the common object was to take mangoes from the gar en 
in charge of N but as the proceedings developed the object changed to one to injure H Jn his charge 
jury the Session Judge referred to both these objects though only one had been set out in the charge The 

^ury returned a verdict of guilty On appeal to High Court the conviction was set aside as it was impossible to 

^ay which of the two common objects had been accepted by ’ ‘i- » an 

accepted the one w-hich had not been charged and whi^ “ 

meeting But U w as held that the omission to state conrei 

Judge m the charge to 8 jiio' does not vitiate the inal by such omission has not m any way prejudiced the 
accused in their defence regard being had to the provisions of this section. Again where the accused was 
charged with noting with a specified common object they cannot be convicted of that offence committed with 
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tno'hw common ihal t»cint; ano'Tcnce in respect ol which lh«> ha\e had no opportunit> of defending 

ih'-m^ch-es 17 C.170| 1 C. All. Th"eav»ncc of th'*<^cnce defined by s. IH. I P.C, is the common unlaw 
ful purpose, and in iccuacd p<'fw)n cannot Ije eomtcted, H the common ob}^ pro\-ed Is different from the 
common object charged.— /Vr Sanka* A*t Nai», ] » t K. L. T. 17 t W C. 168. Hut when the difference is onlj 
«hgbt and the iccuacd has not tn-cn prejudiced the conMction {s good 83 C. 831. Set also 110.106] 11C.331 
and 86 C. 158. It ts n-at a gen-ral pn)]«>sillon of law that a conaiction under s. 147 of tlie Penal Cc^e cannot 
be supjxincd whencacj the common object, as staled In the dtsrgc, is not preasely made out. The quesuon 
In each case Is whether the common object established agrees In essential particulars with that laid in the 
cha-ge. WTicre the common object set out in the charge w as to assault the complainant and his pan>, who were 
cu'ting the p*dd) of their land and, thereby to lorablj oust them but the common object established by the 
Ucts found ii> the ‘.essions Judge w-as to maintain possession of the land by the accused. //elJ, that the 
common object in the charge had not been subsnmlall) nude out, and that the consiction under s 147 of the 
Penal Code w as, therefore, lud, 86 C. 663. Sre 11 1915 ~ II Cr. L. 3. 836, Note 9 under s. 223 as to 

defeas in a charge of conspiracy 

Hut in a Bomba) cue it is decided that the omission In a charge to state a common object of an unlaw, 
ful assembi) is not fatal to the trial, where it is specified In the complaint and found by the Court. 23 Bom. L. R. 
697. 

jyufy cf Atf<UaU Cwri — \S'hcre a charge, as drawn up by the Magistrate, alleges ses’cral alternative 
common objects of the unlawful assembi), it is incumbent on the Appellate Court to determine whether it is 
sustainable, and, {! so, which of the common object stated has been made out, 83 C.T18. Out when the common 
object is mentioned in the charge but there is no finding as it was not disputed, the convicboti is good, 88 C. 138. 

8. Test at io whether aecaied had been prejodlead,— In determining whetlier any error, omission or 
iTegulant) has occasioned a failure of justice, the ^urt should have regard to the fact whether the objection 
could and should have been raised at an earlier stage in the proceedings and to the manner m which the 
accused person has conducted his defence It ts for theCourt to decide whether Uie accused lias been misled, 
19B.H.C.R.87S;68C.937. .S'r^also 83 M. 3]33 B. 99; 82 U. 886, cited in Notes 4 and 5 to s. 228 where defective 
chargesuereheld to becured b) this section. See also 10 6. 186. Where thecliarge was that the accused had 
committed cnminal breadi of trust m respect of cerum deeds but the accused w as com icied of embezzling not 
the deeds hut the amount obtained b) them. ArAf, the conviction was bad, 13 0. V. N. 877 aw 7 Cr. L. J. 973. 

3. In Joint trill of warrant and lammenwaiasaeparala ehargelbonid be framed for the tummons- 
case also.— \\ here a person is being tried on a dnige framed tor a warram-case, if it is intended to try him on 
a summons^ase as w ell, the offence In the latter case should also form a portion of the charge Any omission 
m this respect, prejudiaally affecting the accused m his defence in the summons^sise would mtWe the convic- 
tion in respect thereof bad, 29 C. 63l. See Note 5 it p 624 

4. Doty of UagUtrate when charge foond to be defective.— A charge of house-breaking with intent 
to commit theft broke down but the Magistrate convicted the accused finding that he had another object, the 
High Court quashed the conviction and held that where it appeared that there was another object, it was the 
bounden dut) of the Magistrate to have given the accused notice of that, by draw ing up a charge clearl) stating 
vv hat It w as that he was accused ol doing, 61. C. 763. 

226 . When an) person is committed for tnal without a charge, or 
with an imperfect or erroneous charge, the Court or, in the case of a High 
Court, the Clerk of the Crown, may frame a charge, or add to or otherwise 
alter the charge, as the case may be, having regard to the rules contained 
in this Code as to the form of charges 
Uluftrations 

1 yf is charged w ith the murder of C A charge of abetting the murder ol C may be added or 
substituted. 

2. A IS charged with forging a valuable securit) under s. 467 of the Indian Penal Code A charge 
of fabricating false evidence under s 193 may be added 

3 A IS charged with receiving stolen property knowing, it to be stolen. Dunng the tnal it inadent 
all) appears that he has in his possession instruments for the purpose of counterfeiting com A charge under 
s 235 of the Indian Penal Code cannot be added. 


Procedure on com 
mitment without 
charge or with imper 
feet cliarge 
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Notes —1. Signification of the word « charge.**— In the Code generally the uord “ charge is used as 
the statement of a specific offence, and not as indicating the entire series of offences of which a prisoner is 
accused There is nothing m the Code to indicate that the word is to hate a different construction mss 226 and 
227 from what ithas mother section /5rr Sargent.C J , and Bmly, J , 8 B. 200. The word ‘charge’ is used 
in the Code, both as indicating the whole series rf counts or heads of charge, and also as indicating a charge of 
one specific- offence. In s. 227 it is used m the Jaiter sense. J>^r Scott, J , 8 B. 200. The latter construction 
■was evidently approved by the Legislature when the word ‘ or add to ’ were added m s. 227 by the 1898 Code 
16 Cr. L. J. STS (Sindh) See definition of charge s 4 (c) ’ 

2. “WithoBt charge. ’’—These words ttiU apply not only to the case in which there is no charge at all. 
■but also to the case in which there is no charge in respect of such offence as the Sessions Judge or ClerJ, ©f 
The Crown may think the pnsoner ought to be tried for. B. 8 200. In 27 M. 51 it was pointed out that no charge 
need be framed when a commitment is made under s 436 or under s 526 (i)— (tv), 

3. Bessions Court has no power to eipunge a cha^e altogether.— When an accused person is com 
mitted to take his trial on specific charges before the Sessions Court, the Judge has no power under this section 
to expunge a charge before calling on the accused to plead to it, 7 C. L. R. 143. 

4. Power of Sesaioni Judge to add charge at any etage.— The combined effect of ss. 226 to 231 is to 
confer a very wide jurisdiction upon the Court of Session. At the beginning of the trial, if the Judge finds that 
the Magistrate has omitted to frame a charge, he may supply the omission and frame the charge that is made out 
on the evidence recorded by the Magistrate If thechargeframed bythe Magistrateis imperfect or erroneous, 
the Judge may alter or add to the charge ha\ mg regard to the offences disclosed m the evidence recorded by the 
Magistrate Again, if in the course of the tnal evidence is recorded which shows that the offences are different 
in character from those charged or that other offences also have been committed, the Judge may alter the charge 
or add to the charge and include the offences so disclosed The material on which the Judge acts under s 233 
IS the evidence recorded by the Magistrate and under s 227 is the evidence recorded by himself in the course 
of the trial Eitherunders 226or8 227 charges for different offences maybe added tothe original chargeand 
ss 228 to 231 do not imply that this power is limited in any way The provisions for adjourning the trial, for 
directing a new trial, for recalling witnesses and even for obuiniog sanction to the prosecution indicate very 
clearly that there need not necessarily be any connection between the added charge and the original charge 
But the added charge must be for an offence made out by the evidence recorded before the Magistrate, s. 2l!3 
or by the evidence recorded by the Judge m the course ol the tnal, s 227 , and secondly the accused must not 
be prejudiced and the trial on the added charges must not contravene the provisions of ss 233 and 239, 16 Cr, 

1. J. 573 where 8 B. 200 and 11 Bora. H. C. R. 278 are referred to with approval, ZV.Ziliidisttnguished, anej 
8 A. 665 , 32 C. 22 disapproved see 23 C. W. N. 561. 

1% the power of Sessions Court to add a charge luntled by s 193^ — The “addition’ of a charge 
•when not supported by evidence before the committing Magistrate, is not merely an error of procedure, but 
an imjiroper assumption of jurisdiaion although sudi charge may arise out of the same circumstances as ih% 
charge on which the accused has been committed. The object of restncting a Sessions Court from taJjng 
cognizance of any offence (except as provided in ss 480, 477 and 478) unless the accused person has been com 
mitted by a Magistrate, is to secure to thepnsonera preliminary inquiry which affords him an opportunity of 
becoming acquainted with the circumstances of the offence imputed to him and enables him to make his 
defence 3 M. 351 , 8 C. W. N. 784 , 32 C. 22, but see 8 A, 665 and judgment of Scott, J , m 8 B. 200. 

(J) Must (he added charge be cognate tothe chargeon which committed a Sessions 
altered a charge under ss 417 and 511, I P C, into one under ss 420 and SU, I P C , m ^hat the accused 
attempted to cheat a Loan Office and convicted him, held that the conviction must be set aside as there was no 
complaint by the l.oan Office but that the prosecution was instituted by a person in respect of a different matter 

' • t. reference to an 

diction and though 
e to the immediate 

subject of the prosecution and committal and not with regard to a matter not covered by the indictment Matter 
not co\ ered by the charge before the Court cannot be made the subject of an additional charge, 32 C. 22 , 20 P. 

■W.R. 1900 = JlCr. L.3. 131. Where a ■ . u- ..v, . .arnsf. out 

of the same circumstances, was distinct ’ 

and ina-.much as the charge so added ' * 
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nol ettmined at the preliminary inqiJfy by the Magistrate w lor the first time examined bj the 
Sessions Court, and, on her e\-idcnce alone, the conviction on the added charge nas Insed. Htld that the cotv 
Mction was bad as the action of the Judge In adding ibediarge was ultra xirtt, and w-as not merelj an error of 
procedure but an improper assumption of ]iinsdicttofi,S)l.&SL Set Mso 91 B. 318 { 91 C.97; SH,«V. H. C. R.S3T{ 
18 CV. H.881. 

8. When committed for an effcaea agatael A, It U Illt{al to add a charge of offence against B.->It (s 
not open to a Sessions Judge In a committal of the accused lor the offence of the murder of A to add a charge 
unders.526,1 T C, lor causing gne\-ous hurt to J?, M P. W. R. 1M3 11 Cr. L, J. 131. WTiere a person was 

■charged wnth having caused hurt to one pervin but wis convicted oi Insing hurt another person, thecon- 
victiou was set aside, HC, W. K,3B. lUit In 8 A, 888 sudi an addition was ktli to be a mete irregularity 
whidi had tx)t prejudiced the accused. Tlirce persons were committed to the Court of Session two of them 


as, or immediate!) after, the atticV irhtdi resulted in thedeathoiy Held, that the casedidnot comewithin 
the terms of the section and the adding of the charge was an irtcguhniy, but as the tcciised were not 
prejudiced in their defence, the High Court declined to interfere, 8 A. 863. 

6. Applleatleii of cvIdeBce tahea apoa charge andcr one teetieo to a whellj dlffertat efienee.— 
Three persons were charged under s. 372 L I’ C. and also separately under s. 109 of the same Code; After their 
commitment, but before the commencement of the Sessions, supplementary evidence was Incorponted m the 
case as to the age of the minor At the eommeocement of the mal, the Sessions Judge was asWed to allowr 
a charge of abetment of rape to be entered founded upon that additional evidence— evidence talen only 
after the Sessions had commenced and after the Judge at the mal had drum nttenlion to the fact that the 
ongioal deposiuons eonuined no evidence of age whatever Held that under the orcumstances of the case, 
It would not be nght to include the charge of abetment of rape, or apply the evidence taken upon a charge 
tiDdef one section to a whotl) difierent one. 21 &97, 

7. DUmltial of compUlat by Haglstrate b so bar to Sestioni Jadge’i addiag new charge.— Where 
new heads of charges are proposed to be added before the Sessions Judge, the fact that a complaint regarding 
^em was made to and dismissed by a >t3gistr3te Is no bar to the Sessions Judges adding them.— ftr 
TEUtNO.j.ie B.lli. 

8. Adding a frcih charge at the third trial.— Where an accused was tned twice under s. 409, t i' C 
and acquitted and the Sessions Judge in the third tml added in entirely new charge under s. 477 A, L P C the 
High Court observed ‘ We think that « is doubtful whether on the former reference the parties ever content 
plated that under the order of the Court in entirely new charge might be framed but looking to tlie terms of the 
order we cannot sny that the 'lagistrate and the Sessions Judge overstepped the limits of their powers" 
Anyhow the charge newly framed was held irregular though not absolutely illegal 38 C. 560 at p 863 

9 Power of otherwise altering the charge.— The powertoalier ought to beused with greatcaution 
b B.}f- C.R.Cr. Ca.76 and discretion 6 C. V. N. 73. The Sessions Judge might withdraw a charge which h" 
himself has framed and added to those already sent up by the committing Migistrate, 12 A. 851 Or theoaiisS:c= 
on the part of the Magistrate to frame a charge so as to contain a separate head for each offence tra> o» 
remedied by the Sessions Judge, 7 77. R. 8 { but not alter delivery of the verdict, 8BH, C.E.Ca9 p- 
could also substitute charge of abetment for the substantive offence, 11 B H aR.278 ulsojE C. E;=s 
10 C. L. R. *21 as to the orcumstances under which the Sessions Judge could amend the charge. 


227. (1) Any Court may alter or idd to any charge at any timebeJor* to>~ — 
pronounced, or, in the case of trials before the Court of-Sesu'—r-'irn 
Court may alter ^ourt before the verdict of the jury is returned or oermtr-^ ^ 
assessors are expressed 


(2) Every such alteration or addition shall be read and explained ii'i^ea— 
Notes— 1 Addition of charge at the trial— If the word * a//fr js&gi-aifeei -.y ■ , 

theaddition must bean addition to some specific charge inthe nature of and J'lctijrr oAo-rfe V 
oi a new charge 8 B 200 Contra see 9 A. 525, where it was hHd, thaten a trial -pu 
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and 471 o! the I P C , the Court had power, under this section, toaddacharge under s. 113 of the I P.C.upon 
which the pnsonerhad not been committed for tnal .S'^^also 3 N.-W. P. H. C. R. 837 and 8 JL 665. Theconflict 
of decisions found in these rulings has now been remo\edbythe words “or add,” Amendment m a charge 
ought to be made formally and should appear on the face of the record, 9 W. R. 14 and whenet er a Sessions 
Judge may see cause to amend a charge the reasons for stich amendment, or at all events a statement that such 
amendment has been found to be necessary, should also form part of the record, 1 Agra 67. .See also 17 B, B« 
as to the alteration of a major offence (dacoity) which is extraditable into a minor offence (theft) which is not 
extraditable See Note 4 to s 226 as to the power of the Sessions Court to add a charge during the trial 

2' Bcctlon does not warrant the striking oat of a charge to care an Ulegallty when the mischief has 
been done. — Where a person w as charged with and tried for four offences committed all w iihin a year, it is not 
open to a Magistrate purporting to act under this section to strikeout one of the charges and coni ict the 
accused on the remaining three. Although the words of this section are wide enough to warrant a Court in 
altering a charge by striking out one of the chafes at any time before judgment yet the section does not 
warrant the sinking out of a charge for the purpose of cunng an illegality alread> committed and after the 
mischief w hich the Legislature intended to guard against had been done, 29 M. 5S9 ; 49 H. L. J. 93. 

3. When the adUtional charge woald prejadtee the accDsed, it shonid not he added.>^While the law 
empowers a Sessions Judge to add a charge at any time before judgment is delixered, he must in doing so 
exercise a sound and wise discretioa Where therefore in a Sessions tnal, after the prosecution case had been 
dosed and defence witnesses examined, the Judge suddenly added a grave charge like daeetly, proceeded with 
the tnal without even granting an adjournment and convicted the accused on the newly added charge, held, 
the Judge had altogether failed to exercise a proper discrebon, 6 C. W. N. 78. The accused was committed to 
the Court of Sessions on the speciRed charge that he gave false evidence in his deposition before the Sessions 
Judge In the Sessions tnal, the Judge added a charge of giving false evidence by reason of the alleged 
contradictory statements, % e , one before a Magistrate under s 164 and another before a Sessions Judge. The 
tnal was confined to proving in evidence the two statements alleged to be contradictory, and the accused was 
acquitted /ftW, reversing acquittal and ordenog re-tnal, that the accused was prejudiced, inasmuch as he 
had no notice, until the new charge was added, that he whould have to meet the charge of making contradictory 
statements and he was at an obvious disadvantage In defending himself against that charge either by ctoss 
examining the Magistraie, who was called as a witness for the Crown or by calling witnesses tortiw that 
what he said before the Magistrate had been misunderstood or had oihenuse been incorrectly recorded, 1899 
A. Yf K 39. Where an accused was tried twice under s 409, 1 P C and the Judge in the third trial added a 
charge under s 447 A, I P C Held that he had not exceeded his powers under the law , 26 C. 560 and set 
Note 8 to s 226 But where the accused was committed to the Sessions on charges under ss 363 and 366, 

I P C, and at the late stage, after the proseenuon case had closed and the defence evidence recorded, the 
Court of its ow n motion added a charge under s 498, L P C , and convicted the accused on all three charges 
Held, that the procedure follow ed by the Sessions Judge was not regular The additional charge framed at the 
stage It was framed was prejudicial to the accused and tlierefore the conviction unders 498,1 P C.,wasset 
aside and a re-tnal ordered on the other charges, 31 B 218 See also 29 C 415 which follows 5 A. 233 An 
accused would be seriously prejudiced by the addition of a charge under s. 143, f F C, to charges iinaerss 426 
and 451. 1 P C.WCp.L J.737(M) 26 C. W. H.S44 

4. Application for alteration when to be made.-The application for alterauon of the charge should 
be made immediately after the charge has been read and exidamed by the Magistrate, 27 C. 839 (F.B.V Such 
an apphcation should be considered at once and not deferred until tlie conclusion of the tnal before the Session 
Court . 16 B 414. 

(!) Atteraiion of charge after verdtet-On a tnal by jury the Sessions Judge has no power to alter the 
Charge after the delivery of the verdict, 8 B. H. C. R. Cr. Ca. 9. These w ords “ return of verdict' mean return oi 
the final verdict which the Judge is bound to record, 8 B. 200, nor has he power to do so after the assessors 
have given their opinion, 17 Cr. L J. 434. 

(n) Alteratwn after presentation offetihon of comprotnxse a Court has drawn up a charge 
of an offence compoundable without sanction of Court and this charge having been readand explains fo o 
accused has been pleaded to that Court should upon the ptesentauon to it of a fietition of composftion, a 
once accept the petition and acquit tne accused and has no power to alter the charge already drawn up, • 

R 1914 <== 16 Cr. L J. 81 
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S. Edcetof «ni)nl»fi to ret4 eat ond ei^lela additional charge.— When the accxneil is defended, 
and his counsel Is |Tescit in Court the omission to rcid out nml eapliln the additional charge is an irregularity 
sshidi unless it hss prejudiced the accusesl docs not ifTectlh result o! the trial 8D.300. 5^/also7C.M 

9 K.8(. 

8. * Alter* iaelsdet * siithdraval ’ of charge.— Tlic stord ' aJUr' includes withdraual ti> the Sessions 
Judge of a charge added b> him to the clnrgcon which Uic commitment was made, IJ A. 831. Hut it does not 
warrant the sinUng out ol a clnrgelof the purpose of Curing in lllcgalit> which hid liecn committed, as tor 
insuitce when a p -tson is charged w Uli ind tned lot lour oflenccs committed m the same year, to strike out one 
of the charges ind comlci the accused on the remaining three, 39 M. 581. 

7. Power ta add eharge la not limited byiha terma of the certifleate nndera. ISS.— Once a certificate 
haslietn gmoted the Court has power to add in> charges ansmg out of the facts, S3 A. 814 and Note II 
tivlHS. 

, S. Defy ef Magistrate when altering charge.— Wlien a Magistrate amends the ciiargc he should not 
write ow the cjriginal Charge, but should lei\e It on the file for reference, il necvss.iry .ind sliould write the new 
charge separaiel) and correctly date it, 8. Bur. L.T. t7*- 18 Cr. L.J. 3. ^ ^ 

228« n the charge Iramccl or alterAtion or addition made under section 226 or 
ifhen tnal may section 227 is such that proceeding immediately with the trial is not likely, m 

proc^ Immediately the opinion ol the Court, to prejudice the accused in hts defence or the 
after aiientioa prosecutor m the condiia of the case, the Court may, in its discretion, after 

such cliargc or alteration or addition has fictn framctl or made, proceed with the tnal as if the new 
or aUcred charge had been the onginal cinrge 


229. If the new or altered or added charge is such that proceeding tmmcdiutely with 
When new tnil ** tikdy, in the opinion of the Court, to prejudice the accused Or 

may be directed or the prosecutor as aforesaid, the Court may cither direct a new tnal or 
tnal suspended. adjourn the trul for such penod as may^ be necessary 

Hotel— 1. Hew trial nay bo watrod.— Where the accused was not called on loplead to a new charge 
but his counsel on being asked did not require a new trial, it wis Ar/i he was not prejudiced by the omission, 
8 Z.vn.See also 8 M. 39 and 11 B H C. R 379, but if the trial itseli is illegal, no waivir on the pan of accused 
can cure the illegality, 30 H L i.fSh. K ) t. 

2 Where new trUl directed, evidence at the old trial cannst be referred to aaless pat In.— Where a 
new tnal has been directed under this sectiim the Magi-.tratc holding the new uidl is not )U!.tlfied m referring 
to the former record as a whole but only tosuch portionsoi it is Iwe been especially put m evidence before 
him, 7 C.L. R. 19A 

i 3. Proceeding to trial Immediately on araendment of charge. — Where Uie ongiiml and amended 
cliatges were so nearly related that the trial might be deemed to have been a tnal on the amended charge 
rrom the commencement and where no objection was raised by the pleader oi the accused as to the admis 
sibihty of the confession of a co-accused on the onginal charge field that the prisoner was not prejudiced, 
11 B, H. C. R. 37S. See also 19 14 U. W. N 333 = 13 Cr. L. J. 633, Where, however, the new charge w ould raise 
different question of law or would admit of a diSerent defence on the facts the Court should always act under 
« 229 6 B H. a R. Cr, Ca. 76. See 6 C. W. H, 72 5ire -iLso 31 B. 318 referred to ui Note 3 to s 227 


Stay of proceedings 
a prosecution 
ot offence in altered 
^arge require previ 
ous sanction 


230. ff the offence stated in the new or altered or added charge is 
one for the prosecution of which previous sanction is necessary, the case 
shall not be proceeded with until such sanction is obtained unless sancuon 
has been already obtained for a prosecution on the same facts as those on 
which the new or altered cha^^ is founded 


Mote.— No fresh laactlon necessary for w different offence on the same facts.— This section 
mcorporates, 11 B. H. C. R. 34 The expression “ on the same facts" is important Thus where prosecution 
of a Sub-Registrar was sancuoned for offence undm^ ss. 468 and 417, 1 P C, and the Sub-Registrar was 
com icted under si 468 and 109 oi the abetment of forgery for the purposeof cheating, 

36 
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that the conviction cannot stand as there was no sanction for the abetment Held, that the onginal sanction 
covered the new charge as the charge of abetment was based on the same facts for which sanction had been 
granted 80 cr%05 

231. Whenever a charge is altered or added to by Court after the cominena.meiit 

1 f itne ses Prosecutor and the accused shall be allowed to recall or re-sum 

wl^n^^arge altered i tnon, apd examine with reference to such alteration or addition an) witness 
who may have been examined, and also to call any further witness whom 
the Court may think lobe materiaL < , 

Charge altered after commeBcement of trlal-~aceiued net allowed to re-examloe effect ot.—Held 
that where after the evidence of the prosecution a charge was framed and after the evidence for the defence 
was concluded, the Magistrate altered the charge without giving an opportunity to re-examine the witnesses 
or to produce further evidence for the defence, it was entirely illegal on the part of the Magistrate to order 
commitment under the circumstances and it was set aside by the High Court, 23 £. L, J. 433. 

232. (1) If any Appellate Court, or the High Court in the exerase of its powers of 

^ ^ j revision or of its powers under Chapter XXVII, is of opinion thnt any person 

error^^ ° niatena convicted of an offenM was misled in his defence by the absence of a charge, 
or by an error m the charge, it shall direct a new tnal to be had upon a 
charge framed m whatever manner it thinks fit 

(2) If the Court is of opinion that the facts of the case are such that no valid charge 
could be preferred against the accused in respect of the facts proied ii shall quash the conviction 

IltustrattoH . (. 

is convicted of an offence under s 196 of the Indian Penal Code, upon a charge which omits to 
state that he knew the evidence which he corruptly used or attempted to use as true or genuine wasialse 
or fabricated If the Court thinks it probable that A had such knowledge and that he was misled in 
hts defence b^ the omission from the charge of the statement that he had it, it shall direct a new tnal upon an 
amended charge but if it appears probable from the proceedings that A had no such knowledge, it shall quash 
the conviction 

Notes 1 Scope of the section.— Apart from the general powers given to an Appellate Court to order 
a re-tnal under s 423 (1) (A) this section gives an Appellate Court or High Court power to direct a re-tnal on 
the ground that the accused has been misled in his defence by the absence of a charge or a defect in the 
charge. Where certain owners of land were convicted under ss. 154 and 155 I P C., for acts or omission on 
the part of their agents but the charges framed by the Magistrate referred only to the knowledge or belief and 
acts or omissions of the accusad themselves and not of their agents , and on appeal the Sessions Judge wasot 
opinion that by reason of the omission to insert Uie word" or their Agents or managers" in the charges, the 
accusedhad beensenously prejudiced m their defence, held\K was competent to set aside the conviction and 
order a re-tnal under this section 7 C. W N 301 also 29 C. 431 

2. Conviction far an entirely different offence when there Is no charge framed for it u bad —A 
complaint was lodged against one G for offences under ss 499 and 471, I P C At the tnal evidence was 
directed pnncipally to the charge under s 471, and at the close of the tnal the hlagistrate suddenly turned 
round and convicted the accused under s 499 although there was no charge of that offence before him On 
appeal the Sessions Judge not finding suffiaent evidence to establish that offence ordered under s. 423 (1) (A) 
a new tnal Held on revision, that this section rather than s 423 (1) (A) applied and the order of the Judge for 
new tnal was proper But as there was nothing on the record to show that any valid charge could be preferred 
against the accused, further proceedings in the matter should be stopped, 28 C 62* On appeal the Appellate 
Court has, under this section, power to order a new tnal of a case fhe accused was charged with cnmmal 
breadi of trust under s 406 I P C, in respect of amount deposited with him as security The Magistrate 
found that the accused misappropnated the secimty money and conviaed him both under s 406 and 420 
I p C. held, that the conviaion under s. 420 I P C to which the accused was not called on to plead 
was illegal, 9 Cr. L J 40S (M) Where a Magistrate charged and convicted the accused of noting the 
Sessions Judge on appeal acquitted them on ttiis charge, but convicted them of house-lresfass and hurt 
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//r-Jd, Ulc conviction ua^ wroiH, U>c offences were dtstinct ind should ht\e formed the sub)ect ofsepante 
charges and the accused had Iw n nnlcrlaBy prejadicwl t»> Uie omission of those charges, SO C. 231 
>V'hcn a Court draws up n charge under s. 325 read with s, 149 I 1 C U clearly intimates to the accused 
persons that they did not ihcmsclxtsi cause RTie\ ous hurt to anj bod) , but that they we guilt) h> implication of 
sudi offence fntsnuidi as somebod) else in prosectuton of the common object of the not m which they 
•were engaged did cause such grievous hurt Therefore when these accused persons are acijuitted of rioting 
obviously all the offences which tlicy an, said to have committed by implication disappear nod the defence 
cannot lx. callcil upon to answer to the spcaffi. uflcnceol caulin), gnevous hurt simply because it may have 
appeared in the evadcncc 13 C. W N 1077 « IS Cr L. J 50) 5'rr also IS C. W H 1)70 15 Cr L. J 701 ; 18 

a-ff M im«.16Cr UJ 4) and II 0.65). 

^ JlccBted prejndief d.— In 8 C. 211 the diarize King defective and m exact as regards the second and 
third cbuscs of the definition of murder s.3O0 1 P C.. the High Court set aside the conviction and sentence for 
murder but convicted die pnsoner on his own confession and the evidence of two other persons under s. 328 
LP C Srr also S0C.2S) »nd7C W K 74. Ilut where the accused had been convicted of an offence under 
s. 2 ll,LP C, instead ol the aKlmcnt of that offence the High Court in revision refused to interfere, as there was 
no prejudice. 7 C. W H 5S3 

4. Tagaeaett is charge of perjary —i or a case where q convaction fur perjury was set aside on account 
of the vagueness of the charge rrelOC,W. H 1099 a*! C. L. J 538 m 4 Cr L.J.3)7 Sff Kote2 under s. 223 

5 Charge of ese offesee aed ceaiteUon (ot another ti hoiL—The accused was summoned to answer 
a diaigc ol storing wool but on his godawn liemg inspected at his request, some loose cotton was found there. 
He was convicted lor stonng cotton contrar) to the Act /le/d reversing the conviction and sentence that the 
accused had no proper notice, and no proper opportunity of answenng the charge of stonng cottou Katanlal 
5)9 W hen two accused w ere charged under s 324 I P C and one chvge was framed against them that they 
voluntanly cause hurt to ^ 5 and by a cfatr a cutting instrument and one of the accused was convicted of 
using a /a/Ai again.%t two oi the persons the conviction was set xside 17 C W K 419 » 14 Cf L. J 312. and #« 
Notes I and 3 under s 32$ 

Joinder of Chorgei 

233. horever) tlisima oftcncu of which an> pt.rs,oii is accused there 
sli^ncujffen!^** siiall b*. \ s<.p.ar\tv charge, and every such charge shall be irietf separatelj 
' txcept in the ca^cs mentioned m s.«.ctions 234 235 236 and 239 

IHttitration 

W >s accused of a theft on one occasion and of causing gnevous hurt o i another occasion 0 must be 
sejsiratel) charged and separatelj tne«l for the theft and causing gnevoiis hurt 

OBJECT OF SECTION 

Mowa—l. Kece««Uy for lepavate charge for each olTiDce.— Thi:. section contains the general law 


c A .74 

at p 177 Per Pethlraji C I The charge says Jackson J in 81 V R. 78 at p 62 1 take to be fint 

a notice to the pnsoner of the matter whereof he is accused and it must convey to him with suffiaent clearness 
and certainty that which the prosecution intends to prove against him and of which he will have to clear 
« . - j c «n r. which Is to try the accused of the matters to which evidence 

< —in the first place to give an accused person notice of the 

I . that he IS not embarrassed by having to meet charges m no 

, ' irr J,ini9C.W N 972 The rule is * separate trials. Joint 

trial IS only by virtue oi the exceptions quoted m s. 233 The basis of the rule is that the accused should not 
be prejudiced by lieing accused of several things at once 13 B 491 5rralso23M 61, as to the necessity for 
this salutary rule 

APPLICATION OF SECTION 

2. BeeUon does not apply to prdimlaory laqables —Sections 232 and 239 relating to Joinder of charges 
refer to the tnalof theaccused The Pnvy CounalRuhng in23U 61s23I A 237 cannot be extended to 
preliminary iwpHfies held by committmg Magistrates so as to render the commitment itself illegal, because 
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tliere was misptnder ol ofTences or oflenders In the prehminaiy inquirj See 33 H. L. J. 239. It is open to the 
Sessions ]udge to frame separ-xte charges and tr> nepafately as if there had been two commitments, 26 II 392;. 
17 Cr. L.J.369 ;7 Bom. L. B. 457, but this procedure is not calculated to advance justice Per SeskagIRi 
A^'YAR,I, in29H. L-J. 10!»=18M L.T. 93 » 16 Cr. L. J.893(F.B.) See Note 7 to s. 215 and Note? to s. 229 

3. Doe»the«ectlon apply to aecorltyproceedlnit nader Chapter Till?— The laW as to joinder of 
diarges agains n person accused of definite oRences has no application loan inquiry under s 110, 11 C.ff. K 
7B9=«6Cr li.J".!; 11 Botn. L.R. 749 =3 10 Cr. L. J. 373, but Notes 39— 41 under Heading Vitos 123 

» “ ■ ' V 1 

4 Bectlon applies to Bammoni^casea where no charge u framed.— The accused uere tned ,and 
convicted for an encroachment on a grazing ground. It was found that each of the accused cultivated a 
separate piece of land and that Uie> did not all join together to cuUiiate the same piece in common The 
question being rnised as to whether the section applied to a summons-case in which no formal charge was 
necessary , held, that a charge is an essential element in any trial and if the provisions as to joinder of diarges 
do not apply to summons-cases, there are no other provisions of law to guide Magistrates, 8 L. B. R. 93 = 2 Cr 
L. J. 739 (F. B ) In a summons-case, it is not necessary to have a charge embodied in writing but nonetheless 
tins section applies to summons-cases also , so also when an accused is charged with a summonsamsc and a 
warrant-case, 3 L B. B. 113 = 3 Cr. L. J. 359. The fact that the tnal has tahen place in a summOnscase does 
not exclude the application ol s 233, 41 0.694 /allowing 3L. B B.93{F. B ) sa 2 Cr.L. J.739. See also (1913) i H. 
Tf. N. 69 as 13 Cr L.J. 131, where it ii’as /ic/d th^t each levyof excess toll constituies a separate offence which . 
should be tried separately 

5 Section does not affect aimaltaneoai trial of croai-caaes.— 6 C. W. N. 314 where 23 M. 6l(P> 
and 13 C, L. R. 275, are distinguished and Notes under Heading YI to s. 537 and Note 0 1 1 c. 239 


SEPARATE CHARGE FOR EACH DISTINCT OFFENCE. 

6. What la a dUtlaet offence “ f understand, when two offences have been committed and each of 
these two offences has no connection with each other they are distinct offences. The secuon does not say ’ for 
every offence ’ but ‘ for every distinct offence ' Tlie illustration to the cection indicates the meaning of 'dtstmet 
offence. In the illustration, the two offences were committed on two different occasions, one was iheft and 
the other was grievous hurt Shahfoddcn, j , in 19 C. W.N. 972= 16 Cr, L J.641. .Trr also Notes under 

Hending ill to s 36 


not of ■ 
head o 
aR.3M 

«o as 


Separate offences ongbt not to be lamped together In a single charge — Three separate offences- 

rr 

‘ .. i.H. 

• rge 

A I I I A. ’ rin- 


oiie charge of two distinct offence‘< (two acts of extortion), though arising out ot Uie same itaiisai-uuu u on 
illegality fatal to the trial 10 C. IS M. 63 «= 3 Cr. L. 3. 141 Two distinct offences of criminal breach of uust 
(s. 409 I P C). ought not to be included m one charge, 17 C. W. N. 147. See also 10 C. Wi. N. 520 = 

2 C. L. J. 618 = 3 Cr. L J. Ill where dtilingutshtng 27 B. 135, a joinder in one charge of two attempts to cheat 
committed on two different dates, one following the other was held to vitiate the whole tnal, and so also 
though offences committed on the same date In 6 C. L. J. 757 =6 Cr. L. J. 412 two persons were chaiged in one- 
rharge for misappropriation of three sums of tnone> colected in accordance with their duty from three persons 
and convicted, the conviction was set aside thou^the Judges disaproved of the length to which the rule n 
the25M.61 (P.C) was earned, as the accusedhad infact been prejudiced. So, too, where theft and escape 
from lawful custody are joined, because none of the secuons referred to m this section wiH cover such a “S®. 

3 L. B R. 231 = 4 Cr. L. J. S69 , 1 L. B. R. 361. In 13 C. W. N. 1067 == 10 Cr. L. J. 469 the accused wascharg^ w itb 
cheating and one charge alleging deliver) of property on three different dates was framed and held to be ba 
and the conviction was set aside In 40 C. 846 the tnal of the accused on one charge with misappropriating 
sum of monej made up of two sums collected on different dates was held to be an illegality See also 18 C. w, 
N.163. Where, however, under an agreement made with the concurrence of their pleaders, the accused were 
tned for three offences commuted against three different persons on the same date and forming part 01 the same 
transaction and one charge was framed against them instMd three and it nan thus — 'That you on or about the 
3rd day of July at £ committed theft of paddy from the fields of (a) .S D , {(>)/ P, (c) ^ P thereby 
committed an offence under s 379 I P C. etc.* Air/i/ that although stnctl) speaking, three separate charges 
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■should have he^n dnwn up in Identical terms for the three offences under s. 379, 1 1’ C, yet as in the one 
•diarge fnmed, the three offences h-id licen kept sc|«fate and Here distinguished by the letters (j), (6) (f),the 
error in franilngonccharge ttasin emxinformratherihinln substance andnssuchdid not amount to an illcga 
litj but ssas a mere irrrguhntj ciinblc under s. 837 unless it uas shown tint the accused had been prejudiced or 
that a failure of justice had been occasioned In consequence thereof, 11 C. W.H.8I«> 4 Cr. L. J. 419, where 10 C. 
V. )I.83 k:S Cr. L J, 141 and IS C. 393 arc duhttguitked. See also 1907 A. W. H. 303 » 6 Cr. Ii. J. 313. Three 
separatebut similarconiplairiU of clieatingwcrelaldagalnst the accused by three persons, but only one charge 
was framed setting out only one onence of cheating In respect of all the three complaints and the accuse 
wasconvfcted. ^r/ifthat tiie Magistrate should have drawn up three chargesand If he had done so there was 
no obstacle to the disposal of all three cases at one trial As, however, the accused had not been prejudiced 
the erTY>r was cured by s. 637 The defect was one of duplicity, not of misjoinder and the case was not covered 
by 31 U. 61 (P. C.), 41 C 63. Onl) one charge was framed in respect of the hurt caused to two persons and the 
accused convicted, but it was held (I uBTCiiER,J,rfm/«/iiijf)thatthe irregularity was cured bys. 537 and that 
the case of 23 H.61 (P C.) was not an authority for the proposition that failure to observe the first part of s 233 
is fatal to the trial, 19 C. W. K.973™ IS Cr. L. J.6lt. There is no doubt tiiat according to the general pnnaple, 
a duplidty of the charge is not allow ed. The indiament must not be doubted, that is to say, no one count of 
the indictment should charge the accused with having committed two or more offences, for instance, with having 
comnutted murder and robbery or the like. Hut where the crffence charged, whether felony or misdemeanour, 
IS one single act, it may be made ihesubject of a single count So the Indiciment may charge the prisoner in 
the same count with felonious acts with tespect to several persons, ns in robbery with having assaulted A and B 
and stolen horn A one shilling and from B two shillings, if it was all in one transaction {see Archbold’s 1910, 
p 75k SiiARFUDOiN, I , In 19 C. W. K. 973 — 16 Cr. 1^ J. 641 Reference was also made J! v Ctddius, 
(1813) Cw. and War. 634 ^ V ) A 3K. B.99. 

JOINDER OF CHARGES. 

8. Tkea|h aay tiro oat of there char jet may ataad together, it dees not follow that all the three may 
be tried together.— Although the first (s. 409 I.r.C.)and the second ($, 477 Ajchargescould properly bo tried 
together as forming part of the same transaction under s. 335(}),and the second aud third charges (s. 477 A) 
could likewise be tried at one trial under s 234 fton eonstat that all the three are triable simultaneously. The 
joinder of three must be brought wathm the scope of ss. 334, 235, 236 or 239 and when there is nothing to justify 
the joinder of the third charge with the first, ergo the first charge cannot be tried along with the third and 
cither the first or the thud must go and the whole tnal is invalid, 40 C. 318 

9. What eSeoce caoeot be Jointly charged against the same person — 

{i)A suistan/ive offence and abthnent there oj cannot be jointly charged against the same individual — 
An accused can no more be charged as an abettor as well as a perpetrator of the otience abetted, not in the 
alternative but cumulatively, than he can be diarged with an attempt to commit an offence and the commission 
of that very offence, 34 H. 833 at p 947. See also judgment of Davies, J , in 33 H. 61 and 42 C. 937. 

(«■) A thief cannot be charged ioith theft and disposal of stolen property — The real thief cannot be 
charged with offences under ss, 379 and 215, 1 PC, It Bor. L. R. IT; 12 Cr. L. J. 72 (Sind). 

(«>) A murderer cannot be charged with causing evzdenee to disappear by concealing the corpse, 
S.201.L P C— 7 V.R.9a; 8 Bom H. C. R. 136; 3 A. 713; < C. 769; 7 A. 7(9 8 A 233, 33 C 633; 27 U. 371; 8 
Bom. L. R- 538 = 4 Cr. L. J. 89 

10. What are not distinct offences — The mere fact that onlj a single act » as committed does not 
necessanlj mean that only one offence has been committed. 

{») Making number oj false statements in one deposition is one offenee~'Vh^ making of any number 
oi fabe statements m the same deposition is one aggregate rase of giving false evidence, and thatdiarges of 
false evidence cannot be multiplied according to the number of false statements contained m the deposition, 
3S C 603 Jollowi/igi Mad. H C. 27. 

(li) filing three forged documents simuttaneousty is one using— Whtn three forged receipts are 
filed at one time with a written statement m three different cases, on three different occasions, and there was 
nothing to show that any of the documents had been used at any other time , that It Is one using onI>,aDd 
It is not necessary to frame three separate charges in respect of each receipt, 30 C. 413. howev er, 14 C. L. 

J. 692 IS Cr. L. J. 63 
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(*«) Redwing bribes tn one lump — See Note 13 belou 

(*:/) Receiving of properties stolen from different persons — Whenaperson h charged with receiving 
on one occasion %arious items of stolen property, the result of beveral distinct thefts, he ought to be convicted 
of only one offence under s 411, 1 ? C , 3 Bern, L. R. 187 ; unless it ap|>e'irv that articles for possession of which 
the accused is chirged came into Ins possession at different times, the trial Is not irregular on account of the 
fact that tlie articles were stolen from several persons at different times, 36 P. L R. 1910. See, however, 13 C. W, 
N, 618= 9 Cr. L.J 277 where 11 C. Iff. N. 1123 it was tint one trial for having been found in pos. 
session of stolen property belonging to two different persons and stolen at two different times is illegal The 
case in 9 C. 371 was held to have been overruled b> 2SM.61. 

{v) Misappiopnalion of several sums of money — See 29 M. 538 1 7 A. L. J. 897 = 11 Cr. L. W and 
Note 9 unders 234 Embezzlement of two separate sums on two different occasions In regard to the same 
individual is really only one offence, 14 C. 123. A Ryedangyt liavmg no authority to collect capitation tax 
collected the tax from three separate tax payers leading them to believe tliat he had authority from the Ihvgyt 
to collect. After collection he paid over to the thugyi only a portion of his collection from each tax payer and 
dishonestly misappropriated the remainder Held that he could not be punished for three separate'^offences of 
criminal breach of trust under s 40o, I P C , in tlie absence of any evidence to show that there nere three 
separate and distinct acts of misappropriation, 1 Bur. S. L. 492. 

(»i) Misappropriating several books of account ts but one offence an executor m charge of ati 

estate for several years was charged witli having committed offences under s. 405, I, P C , in respect of large 
number of account books of the estate w hich were found locked up in tw o boxes and it was contended that there 
was a separate offence in respect of each book and that the aatused could not he tried for more than three of 
such offences held, such contention was untenable. They formed one set of books and mvy be regarded as one 
Item of property which tlie accused was dealing in one way, 17 C. W. H 479 14 Cs. L, J. 3I9. 

(Pij) Stealing seteral artietes alone Am# —The stealing of several bullocks from the same herdsman 
at the same time is one offence, (1881) A. W. N. 1S4 See Note 6 (n) and (in) to s 235. 

{v*») Receiviag a bribe partly on one day and partly another is but one offence —5 C. W. N. 332 
{tie) Separate acts committed undei the Bamb<^ District Municipalities Act constitute one offence only 
—in 4 Bom. L R. 942, accused owned a shop which vvas divided imo four cemparimenis, three of which were 
occupied by himself and the fourth by his.tenant To all these compartments was attached one continuous 
board which projected Into the public street. The accused was charged and convicted under the Bombay 
District Municipalities Act of tw o offences, one lor affixing a board to the portion in his ow n occupation and 
the other for affixing a board to the portion let out' there was only one offence as there was only one 

bo Td and the conv iction w as accordingly set aside and the case sent back for re-lriak 

(.r) False information against several persons— information in one statemeiit to the Police 
that property would be found in the houses of two persons is one false statement and the accused could be 
charged nnd convicted for only one offence, 13 C 279. 

{art) Cheating a number of persons — See 10 C. Iff. N. 520 

(•*■«) Making n number of false entries to cover one defalcation — See 41 C. 722 c i, j 

11. Several dacolts cannot be charged and tried together.— Where the accused is alleged to have 
committed three if not four dacoities in tlie course of the same night and the charge a'galnst them was to the 
effect that they on or about the 12tli of December committed daooity at and thereby committed an 

punishable under s. 895, 1 pc , //#/</ that the convicuoA was unsustainable as the charge ought to have specine 
each alleged daooity separately and the omission cannot be said to be a mere irregulanty, even if the daTOitiw 
were all so connected together as to form part of the same transaction, 26 A. 193. Accused cannot 
at one time wiih more than three dacxiities in all and the dacoities must be particularly specifietl. 1912 " * 

49=lSCr.L.J. 12S .yr^aUoliA 502,and28 M.L.J.3Sl=16Cr. L.J. 298. InTP.R 1901, three accused were 
charged with three dacoities committed in a course oI a single day and m addition one of them w as cliarg 
vvuh rescuing a prisoner from Police custody, with the murder ot a constable and with taking part in the 
dacoity in which the constable was murdered, held, that the joint trial was a mere irregularity curable by 
s S37 This vias belorc the Privy Counal deasion in 25 M 61 See later Rulings in 3 P. R 1900? 17 P. B* 
1B03 and 16 P R ld02 
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IS. AlterDfttlTe charge ferraaVlui coatradletftry itaternaRta bat eae offeBce.*-Con\iction for inten- 
uonallj giving hiv: t\!(1ence may be had upon an altematUe diargc though the hUe statement had been made 
in one deposltloa ThU section does not affect llic matter. /Vr WiLsot and Totte'iiiam, J (Norris,), 
dtstfnhns), 10 C.9T7. An alternative charge is not a diarge of tno offences, but of one, 13 B L. R. 334 a 31 W. R. 
73. Now see s JWJ and Note 17 thereto 

13. Jofadtr of ctiar|e in caiai of bribery— a. 141, 1. P. C.— Eadi distinct act of receiving an illegal 
gratification must form the subject of a separate charge except In cases falling under ss 234 and 235, see 
S3 M. 61. It is illegal to try In one and the same tnal, eight distinct charges of offences under s. 161, I P. C 
7 k. L. J. 19 all Cr. L. J.Sl. Where a bnbe was collected from certain inhabitants of a village liy subscription 
and handed oxer to the rcapient in a lumpsum, itwasAr/<f the recipient could not be charged under s. 161 
I P C, wuh tlie receipt of the whole sum collected, but that lie mast be charged In respect of not more than 
three separate items constituting the total collecuon and that the ruling in 26 M. 61 applied 1904 k. V, H. 
223. Again, where an accused person attempts to cheat a whole body of villagers and speaks to them in a 
bod) and not to each Individual villager for the purpose, it w-is keld he maj be tned in one charge for each 
attempt to get mone) from them, 10 0. ff. H. S20 alC.li <1. 618a3 Cr. L. J. 111. 

Where, however, certain sums of mone) were collected from landholders of \ anous villages and where 
paid in ttu. case oi eadi village in a lump sum b) the persons who collected them to die accused, a Zilladar la 
the Imgation Department, w lUi the obj^ of induang the accused to show favour in hts olbaal capacity to each 
vallage as a whole and the accused was chargeit and convicted in respect of such a lump Sum under s 161, 

I PC, and It was contended that the offence under s. 162.1 PC. was inresticct of every item of money contributed 
by various persons and the actual charge against him of having receiicd a certain lump sum of money from the 
landholders of a village so and so is illegal on tuxt grounds , (I) that U ignores the fact tliat the offence was the 
doing o! something in his odiaal capacit) for the benefit of each individual landholder who subscribed to the, 
tund and (2) that the Court bad thereby joined a number ol periecti) distinct olTencev into one general diarge 
held that the durge as framed was legal and correct, as the motive of the petitioner was to obtain sums of 
money fromeadi village by promising to show favour to Inhabitants of those villages generally, (1904) A. V 
H. 333 dtscussed, 11 P. R. 1911 w 146 P. u R. 1911 a 13 Cr. L . ). 3l7. The iiuestioii in each case is one of fad 
Where, therefore, a SutyKegistrar was convicted on n diarge that be attempted to obtain Rs 2 from one S and 
six others as a motive for registering seven sale-deeds executed m their favour by ^ and it was contended that 
since sold s^rtlons of hu, land to seven different persons by seven different sale-deeds and though they were 
presented for registration at the same time, and the accused refused to register them unless he was paid in the 

aggregate a sum of Rs. 14 at a rate of Rs. 2 foreadi sal^ecds and this amounted to seven offences and having 

regard to s^ 235 the accused could not be tried wiihTes|>ect to all of them atone trial , field that whether the 
allegation in the charge amounted to seven offences is one of fact II the accused attempted to obtain Rs. 3 
separately from each of the seven purchasers and » »s willing to register any one purchaser's sale-deed if that 
purchaser paid him Rs. 2 then the coutention oi the iccused should prevail But if on the other hand the 
Registrar treated this as one uansaction and was not willing to register any one of the documents until all the 
seven purchasers have paid Rs. 2 each, dial wouldbeone offence and no question of misjoinder wouldanse, 
13 C. W. N. 1063 a 10 Cr. I,. J. 463. 5Vr also 10 C. W. H. 520 = 3 C. L. J. 618 a 3Cr. L. J. lU. 

14. VhataiedUtlnetoffenee* that cannot be tried tegetber.—The Jollowmg offences have been held 
to be distinct offences for which there should be separate chargesand separite uiaU — 

(a) 5s 167 and 466, 1 P C , 8 C. 430 a lOC. L. R 431 
(5) Ss 411 and 413, 1 P C , 8 C. 634 a 10 C L. R 466 

(r) Ss 380 and411. 1 P C, 1C. W. H. 355 6C. L B. 245j 28 aiO , 3P.R 1903, or ss 380 and 414, 

I P C,, 6 Bom. L. B. 725, or.ss. 395 and 412, 1 P C, 11C.L,J 162 » 11 Cr. L. J. 244 
(rf) Ss. 272 and273, 1 P C , 12 M. 273 

(OSs.380and224,LP C.31i.B.B.m«*Ce ti 3.369, 11 U. 441. ’ 

(/) bs. 411 and 480, 1 P C 6 C. W. K. 550 " ’ 

[g) Ss 409 and 479- A. Three distinct aimmal breaches of uust and three distinct falsification of 
account, 30 U. 338^ (1911)3 H. V. K. 636 a 13 Cr. X/>A>21« and so also three disunctacts of criminal misappro- 
priation and two distinct offences ol forgery toconceal the twxi acts of criminal raisappropnation, 30 A. 331 ' 
32 X. 219 ' 1 
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568 THE CODE OF CRIMINAL PROCEDURE. [Chap XIX. 

(^1) DtsUnct tuts of The accused was charged and convicted at one tnal of 

offences under ss. 403 and 426, 1 P C , m respect of a large number of trees cut by him between March 1909 to 
April 1910, the evidence showed that the feelings took place on some eight or nine occasions and the charge did 
not allege that 'he various fellings so connected together as to form one transaction under s. 235 , held that 
the conviction must be set aside even though no objection was taken at the trial, as the chvge was framed 
contrary to the rule laid down by s. 233, (1911) 2 M, W. N 467 e= 12 Cr. L. J. 567. 

(k) Three men F, M and y were sent up for tnal under s 392 I P. C Some stolen property was 
found in the possession of F and M Soon after dacoit> other property such as locks and ball camdges, which 
had no connection with the dacoity, was found m the possession of J, for which lie w as convicted under s 379, 
I P C , and the Arms Act Held, that the tnal was irregular, and the defect was not cured by s 537, 5 P. R. 
1900. 

(*) B, M, AT and ^ were Jointly tried , ^ for receiving stolen property under s 411, I P C, and the 
others for theft, Ae/rf, that the joinder of charges was illegal and the conviction bad, 1 C. W. N, 35 , 3 P. R. 1903. 

(y) Where fourteen persons diarged with distinct offences under ss 290 and 291, 1 P C, nnd were tned 
together, held, that it was an irregularity calculated to prejudice the accused, 5 U, 20. 

(-t) False tvtdence^separau charge a»a\na each accus d — In prosecutions for giving false evidence 
under s 193, 1 P C , even ansingout of the same case, the case of each person accused should be separately inquired 
into, and if commuted for tnal should be separately tned It is wholly errotieou> to include them in one joint 
charge, 8 A. 17 ; 6 U 232 j 10 C. 403, R itaal tl 31 ; 4 A. 293 , 4 Bom. L R. 33 and 93 ; 39 P. R. 1333. The false 
evidence given by one witness is a transaction complete in itself and not connected wth false evidence given 
by another witness even though in the same case and on the same point 5 S. L. R. 129 » IS Cr. L. J. 23. Each 
act of g:iving faNe evidence is a separate offence, 3 M. H. C. R. Appx. XXXU ; unless a conspiracy is proved 
4Bom. L.R.S3. tiut^reli Bom. L.R. 932*. t Bora. Cr.Ca.216 »13 Cr. L. J. B33and Notes2S to s 239 .Skraho 
Si C. W. N. 756. 

(/) Kidnapping a bo> and assaulting the mother who went to demand the boy, 26 U. 494. 

(m) Ss. 454 and 325, LPC 2L.B R.19{9 B«r. L T. lOl « 13 Cr. !<. J. 439. , 

(n) Ss 182 and 500, 1 P C, 37 C. 604. 

(tf) Stealing certain articles and assaulting the owner who went to demand them, 14 C. W. H. 183. 

(p) A person accused of an offence under s 3 of the Camhhng Act III of 1867 cannot be tried wilh 
others charged under s 4 of the same Act, 6 F. W. R. 1910 » 11 Cr. h J. 211. 

(?) Where accused was tried for abetment of fobificaiion of a document, {«) fraudulent destruc- 
tion and scCTCtion of the document and (i»ti abetment of cnininal breach of trust, the conviction was set aside 
for non-compliance with this section, 26 H. 129 

(r) Joint trial of a person for abetment of cnminal breach of trust and for offences under ss. 383 
and 411, 1 P. C whlcli were quite unconnected with the act of crimmal breach of trust was held illegal 

B a W. N, 294. 

(r) Where the accused was charged under s-. 467 and J|?, I P C , and ss. 468 and J||, L P C , m 
respect of an alleged forgery of a A’a9a/i and under s. 82 of Me Fegutra/jon /fe/andss 467 and}!?, aod s. 471, 
LPC, with reference to a mortgage bond, with an attempt to cheat J??, I P C , held the tnai was bad for 
misjoinder of charges, 80 C. 822. See also 2 P- R. 1903. 

(0 Offences under s 123 of the Railway Act and under s 225, 1 P C. 29 C. 689. 

(«) Ss 380and24S I P C Theft and receiving illegal gratification for the restoration of stolen 
ITOpert},l4 Bar. L. R. 67. . ' i 

(:/) \\ here the accused were charged with murder and of causing gnevous hurt while removing the 
dead body , held the offences were distinct, lO P, R. 1906 ;= 4 Cr L J. 23S. 

15 Joint trial of offoaces under si 124-A and 1S3-A , I P. C.— For joinder of charges and tml ot 
offences under ss 124-A and 1S3-A, vide Note IJ under 264 and Note 19 below 

16. Coart Bot ontted ot Jarlidlstloa by reason of tamo facts dlteloslag another offence not triable 
by It.— •Where the same facts disclose two distinct offences triable by two different Courts, the two offences 
can be separately tried and the trial by one Court of the offence triable by itself is not illegal, 6 C. W. H 850 
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SCOPE OF SECTiOH AHD EXGEPTI0H5 

17 Vheamort BSBit be Iift4 to the relet laid down bye. 233 and whin to the exceptioei —This Lode 
requires th-vUor e\cf> distinct offence of which any perssn h ncciiscd there should be n sepinte charge and 
that e\eTy charge shoul 1 be tne<l scpantcly This Is n broad rule ami applies to nil trials (or offences under the 
criminal law In section 233 thU rule Is madt. subject to lour txceptioas. Hut a Court cannot and ought not to 
treat a case before It as an exception to tl c j^cncral ti I broad n 1e unless it is satisfied that In tl e case lieforo u 
the charge should be lirought within one of the four exceptions an I it would be safer if the Magistrate or the 
Sessions Judge sliowcd In the clnrgt,-i,hcet or «n lus judgm-nt that he had reason for bringing the case before 
him under one ot these siparatc scciioas IIA L.J ISI^ldCr L J 116 flut the Legislature having sp«.ciaU> 
empowered the Courts with large jKiwers ns regards Joinder of persons and Joinder ol charges resort must be 
bad to those powers. The object was dearly to avoid the necessity of the same witnesses giving the same 
evidence two or three times over in d fferent trials and to |otn mono trial those offences with regard to which 
thecMdencc would overlap IS L iLTSaaSCe L J 18l However even where several cnmtnal acts can be 
Induded to the same transaction no joinder of charges of tnaU should be permitted which will result In 
bewildering any of the accused tiid U in any case cither the accused are likely to be bewildered in their 
defence by having to meet many disconni-cted charges or tin prospect of a fair trial is likely to be endangered 
by the produaion o! a mass of cvndcncc 1 indiog by Its mere accumulation to induce an undue suspidon against 
the accusetktlic propnety of combining the charges may well be questioned 15 B 491 

18 8s. 331 to 333 do net bar separata trial for each ilogla offenes— The exceptions embodied m 
s. 231 etc although anlhonrlng the combination of three diarges at one trial does not bar the separate trial of 
theaccu«ed foreadi separate offence. Sowhenthe | roseciition has made its election under s. 222 cL(2)and 
the proviso thereto bj choosing some out of the different amount mlsappropnated during the periods they are 
not stopped b> the jirovisions of s. <03 from instituting any further prosecution In respect of any fresh Items 
cpvenng the same period 12 Bom L E 228 « tl Cr L A 3ST t 16 Cr L J 717 (V ) j 8 C ISI See Note 1 to 
a 234 and Note 2 to s. 239 and Note 2 to s, 23S 

19 Are the exceptioei rnetaally exelattve7-*The words of this section do not favour the view that 

the exceptions mentioned are mutually exdusive. If it had been intended that section 235 (2) or s. 238 could 
not be made use of in co<»fienition with s 234 this intention could have been easily expressed If the excep- 
tions are mutually exclusive the provisions of s. 236 or s. 237 could never be Invoked to prevent the miscarriage 
ot justice ansing from a fail ire to make good all the details of a charge Joined with two other charges under 
&.234 It IS difficult to believe that the Legislature intended riiat a Joint trial of three offences under s. 234 
should prevent the prosecution from eslablishlhg at the same trial the minor or alternative degrees ot 
cnminality involved In the acts complained <t For these reasons the exceptions are not nece sanlv 
exclusive and ss. 2J5 (2) aid 236 may lie resorted to in framing additioial charges where the tnal is of 
three offences of the same kind committed within the year Where the exercise by the Court of the 
permissive powers conferred by these v-ctio is may produce embarrassment the Court mav decline to 
avail Itself of its full powers In this case a charge vas (tamed against the accused for an offence uider 
s. 124 A I P C., in respect of an article in his newspaper and also two other charges for oRcnce under 
ss. 124 A and 1S3-A I P C with regard to another article of a different date in the same paper were framed 
and the accused was tried at one trial and convicted and sentenced under each of the charges It was 
contended that the tnal was bad on the ground of his joinder of charges as none of the exceptions taken singly 
apphed to the case and that the exceptions should be taken and mX eu ntlaiiuely Aefd, that there was no 

irregularity m the tnal on the ground of misjoinder of charges (33 B 77 approved) 33 B 231 In 82 A 219, 
however the decision m 33 B 221 was crit ased and it was laid down that s. 235 (t) and s 234 are mutually 
exclusive and that it would be straining the language ofa 234 beyond all bounds to hold that It covered all 
offences committed in the course of three siraibr but separate transactions when the number of offences was 
more than three The facts of tlie case were that the aexused was charged and tried at one and the same trial 
for three offences of cnmiiial breach of trust under s. 408 I I C and three offences of forgery under s. 4b7 

I P C, committed within a period of one j ear The accused was convicted and sentenced m respect 01 all the 
six offences It was contended m support of the conviction that s 235 (1) must be read with s J34 and that 
the three offences mentioneil in the latter section must be deemed to include all the offences m three similar 
transactions such as are contemplated by s 235 (I) but it vvsa keld/ollomng 23 M 61 |P C.) that the tnal w as 



MASTODONTIC 


818 


MATERIEL 


Kl&i to-46u'U<,<i r»rtaliilng (0, 0 



SlAdf’v a 

at 



M&t, n 
Iron, Le 

Ity copp*r>tnuiii i « 
ftlit e I Unp i. { p 
»i*rti»a j 

1 TowcrofUywllb 

2 To t«iit tojciticr, I 








I' 



n,7 1«Dg, li, {,!,& «,> ebort t»rr, 


570 


THF CODE OF CRIMINAL PROCEDURE 


[Chap XXI, 

o{ kidnapping together and s 235 would allow thetnal of kidnapping wkh respect to one gul and cheating with 
respect to the same girl In one trial but the operations of two sections could not be combined because they are 
mutually e-^clusive and therefore the whole trial was vitiated by illegibly 24 A, L. J. 239, 

EFFECT OF MISJOINDER. 

20. Joint trial of distinct offences not tailing within the exceptions illegal.— Privy CoaneU view in 
N. A. Sabrahroanya Alyar'e Case— An accused person was tned for several distinct offences covenng a period 
beyond li months from first to last at one tnal The Full Bench of the Vllgh Court considered this an 
irregularity curable by s. 537, but on appeal to the Privy Council it was laid dow n thit (o) the disobedience to 
an express provision of law as to a mode of trial is not a mere irregularity which could be cured by s. 537 
(5) Such a phrase as “irregularity” is not appropriate to the illegality of trying an accused person for many 
different offences at the same time and those offences being spread over a longer period than by law (s. 234)^ 
could have been joined in one Indictment, (t) Nor eould such an lllegul procedure be amended by arranging 
aftenvards what might or might not have been properly submitted to the jury To allow this would be to leave to’ 
the Court the functions of the jury and the accused would never have been really tned at all upon the charge 
arranged afterwards by the Court (rf) Nor can the tnal be made good by confining the verdict of guilty given 
by the jury to such part of the charge as might have been legally joined, 25 M. 61—23 I A 237 which renders if 
C. 128 and 395 and 22 C. 176 good, while overrtiltng 27 C 639 and 23 C. 7and 10 and Bataolal212. Five persons 
were charged with having committed the offence of noting on the 5th December, four out of those persons 
and one /'were charged with having committed the offence of cnminal trespass on the 9th December These 
two case were taken up and tried together in one tnal, and were decided by one judgment. Held, that the 
trial was absolutely illegal, It having been a trial which IS prohibited by the term* of this section, 14 C. 395* 
See 11 M. 441 and 20 C. 527. This decision was dtSixpproveio\ m 27 C. 839 (F B.). But the Privy Counal 
pronouncement in 25 M. 51 renders obsolete the Calcutta Full Bench view A Migistrate framed two separate 
charges ind numbered them as distinct cases, but when the witnesses came to be cross-examined, he lost sight 
of the necessity for keeping the two trials separate and allowed the witne'-ses to be aoss-exammed promis- 
cuously in respect of both the chargesand both cases were disposed of by one judgment HeH that there was 
only one trial and the joint tnal offended against the provisions of s. 2 J 3 and the illegality could not be cured) 
by s. 537,29 M.L.J, 101 = 18 M.I..T.95 — 16 Cr. L. J. 593 (F.B ) } 29 C. 335 and 41 C. 722 referred to i’walso, 
19 C L. J. 633 = IS Cr. L. J. 472. 

21 Fact accused did not object to misjoinder, vrlll not validate trial —Where, in one tml the 
accused was charged with (t) abetting the falsification of a document & |jtA , 1 P C , («) fraudulent destrifclion 
of a document and the fraudulent secretion of other documents, a 477, I P C., and (m) abetting cnmfnal 
breach of trust, s and it|Was urged on behalf of the prosecution that the different offences were alleged in 
the charge to have been committed at or aliout the same time and place and that the objection of misjoinder 
was not taken before the Sessions Judge tf/eld, that the com iction most be set aside, as the offences charged 
do not form parts of the same transaction, 26 M. 125. Se« also 3 M. L. T. 407 = 18 M. L. J. 530 »= 8 Cr. L. J. 152 j 
28 M. L J. 897 = 17 M L. T. 242 = 16 Cr. L. 3.323. In any case it is open toquestion whether consent of pleaders 
could validate a tnal which was illegally constituted, /rr Beachcroft, J , 19 C W. K. 972= l6 Cr. L. J. 641. ( 

22 When the conviction need not be set aside — 

(*) 1/ accused has pleaded gutUy — If the accused has pleaded giultv and not applied to set aside the 
conviction and no injustice has resulted the comiction need not be set aside,4L B.R 315 = 9 Cr. L. J. 15. 
IF.B) also4 L. B R 49 andS P.R 1906, 35 C. 161; 1907 A. W. N. 203 = 8 Cr L J.218} 7 L. B.R. 272 = 

liCr.L^J.ff. ■ButinSM.L T. 407il8M L J. 330 = 8 Cr. L. 1 . 182 , it was Ar/rfthat anaccused personcannot 

waive the benefit of the legal provision relating to the tfial and where there has been a misjoinder, the conviction 
mu-it be set aside See 26 M. 125 ; 4 P. L. R. 1905 = 2 Cr ti. J. 30, 

(ji) Jfthe Jatlure has only been to observe the first part of s 233 —1 ailiire to observe the fipt 
s 233 IS only i defect m the form of charge which is covered by ss 535 and 537 The defect is one ° ^ 

not of misjoinder, 4i C. 65. What thetr Lordships of the Privy Council m 25 M. 61 have prohiblte s 
expressly provides a particular mode of trial, disobedience of that law viiiates tlie whole triaL It is , . 

the framing of charges is a mode of trial but pint trial of chafes as to distinct offences would be a ^ 

Omission to frame two charges instead of onels an irregularity covered by s 537 , 19 C W. K- “7 p- • 

( 111 ) Set also the opini-Mi of Sir Henri Privsep, 9 P. R. 1906, the opinion of NapikR, I i in 29 . ► 
101 = 16 Cr L. J 693 md die opinion of the majonty in 19 C. W. N 972 = 16 Cr. L J. 641 as to the construction 
o< 3S H 61 (P. C V 
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ii. TUel^Uj U eot cared bj tatlare ot or eVrlklej ent kddlUoncI charfes.— The defect cannot be 
cured b> tncrel> strikfnj; out tlic nddilionil diwpen nlicr tl e mUdde! uhJch the Ixgfdaturc Intended to remedy 
had been done W K 6M Tsen U »omt of tlic charges lUcfrill) )olned h i\e failed and tl c accused hive beten 
aatuUlcd ol those charges, stUl if the jr infer of tl os«. chuges was in siohlioii of tl e law the accused must 
have iKcn oansidcrall) embimsscd m their dcfeicc on tlie rcmdnm!; d arges and U elr acquittal on the 
charges wl ch the jwoscaition tulcd to jirov-c cannot make snl d the trial It it was illegal ah iniJto and the 
conv-iclion on the remaining charges tmisibc sctftslle 8SM 50J 


234* 0) ^ttii a person la accused of more oflcnccs than one ofthe 
^Thrw ^otlc^ocra of same kind committed wilhm the space of twelve months from the first to 
nm' be offenev^ vvhctlitar in respect of the same person or not he 

fict^icr niaj lie charj,cd waih and tned at one tnal for, anj numiier of them not 

exceeding ihnx? 

(2) Offences arc of the same kind when they arc pumshabft with the same amount of 
1 unishment under the same section of the Indiau Ptnal Cotic or of anj special or local law 

+ Provided that for the pufjxKc of this section an offence punishable under s 379 of 
the Indian Penal Code shall be deemed tolienn offence the same kind as an offence punishable 
under s 380 of the said Code and that an offence punishable under anj section of the Indian 
Penal Code or of any special or local law shall lx. dumed to be in offence of the same kind as an 
attempt to commit such offence when such an attempt is an offence * 

Kete.— 1 fieop« et the lectioa.— b 234 does not sa> that at most a trial must be limited to three 
diarges It saj's U muat be limited to three offences and that the oflences mi st be ol Uie same kind The 
“oflenoe’' as defined by the Code ilscll is the act or omission made punishable The oflences in Ous case 
were two in number namel> the publicauonof two articles on tvo different dates. This two offences were, 
asdiarged punishable under the 'ame section of tlie Indian PcnalCode and were U erefore offences oi the same 
kind. The word section” In the above section Is not invariably to he read as singular It is nottl e Iniention 
ol the Code eitl er express or Implied to eVclude from the operation of s 234 an offence because it is made the 
subject of more than one charge Charging one act or senes of acts under mote ih n one section ol the Indian 
Penal Code is a proceeding provided for ins 235(cl 2)andins 23b and is also provided for in s 71 I i C. 
rhe Court may charge an offence tw ice over under l o different secuons but by sO doing it cannot increase- 
ihe scnienoe which may be imposed. That pnnciple «s not offended by try mg together separate offences 
lor each ol which there is more than one charge. — /Vr lIiyvTON J b 234 of die Criminal 1 rotedure Code does 
not a) ply to a single charge under s. 401 1 P C ot belonging to a gang of persons associated lor tlie purpose 
of habitually committing theft. The charge relates to one offence though based on evidence ol several ofiences 
of theft The gist of the offence under s 40t is assoaation (or ihe pi rpose of I abitiially commuting theft or 
robbery SI C. 134. 

J l- ‘ n T / 

There IS nothing 111 the Code whicli directs tliat where ail accused person i alleged to have done two 
or more acts eadi of which may fall wul in the dehmtion ol an offence under one or another section of the^ 
Indian Penal Code the section or sections in either case being the same the joinder of the charges under thdse 
sections is illegal Substantially the acts amount la such a case to offences punishable under the same sections 
of the Indian Ptnal Code and therefore they are oflencesof the same kind — flrr Chvnowvrkar J 33BTI 
and jr/ also 33 B 271 ^ ^ 

2 Section applies only to the trial ol a slnglo accased.'— Note 3 to < 239 Two persons accused 
OI offences under ss. 379 and 380 I I C for committing theft of the same complainant’s property in a building 
and of his paddy in A field on two successive days cannot be charged wiUi and tried at one trial under s. 234 for 
botli the offences 20 C. W M 672 — 17 Cr L J 224 Butw20M h T 234, 17 P R,{l91tjCp But as under the 
new amendment aii oSence under s. 379 and sSSOlPC are to be deemed to be offences of the same kind, 
ft i5 submitted that 20 C. tf N 672 is no longer good law See also cL (c) of seaion 2J9 46 A S4. _ 

*Thcwordi whetberla .. .ornat wm t&terWd b;' Act XV III of 1121 

tTb* prOTiu wu Addvd br Act XVIII ot 1*13 
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the code of criminal procedure 


[Chap 'XIX, 

I 3. Object of section to provide statotory limit to Bomber of charges at single trial.— Thts semon 
modifies s. 233 which requires a separate charge and a separate trial for every distinct offence, by allowing three 
charges of three distinct offences of the same kind and committed within one year of each other to be tned at 
the same time, but this does not mean that, if at one time or within one \ear a man commits fifty distinct 
offences of the same kind, he shall not in one day be prosecuted for more than three of such offences This ii 
clear from illustration (d), s. 233 This section simply places a statutory limit on the number of charges which 
may legally form part of a Single trial There Is nothing in the section, however, to prevent an accused from 
being separately charged and tned on the same day for any number of distinct offences of the same kind 
committed wiihin the year, s C. 540 s i C. L R. 478. 

4. Offences of the B&me kind” may he In tetpect of different persons,— This is a novel definition 
9b.87l«=ll C. L.R.S22, where It was Ar/d dissenung from4 &. 147 and 18S3 A. W. H. at pp. 12 and 39, that the 
words « offences of the same kind,” are not limited to offences against the same persoa Where a 
public servant dishonestly misappropriated sums of moneys placed m his hands b> three different persons 
on three different occasions in one year, httd, that the offences of which such person is accused being the 
dishonest misappropnation of public moneys (for they lost their pnvate character on coming to the hands of the 
accused) sucli offences were " of the same kind,’ and that such person might be charged with and tned at on« 
trial for all the offences, 7 A. 174 (F.B ) j 17 Cr L d. 479. S 234 is not limited to cases were the offences have 
been committed against the same person, 2 pat L. J. 209. It applies where the complainants are different 
persons, but must be used cautiously, 19 C W. N. 557. See also Ratanlal 331, where it was A«/dtbat an accused 
charged with two offences ot the same kind within the definition of sub^ec. (2) of this section, was nghtly tned 
for both the offences at one tnal, although the offences were commuted against different persons. See also 
5,C. U J.149»13C W.N.S07, 41 0.66; 43 C. 13; 33 A. 497; S3 A. 493 where 4 A. 147 was overruled. 

11 C. 77. H. 1118, where it was held that the joint tnalot three distinct complaints of three distinct complainanu 
though against the same is illegal, and also 13 C. W. N. 416s«9 Cr L. J. 277. 

9. Offences net of the same kind.— Charges of adultery and bigamy ore not of the same Lind and 
being distinct offences, cannot be tned at one tnal. Ratanlal 4. Murder and voluntarily causing hurt are not ot 
the same kind, 11 A. L. J. 183»14 Cr. L. J. llSand sooflencesunderss ]67and46s,l P C, are not of the kind 
8 C. 490. Falsification of accounts, s 477 A, I P C , is not of the same kiod as a criminal breach of trust, s. 409, 

I P C , 80 U. 328. Where at the same tnal an accused person was charged with two offences under & 178, L P C , 
and two offences under s 179, I P C, held, the case was not governed by this section and there was no 

I P C,S011.b28. Where at the sametnalan accused person wascharged with twooffencesunders 178,1 P C 

misjoinder, 35 C. 161, See also 13 C. H. N. 804 « 9 Cr. L. J. 14t. See Note 14 to s. 233 at p 648 and 649 oi 
other examples As to theft and subsequent retention by another not being offences of the same kind, tee 
91 C. V. N. Ill See also 10 8. L. B 192. 

e. Where charge bad for multlpUelty— offence* nuconnccted with each other— Where the accused 
was charged with threatening more than three persons with injury if they did not pay him bribes or with 
instigating the obtaining of bribes from more than three persons and was tned at one tnal on such charge 
/f'W, the charge was bad for multiplicity and that the tnal was JO imntraveuuon of this stcuon, Weir If, 299; 

II C. W. H. 1128. Thejoinderof six charges —one under s 201,1 P C , and tvrounders 193 I P.C relatinglo 
a report and evidence about the death of one person, and simitarly three charges relating to a report and 
evidence about tlie death of another person— is illegal, 14 Bar. L. R. 242 (F.B.) = 4 L. B. B 294=»8Cr. 
L.J. 497. A woman being a member of the danang girl caste, obtained possession of a minor and 
employed her for the purpose of prostitution , she subsequently obtained in adoption another minor girl 
from her parents, who belonged to the same caste, bhe and the parents of the second girl were warged 
together under ss 372 and 373 of the Penal Code The chaqtes related to both girls Held that the two 
charges should not have been lined together, 12 U. 278; 11 C. W. N. 274 See also 30 A 331 ; 4 L B R. 
313 (F. B.). Where if/ was charged with three separate acts of criminal breach of trust and B with abetment of 
those acts and also in the alternative under ss 411 and 380. 1 f C, in respea of a document said to hive been 
found in his house which had no connection whatever with the diarge of criminal breach of trust and M made 
a lull confession implicating B therein, and it was consequemly taken into consideration against him held tlwt 
the joint tnal of the 2nd accused was bad and that it prajudiced the case against £ on the second charge ns Ae 
confession of M was used against him and treated as a very substantial part of the evidence in support of the 
second charge. 8 C. W N. 294 The accused persons were tried upon twenty-seven charges, comprising 
the offences of theft abetment of iheft, and receiving stolen property in 1872 73 similar offences in 
1873-74 and 1874 75 the giving Tnd receiving of gmtifiiations (to and by public servants in 1874 75, and 
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^ 234 j 

^^AU) Ihc i%linc.'\tion nml nlictmcnt o< IiW cNiJeoce In I87jt, One of Ihc acca*5ed was convlcietl <in 
tw hcaJs ot diafRc and the rest nequiued. Utti, on appeal, that the trial was .irrcRular under s ’ ii 2 
Act X ol 1872; and so would be the hearing olthe a|>pcal Tlie High Court, however, heard the appeal 
in n-'pect of o^cnecs In 1871 7^ only thfc charge In respect of which waa as follows (That jou between the 
Slsi October, 1 874 and 50th October, 1 87S, did commit theh ol certain property, vbr^ 27,524 khandii of wood, or 
thereal>oms,lw»ng the propert) of Government, from the Government forests of the villages, eic, in the Koinba 
Collcctonte, and ha\c thereby eommitterlan oflentx punishable under s 379 I P. C), it appearing that this 
course* did not prejudice the accused persons wlm hadlieen fully and fairly tried for ilhose oQenccs, IB #|0. 
Set also 8 C. iSOandBSl, and now 5rr23)I. 61 (P.C.). In 4 Bam, L. R. 4(0 L was tned at one trial on a charge 
under s. 471 I P C,, Inrepectol one document, a charge under s. 4S'<, I P C., In respect of another undone 
charge under s. 477 A that the trial \i as Illegal The last mentioned offence not lielng of the samekmd 

as these mentioned in the other two charges, ought to have been tned scpvalcly See 41 P. R. 19i7 Cr. i 

Scacnl accused persons were tned at one tnal for offences under s. 197 and 325 1 P C., commuted on 
24th January, and for offences under 6. 147, 323 and 342 1 P C, committed on the 25th of Janoarj Ar/rf that 
tlie whole tnal was in%*alid and mast be set aside because ss. 234 and 239 of the Criminal Procedure Co<le 
cannot be combined, 48 A. 84. i 

7. Whither more than three falilfleatlonaot aceoBut can be Jolaed together la one charge &od 
tried?— Each act of falsification of a book Of account amounts to a separate offence s 477, I PC, and 
an accused person can only be charged with and tned atone trial for any number of offences of the same kind 
not exceeding three commuted within the space of one year The explanation appended to a. 477 A, does hot 
purport to oierride this section, 28 C. 860. When a person who was sent op for trial under s. 477*A, I P. C. 
was charged with having wilfully altered and mutilated certain accounts between the years 1907 and 1909 and 
the etidence showed that the subject matter of thecharge was practfcally the senes of entries in certain sets of 
books. Held the charge was bad for misjoinder, 32 JU 87 ; but if the se\ eral false entnes are made m the course 
of one transaction a count charging six separate fabificattons of account is illegal, (1912) U. V. N. 845 ait IS Cr, 
li.g.S31. Set also 40 C. 318. A series of alterations in accounts made to cover a defalcation might all be 
charged in one charge and they are not distinct offences commuted by an accused person merely by reason of 
the fact that he makes more than one false entry to cover one defalcation. But the fabe entnes m that case 
can only relate to one defalcauon It ts Impossible to take a senes of fabe entnes refemng to three different 
defalcations in one charge, or to try a whole senes of falsified accounts in one charge. 41 C. 723. 

8. Faltlfieatloa cf aceoeat aad breach of Crost are dbtlaet offentes —When a person is tned for 

cnminal breach of trust m respect ot seventeen sums of moneys received by him between I6th March, 1901 and 
8tli May , 1901, and he was al^o charged wnh seventeen fabihcutous of account under s 477 A Held, the tnaj 
was illegal and the conviction was Muasbeil 4 Bom. L. R 433, 2 P. R 4908 y 29 C 880, 30 K 328 , \t9lt) 2U, 
W. N. S3S = 13Cr. L J. 21,30 A 381, 32 A 87 ; lO Cr L J.313 (A); 12 Bom. L R. 228 =.11 Cr. L. J 337, 33 A. 88 
and irr Note It to s 222 5^^2/BoinC.R 1343 r, 

9. CBees of % 222 oa this teciioa — This section must be read subject to the sfieaM provision of Sub- 
sec (2) to s 22J. 5>r 27 A. 69 , 24 A 294, 33 A. 38but.rrr l3Bftm. L. R.226 =>11 Cr. L.4.337. Where there have 
been defalcations in the course of twelve tnonihs in respect of different items, then the Court can try a man m 
resjiect of three offences by selecung different iteins, combining these items into one lump sum, and making 
the selection so as to get at three sums, the appropnation of each constituting an offence by iu>elf S 222 (2) 
modifies the general rule, lliat at a Pial certain particulars must be given in the charge as to charges of criminal 
breach of trust, but does not restrict in anv way the scojie and object of s 234 12 Bom L R 226 « 11 Cr. L. J. 
337. See Notes under s 403 

10. Embezxleme&t of a gross sum b only one offence within the meaning of thbeection —See Notes 9 
and 10 to s. 222 

11. Single charge saffiilent In easts of embezzlement.— 5‘re Notes 8 and 9 to s 222 

12. The word ‘offences’ not to bo extended to mean thrSe separate series of offences each set 
forming a tingle transaction —Where the accused was charged and convicted at one trial for (a) forging (s. 467), 
three cheques on three different dates, (5) chening (a 420) ihe bank by cashing the cheques on the said dates, 
and (cj falsifying account books (s. 477 A) in the course of the commission of the said forgeries and it was 
contended that s. 235 rouit be read with this section and underthetr combined effect, the three forgeries arid 
the lets closely connected with each of the forgenes could be rightly tned at one tnal H'ld fo'lnmng 25 M. 
81 ,*».C.)tliat the trial wis bad. The word offence m this section cannot be held to mean not only the three 
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[Chap. XIX, 


, 3. Object of section to provide stmtatory ItmU to namber of charges at single triaL— 'This sectibn 

modifies s. 233 which requires a separate charge and a separate tnal for every distinct offence, by allowing three 
charges of three distinct offences of the same kind and committed within one year of each other to be ined at 
the same lime , but this does not mean that, li it one time or within one sear a man commits fifty distinct 
oflencesof the same kind, he shall not m one day be prosecuted for more than three of such offences This is 
clear from illustration (d), s. 233 This section simply places a statutory limit on the number of charges which 
may legally form part of a Single trial. There is nothing m the section, however, to prevent an accused from 
being separately charged and tried on the same day for any number of distinct offences of the same kind 
committed within the year, 3 C. 840 ss« 1 C L. R. 478. 

i. ** Offences of the same kind” may be in respect of different persons.'-This is a novel definition 
9 b. STi s= 11 C. L. R, 522, where it was held dissenung fmm 4 A. 147 and 1BS3 A. W. K. at pp. 12 and 39, that the 
words ” offences of the same kind," are not limited to offences against the same person. Where a 
public servant dishonestly misappropriated sums of moneys placed in his hands by three different persons 
on three different occasions in one year, held, that the offences of which such person is accused being the 
dishonest misappropnation of public moneys ffor they lost their private character on coming to the hands of the 
accused) such offences were “ of the same kind,” and that such person might be charged with and tried at one 
trial for all the offences,? A. 174 ^F.B) *, 17 Cr L J. *79. S 234 is not limited to cases were the offences have 
been committed against the same person, 2 PaL h. i. 209. It applies where the complainants are different 
persons, but must he used cautiously, 19 C. W. K. 537. See also RaUnJal 331, where it was A/Zrf that an accused 
charged with tw o offences of the same kind within the definition of sub-sec. (2) of this semion, was rightly tried 
for both the offences at one tnal, although the offences were committed against different person-s. See also 
S C.L. J.IW — 13C. W.K.607 J 41C.66} 43 C. 13; 33 A. 497 ; 33 A. 439 where 4 A. 147 was ovemiled. ButlKf 
11 C. V. N. 1128, where it was A</iilnt the joint tnal oi three disuuct complaints of three distinct complainant* 
though against the same is illegal, and also 13 C. W<N.<l3>s9 Cr !<. A 277. 

8. O0«nr«s not of the same kind.— Charges ot adultery and bigamy are not of the same kind and 
being distinct offences, cannot be tried at one tnal, Rataalal 4. Murder and voluntarily causing hurt ere not ot 
the same kind, 11 A. L J. 183 « li Cr. L. J. il6 and soofiences under ss. 167 and 46d, I P C, are not of the kind 
8 C.430. Falsification of accounts, s. 477 A, I P C.isnot of the same kind as a criminal breach of trust, 8.409, 

I P C, 20 11.323. Vvhete at the same tiial an accused person was charged with two offauces under s. 178, 1 P C , 
and two offences under s 179, I P C , held, the case was not governed by this secuoo and there was no 

I P C, SOU. 329. Where at the sametnalan accused person was charged with twooffences under s 178,1 P C 

misjoinder, 33 C. 181. See also 13 C. W. N. 804 «s 9 Cr, U J. 147. See Note J4 to s. 233 at p 648 and 649 m 
other examples. As to theft and subsequent retention by another not being offences of the same kind, see 
2iaV.R. 111. also 10 & L. R. 192. 

6. Vhere charge bad for multiplicity— elfencta nncoBneCted vilth eath cthw —Where the accused 
was charged with threatening more than three persons with injury if they did not pay him bribes or with 
instigating the obtaining of bribes from more than three persons and was tried at one tnal on such charge 
A/'M the charge was bad for mulcipliafy and that the tnal was in conizaveniion of this secuon, TSelr 11,299} 

II C. Iff. N. 1123. Thejoinderof six Charges, —one under s 201,1 P C , and twounders 193,1 P C relatmgto 
a report and evidence about the death of one person, and similarly three charges relating to a report and 
evidence about tlie death of another person — is illegal, 24 Rat. L. R. 242 ^P.B.)«=4 I*. B.B 294 = 8Cr. 
L.J. 497. A woman being a member of the danang girl caste, obtained possession of a minor and 
employed her for the purpose of pnasticution , she subsequently obtained in adoption another minor 
from her parents, who belonged to the same caste. She and die parents of the second girl were ^arged 
together under ss 372 and 373 of the Penal Code The charges related to both girls. I/'ld that the ti^ 
charges should not have been itned together, 12 M. 273; 11 C. W. H. *74. See also 30 A. 35! ; * • 

). Where A/ was charged with three separate acts of cnmiual breach of trust and & with abetment 
those acts and abo in the alternative under ss 4!l and 380, 1 p C , in respect of a document said to hsve be^ 
found in his house which had no connection whatever with the diarge of aimmal breach of trust and A/ ^ade 
a full confession implicating li therein, and it was consequently taken into consideration against him, h^ld that 
the joint tnal of the 2nd accused was bad and that it pr^udiced the case against S on the second charge is the 
confession of pj was used against him and treated as a very sulistanUal part of the evidence lO support of the 
second charge, S c W N 29< The accused per>ons were tried upon twenty seven charges, comprising 
the offences of ihett nbetm^m of iheft, and teceiving stolen property m 1872 73 similar offenceg m 
1B73-74 and 1874-75 the ^umg snd receiving ol gratifications tto and by public servants in 1874 75, and 
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hnaUj ihe filncxtion aivl al-ctmtnt of IiIm cvtilcftce In 1878 One of the nccmcd was cfn\lctc(l «5n 
two hcajs o! diargc and ihc rest acquuted. tUU on appeal Ihsl the tml was irrcfrular tinder s. <S2 
Aa\ofl872 anlso would l»ethc hcannj; olthe atpcal Tlie High Court however heard (he appeal 
m Ttspect of o^cnert In I87l only the ch-irpe In respccl of which tm a« follows (That you between the 
31sV October 1874 and 50th Octol^er 1875 iTid eomntU thch of certain property rfr, 27,524 of wood or 

ihereabonts I’emg the propert) o! Goaomment from the Goaemment forests of the villages etc. In the Kolaba 
Collectonte. and ha\ethemb> committetl an ofTcrtct punistwble under s. 379 I P C) it appeann^, that this 
course did not prejudice the accused persons wIk> hadl«cn fully and fairly tried for those o^enecs, Ifi 610 
&r alsoBC. iSOandSSI, and now trelSH 61 (PC.) tnBBam L R 410 ^ was tned at one trial on a diorgc 
under s. 471 I P C, inrepectof one dexumem n charge under s. 458,1 P G In respect of another und one 
charge under s. 477 A //rW lh.at the trial was illegal The lost mentioned offence not l>eing of the same kind 
as these mentioned In the other two diarpes o«i,ht to have been tn«l separately R.l9>7Cr l 

ScNcral accused persons were tried atone tnal (or c^ences under s. 197 nnd 325 I P C commlitetlou 
24lhjanttary and (or offences under s, 147 323 and 312 1 I C committed on the 2ath of January held that 
tl e whole trial vras ina-alid and mast be set aside because ss. 234 an 1 230 of the Cnmmal I roccdure Corle 
canuot be combined, 46 A.6L 

7 Vbather tnara than three (alilfleationaot aeceant ean be Joined together in one charge and 
tried7~Each act of fahtficntion of a book of account amounts to a separate offence a. 477 I P C. and 
an accused person can only be charged w Idi and tried atone uial lor any number of offences of the same kind 
oot exceeding three commuted within the space of one year The explanation appended to s. 477 A does not 
purport to ox erride this section 26 C 960 When a person who was sent up for trial under s. 477 A 1 P C. 
was charged with basing wilfully altered and mutilated ceruin accounts between the years |907 and lOon and 
the exldence showed that the subject matter of the charge was practfcally the senea of entries in certain sets of 
books. the charge was bad for misjoinder 32 A 87; but if the seaeni false ciunes nre made in the course 
of one transaaion a count charging sisseparatefalificationsof account is illegal (1913) U ff N fi49iaiSCF. 
L.J 291 See also 40 C. 318 A senes of alterations in accounts made to cover a defilcatton mi^ht all be 
charged in one charge and they are not distinct offences committed by an accused person mcrel) by reason of 
the fact that he makes more than one false entry to cover one defalcation But the faUe entries in that case 
can only relate to one defalcation It is impossible to take a senes ot false entnes referring to three different 
defalcations in one durge or to try a whole senes of (abified accounts in one charge 41 C 733 

6 Falilfleatlon of aceoaat and breach of trust are dUtlnet olTen ei '—When a person istnedfor 
criminal breach of trust in respect oi seventeen sums of moneys received by him between I6lh March 1901 and 
sUi May 1901 and he was al-o charged with seventeen fabiticn lo isof account under s 477 A //rWthetnaj 
vas illegal and the conviction was qi ashed 4 Bom LIt 433, 3 P R 1909 , 24 C 960, 30 H 333 , (1911) 2 M. 
W M S39«l3Cr L 3 2t , 30 A 39t | 32 A 97 iB Cr L J 313 (A); 13 Bom L R 326«ll Cr U J 337; 33 A 86 
and sec Note 1 1 to s 22. See 27 Bom C. R 1343. 

9 Effect of • 233 on this section —1 his section must be read subject to the special provision of sub 
sec ( 2 ) to « 222 . 5«27A 69 24 A 394, 33 A 36 but iBBorn U R 236 = 11 Cr L J 337 Where there have 
been defalcations in the course ot twelve months m respect of different items then the Court can try a man m 
respect of three offences by seleciing different items combining these items into one lump sum and making 
the selection so as to get at three sums the appropriation of each consUtuiing an offence by luelf S 222 ( 2 ) 
modifies the general rule that at a trial certain particulars must be given m the charge as to charges of cnmmal 
breach of trust but does not restnet in any way the srope nd object of s 2J4 12 Bom L R 325 11 Cr L J 

337 See Notes under s 403 

10 Embezzlement ot a gross sam is only one offence within (he meaotog of this section ~See Notes U 
and 10 to s. 222 . 

11 Single charge snfarient In eases ot embezslement —See Notes 8 nnd 9 to s 222 

13 The word 'offences* not to be extended to mean thrCo separate scries of offences each set 
forming a single transa tlsn —Where the accused was charged and convicted atone trial for (<i) forging (s 4(17) 
tliree cheques on three different dates (6) clieating(s 420) the bank by cashing the die jues on tl e sal 1 dales 
and {£) falsifying account books (s 477 A) m the course o! the commission of the said forgeries nli I It was 
contended that s. 235 must be read m ith this section and under their combined effect tl e ihri,e for;.erlcs ml 1 
the acts closely con icaed with each of the forgeries could be rightly tried at one trial // Id fo huln/; 39 M 
61 c.)that the tnal wasbad. The word offence in this settion cannot be lield to mean not only the tl rre 
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oflences mentioned tliere, but aKo every act in itself an offence, which is so connected with each of Uiose 
offences as to form part of the same transaction as each offence, 2 P.B. ISOS/o/Zoa/^rf in 80 M. 328} 32 A 219 
See also 4 Bom L B. 433 and Note 19 to s. 233 ^ 

I 13. Foor charges la respect of two offences under ss, 13i>A. and 153-4, I. P. C.— The accused 
was convicted of offences under^ l24 A and |53-Ao{ the Indian Penal Code in respect of each of two articles 
-that appeared in hiS newspaper The Magistrate, who tried the rase, had framed a charge, with two heads 
-one bearing on each article, and each head mentioned that the accused was punishable under ss 124 A 
land 153-A for publishing the article It was Contended on behalf of the accused that the tnal of four offences 
At one tnal was illegal J/eld, that the tnal was pot bad as there had been no misjoinder of charges. Per 
Chanda varkar, ]—* It IS tnie that the Magistrate framed two charges, one with respect to each of the two 
articles. But in each charge the offences are mentioned as l)eing those punishable under ss. 124 A and 
153-A,1 C P, so that the accused had distinct notice of the charges be had to answer, and he could hardl> 
have been prejudiced by the somewhat informal mode in nhidi the charges were drawn up The defect, if 
any, was no mote than a mere trtegvilarity, cured by the provisions of s. 225, S3. B 77 } 33 B. 221 and see Notes 
1 and 19, to s 223 ’ 


14. Frocedore— when offences similar it is nndetlrable that each should be tried separately.— An 
accused person commuted thirteen offences in the course of two months ITie Magistrate, who tried him 
summarily, convicted him and sentenced him to two months rigorous imprisonment for each offence. The 
High Court pointed out this course, though not illegal, to be undesirable, and suggested that the accused might 
have been tried and convicted vn one trial of any three of these offences, and sentence of six months’ impHsoiv 
ment passed for each of those offences, such sentences running concurrently —A/ad // C/Vti, 10th August 
1&S6 See Note 2 to s 233 


235. (1) If, in one senes of acts so connected together as to form the 
one offVnce"'^'^* transaction, more offences than one are committed by the same person 

he maj be charged with nnd tried it one trial for, every such offence 

(2) If the lets alleged constitute an offence falling within two or more separate definitions 
of any law in force for the time being by which offences are defined or punished 
OSence falling with* person accused of them may be charged with and tned at one trial for 
Intwodefinmon, ,„ch ofience. 


(3) II several acts of which one or more than one would by itself or thcmselies 
Aas constituting constitute an offence, constitute when combined a different offence, the person 

‘ one offence but con accused of them may be charged with, and tried at one tnal for the offence 
bined''^a"^^^diffCTent constituted by such acts when combined, and for any offence constituted bv 
offence any one, or more, of such acts 

(4) Nothing contained in this section shall affect the Indian Penal Code, section 71 


JUustrottons 


to sttb-sechon ^i)- 

(a) A rescues B, a person in lawful custody, and in so doing causes grievous hurt to C a constable 
ID whose custody D was A may be charged with and convicted ot offences uuder ss 225 and 233 of the 
Indian Penal Code also 31 M. 43 for joint tnal of offences under ss 183 186 355 and323, 1. P C). 

{A) A commits house-breaking by day with intent to commit adultery, and commits m the holt^e 
so entered, adultery wither wife yf may be separately charged with and convicted of, offences underss. 434 
and 497 of the Indian Penal Code 

(c) A entices 1 , the wife of G away from C with intent to commit adultery with b, and then 
commits adultery with her A may be separalely charged vwdi and convicted of offences under ss 49« 
and 497 of the Indian Penal Code 

Id) A has m his possession several seals Rnowing tliem to be counterfeit and Intending to Use tJicni 
for the purpose of committing several forgeries punishable under s 466 of the Indian Penal Code A mav 
%epataie\y charged vjiih and convicted of, the possessKWi of each seal under s 473 of the Indian Penal Code 

(e) WiUi intent to cause injury to .,4 institutes cnminal proceeding against him, knowing that 
there 1* no Just or lawful ground for such proceeding and also falsely accuses B of hav mg committed an offence 
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ss. 234 23S3 


^7=i 


knowing that there is no just or ground lor sudiclnrgo. W nns Iw stptratclj cliargcd wiUi.imil con 
Mcted of two ofTences under ii. 311 of the liuHtn I'cnalCode 

1 1 /t vruli intent to cause Injury to ff, tahely accuses htni of having committed an offence knowing 
that there is no juSt or law-ful groimd fot such charge. On tlic trial W gives false evidence against J?, intending 
therebj to cause U to lie convicted of a capital oflencc. A maj be sepaniely charged with and convictwl of, 
ofTences under ss. 211 and im of the Indian 1’cn.ri Code (7 W R fl9{ 8 C. 718 j 10 B 831). 

Cf) A, wiOi sU others comnuw the offences of nstlng griexous hurt and assaulting a public servant 
endcixtmnng in the discharge ot his duty as s«ch to suppress the riot A ma> be "Cpantely c!nr^,ed with and 
<on\icteilof offences under ss. 147 325 and 152 of the Indian Penal Code. 

(Aj A ihruatens B Cand D at the same time with injury to tlieir persons with intent to cause alarm 
to thena. W rruy l>e vcparalcl> dnrged xviili and convicted of, each of the thrcL offences under s. S06 of tlic 
Indian Penal Code. 

The separate charges referred to m illustrations (n) to {A), rcsjwctuelj ina> Ijc trieil at the same time 

to sub-uchan ( 2 )— 

(i) A wrongfully strikes B with a cane. A may lie separately charged with and convicted of offences 
uiuler ss 352 and 323 of the Indian Penal Code 

(y) Several stolen sacks of com are made over to A and B, xiho know they are stolen propert), for the 
purpose of concealing them. A and y? Uierenpoti \otununly assist each other to conceal the sacks at the bottom 
of a gram pit A and B ma) be separatel) cluarged with and convicted of offences under ss 411 and 414 of the 
Indian penal Code. 

(A) A exposes her child w iUi tlie knowledge tli it she is thereby likely to cause its death. The child 
■dies in consequence of such exjiosure A ma> be separatel) charged with and convicted of offences under 
8S. 317 and 304 Of the Indian Psiial Code 

(/) A dishonestly uses a forged document as genuine evidence, in order to cunvia B, a public servant 
■of an offence under s. 167 of /ndian PenafCode. Wmaylx. sepanfelyiharged with and coniicledof offences 
under ss. 471 (read with $. 466) and 196of the same Code. 

fo jtt^teel0rt (•!)-> 

(m] <4 comnutb robbery on /?, and m doiiv so voluntarily causes hurt to lilm A may In. sijiaratel) 
.diarged with, and convicted of offences under ss,. 323 392 and 394 of the Indian 1 enal Lode 

Notes.— B. 71, 1 P C.| IS as follows — 

/.tmtl of pumihmenl of offence made up of several offeuees —Where anything which is an offence i<) 
nude up of parts any of whidi pans is itselt an offence the offender shall not he juimshed with the jiunishment 
■of more than one of such of his offences unless it be so expressly jwovided. 

Where anything is an offence falling withm two or more separate definitions of any Lw in force for the 
time liemg by which offences are <lefjned or punished or 

where several acts of whfch one or more tlian one would by ilselt or themselves constitute an offence 
constitute when combined, a different offence 

the offender shall not be punished witli a more severe punishment than the Loiirt which trie>, him 
could aw ard for any one of such offences 

UlustratwHs 

(a) A gives Z fitty strokes willi u stick. Here A may hive commuted the offence of voluntarily 
causing hurt to ^ by the w bote beaung and also by each of the blow s which make up the whole beating Ii 
A were liable to punishment for every blow, be might be impnsoned for oO years one for each blow Put he 
js liable only to one punishment for the whole beating 

(ft) But if, while A is beating Z V interferes and A intentionally strikes }' here, as the blow given 
to Kis no part of the act, whereby A voluntanly causes hurt to Z A is liable to one punishment for volniitanl) 
causing hurt to Z md to another forthe blow given to y 

I Scope of the section at compared withst.3S andTl, i P C.— This section slioutdbe rva 1 with 
as 3oand7l,I PC Clause (1) ot this section corresponds to tne hrst clause niid cl (2) to the first yurt an| 
cL (3) to the second part of the second clause of s 71 I P C While this section prescribes rules for 
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pleading and the procedure to be followed in the trtM of offences falling Milhm if, proviMoiis, « '35 and 71 
I 1' C, deal With the assessment of punishment of tliose offences The application of sub-sec. (1) to this 
section and of para 1 of s. 7l. l F C i is illustrated by the cisc m 18 0, 442, which approves o\^ A. I2t and 
overrule 11 C. 819. See also 8 C W. K. 344; 9 W. R. 33; 10 tf. R. 63; 13 W. R. 42, 7 A. 4t4 (F.B.J; 12 C. 493 ; 

, 23 C. 174; 17 B. 280 and 23 B. 706. Sub-secs. (I) and (2; deal with ‘one series of acts so connected together as to 
lorm the same transaction,’ while sub-‘'ec. (3) deab with 'seieral acts.' It is very eisy to raise confusion and 
difficulty by raising quibbles which are made possible by the irtficmities of language S 235 must be interpreted 
m T I/roid and commonsense waj when reading the section with s 71 w-e get a fourfold result. Firstly— 
A repetition in the same transaction of several cnminal acts of exactly the same diaracter may conslitute one 
cnuie eg, a numberof blowrs on one person, etc., that is a case covered by s 71, I F C Secondly— Pi. single 
transaction may give rise to euher— (l) several offences of a different character each complete initseli and 
distinct from the other eg , criminal breach of trust acconiptnied b> falsfficahon of account— (2J several offences 
ot the same character but affecting different persons, e g, a gunshot which injures two or more persons. 
Such cases come under the first subsec. of s 235 Separate sentences must follow, 38 C> 453, TAsrdly—Tbe 
same senes of acts may constitute different offences // may be charged for all, but onl> one offence can be 
reg.'irdedas committed for the purpose of infliciing punisliment, og', a person who sots fire to a u’arehovse 
commits offence under ss 43a and 436, I P C Tins falls under ss 2i3(2) and 7l,I P & Al«/r/A(y— An act 
in Useli an offence may become euher an aggravated form of that offence, or a different offence when combined 
uitli some other acts innocent or criminal Here we have a combined offence which as well as its component 
minor offence may be charged under s 235 (3) and again s 71 controls the punishment. These provisions of 
law must not be donfused with the provisions laid down m s. 35 SeparahU offences whicli come under s. 71, 

1 P C. and may be charged under s. 233 (2) and (3) are not distinct offences within the purvlewof ^ 33 while 
& 235 {{) seems to refer to distinct offences which are separately punishable See Notes to s. 35 

2. The previiieoi of this section are not imperatlre, b«teQabllDg~>Tl2e accused were charged with 
the offence of house-breaking m order to the commission of an offence arid convicted under s. 46b 1 P C, 
though the facts showed, that they also committed thell in a dwelling house punishable under s 380, I P C 
//cW, that the accused could have been tried under two heads of a charge, Batanlal 807 It is not illegal to uy 
an accused for different offences separately 8 C. 4si , 6 A. 12t , 12 Bom. L. R. 326 , 81 M. 43. The prosecution is 
entitled to ask the Court to go into the whole matter at a single trial, provided it takes upon itself the burden 
of proving that all the facts alleged against the accused forms part of one transaction or otherwise triable at a 
sin^e tnal under the provisions of ss 233 nnd 236. « Cr. L. 3. 795 (A). .SrrNote 14 tos 234, and Notes 17 and 
16 to s 233 and Note to s 239 

3. ApplUatlon and object ofe 235 (t).— bul>«ec (1) applies to case^ where on some of the facts so 
connected together as to form the same transaction one offence may be charged agiinstan accused person 
and on other facts forming part of ihe senes of acts another offence may be charged against him. See ill (5) 
to s 403 TJw sah^eoiioo is loapi^cable »hef} the accused ts sought to be chajj^ed wtib another offence on 
the identical facts on which he was charged before with one onence, 36 M. 308 Further, it oiay be noted 
that this section provides for ti) plurality of acts, 12) plurality of aspects, and (3) organic conoecuou 
of acts with a result differing from the eltments lllusiranons (a) to (Aj treat of pturidity 0 / ucls committed 
in the course of one transaction where, tliougb the goal is one, different acts committed m the course 
of reaching it, form by themselves or m combination with others, different offences, while m iilu>trauons (1) to 
(/) though the act is one, >et when seen through difftrenl a^els it constitutes more offences than one 
Illustration iw) affords an instance where, although there is oegantc conntetxon between the elements vv i 
constitute the offence 01 robbery, the result of their combination is neither the one nor die oUier, * ^ 

irom Its component parts , so in such a case it is necessary to charge the aceused separately with X le e ements 
AS well as wiih the offence resulung from their combination The object of this section is that 
acts ot dirterent parts of the same act constitute an offence, the accused should be charged separately for each 
ol sudi offences, so ihat if he is guilty of any one of them he should not go unpunished because e was not 
charged with it ( Afjd H C Pra , 30A March, 1863). When one act or series of acts forming part Of '*'* **”’« 
transaction constitutes one or more offences and the aexused is charged with one offence onl>, an t s 
V>roved in evidence that he was guilty of another offence, he would go unpunished d the offence is no o a 
cognate nature, / g , a complaint was lodged against one 6, tinder ss. 499 and 471 I P C , , for the onenc^ 

<,S dcismstion and of dishonestly using as genuine of forged document The alleged forgery consisted in 
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afiixing a false signature to a letter on which tlie charge of defamation proceeded. At the trial he was charged 
under s. 471, 1. T C, but the Magistrate suddenly diaiiged his mind and convicted him under s 499 although 
he was not diarged with that offence, 4 C. W N. 129. This irregularity would hue been avoided if there 
had been a charge also under s. 499, 1 T C. 

4 Significance of the phrase, 'same triRtactlos '—The expression 'same transaction’ used in ss. 235 
and 239, is an expression which from Its veo nature is Incapable of exact definition, and must have been 
advisedly used because it had this quality In IS B. 491, IHkovvoou, J , deduced from the illustration to ss. 233 
and 237 the follow ing tests for the sameness of a transaction ii;, that the offences (1) formed part of a continu 
ous senes of acts Illustrations {a), (i), (c) to s 235 or(2) were committed at the same time Illustrations (</) 
{^)(A),(S)were connected witli the same specific cnmtnal intent. Illustrations («) (/) or (4) are connected by 
the fact that one was committed In the course of the commission of the other, see illustrations (i) and (c) to 
239 , and held that s. 239 cannot be applied to several different thefts committed on different dates and at 
different places by different members of a gang of thieve, who were all out on the same marauding expedition. 
In 27 B. ISS, It was held, the real and substantial test for determining whether several offences are connected 
together so as to form the same transaction depends upon whether they are so related to one another 
in point of purpose or as to cause and effect or as pnncipal and subsidiary acts, as to constitute, 
one continuous action. A mere interval of time between the commission of one offence and another 
does not by itself necessarily import want of continuity, though the length of the interval may be an important 
element in determining the question of the connection between the two Where therefore, the accused was 
charged at one trial (f) under s, 486, I P C, for liaving sold on the 7ih October a number of articles with a 
counterfeit trade-mark (tt) under s. 486, ! P C , for having in his possession on the 9th October for sale a 
number of articles ol the same description and (iit) under s. 484 1 P C., for being in possession of instruments 
for counterfeiting trade-marks, on the 9th October //eld, there was no illegality m the tnalas there was a 
community and also conuuuity of purpose In the possession and sale, the possession of the instruments 
was the cause the possession of the articles and their sale, the effect and both the possession and the sale had 
one Intention and aimed at one result, of deceiving a buyer into purchasing what was not the genuine article 
29 B.4I9 followed the above rulings and imposed the further imitation that ‘ the persons to be jointly tned 
must have been assoaaled from the first in the series of acts which form the transaction ’ and to 80 B. 49 it 
w as held as follows •' According to its etymological meaning the w erd transadxon means carrying through 
and suggests not necessanly proximity in time, so mudi as continuity of action and purpose , a series of acts 
separated by intervals of time are not excluded, provided that those jointly tned have been directed throughout 
to one and the same objectve If the accused started together for the same goal, this suffices to justify the joint 
tnal even |i{ incidentally one of those jointly tned has done an act for which the other may not be responsible 
The foundation for the procedure is the assoaation of two persons concurring from start to finish to attain the 
same end Where, therefore two persons who were jointly m charged a trust fund, earned out their scheme 
of breach of trust by successive acts done at intervals alternately taking tlie benefit}, this circumstance did not 
prevent the unity ot project from constituting the sene> ol acts one iransactfon, ie carrying through of the 
sameobject which both had from thefirst act to the last SOB 49 was/aZ/owfi/ in ISP. W. R. 1903 = 8Cr. L. J. 
73 If a senes of acts are so connected together by proximity of time, community ot criminal Intent, continuity 
of action and purpose or by the relation oi cause and effect as to constitute, in the opinion of the Court one 
transaction, then the accused may be diarged witli aud tried at one trial for every offence commuted insudi 
senes of acts It would also include such subsidiary acts as would make the co-accused parheeps cnmtnts or 
an accessory after the fact. If more persons than one are accused of different offences in a senes of acts so 
connected, Uiey may be tned together, 18 L R 78=s8Cr.L.J 191. Theword transaction m sub-sea (1) 
suggests not necessarily proximity in time, so much as continui^ of action and purpose (30 B 49atp 84), 
it IS not necessary tliat the act should have been committed all on the same occasion but it is sufficient that 
though sep — ited by a distinct interval of time they are closely connected by continuity of purpose or progres 
sive action towards asingle object. Thus where the pnsoner, forthe removal of a cart he had stolen broke 
into the cattle-shed of a neighbour of tlie cart-owner, took out two bullocks and drove off the cart to a ceruin 
place for selling thesame, heldxht two thefts constituted parts of one transaction within the meaning of this 
section and the circumstances of the thehof the bullocks prefaced by house-breaking, essential to the pe'petm 
uon of the entire offence, could make no difference and that the two offences were therefore nghth tri-' 
together as unmistakably forming parts of one single transaction, 2 N. Ki. R. 14Ts= 4 Cr L 3.420 (where 27 B 
133 { IS B.49t } 16 6. 414;2S U. 61 and 19 C.P. L. R.S3, are rr/i?/Tfcf \V'here the accusation againsta Ui- 
accused persons is that they canted out a single scheme successive acts done at intervals, but ih-re was 
37 
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completete unity of project and the whoie seriesi ot acts were so linked together by one motive and design as to 
constitute one transaction within the meaning of s. 239, a joint tnal is not onlj legal but is demanded in the 
interests oi public time and convenience, 14 Born. L.K. 972 = 1 Boro. Ce. C». 216=13 C?. L.J. 833. Proximity of 
time between acts does not necessarily consniute sudi acts parts of the same transaction, 5 Bur L. T. 101 = 
13 Cr. b. J. 485. In 33 M. 802, Anoi/R RRHt«, J , ducussed the meaning of the phrase ' same transaction ' ‘The 
idea conveyed by the words ‘same transaction’ seems to be obvious enough and it may be doubted 
whether it can be compendiously expressed m simpler and dearer language, and generally speaking there 
can be very little difficulty in arriving at a proper conclusion in a concrete case. Tor instance in ihi-* ca^e 
what IS said to connect the different acts charged into one transaction js the allegation that these acts were 
committed by the six accused in pursuance o! a systematic scheme ior defrauding those members oi the 
public who joined the fund If thi-s contention were sound then if the company was carried on for 10 or 20 
years and a hundred acts of embezzlement were commuted duniig that penod, the accused would be liable 
to be tried for all the offences. Obviously this cannot be the scope of s 235 No doubt proximi^ of ume any 
more than unity of place is neither a necessary nor decisive lest of what constitutes the same transaction, 
though such proximity often lurmshes good evidence of the connection which unites several acts into ore 
transaction [tee 28 M. 125) I think, the effect of the decisions in 2T B. i35 5 30 B. 49 5 15 B. 491 5 16 B. 414 is that 
community of purpose or design and continuity of iction are essential elements of the connection necessary 
to link together different acts into one and the same transaction In such cases the acts alleged to be con 
netted wi^ each other must have been done in pursuance of a particular end m view and as accessory th'‘reto 
or perhaps as suggested by the arcumsances m which the acts in pursuance of the ongmal design were done 
and m close proximity of time to those acts But mere community of purpose is not suffiaent, there must also 
be continuity of action. For it may happen that an act is done with a particular objective jd view but the 
ffnal aim is abandoned for some time and pursued afterwards For instance supposing a man forges a 
document with a view to cheat a cenain individual and then foregoes his intention for two years and afterwards 
reverts to his original intention and uses the document for the original purpose he had in mmd when he 
committed forgery, it would be difficult to say In such a case that the offences of forgery and 0 ! cheating by 
means oi the forged document were committed m the course of the same transaction. As regards the com* 
mumty of purpose it wou'd be going far to lay down that the mere existence of some general purpose or 
design such as making money at the expense of the public is sufficient to make all acts done with that view 
part of the same transaction If that were so die results would be startling , for instance supposing it is 
alleged that A for the sake of gam has for the last 10 years been committing a particular form 0 ! depredation 
on the public vtz , house-breaking and theft in accordanee with one consistent systematic plan it is hardly 
conceivable that he could be tried at one tnal lor all the burglaries he committed m the 10 years The 
purpose in view must be something particular and definite sudi as where a man with the object of mis- 
approprialing a particular sum of money or ol cheating a parucular individual of certain amount lalsifies 
books of account or forges a number ot documents’ In this case six accused were charged as Directors of a 
Provident Fund with having committed breaches of trust m respect of three sums of money alleged to belong 
to the Company, ViS , Rs 679 between 30th Septhmber, 1903 and 25th March, 1906, Rs 4 639 between 2 ?th 
March,t906 and25th March, 1907, andRs 5226 between 25th March, 1907 and I 8 th Septemper, 1907, the mis 
appropriations thus covering a period of nearly two years The 4th and 6 lh accused were also charged with 
having falsified accounts by making two false entnes on two dates and these two and the 1 st accused with 
having falsified another document on another date. The 6 th accused was further charged with dieating two 
persons once on the 6 th Marchaodthe otberon tbe2Dth March Thoseamong the six who were not charged 
with the substantive offences of falsifications of accounts and cheating were charged with having abetted the 
commission oi those offences All the accused were acquitted ol all charges relating to falsifications of accou it 
and cheating, but were convicted of the offences of cnnunal breaches of trust The joinder of charges was 
attempted to be justified that the Provident Fund was a bogus concern and the object with which it was set 
on foot by its promoters, the six accused was to defraud the public, various offences charged against them 
came within the purview of s 235 (Jk J/e/d the tnal was void " ai ivt/xa," 33 M. 502. Mere interval of days will 
not disturb the oneness of the transaction nor necessanly the fact that different sets of persons were engaged 
on different occasions But if the aim of the accused on tiie different occasions is directed towards effecting 
diflerent purposes, the transactions are different, 28 V. L, J,897 = 16 Cr. L. J. 324 In deading whether offences 
are so connected as to form one and the same transaction, the determining factor is not so much proximity 
In time as continuity and community of purpose and object, 19 C. W. N.672=ll C.L. J, 193 = 16 Cr I*. 3. 3 Sff 
also 17 O C.276 = 15Cr. L 3.6(3; 19 A. L. J. 392 M H. L. 3. 308 «= 49 M. 74 
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(fl) Uhtthtr the ncU alleged eomhlute the same transaction u a gueslion of fact —In each case 
u IS a question of fact whether the acts arc so conneaed together as to form part of the same transaction 
and the word transaction should be read in the ordinary sense of a completed act, 7 M. I<.T. 3S7 1910 M. W. N. 

511 B 11 Cr. L. J. 291 A comprehensive formula of universal application cannot be framed regarding the 
question whether two or more acts constitute the*‘M»>ie transaction the circumstances which must bear 
onits determination in each Individual case are prosimity of time, unity or proximity of place, continuity of 
aaion, and community of purpose or design, 42 C. 957. 

S. Cases whire facts held not to form one transaction.— (a) Where several accused more than five 
in number obstructed the execution of a Civil Court decree and after holding a consultation, all of them with 
exception of one or two proceeded to the Kutcherrj of the decrceholder in order to beat his son and the 
Tahsildar and took the Tahsildar to the judgment-debtors house where they had obstructed the execution of 
the deaee and there assaulted the Tahsildar , held, that the two occurrences, one of obstructing the execution 
of the deaee, and the other of assaulting the Tahsildar, did not form one transaction and that the accused 
could not be tried at one tml on charges ansing out of both the occurrences, 13 C. W. H. 1113 « 10 Cr. L. J. 452, 
but compare 6 H. L. T. 17 11 Cr. L. J. 30. Where the accused were charged with having entered the house of 

the third prosecution witness with a view to coerce the deceased person and his brother to deliver certain 
promissory notes and receipts, and later in the evening obstructed the complainant's party when they proceeded 
to prefer a complaint in regard to what the accused did In the morning, Ar/rf, that the accused cannot be 
charged together for their action in the morning and in the evening m one and the same tnaL The joinder 
amounts to an illegality and cannot be cured by the application of s 537, 28 M. L. J. 397 = iS Cr. t J. 823. A 
joinder of charges under ss. 434 and 323, 1 P C is not warranted by s. 235 especially where the offence of house- 
trespassis clearly distinct from asubseqiient attack on the complainant while on his way to inform the Police, 
2 referred to , S Bar. L. T. 101 b 13 Cr. L. J. 485. .SreNoteS unders 239 

(4) Misappropriation and —Where an accused was directed to cash a cheque and pay the 

proceeds to a Railway Company for freight and lake delivery of certain goods and the accused cashed the 
cheque and misappropriated the money and thereafter on a different day fraudulently induced the Railw'ay 
Company to deliver the goods and was charged and tried In one trial under s. 408, |1 P C, for aimmai 
misappropnauon and under s. 420, 1 P C, for cheating the Railway Company Held that the trial was bad for 
misjoinder, as theoffences were not committed in the same transaction, 13 C. W. N. lD89ssl0 Cr. L J. 477. 

{e) Joinder of a charge under s 406, 1 P C (criminal misappropriationX in a trial under s 307, 1 P C., 
« A. L.3. 697. 

(</) Ss 3 aud 4 of the Gamhting /#c/— The keeping of a gambling house (s 3 of the Gambling Act) 
and being present in it at the time of a Police raid cannot be said to be part of the same transaction, 35 P. P. 
1914 

{e) Murder and causing disappearance of evidence of wwrrffr —Charges under ss 302 and 201, 1 P C, 
cannot be combined, Weip II, 801, where 8A. 232 and 22 C 633 are referredto IIP.R. 1913 ButJ« contra 
ii L R.73 = 8Cf.L j 191, 48 L R. 174 = 11 Cr L J 731. Sie also 20 C U. N 166 

{f) Murder and grievous hurt in removing dead body — Murder and causing grievous hurt caused 
ID removing dead body cannot be tried together, 10 P. F 190$ = 4Cr L J 285 

' is) Kidnapping a minor, wrongful confinement and assault on mother— WhtK M formed an 
intimacy wath H, a widow, who took to living openly m it/ r house and // j relations attacked the house of M, 
beat him and his brothers and earned off //^and were convicted unders. 452, 1 P C , and two years later they 
were again diarged under s 363 I P C, for carrying off and secretly confining H held the previous 

I ( I ■ • ■ • I 


and assault did not constitute a senes of acts, so conneaed as to form one transaaion, 26 M. 454; 27 C. 
1041 (F.B ). 

(A) Manufacturing, etc , and attempting to render fit for human consumption denatured spirit, Bengal 
Excise Act P’0/1909— The aas of manufaaunng tbeexasable articles seized and brought into Court bottling 
it possessing it selling from time to time vanous offier articles not before the Court and of attempting to 
render denatured spint fit for ‘human consumption 'do not constitute the same transaaion, 41 C. 694. 
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(0 Preparation of balance sheets tinder the Comi»nies Act. 5 . 2&2(VII of 1913) for two sears - 
field m be a rase of misiomcier of charges, tor the preparaUon for the years 1912 and 1913 , could not be resarded 
as one transaction vnthin the meaning of tins section, 81 Bom. L. R, 732. * 

(/) Fhre nnrder. In two sea.-A mplelmurder was committed by the accused in the forenoon and 
a double murder m the afternoon and there tvas no apparent connection betn ecu ihe tn o sets of murder The 
accused was charged, at one and the same mat with the commission oi five murders and comicted, held that 
the trial contravened the prm isions of ss. 233, 231 and 23s, and therefore, the conviction was set aside and a 
re-tnal on charges properly framed was ordered, 17 k. L. J. SH. 


6. Cases where acts held to form one transActlOB.'- 
(.) fransfir o/ prapertf h sretrU perioyis <m ml dap ij mt trmsactim -Where a commimng 
Magistrate named a genend chatge^iinder^s J106, I P C. against an accused pereon of several fraudulent 
..mA .u„ c-m .V r Judge limited the prosecution to tliree or four of the 
the case as to intention and sinulan^ of action and 
, - t" the words " same transaction," in this section, and 

thatthe accused should be toed for every such offence, 16 B. 4lt 

• Single theft from several owners -As there appears to be a difference of pmcuce in respect of 

treating thefts as single or several, if m one transaction things belonging lo different owners hat e been stolen it 
is necessary to issue some instructions for the guidance of the Pobce when registenag such cases to the Crime 
Register, or when sending them up for trial, and for the guidance of Magistrate when deciding wheOier a 
single trial or distinct trials are required. At the same time, rjoihing tliat is here set out can m any 
way control the disaetion given to Magistrates b> this section with regard to the framing of separate charges 
or the holding of separate tnals, whenever it appears appropnate to do so If the property, which it was the. 
thiePs imention (as shown by the circumstances or by his admission) to take, consisted of a number ot 
contiguous articles, which were reached by one and the same act of uesspass or which were the subjectol 
Single enterprise, thenioving of each article, m the course of the removal of the whole bulk of property, cannot 
ordinarily be considered to be a distinct theft The thieving project in such a case was single, although it 
may have been achieved in detail and the fact that the spoils taken consisted of several thiags whether 
belonging to the same or to different owners, does not necessarily break up the unity ot the transacuon. li on 
the other hand, the property taken consisted of a number of articles so distantly or diversely situated as to 
require a distinct act of trespass or a distinct enterprise for the removal of each the transaetjon must ordinarily 
be held to have been not Single hut complex ind its adiievemeiu lo have involved the commission of more- 
than one separate theft 


The jollowing examples will make ihe distinrtion ^ear — 

(a) A thief goes to a threshing floor where the gram of four cultivators is stored, and steals a little 
from every heap Unless it is shown that he had distinct designs against the several oiiners, it is plain thar. 
there was but one act of thiev ing accomplished through one and the same trespass 

{b) In a crowded place, a thief picks the pockets of /t, H and Ci m succession. Three thefts have 
been oonimitled — C P Cr Or, Part ll, No 20 .S<r,ralso 28 P. R. 1689. 

(m) Stealing at thi sofne time two buttocks of different owners if one /ra«sacftoM— Stealing at the 
same time two bullocks which belonged to two different owners, and which had been tied to the yoke of a can, 
constitutes one offence of theft only , Rstanfal 927 ; 1881 A. W. R. ISi. 

{,iv\ Receiving stolen pfoperty and assisting to Mwceo/— Receiving some property stolen on a 
particular occasion (s 411,1 P C ) and assisting to conceal some other property stolen on tlie same occasion 
(b 414, 1 PC) is in course of the same transacuon, 28 A. 313; 49 B 878 

(n) Dacoity and murder may form parts of the same transaction as principal and subsidiary acis~-A 
gang ofdacous, who were hiding m a luugle were acadentaUy discovered by an old woinaii who was set upon 
and murdered by some of them to prevent her raising a hue-and^ Subsequently they committed a dacoity 
in a village some distance from die scene of the murder Jleld that the joint trial of all the accused for an 
offence under s. 395, 1 P C , and some of tiiem in addition under s 302 1 P C , w as perfectly legal ,as the 
murder was comnwited m order to coinniil dacoity and the two offences formed parts of the same transaction 
A Bom h. R 769. See however lA A. 502, where robbeiy and murder did not form p-iris of the same 
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(rt) Conspxracy to wage war and eoneeal the existence thereof, ss 12I*A and 123 I p C— When 
person engagisd jn a conspiracy withm the meaning of s. 121 A, 1 P C, In furtherance of their object conceal 
the existence of their conspiracy from the authonites a charge under s 123, 1. P C , may be legally joined with 
one under s. 121 A. I P. C,S7 C. 467; IS C. W. N. 110S»15 C. L. J. SIT 13 Cr. Ii. J. 609. 

(rri) Extortion and false personation— ORtntxsimAetss 170 ^false personation of a public servant) 
and 380 (extortion), I P C,ha\ebeen held to constitute one transaction, because but for the personation, the 
accused would not ha\c been m n position to commit the act of extortion complained of, 10 A. S8. In 13 C. 
W. H.7S2asl2Cr. L. J. 346, It \vasAr/</ following lO A. 68, that there uas no misjoinder of charges, where accused 
was charged with personating a Policeofliccr under s 170,1 P C, and thereby, in such assumed character, 
doing or attempting to do an act under the colour of his office, and was further charged with three acts of 
extortion In respect of three sums, and m the alternative, on three charges of cheating, in respect of the three 
sums and finally of an attempt at extortion under ss 334 and 511, 1 P C , these offences having been committed 
in the same transaction. 

(till) Defamahon and using cnminal Jorce—VJhtTC the accused was in the first instance charged 
wih defamation, but the complainant m the course of his deposition further charged him with using cnminal 
force and the Magistrate tried for both offences jointly at one trial held that the procedure was legal, 3 Bom. 
L.R.67S. 

(rar) Distinct offences of perjury may constitute but a single transaction — Whereja witness gives false 
evidence before the committing Magistrate andun the Court of Session, if the statements are regarded as 
so connected together as to form parts of one and the same transaction, this section will apply and at one tnal 
the accused may be charged with any number of false sutemenis, Rataalal 336. See also Note lo to s. 233 

(*) Crieious hurt and making false entrus, ss 193, 218 and 331, fP C— Accused was charged 
with voluntarily causing gnevous hurt to person with view of extorting information from him and was also 
charged With making a senes of false entires so as to attribute another cause for the death of that person who 
died from the effects of the injuries inflicted by the accused. The accused was tnedatone trial for offences 
underss 193, 218, 331 and 330 tl4, 1 P C, and convicted of ofiences underss 183,218 and 331. 1 P C, Itwas 
contended that there was misjoinder of charges Held, that there was no misjoinder as the case fellwithm 
s 23S, aud illustration (/] The act of making a senes of false entnes so as to attnbute another cause for death 
was in continuation and pursuance to the transaction of causing gnevous hurt with a view to extort informs* 
non and the two acts formed part of the same transaction, 14 Bon. L.R.,41sl Bom. Cr.72» iSCr, I<. J.137. 

(4:*) Five accused persons /f, 8, CtDani J? finding that a robbery had been committed and that 
cash and ornaments worth a very large sum had been stolen aided and abened each other induang a >oung 
man /"whom they know to be entirely Innocent of the offence for the consideration of a bribe of Rs. 180, falsely 
to confess to complicity in the cnme and to acquiesce in being prosecuted for it, the object being to share the 
loot with the real thieves To this end the accused wrongfully confined p, fabncated false evidence m order 
to procure his conviction knowingly instituted a false prosecution against him and in that prosecution gave 
fal^ evidence in order to secure his conviction, ^4 was charged and convicted underss 195, 347, 211 and 195, 
Lf C, B and Cunder ss 145/109 and 357/109, D under ss. 281/109 and 347/109 and E under |s 193 for the 
offence of giving false evidence held, that the joint tnal was legal, 30 B. 49 followed, 

(arti) In 33 C. 161, it was held that the tnal of an accused person for two offences under s. 178, 1 P C., 
with two offences under s. 179 I P C , was not ilIegaL 

(ar»«) On the 14lh December certain Mabomedans who were alleged to have slaughtered a cow were 
vvTongfully confined by the accused who fined themand realised a certain portion of the fines and released 
them on their promising to pay the balance of the fine three days later , but on Iheir failing to do so they were 
again confined and maltreated by the accused on the 18th December The accused were charged under ss. 347* 
852 and 352, 114, I P C Held the occurrence that took placeon 14th and the one that took place on the 
J8th formed part of one and the same Itransactton The maltreatment alter the release from the wrongful 
confinement was the concluding portion of die some transacuon, All were confined for one purpose, namely 
for the purpose of extorting money, 42 C. 760 where 30 B. 49 and 27 B. 135 were followed. 

(arif) Using as genuine aforged document and the abetment of forgery —Tbe senes of acts beginning 
with the forgery and ending with the user of the foiged docnment in a Civil Court to support the avil claim 
must be regarded as so connected together as to form the same tninsaction or carrjmg through of a single 
predetermined plan, 16 Cr. L. J. 761 (B ). 
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I Where an accused person was charged with cheating under 5. 420 by giving the complainant 

base alloy as pure silver and also with theft under s. aso by subsequently stealing the alloy to remove the 
enfidenceagainst him, and was tried at one trial and «>nvicted Ar/i/ thaf though it was difficult to find tliat the 
two offences w ere committed in one senes of acts* so as to fonrj the same transnction. the e\ idence for s. 330 
would have been admissible as showing the conduct oi the aixused tn the vnal under » 420, tl at the accused 
w as not therKore prejudiced by the joinder of charges and that the sentences being concurrent accused w as not 
otherwise prejudiced, 20 A. L 3. 324 

7. Conspiracy and the offences to commit which the conspiracy was entered into form one trans* 
action,—^ and B conspire to cheat X, m pursuance oi that conspiracj and in fulfilment of its objectyf cheats 
X on a specific occasion he position may clearly be maintained that the two different offences of conspiracy to 
dieat committed by A and B and the offence of cheating committed by A alone liate been committed in the 
same transaction, 19 C. W. N. 672 =.21 C. L J 195=16 Cr.L. 3.8 and 21 C. L. 3. 201 = 16 Cr L. 3 . 9 re/fmd 
If A, B and CT conspire to make, or have in then possession or under their control, an expfo5i%e substance withm 
the meaning of the Expioswe Suhit^nctt Acty and, if in pursuance of {,uch conspiracy A makes or has in his 
possession or under his control an explosive substance, they may, if the Court thinks fit, be charged and tried 
together under s 120 B, I P C , and b 4 (b) of Act V I of 1908, 42 C. 937, Af M an employee of a Railway 
Company, D a consignor and iVhis gumastha were charged that ih^ had entered into a conspiracy to defraud, 
tile Railway in respect of height payable on goods consigned and .fl/^/was further Charged with receiving an 
illegal’gratification and in consideration of that sum and m pursuance of that conspiracy he was futher charged 
with having understated the weight of a consignment m a consignment note and defrauded the Railway of a 
certain sum The charges against &1 M were under ss. B, 42o and \6l, I ? C O and M were diarged 
under ss 120-B, 429 and 161/109, and all the three were jointly tried. .Wf/d the joint trial was valid as all the 
offences were committed m oue transaction, 19 C. ff. M. 6T2»21 C. L. 3. 193»»16 Cr. t» 3. Sj *9 C.373» 
« C.7i9{ 49 M.74 

Si, Separate retentlenet the proceeds of the same tbett or daeoity— Duty of presetntion ta 
make oat facts Jastifylnj Jolsder.^Separate retaioen, by different persons of separate articles at 
different places, although the articles may have been the proceeds of one dacoity, cannot be said 
to be m the course of the same transaction and person charged wiUi sucli retention cannot be 
tried jointly, 3a c, 1258. One trial for having been found In possessiou of stolen properties belonging 
to two different persons and stolen at differentumes Isillegal 15 C W.N 41B »* 9 Cr. L. 3. 277. Similarly, 
•where two persons were tiiarged under s 4U,i P C.inrespect of anicles at dvffetent times and without 
any connection with one another, 29 B. 442. Where the accused in one count was charged under s 411, 

I P C, with having dishonestly received or retained eight sets of cooking utensils stolen from eight 
different persons on eight different dates and m another court were charged with having aided and abetted one 
another iti the commission of the said offence /Tr/rf, that in the absence of evidence that the acts of receiving 
w ere so connected together as to form one transaction the charges iramed and the single tnal held with respect 
thereto were illegal , that the mere fact that there was no evidence of separate receipt or retention did nm 
justiiy the joinder oS charges and that it lay wpon the prosecution to establish the facts which would Justify suot 
a procedure. Puither, the dishonest receipt or retention of each article constituted a separate offence and the 
accused could only be tnedfor tliree oi sucdi offences commuted within one year, unless it were show^i that 
the receipt or retention of all the articles were so connected as to form one transaction, 9 C. W. N 1027. See 
aKo 6 W. R. 83 5 11 C. W. M. 1128 j 16 Cr. L. J. 210 fO ). See Note 35 tos 239 But under clause («) of the 
ed s 239 what is necessary for a Joinder of accused persons is, that one offender should commit tlieft an 
other receive the stolen property It is not, now necessary that the offence of tiieft and the offence o e 
receipt of stolen property should form one and the same Uaosacuon or be the result of the same conspiracy , 
so tlie abov e cases, m , 33 C. 1256 , 29 B. 449 ; 46 C, 741 are no longer good law 

9 3olnder of charges of criminal nbapproprlatloa or criminal breach of trust and falsification of 
accoiiatt.--tt here the falsification of account is made to cioakan embezzlement then the two offences have 
been committed m the same transaction and under s. 235 (1) they can be tried together, 40 C 318 ; but a charge 
of criminal breadi of trust cannot be tned jointly w ith an independent falsification of account, 40 C. 318 M 
also three distinct criminal breaches oi trust, s, 409 I p C, and three distinct falsifications of account cannot be 
Solnvly tned, W)M.878i llOtt) 2M.Yr.>l. S38 =.13 Cr. U3,8l, 41 C. 722, 13 i. L. 3.1059. SrfNotelO fvjto 
a. 233 and Note 8 to s. 234 .S'rr44A. 6(0 
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10. Effect of 1. 221 (3) OB charset of embetdemeat.-^S 222 proMdes for i ch'irge l>eing framed m 
re!>pec; of gross sums appropnated mthm 12 months from die first to tiie list and enacts tliat a charge so framed 
shall be deemed to be a diarge txlthin the meaning of s. 231, but it does not pros ide lint acts so clnrged shall be 
deemed to be one transaction within die meaning ofs. 233, SO K. S20. See also 29 H. 5S8 and Notes to s 222 at 
p. 549 and Note 8 to s. 234 

11. HalUplIeUy of Ghar|ei to be Avoided BDleea lotimata eonneetloD established —In 30 C. 822 die 
accused had executed a sale-deed of lands tn fax-our of D and xios alleged to ha\e forged the registration 
endorsement on the back thereof Next he forged a mortgage-deed in fax our of D of the identical lands and 
got It registered b) making a false statement before the Registrar Next he attempted to raise a loan from a 
Loan office on the forged mortgage-deed At one tnal tlie accused was tried for offences ss 467, 467/104, 
463, 46S'109, I P C, in respect of the endorsement on tlie salodeed, under ss 467,467/109 and 471,1 P C, 
in respect of the mortgage-deed under s 82 of the Registration Act in respect of the false statement 
and under ss. 471 and 417/109, I. P. C, in respect ot the attempt to dieat the Loan Office Held there 
x«as mispinder The forgery of the endorsement on die sale-deed and the presentation of the 
mortgage-deed before the Loan Office were not parts of die same transaction, tliough it might be con 
tended that the forgenes of the endorsement on the sale-deed and of the mortgage-deed formed part 
of one transaction, the object of xxhich Vios to den> the genuineness of the sale-deed and also the toiler) 
of the mongage-deed and ffie presentation thereof to the Loan Office xx-as one transaction in whiclt the object 
was to cheat the Loan office.* See 18 Cr. L. i. 7S9 where the tnal of an accused in respect of four distinct 
offences committed at different times at different places and against different persons m one tnal was held 
illegal .Sire IB P. R. 1902 j 7 F. R. 1901. Out where an accused person pretending to be able to get a post 
10 ' die complainant in Government serxice wrote leilers on xarious pretexts obtained several sums of monc> 
and used forged documents, the vanous iiiadents extending oxer a period of 5ve or six weeks and the accused 
was tried on seven charges three under 8 420 and the rest ss. 466 . 463, 471 and 419, 1 P C, held the joint trial 
of all these charges was perfectly legal under tins section, as the offence with whicli the accused were 
charged all formed one transaction, 11 C. V. K. TlS^SCr L. J, 431, where SO C. 822 aiid2 Cr. L. J. 34 axtdxslin' 
g ashed and 27 B. 139 followed See aUo 18 P. W. R. 1908 sa 8 Cr. L. J, 79. 

12. JeLat trial of offence committed by dtffereat aecsied against different perteni at different 
times— Four persons, members of the Police Force, were charged with ill treating the complainant H, his wife 
R and his son in law during die course of the Police inxestigation They were committed for tnal in two 
separate cases for the following offences — 

(1) All the four accused persons tor an offence under s 330 , I P C, committed against one Hanma, 
the cliarge covering several acts of xiolence alleged to have been committed against Hanma during his illegal 
confinement which forms the subject of the second head of die diarge 

^2) All the accused for an offence under •» 348, I P C, committed against flanma between the 5th 
and 18th January, 1889 

C3) Accused Nos, i and 3 for an offence under s. 348, 1 P C committed against the deceased Rakttiava 
xxafe of Hanma on the ISth January, 1839 

(4) Accused No 3 for an offence under s 330 1 P C, committed against the deceased Raknwvaon 
the i4th January, 1839 

(5) All the accused lor an offence under s 330 committed against \ellia in the interxal between the 
ISth and 23rd January, 1889 

(6) All the accused for an offence under s. 348, committed against \ ellia during the s unc perlo I 

(7) Accused Nos 1,2 and 3 for an offence under s. 346 I P C, committed ngnlii-it Vcllia bi'twisniv 
the 8th February and Sth March, 1889 

The committing Magistrate committed the accused In two scjnrute ciscs which wrfc III" 1 1 njniltof 
b> the Court of Session under this section and s 239 as the same four persons were iicciixrd in “ Imtli ( da) ^ 
and xrere under this seaion charged wath different offences committed In what w 11 xittiiill) nim tmn* n It Ml 
iiz, a Police investigation into an alleged theft <UBagadgert ' On appeal to ilic High Court It wm 

( 1 ) Though the members of a Police Force who bad conspired to nnltrc it miipci Inil [i-’Jintu In |||* 
course of an investigation, could under certain arcnobtances be dealt willi under llio provUI »iia of ||ili imjI ,ti 
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and s 239, fora senes of oppressive acts of which they viere guilty in the prosecution of their common object 
still it would be necessary to consider carefully whether the alleged acts were, as a matter of fact, so conneaed 
together in one senes as to form essentially and stnctly the same transaction. 

(2) If in anj case either the accused are likely to be bewildered in their defence by having to meet 
many disconnected charges or the prospect of a fair tnal is likely to be endangered by the production of a mas* 
of evidence directed to many different matters and tending by its mere accumulation to induce an undue suspi 
aon against the accused, then, the propnety of combining the charges may well be questioned. 

(3) All the several acts of violence alleged to have been committed against Hanma during his illegal 
confinement could be rightly regarded as constituting a single transaction. But the act of violence said to have 
been committed against Rakmava at a different place could not be regarded 4S a part of that transaction. Nor 
was the wrongful confinement of Rakmava by the accused Nos 1 and 3 on the JSth January a part of the 
transaction constituted b> the hurt which was caused to her by the accused No 3 on the previous da) In the 
same way, all acts of hurt caused to Yellia during his first period ofwrongful confinement would, with the con 
finement be a part of the same transaction Buithe second period of confinement which is said to have com- 
menced some time after the termination of the first period of confinement, would be a separate transaction 

(4) The combination of the two cases by the Sessions Judge necessarily prejudiced the accused 
by making It possible for the prosecution to bnng ‘orward a mass of evidence at the trial, relating to many 
matters, some only remotely connected with relevant que:»iioiis, which must, to some extent, have had the 
effect of embarrassing and confusing the accused 

(5) The omission to speafy m the first head of charge the several hurls caused to Hanma and m 
the fifth head the several hurts caused to Yelfia must also have added to the accused’s difficulty m making 
tlieir defence IS B. 491. 

13 Where one offence in the same transaction not cognitabla lor want of laactioo, (rial may 
proceed for the others —The accused by certain acts abetted an offence under s. 122, 1 P C, and by the same 
acts he also abetted the offence of dacoity under s 395, 1 P C Though under sub^ec (2) of this section the 
accused could be tried for both ot those offences, yet as this section is controlled by s 196 its operation in 
this case is restricted to the minor offence for which the accused could legally be charged and tried 25 B. 90. 
Where offences punishable under ss 183 and 186, I P C . were commuted and in committing those, offences 
under ss 355 and 323 were also committed, the latter offences may under this section be separately charged 
and no sanction is necessary, 31 M. 43 

14 Alternatiye charge is case of distinct traosactiess is bad.— Neither this section nor s 296 
relates to two acts which form two distinct transactions or empowers a Court to say in a charge to an accused 
persoa " Either on one day at one place you did an aa which constituted one of several offences, or on 
another day at another place you did a different act constituting a different offence and therefore you are guilty 
of some one or other of all the offences speafied,’ 43 P.R. 1887 

PUNISHMENT. 

15 When charges are for distinct offences, whether separate convietioDS and sentences are legal 7— 

In 7 A, 757, where the accused in the course oi noting constnictively caused hurl it was that 
separate punishments for the offences of noting and hurt were not legal, as it was found that none 
of the accused had indiMdually committed any act which amounted to voluntarily causing hurt Wi 
reference to sub-sec (2) it may be pointed out as a general rule that when, in the same penal statute, 
there are two clauses applicable to the same act of an accused person, the punishments are not to e 
regarded as cumulative, unless it be so expressly provided, Kataalal 506. Accordingly, a prisoner cannot be 
at the same time punished for committing an offence bv fire with intent to destroy a warehouse under s. 4 

1 P C, and for the offence of mischief by fire with intent to cause damage to property above the value o 

Rs 100 under s 433 1 P C.llB.H.C R. 13 Again the application of sub-sec (3) is exemplified in illustration 

(«) in which the case is put of a person committing robbery on S, and m doing so, voluntanly causing hm 

to him. Here the hurt constitutes the element of lorce whidi converts theft into robbery. Lastly, it should 
noted that s. 71 I p C„ makes no provision fora senes of acts, one part of which constitutes one offence in 

another part a separate offence but which when combined do not constitute a third offence Illustration 
(fi) to this section however shows what should be done in stiUi cases. This class of cases is governed by this 
section and separate sentences may be passed for each of such offences SffiOB 493j 12 M. 885 ® 
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(P, B ), When the tnal proceeds on two separate chafes lor two distinct offences and convictions are recorded on 
both, separate sentences ought to be passed, Rataidat S89 The accused was convicted by a first class Magis- 
trate of offences under ss, <67 and 380, 1 P C, and sentenced to one andtwojcars' imprisonment for each of 
theoSences. On a reference from the District Magistrate that sentences exceeded the powers of the trying 
Magistrate, fiz, two years , Ar/,/, that under cL(l) of this section the accused could legally be tried at one trial 
for those offences and separate convictions were illegal [see lllast (i)] inasmuch as though nothing contained 
in this section affects s. 71, 1 P C, still as the accused committed distinct offences, which when combined are 
not punishable under any single section of the I P C, s. 7l does not apply, Ratanlal 228. also 10 B. 493. 
But now when read in the light ot explanation to s. 35, the offences under ss 451 and 380 are not distinct offences, 
therefore the offender cannot be punished with a more severe punishment than the trying Court could 
award for any one ol such offences. Where a person was convicted under s 457, I P C, and was also 
con\ icted in the same trial under s. 354 and received separate sentences of 12 months and 6 months’ rigorous 
Impnsonmenls respectnely, ArW, that the separate sentences w ere not sustainable, 12C. W.H.IST. When an 
accused person Is convicted and punished for murder or voluntarily causing grievous hurt w ith a dangerous 
weapon, he cannot also be punished by fine for noting when all the offence formed part of the same transaction, 
Rataidal 493. Stt also cases under s. 35 \V here the charge against the accused is founded upon one single 
continuous transaction, the first thing to be ascertained is what is the pnncipal legal offence involved m 
theconductofthcaccused which wQuldsubject him, ilcomiaed, to the greatest amount of punishment? That 
being ascertained, the object of adding others is not the accumubiion of punishments, but to provide against 
the event of the evidence failing to establish the principal charges The most convenient course (with 
reference to appeals is to enter up findings on all the counts ) — Hlad H C Pra,7iQth March, 1863 

16. Separate panlihmeBt cannot be awarded where effeaee la to compoanded that the aim of ono 
tabataatlTe offence la the perpetration o{ tome other offence— This section, taken with illustrations, 
forbids two punishments for an offence so compounded that one substantive offence is the aim of 
the other, and evldenuary matter of the intent necessary to constitute that other Therefore, a person 
who has been tned and convicted under s. 369, I P, C , ot abducting a child with the intent ot dishoneslty 
taking movable property, cannot also be punished for the theft of a part of the movable property which he 
intended dishonestly to take through means of abduction, 7 U. H. C. B. 375 ; followed in Rataalal 159. (louse 
breaking by night with intent to commit theft and theit inthe building Ratanlal 79 and 95. Kidnapping with 
intent to steal and theft, 1 Bur. & R. 47S, 11 W. R. 38 or nding a horse furiously and knocking dow n a bystander and 
causing hurt to him, Ratanlal 159. If in the same transaaion two different offences are committed separate 
sentences must follow, 38 C. 4S3. On the question ot punishment see 1 A lOl and 544 , 6 A. 121 ; 7 A 29 ; 

1 B 214; 10 B.493 ; 6 a718»8 C. L.R. 390 ; 91.643, 10 A 53 at p.67 , 10 A. 146, 33 P.R. 1839, 31 P. R. 1894, 
23 B. 006; 12 C. 499, and Notes to s 35 contra 1 Bur 271. These decisions were given with reference to iHustra 
uons (z) and (Aiot s 434 ol A« \of J872 which are not reproduced under die present seciioa 

17. The major offence to be looked to— Pnsoner was squabbling with the husband ot the witness 
at the door of the house Witness remonstrated and abused the pnsoner when he merely entered the house for 
the purpose of commitUng an assault upon her and m carrying out that intention caused her gaevous hurt* 
Held that his conv icuon for the substantive offence of gnevous hurt was right, but not of house-trespass, 2 W* 
R.29 

18. For offences falling within two deftnUloas*— 10 C W. R SlS^SCr. L J. 383 dealing with 
offences under ss 201,202 and 176, 1 P C ,and 24 H. I.. J. 483 •= 14 Cr. h 1 214 and Notes under s. 403 

236* lia single act or senes of acts ii of such a nature that it is doubtful which of 
several offences the facts which can be proved will constitute, the accused 
Where it is doutful maj be charged with having committed all or any of such offences, and afly 
^mmrned'^ number of such charges may be tned at once , or he may be charged m the 

alternative wnth having committed some one of the said offences 

Jllusfrations 

(a) A IS accused ol an act which may dmount to theft, or receiving stolen property orcnmmal breach 
of trustor cheating Hemay be charged with theft, receiving stolen property, cnminal breach of trust and 
^eadng, or he may be charged with having comoiitted theh or receiving stolen property, or cnminal breach 
of trust or cheating 
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(i) A states on oath before the Magtstrate that he saw J5 hu C w «th a dub. Before the Sessions 
Court Estates on oath that i? never hit C W may be diargedm the ahemame and comicted of intenuonall) 
gi\-ing false etidence. although jt cannot be pro\ ed wbicfa of these contradi«ory statements was false. 

Notes —1. Scope and application of section — S 236 contemplates a state ol facts consutuang a single 
offence but it doubtful whether the act or acts involxed ma\ amount to one or other of several cognate 
o'^’ences, 23 C. 176. also 21C.93S} SU MS and 12&oin H.C.R.1 as to construction of s. 236 Sec 
Note 19 to s. 233 as to w heUier the exceptions to s. 233 are mutually exctusi\ e. 

S 236 IS the onl> section under which an altematite charge can be framed. The section provides 
fo- cmnulabte as well as for altematite charges and in s. 403 U is contrasted with s, 235 (1) wbichalso 
pTSudes for cumuUtue charge^ The offences under s. 23^ (1) are reietred to in s 403 as distinctive offences 
while that expression is not used in regard to the offences falling under s. 236. Under s 235 (1) the offences 
are committed In a senes of acts. They are distinct offences. Under s 236 the offences anse out of a single act 
O’- out of a senes of acts. The offences are not distinct S 236 does not appl> to distinct offences. It appbes 
as shown by lU. (a) and (<f] to s.403 to offences oithe same kind but which differ only in degree The 
difference and degree depend upon some added arcumstance of aggravation, eg, that the thief was the 
serv ant of the complainant or to a difference in ihe intention imputed to the accused as in the case of culpable 
homvade amounnng to murder But both these cases are cases not for alternative charges but of cumulative 
cliarges under s. 236. An afternaiive charge cannot be named in respect of distinct offences nor m respect of 
cognate offences when the difference is one of degree, ue , as to the intention imputed or as to some arcum- 
stance of aggrav aiion. An alternative charge unders. 236 can be framed only in thoscrare casesio which the 
prosecuaoo cannot establish exclusively any one offence, but are able on the facts which can be proved, W 
evclude the innocence of the accused and to show that be must ha> e committed one of two or more offences. 
The prosecution establish a corpui deUch on the facts which can be proved and the facts which cannot be 
provrt are subsidiary Ucts important only to this extent that the> deode under which penal provision the 
deltcfuni falls. Offences charged in the alternative anse out oi the same dthcium and are ^erefore necessarily 
cognate offences. Where the facts constituting <orpus deheh are doubtful no charge in the alteroative can 
be itamed. Per Pratt. I , la S S, L. R. 16 » la Cr. L. JT. «4. Crouch, A J C.. howevar, differed from. 
Vrati,] and A/Wthat there is no authority jor asserting that the alternauve offences must at best be offen"e» 
dealt with in the same chapter of the Percd Code or “ eogoale ’ in any other technical sense. The section is 
Dothing more than a permissive rule of procedure. Whether it is expedient to frame a charge in the alter 
native or whediet it will unfairly embarrass the accused lU ihc conduct of his defence are two of the 
important que»tions which should be answered sausfactonf), before the procedure isfollowed. Thedoubts^ 
which s. 236 seeks to provide are doubts as to what juierences will be drawn from the evidence if bebcved. 
The doubt whidi of several offences the facts proved will coosntute must arise from the very nature of the acts 
of vv hich It IS intended to offer e\ idence. 

Ss. 236 and 237 are merely provisions against the defeat oi ^u^hce on tedinical grounds. Vfhere an 
offence is proved by the evidence but its legal defimuoa t»doubbul or has been incorrectly given in die 
dharge then s. 23e or s 237 may be resorted to They really deal with particular instances which the langu^ 
o* s 235 might fad to co\ er, 9 K L. R. 26 14 Cr L 4. 135 In 10 B. 124 the section was held not applicable 

to different transactions see Note 20 

2. Section applies only where the application ol Jaw to the proted tacts is donbtfal and 
not where the facts are doabtfak— This section relates not to distinct acts, but to a single 
senes of acts where the facts being ascertained it is doubuul which of several secoons is apphca e 
43P.R 1857. See 14 I.L. J,587. This section applies to cases in which the Jaw applicable to ^ 

of tacts is doubtful by reason of the nature of the single act or senes of acts done, and in which U is taarg 
or found proved (as the case may be) that the act or senes of acfc» constitute one or 
several offences, the doubt being on a matter of lavw only Therefore a person cannot be chatg^ with muraw 
or alternatively of culpable homiade not amounting to murder, 12 P. R. 1857. here the doubt in the mm 
OI the ludge was not whether on the facts wbidi were held to be proved, the accuseds act tell within e 
purview ot s. 302 or s. 201 I P C. but whether there was sufBaent proof that the accused had m fact comimtt 
th- mirder of the deceased ot had merely been guilQ of causing evidence of murder to disappear anaier 
native conviction for both the offences is not contemplated by law 11 P. B- 19J3, 20 C. W. R* 166 
die accused was charged under two heads oi charge with dacoity in eadi oi two adjacent houses, and me 
Sessions Judge was unable to determine into whtdi bouse he entered, held tbit he was wrong in finding 
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luni guilt> upon an altematire findinj The Code onl) comtemplaies an altemau%e finding when the 
facts are ascertained and it would follow bei’ond doubt that the facts pro>ed constitute one or tw-o 
oSences under one section of the Penal Code, or when the esidenoe proses the commission of an o'lence 
falling within one of the sections of the Code, and it is doubtful which of such sections is applicable, 
Rataalal SO This section applies to cases m which the facts are not doubtful, but the application ot the law 
to the facts is doubtful Judgment in the altcmatite cannot be passed in cases in which it is doubtful of 
whidi of those o'Tences the accused is guilt) , 7 K.-W F. H. C. R. 137. See also 11 C. W. H. 330 = 7 Cr. L. J» 
362; Weir II, SOI. S. applies onl) to cases m which there is a single act or a senes of actb of such a nature 
that It IS doubtful whtdi o* set'eril o'lences is constituted b) the crimiml act or acts. It lias no application 
when there Is no doubt as to whidi ot several oSemes the accused his committed it the tacts as alleged b) 
tV prosecution are established 13 C. L. J. 374 » 13 Cr L.d 41,l6Cr L. J.761 (B) ; 5 B. U E. 15 = 13 Cr U 234. 

3. AlternatiTe charge cannot be framed fa respect of an offence under the Penal Code and an offence 
nnder a Special Law.— Both the provisions oi the law a» to judgment and punishment in the case oi an 
altenuuve charge are limited to offences oi the J^aaJ Code S 367 (3) contains an express limitation to 
that e‘fect and s. 72, 1 P Q, is hj s. 40 limited to offences under tlie Penal Code The word ’ offence ’ in s 236 
indudcs offences under Special Law-sand such offences ma) be changed cumulauvel) But the limitations tn 
«. 367 (3) and s. 72, 1 PC, seem to indicate tliat an altemame charge cannot be framed m respect ot an offence 
under the Penal Code and an offence under a Special Law, 3 8. L. R. 13 b 13 Cr. L. J 234. In this case the 
d,arge w as m the altemauv e under s. 409 I P C, or s. 52 of the Post O^e Act in that he either dishonest!) 
converted to his ownuse Rs.2and As. 13 proceeti-v of the bearing letters emrused to him or that he threw 
aw-a) the bearing letters 

4 *SeTeral«ffeneei*lBelade effenees sederthe tame teetleB.— i.e, not merel> several offences (tar, 
tvroorcQore) punishable under different sections, but also two or more offence^ pums^ble under the same 
section, w hether under the same part, or under different parts of the same section, S3 P. R. 18S3. The offences 
mentioned mthis section are not in fact offences ot the same kind ansmg out ot a single act or set of acts'* 
and committed at one and the same time 9 CSTlBllClkE. $23, but offences of different kincU. 

3. Hede ctframlsj charge Is ease of stelea prop«rtF.->Where an accused person tsfound tn posses* 
sioa 01 sev-eral stolen articles belonging to A and B at one and the same time, the proper course i» to frame 
twocharges, in respect of the properc) oiA one under s.379 and one unders 411,1 P C, expressed either 
altemauv-ely orcufflulattvely, and two similar charges m respect oi property of ^ The reason for the doable 
charge m both cases is that the Court is not in a position to affirm positively that Chas stolen tlie property, 
rather thanbe received it, and reason for framing distinct sets of charges as to the propert) oi A and the 
propety of ^ is that the Court is cot in a position to affirm that the propert) of A and B, supposing that it may 
have been recetred or retained b) C, and not stolen bv bini came into his possession by a single act o. 
receiving Prr Plovvde>, J , 26 P, R. 1889 

6. AlternaUte charge of ranrder and of caatiag disappearance of theerldence of the aarder.— The 
joind'r of diarge of murder, s. 303, L P. C, and of cauMog disappearance of the evidence o' the murder, 
s.201,LP.C., in the alternative is legal, 4 & L. R. 174i.= tlCr. L.d.731 /b/Zoarffg’ 1 8 L.E.73. however, 
30 C. W M. 166. In 11 P. E. 1913 it was suggested that live /octxx was doubtful wluch of tw-o offences the 
accused committed, the proper course would be to give the accused the benefit of doubt o’ the offence of 
murder See Note 1 abov e. 

7. Charge of alteroative common object when allowable In rioting cases.— In a case ot an uolawtul 
assembly, if it be the opinion of the Judge that there is ground for charging the accused with a common 
obf*ct different from that alleged by the prosecution, be should add a separate count or counts to the 
charge so that a separate v erdict could be taken upon it. This secnon only authonzes a charge in the alt 
tive when it is doubtful which is sevxral offences the facts which can be proved wiU constitute— not 
there may be a doubt as to the facts w hich constitute one of the elements of the offence, 31 C. 933. 

8. AlternatiTe charge under t. 189 ora.311, L P.C., If geod— In 30 P. E. 1910b30 P. V. E. 

Cr. L. J. 420, it IS Aria that offences under ss. 182 and 211 I F C, are essentially distinct and there 

a diarge in the altemaure under these sections. , 

9 AlternatiTe charges where death Ueanted.—i4, without {xovocation stabbed Z? with a 
peiietmted the cavity of the chest and caused 3"$ death. The Session^ Judge found the case did not 
clauses 1 to 3 s. 300, 1 P C, and there'ore acquitted A ot the charge of murder on whidi she wa» 
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THE CODE OF CRIMINAL PROCEDURE 


[Chap. XIX, 

(4) <4 states on oath before the Magistrate that he saw B hit C with a club Before the Sessions 
Court A states on oath that B never hit C A may be charged in the alternative and conv icied of intentionally 
gl\ log false et idence. although it cannot be pro\ ed which of these contradictory statements was false 

Notes.— 1. Scope and mpplication of section. — S 236 contemplates a state of facts constituting a single 
offence, but U is doubtful whether the act or acts imolved may amount to one or other of several cognate 
offences, 23 0. 175—176. also 21 C 933} aM.296 and 12 Bom, H. 0. R.1 as to construction of s 236 Set 
Kole 19 to s. 233 as to whether the exceptions to s 233 are mutually exclusii e 

S 236 IS the only section under which an alternative charge can be framed The section provides 
for cumulative as well as for alternative charges and in s 403 It is contrasted with s 235 (1) which also 
provides for cumulative charges The offences under s 235(1) are referred to in s 403 as distinctive offences 
while that expression is not used in regard to the offences falling under s 236 Under s 235 (1) the offences 
are committed m a senes of acts They are distinct offences. Under s 236 the offences anse out of a single act 
or out of a series of acts The offences are not distinct S 236 does not apply to distinct offences It applies 
as shown by ill (c) and (d) to s. 403 to offences of the same kind, but which differ only in degree The 
difference and degree depend upon some added circumstance of aggravation, eg, lhat lie thief was^the 
servant of the complainant or to a difference in the intention imputed to the accused as m the case of culpable 
homiade amounting to murder But both these cases are cases not for alternative charges but of cumulative 
charges under s 236 An alternative charge canaotbe framed m respect of distinct offences nor in respect of 
cognate offences when the difference is one of degree, ie,as to the intenuon imputed or as to some circum- 
stance of aggravation. An alternative charge under s 236 can be framed only m those rare cases m which the 
prosecution cannot establish exclusively any one offence, but are able on the facts which can be proved, to 
exclude the innocence of the accused and to show that he must have committed one of two or more offences. 
The prosecution establish a corjius delult on the facts whidi can be proved and the facts which cannot be 
proved are subsidiary facts important only to this extent that they decide under which penal provision the 
dehelum falls Offences charged In the alternative anse out or the same dehctum and are therefore necessarily 
cognate offences Where the facts constituting corpus deheli are doubtful no charge In the alteroauve can 
be framed. Per Pratt, J . la 8 8. L. R. 18 12 Cr. L. J. 224. Crouch, A J C , bowevar, differed from. 

Pratt, ] , and held that there is no authon^ for asserting that the alternative offences must at best be offences 
dealt with in the same chapter of the Penal Code or ‘ cognate * m any other technical sense The section is 
nothing more than a permissive rule of procedure Whether It is expedient to frame a charge in the alter 
native or whether it will unfairly embarrass the accused m the conduct of his defence are two of the mwt 
important questions which should be answered satisfactorily, before the procedure is followed. The doubts for 
which s. 236 seeks to provide are doubts as to what inferences will be drawn from the evidence if believed 
The doubt which of se\ eral offences the facts proved will constitute must anse from the very nature of the acts 
of which it IS intended to offer evidence. 

Ss 236 and 237 are merely provisions against the defeat of justice on technical grounds Where an. 
offence is proved bythe evidence but its legal defiouion isdoubttul or has been incorrectly given in e 
dharge then s. 23b or s. 237 may be resorted to They really deal with particular instances which the language 
Of s 235 might fail to cover, 9 N. L. R. 26 = 14 Cr. L J. 139. In 10 B 124 tlie secuon w as held not applicable 
to different transactions , see Note 20 

2. Bection applies only where the application of law to the proved facts Is donhtfol and 
not where the facts are doubtful —This section relates not to distinct acts, but to a single act or 
senes of acts where the facts being ascertained it is doubtful which of several sections is app ica . 
43P, R 1887. See 14 A.L. 3.887. ThissecUon applies to cases in which the law applicable to 
of facts IS doubtful by reason of the nature of the single act or senes of acts done, and in winch it is c rg 
or found proved (as the ca.se may be) that the act or senes of acts constitute one of more ® * 

several offences the doubt being on a matterof law only Therefore a person cannot be 
or aUematively of culpable homicide not amounting to murder IIP. R. 1887. Where the 
of the judge was not whether on the facts whidi were held to be 
purview ofs.302 ors 201,1 P C , but whether there was suffiaentprc 
the murder of the deceased, or had merely been guilty of causing 

native conviction lor both tlie offences Is not contemplated by law, . ^ 

the accused was charged under two heads of diarge with dacoity in each ot two adjacent houses, an 
Sessions ludge was unable to determine into which house he entered, held that he was wrong in finding. 



modernness 


850 


mdidore 








OF THE CHARGE 


587 


s 236] 


him gutlt> upon an altcm-iln-e finding The Code onij conuemphtes an alternatne finding when the 
facts are ascertained and it would follow be}ond (}oubt that the facts proved constitute one or two 
©'fences under one section of the Penal Code , or when the ei idence proves the commission of an offence 
falling wsthin one of the sections of the Code, and it is doubtful which of such sections is applicable, 
RatanUlZO, This section applies to cases in which tlie facts are not doubtful, but the spplicalion of the law 
to the fa«s is doubtful Judgment m the ahemitnt cannot be passed in cases in which it is doubtful of 
which of those offences the accused is gudtj , 7 K.«W. P. H. C. R. 137. Sm also 13 C» W. N. 330 = 7 Cr. L. J» 
362; Weir II, 801. S 236 applies oiili to cases m which there is i single act or a senes of acts of such a nature 
that It IS doubtful which of several offences is constituted b> the criminal act or acts. It has no application 
when there Is no doubt as to which of several offences the accused Ins committed if the facts as alleged b> 
the prosecution arc established 18 C.L. J.S74 is Cr. L J 41 j 16 Cr. L J. 761 (B) ; 5 S. L. R. 15ss 12 Cr L-d 221, 

S. Alternative charge cannot be framed In respect of an offence nnder the Penal Code and an offence 
nnder a Special Law.— Both the provisions ol the law as to judgment md punishment in the case of an 
alternative diarge are limited to offences ot tlie /Vna/ Codi S 367 (3) contains an express limitation to 
that effect and s. 72, 1 P C , is b> s 40 limited to offences under tlie /V/ra/ CeJe The word ‘ offence ’ m s 236 
includes offences under Special Laws and sudi offences may be diarged cumutativelj But the limitations in 
« 367 (3) and s. 72, 1 PC, seem to indicate that an alternative charge cannot be framed m respect of an offence 
under the /Vmh/ Cod^ and an offence under a Special Law, 3 B. U R. 16 b. 13 Cr. li. J 221. In this case the 
cltarge was in the alternative under s. 409 I P C, or s. 52 of the A)f f Wr/ in that he either dishonestly 

converted to his own use Rs,2aud As l3proceed> of the beanng letters entrused to him or that he threw 
awaj the beanng letters 

4 . * Several offences’ laclade offences ooderthe same section —t r , not merely several offences 
two or more) punishable under different sections but also two or more offence> punishable under the same 
section, whether under the same part, or under different pans of the same section, 32 P. R, 1853. The offences 
mentioned in this section are not iii fact offences ot the same hind arising out oi a single act or set of acts’* 
and committed at one and the same time 9 C. 371 *• 11 C L. B. 523, but offences of different kinds 

5. Mode offramlflg charge la ease of stelen property.— Where an accused person isfound in posses 
Sion oi several stolen anicles belonging to /f and ^ at one and tlie same tune, the proper course is to frame 
twodiarges, in respect of the property ot ^ one unders 379 and one unders 411,1 P C., expressed either 
alternatively or cumulattvelj, and two similar charges m resj>eci el property of ^ The reason for the double 
charge m both cases is that tlie Court is not in a position to affirm positively that Chas stolen tlie property, 
rather than he received ii, and reason for framing distinct ^ets ol charges as to the propertj of A and the 
property of Zf is that the Court is not in a position toaflSrm that the propert) of /I and JS supposing that it may 
have been received or retained b) C, and not stolen bv him came into his possession by a single act of 
receiv ing Prr Plow den, J 26 P. R. 1899 

6. Altusatlve charge «f merder and of eansiog disappearance of the evidence of the morder.— The 

joinder of charge of murder, s 302, I P C , and of causing disappearance of the evidence of the murder, 
s 201,1 P C, in the alternative is legal, 4 8. L F. 174 = 11 Cr.L J, 731 /of/ozc'iffg- 1 8 L.R.73 Stf however, 
20C.W N. 166. In 11 P R 1913 it was suggested that if /act it was doubtful which of two offences the 
accused commuted, the proper course would be to give the accused the benefit of doubt o' the offence of 
murder Sef Note 1 above 


7. Charge of alternative common object when allowable in rioting cases.— in a case of an unlawtul 
assemblj, if it be the opinion of the Judge that there is ground for charging the accused with a common 
object different from that alleged by the prosecution he should add a separate count or counts to the 
charge, so that a separate verdict could be taken upon it This section only authonzes a charge m the alterna 
tive when it is doubtful which is several offences the facts which can Iw proved vvill constitute— not when 
there may be a doubt as to the facts wbidi constitute one of the elements of the offence. 21 C. 935 

6 Alternative charge nnder s. 189 <ira.311t I. P.C., if good— In 20 p. R. 1910 = 30 p. 77 . R 1910 = 11 
Cr L.J.420,itisA^Wthat offences under ss 182 and 21 l I p C. are essentially distinct and there could not be 
a charge in the aUernaUve under these sections. 


9 lltnn.Ui. cl.rj., irka. death U „..td— wiUioat pro%ocation subbed £ with a kiiiie which 
peiiettated the cavity oi the chest and caused death. The Sessions Judge found tlie case did aotfalliuthiu 
clauses 1 to Sols. 300. 1 P C , and therefore acquitted., of thediarge of murderon whichshe wascotuuuued 
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tut convicted her under & 326 of voluntarily causing gnevous hurt with an instrument used for stabbing Held 
that A should have been charged alternatively under ss, 302, S94 and 326, and that if the Judge found the case 
did not fall within any of the four clauses of s. 300, and tlrat the exceptions to that section did not apply, he 
should then have considered the charge under s 303, and found whether or not A knew she was likely to cause 
death, the charge of causing grievous hurt being altogether inapplicable to cases which a person causes 
death by an unlawful act which he knows likely to cause death„ 1 Bar. S. R. 300. 

10 Effect of conviction or acquittal after a trial on a charge under this section. — This section 
contemplates a state of facts constituting a single offence, but where it is doubtful whether the acts or act 
involved may amount to one or another of several cognate offences. Where that is the case, the accused may 
be simultaneously charged w ith and tried for the comuiission of all or any of such offences, and after acquittal 
or conviction cannot again be tried on the same facts, either for the specific offence or offences for which he has 
already been tned, or {for any other offences for which he might then have been tned under the provisions of 
the seaion, 23 C. 174 at p. 178, 26 Bora. L R. 440. 

11. The reversal of veidlct sets free all the chargee.-^ Where an accused person is charged with and 
tned for various offences arising out of single act or senes of acts, it being doubtful which of those offences 
the act or acts constitute and where he has been acquitted by a jury of some of those offences and convicted of 
others, but the Appellate Court reverses the verdict and orders a re-tnal without specifying the charges on 
which the re-tnal is to be held, then such re-tnal must be taken to be on all the charges as originally framed 
and the acquittal by the jury at the previous tnal on some of such charges is no bar to the accused being tned 
on them again 22 C. 377 ; 23 C. 973. 

12. Definite finding on each eoant'shoold be given.— Where accused is charged on the same facts m 
the alternative on a graver and on a less senous count, the Court should record a definite finding on each count, 

1 Bnr. a R. 374. 

15. Powers of Appellate Coart —It is not competent to a Judge in appeal to alter a charge under 
5 376,1 P C into one under s 366,1 P C, becaij»e a charge under the Jatlersecuon involves different elements 
and different questions of tacts from one under s 376, 1 P C , 8 Bom. L. R. 120 m 3 Cr. L. J. 240. 

ALTERNATIVE CHARGES IN CASES OF PERJDRY. 

14. Law as to contradictory atatemento.— Illustration (^) which is new is proposed to settle the law 
that contradictorj statements by a witness which are itreconalable constitute the offence of intentionally 
giving false evidence, though it cannot be proved which ot the two statements is false Slateinent o/ Objecls 
and Jieasons Set Ratanlal 26. The illustration adopts the Full Bench view in 21 V. R.72 (F.B.) Scope of 
tlluslratton (i) In 15 K. L R 148 « 2 Cr. L. 4. 590, it is laid down that Ibis, illustration must be strictly confined 
to the case of two contradictory statements of the same kind and cannot be applied to statements falling 
under the two different parts of s. 193 I PC Thereforethe accused making a false statement man invesli 
gation under s J75, and a contradictory statement before a IMagistrate could not be convicted in the 
alternative, 18 B 877 and 28 B 533 relied on This view, however, seems to be erroneous i>ee 5 M. L. T 356 ; 
22A.11S, 1908 A. W. N 73. 

13. Effect of change of the Law.— In a charge under s. 193, 1 P C , it is not necessary to allege which 
of two contradictory statements upon oath is false, but it issuflSaent (unless some satisfactorj explanation of 
the contradiction ‘•hould be established) to warrant a conviction of the Offence of giving false evidence to 
•show that an accused person has made one statement upon oath at one time and a direcflj contradictory 
statement at another, 7 A. 44 

The cases in Ratanlal 518 and 336 and 18 B 377 are now superseded to this extent. 

16. Form of charge under this lection.— Form XXVIII (a) 4 is referable to this section and fs 
intended to be exemplar of a charge in the alternative under this section, 32 P. R 1888 

17 AUernative charge in cases of contradictory itateniCDti — proaecution on alternative charges of 
persons who make contradictory statements to the Police and to'a Court has its conveniences, but It has also its 
drawbacks It is not a proseaition to be encouraged and is justifiable only when the prosecution is unable to 
prove which of the comradiciory statements was false, 27 P.R 1890} 11 Cr. L. J. 7S4 (Borinn); 3 L. B R.204«» 

4 Cr. L. J 469 The accused must have been under a legal obligation to speak the truth on both the occasions, 

4C.W.N.2(9tlOB 124tllB 702 , 18 B. 37T } 27 C. 495 It must be remembered thatthe accused might have 
made two statements m perfect good faith, and yet quite irreconcilable, 28 B. 538. WTiere a person wi« 



llOLESTamOjJ 

■ 

ilOilEaSTUJI 

tom?, trointao)e< aheai^mnaa, load, burden ] Tor 
treubU, VO UaUtb , to tcudvt unc >ey , to vtx | 

Tbor baieiaofcaiidli? CttuttbaiUioceilciieppoi Ion j * 




; &isic*ied, dieUutitQie, ftQngfuxw> uccatLscai 

n Onaittio laoUiU. 

’*«o n. TToubUsoin* 

KolSs'tle, n> ^olovaUoai UoabU, '<cx»lIoa 


\ mole See Mo(.E and UotO 




4 itt'ttlal riemest, • l/’cWbg j«lot ftai 
or eorjiamUeD, hkmiiI or loausnllU tlrtu®- 

onanWy, an linrioniivnleuiBtgt. (wl 

0 lA/rcl> rtndewy, er Bcaauft “"/W 
lojiroduca tagilen e(partaWynoU»ii aMulaww 


belnt (nsMIACil i 

>101 U ll-tKi’tloii i> TFi , Pr ^ I 

«u«4cic\ia IV tvorfi<{ luioaa »>«« t 'ine 
sal of TnoltiAiiigi or ibo atal* of bctsc ao(iii!<<j, 

in itt iti Q 1 

>1 I M II rr n Onaaiho otVliataUcli sioUftM,| 

>iul'U|> ■ ' . * . v' 

lb n Mowniva 1 icr 
ev culuicnr U S Ltd nvi( ^ 
ro<t, nnd/lir<i'< to make I 
1 ro rnaka toft or tvndtl • 

^rouil 

3 Touasflgt aiTiiinorli 

3 To aipaaaa at rxcllril , 

pociry lo calm ‘VUtll a 

vlicic plaliborn hcarla ' 

4 ioteductinliattlintia • 


Iba prctPTBatMal aoftoiia • 

an OTcan ^ * 

MOl'll tftila (lOI 11 JI nt molbfuilo agftiaif.aaak ) "tQ a 
ic>a (r^ia aitfi/M aoft] Boftixaa, «1]amliia''v , I ic ii 
«i.nVno«, tftarpj ' 5 i 

.1|a| ■ I ' noflaacu* toft fiofotaoi-j “jj 




ft,*,! S.a.filosit 4,<Hl,»ia, J^iaborti «fti«,iKril&at,fBU,orafi, «/• 



OP THE CHARGE 


589 


S. 236] 

co:ui«edofgnjng false cMdence upon analteniatuediarge.A^Wbj the majonty of Ihe Court (Jackson and 
Thear, that the con\Jctionwis good, not»idistanding the jury had not distinctly found which 
of the two statements charged was false 31 W. R.72«a is B. L. R, S24(r.B.). But an accused should never 
be called upon to plead in the alternative, but separatel) to each of the heads of a charge, Ratsolal 377. 
Two distinct cliarges ought to be framed, one relating to eadi statement and such evidence as is procurable 
should be adduced to prove the faKity of one or the other of the statements, Weir II, 239; Ratanlal 386. 
It IS only when it is found impossible to saj whtdiof tlicoonflictlng statements was false and the two could not 
be reconaled, the prisoner should be convtctedin thealtemative on a charge framed under this section Weir 
II, SOO, which follows 1$ B. 377. See also Ratantat 386. If each of the statements is found to be false, then 
conviction should follow on both heads of the charge. S^e Note 13 to s. 233 at pp 647 and 643 

Although a statement which is made in the course o!a Police investigation under s 164 of this Code 
is not evidence in a stage of judicial proceedings but comes within the words “ evidence m any other case ” 
in s. 193 I P C, >et it can be linked with a statement which is in evidence m a stage of the judicial 
proceeding following on the investigation, so that the two can be said to be a senes of acts on which an 
alternative charge can be framed under this section of intentionally giving false evidence under s. 193,1 P C 
//eld, by Macleod, C J , Pratt Fawcett and Setalvad, J (SiiaH, J , dtssenltn^), *8 B. 377 (F.B ) overruled 
a3Booi.L.R.l(F3), 

16. Aeeaicd shevld have an opperteaity of expUlalnj eoDtradlctory itatetteBb.—Where there is 
a tnal on a charge of giving false evidence by reason of contradictory statements is of the first importance 
( 1 ) that there should be clearest and most precise evidence of what the statements alleged to be contradictory 
really ate , and (2) that accused should have every possible opportunity of explaining the statements m question 
and of showing that the alleged contradiction does not really exist Where the accused had not such 
opportunity, the High Court ordered a re-tnal. Per Straciibv, C J, 1899 A. W. N. 39. Extreme care 
has to be taken that the accused person real!) understands the nature of the case against him and the 
Circumstances which he is asked to explain. Per Knox, J , thtd Every presumption in favour of the possible 
reconcihation of the statements must be made. 10 B. 131; 7 A. il 3 C. W. N. 81. See Notes 130>J33 to a 195 

19. The two eeatradlctery stetemeats might have been in the coBrie of the same depethloa.— The 

•< 

fully satisfied that the statements are from every point of view irreconcilable and it is the duty of the Court to 
«ee whether the statements can be reconciled or not iVrCHANDAVARKAR J 38 B 933 

20. Charge In alternatlYe of two differeot offences ander two different sectione of the Pena] Code is 
badin law —The accused was charged in the alternative, by the trying Magistrate as follows — 

•'I, W W Drew, Magistrate ol the first class hereby charge >ou Ramji Sajabarao aa follows — 
That you on or about the l3th day ot October 1882 at Nandorpada stated that jou had seen Vishnu Vaman 
and Mahadu Lakshman carrying teakwood from Gohe Forest to Narayan Ramachandra, Range Forest Officer, 
and on 14th February, 1885 >ou stated on oath before the firsKlass Magistrate at Pen, at the trial of these 
persons, that you did not see where the> had brought the wood from, and thereby committed an offence 
punishable under s I82 or s 193 of the I PC, and within my cognizance , and 1 hereb> direct that jou 
Ramji Sajabarao, be tned b) the said Court on the said charge 

At the tnal the accused asserted the troth of the former of these two statements and denied having 
made the other The Magistrate was unable to find which of them was faUe, and convicted the accused, in 
the alternative either under s 182 or s. 193 of the 1 P C Held, that the charge was bad iu law, being an 
alternative charge in a form forbidden b> s 233 which direos that, for every distinct offence of which any 
person is charged, there shall be a separate charge. Nor conid the accused be tried upon a charge framed 
in the alternative as in the Form XXVIII, Sch. V of the Code For, upon the facts alleged, there was no way 
of charging him with one distinct offence on the ground of self-contradiction. He could not successfully be 
charged under s 193 I P C, on contradiaoty sutements, because he only made one deposition m which there 
were no discrepancies , and, similarl>, he could not oe charged under s 182 of the I P C, for he onJj once 
gave information to a public servant Held, also, that having regard to ss 225, 232 and 637 of the Code, the 
accused, convicted upon a such a charge, must be held to have been misled in his defence, and his conviajon 
and sentences were set aside 10 B. 121. 5^fl5B 491 and 11 A. 503. 
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237 * ( 1 ) case juentioned in section 236, the accused is charged wtth on^ 

offence, and it appears in evidence that he committed a different offence lor 
iihicli he might hate been charged under the protisions of that section he 
may be conticted of the offence which he is shown to have committed 
although he ivas not charged tvith it 

Note —Sub-section (2) oi this sec ion has been omitted by Act Will of 1923 But it i» reenacted 
33 sub-section (2 A) to s 238 

III titralton 

A IS diarged with theit It ippears that he committed the offence of criminal breach of trust or that 
of receu mg stolen goods He may be convicted of cnmitial breach of trust or of receiving stolen goodsfas 
the case may be) though he was not charged with such offence {JSee 17 M L J 219 »= 6 Cr L J 479). 

Note— 1 The effect of the removal of sub-sec. (2) irom this section — section 403 (1) refers to ss 236 
^ j rf-i. a longer aj ply 

For this see Vo e 


When a per on is 
charged with one 
offence he can be 
comicted ot another 


2 Can a person be convicted of the abetment of an offence when charged with the principal offence 
only?— Ordinarily the facts required to prove the abetment would not be included in the facts constituting the 
principal offence The abetment would precede the commission of the principal offence itself where it 
consists of tlie abettor being a party to a conspiracy In or investigating the principal offence or help m the 
commission of It Therefore when the charge is of the principal offence only it cannot be said that he has to 
meet facts which occurred before the principal offence \\ est J m 11 Bern H C. R. 240 held that it is not 
open to 1 Court to find a man gudly of the abetment of offence on a charge ol that offence itseU. When a 
man is accused of murder he may not be conscious that he will have to meet an imputation of collatersl 
arcumstances constituting an abetment of It whidimay be quite distinct from the circumstances constititing 
the murder itseli A charge of the offence simply as such gives no inumation of a tnal to be held for the 
nbetment In 33 M 264 the Court held that when a person has been charged with a certain offence 
(ss 467 and 468 I P C ) and has been convicted oi that offence tbe Appellate Court cannot on 
finding the conviction is not sustainable convict the accused ot the abetment of that offence Set 
abo 13 Cr L J, 203 (M ) In23M L i 722<=»13 Cr L J 453 Suvdvra Iver J after referring to 
the above cases atnted as follows — 1 do not think that 23 U 264 intended to lay down a univeraal 
rule that m no ense can n conviction for abetment be possible where the charge was only of the principal 
oflei ce. The questionis what the facts charged were. If on those facts two charges could be framed namely 
the commission of the pnncipal offence and the abetment thereof by virtue of provisions of s 237 the 
accused may be convicted of the offence of (he abetment though it was not separately charged agiinsthim. 
The Code hys down no specific provision with respect to the question decided here but the principal is laid 
down in ss 236 and 237 Applying that prfnaple I come to the conclusion that m tins case the accused may 
be convicted of the abetment of criminal breach of trust In 16 Cr L J 876 (Borina) the Full Bench was of 
opinion that it would not in all cases be illegal to convicta person of the abetment of an offence when the 
charge is for the offence itseli In that case the verdict of a jury convicting a person of the abetment 01 
robbery on a charge of dacoity was upheld. See also 25 C ^17 where a conviction under s 467/114 was held to 
be irnpropcr vnd the conviction was changed to s 467/J09 I P C 

3. Conviction for snbatantlve offence when charged with abetment only —Four persons were charged 
under ss 232 and 23o I P C lor coining false rupees not for the purpose of making gain by passing them 
off on the public ns good rupees but for the purpose of getting them secretly into the house of the coiner’s 
house enemies ngninst whom they were making a diarge of theft to the Police accompanied by a request lor 
seardi ind the accused were convicted inder ss 235 and 196/J07 1 P C Tbe High Court while acquitting 
the accused under s. 235 I P C, altered the conviction under s. I9a/I07 1 P C tooneunders 195 I P C The 
course was justifed under this sectioa There can be no doubt that the accused might have been charged 
under s. 10 s 01 strengtJi of s. 236 for the whole story of the plot to fabneate false evidence which plot I have 
found proved was detailed in the case for possession and fanned an integral part of that case The accused 
were iware that il is was a part of the case against them all through and through and they have suffered no pre- 
judice 43 P L. R. 1912 17 P W R. 1912 » 13 Cr L. J 232 
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ft. CoDviction far offence not chtr^ed it le|al, If the faets which tccoted wonld have to meet on tQch 
ATI offence, be the tame at on the offence char jed.—{0 frearA «/ trust and cheating— a person 
charged with ( 1 ) attempting to commit cnminal breadi of trust, ( 2 ) framing as a public servant an incorrect 
document to cause an injury, (3) framing ns such public servant an incorrect document to save i person front 
punishment, and was acquitted on the ground that he was not a public servant though the Judge found that 
he had framed the document with a fraudulent intent , ilrf</,thalhe ought to have been convicted of attentpt 
ing to cheat, as the facts he would ha\ e had to meet on that charge were the same as he had to meet on the 
charge of cnminal breach of trust 8B 200 nnd 17 B. S69, («) Keeeivvtg stolen Pro- 

perty and theft A person charged and tncd uuder s 441 I P C ,niay without altering the charge be com icted 
of an offence under s. 379, 1 P C, though the proper course would be to alter the charge under s 227, 1883 a. 
V. N. 116 SV-f also 17 H. L. J. 219as9 Cr. L. J. 473. {tti) Charges under s \U A, eonvtetion under s 153-^,/ 
P C — An accused tried and diarged with an offence under s )27 A m respect of an article in a newspaper 
may be convicted unders 153 A in respect of the sameariicleeven though not charged w-ith it 38 B 77 and 
also 33 B. 221. See the same cases noted under s. 234 

5. Operation of leetlon limited (o cognate offences..— Where charges are n:t ejusdem genens, ic, of 
the same nature, a Magistrate should not amend them at the last stage of tne inquiry The powers given by 
ss. 230 and 237, do not justifj such amendment so as to prejudice the case for the prosecution J^r Ranade, j , 
19 B. 61 at p.71. (t) Murdtrand theft — ^Thts section and s. 236 refer to cognate offences, but do notrelateto 
offences of so distinct a character as murder and theft Where, therefore, a person charged wnth murder, tvas 
acquitted of that offence, but com icted of theft with reference to the provisions of this section , held the convjc 
tion was altogether unwarranted, 1883 A. W. H. 95.— (iij Rape and Kidnapping A person charged with rape 
caanotbe convicted of kidnapping, 8 Bom. L. R. 120 as3 Cp. L. J. 210 (ui) Ss 193 and 211, IP C— Uncon- 
nected offences.— ‘K person charged wiUi dacott>, cinnot be convicted of dishonestly receiving stolen property 
(S.412, I P C) which had not been shown to be a part of the property taken m the dacoity, Ratanlalsi 
See 93 P. L R. 190ft , 5 C. 871 j 8 B. 200 ] 22 C. 1006. In the tnal on a charge of abetment of forgery under s <(67 
I P C read with 8. 109 I PC, the accused cannot be convicted of using a forged document under s 471, 1 P C ■ 
ss. 236 and 237 of the Code do not warrant such a conviction, the offence of abetment of forgery is complete 
when the document is written and signed but the user is a distinct and separate offence, SO C. V, K, 432. 

6. Where effenee* are dbtlact, trial iboold be aeparate.— (t) Two sets of accused— Two acts of 

abduction, separate and distinct, on one and the same girl were alleged to hive been committed by two sets of 
persons of different dates. There were abo charges against members of both the sets of having concealed the 
kidnapped girl and the charges were all tned together The jury returned a verdict oi ‘not guilty" against One 
person and they found the others to have abduaed the girl from die guardianship of her parents and that it 
was not proved that the girl was below 16 years in age He/dihas ihe trial of these distinct offences by 
separate sets of persons was illegal and must be set aside and the re-lrnl of each of the offence with which tlie 
accused were diarged was ordered 1C L.J 493=2 Cr.L J 393. 5irp also 23 C. 104. (it; Distinct offences 
against two Where the accused was charged with assaulting a public servant, iia, a Police 

constable, and in the trial a witness deposed be was assaul'ed by the accused and the accused was found not 
guilty of having assaulted the constable, he cannot be convicted of having assaulted the witness vvidiout any 
compfaint by the witness Section 190 (c) does not authorise the Afagistrate to convict him oi such an offence 
as m that case further proceedings must be taken under s 191 before conviction, 6 C. W. N. 203. 

7. Charge onder s. 323 read with ■ 149, 1. P. C.— CosYlctfon under i. 329, 1 P. C.— A person charged 
for offences under s. 147 and for offences ss 304, 925 and 323 read with s 149 I P C, cannot m the event of 
the charge not being made out, be convicted of an offence under s 32o, I I* C, 34 C. 693 , 6 C. W. N 98 , 17 C, 
W.N. 63:16 C. W. N. 1077 = 13 Cf. L.J. 502. In i9C.W. M. 211, a conviction was upheld on the ground 
that in the circumstances of that case the offence under s 326 was included m the constructive offence und^r 
s 326/149 and see Note 10 to s. 233. See Note 2 to s. 232 and Notes 5 and 6 to s 227 and also 41 C. 682. 

8. Charge under a. 141, I. F. C.— CoarlcUon for common object different from that eet oat la the 
charge —See 36 C. 86S , 6 U. L. T. 17 = 11 Cr. L. J. SO ; ftO C. 168 { Note 1 under s 22o and Note 13 under s. 23^ 

9. In a case tried with assessors their opinion most be obtained in respect of the offence not charge^. 
—It is very doubtful if this seaion applies to a case m whidi the true nature of the offence is not open to 
reasonable doubt, Veir II, 301. In this case it was furtberruled that a person cannot be convicted of an offence 
with which he has not been charged, but which the evidence shows he has committed m a case tried with the 
aid oi assessors, when the opinon of the assessors has not been taken with regard to such offence. But 
Notes to s. 286. 




592 


THE CODE OF CRIMINAL PROCEDURE 


[Chap XlX, 

10. Effect of 88.237 and 333 on poyrersof Appellate Coart.— The powers o! the Appellate Court 
s. 423 (a) are not qualified b> ss 237 and 233, The finding which an Appellate Court may alter unders 423 
(i) may relate either to an offence with which the accused was separately chafed in the Lower Court or to 
o! which he might be conviaed without a distinct charge In cases not falling under ss 237 and 238 no dcf^^^ 
the Appellate Court cannot convict a person ol an offence which he was not charged m the first Court 
where he has been charged and the first Court has recorded a finding on the charge there is no reason 
holding that the Appellant Court cannot alter the finding because the offence of which he was acquitted hy 
the Lower Court was not an offence w hich did not fall under ss, 237 and 238, 23 Cal 975 j 27 C. 173 /ollouiei> 24 
M.Ii.J.B05*=(1911)2M.'W.H.l06«10M.L.'r.66 = 12Cp.L.J.289. See 'i 423 Where the prosecution f^as 
established the necessary facts the Appellate Court may alter charge or finding, without directing a new 
proi.ided the accused be not prejudiced, 26 B. 863. In 4i C. 537, the High Court on revision quashed 
convicittoti under ss 46 and 52 of the Bengal Exctu ^r^and convicted the accused under s 61 ofthesam® 
with whicli he was not dvaiged, holding that was a case to which ss 236 and 237 applied. See also 33 K. 2^' » 
19 C. W. H. 1276 » 15 Cr. L. J. 704. 

236, (0 When a person is charged with an offence consisting of several particulars^ ^ 
When o ff e n c e combination of some only of which constitutes a complete minor offence, and 
proved included in such combination is proved, but the remaining particulars are not proved, 
offence charged convicted of the minor offence, though he was not charged with it. 

(2) When a person IS charged with an offence and facts are proved which reduce it 4o 
R minor offence, he may be connetedof the minor offend, although he is not charged with it 

, (2-A) When a person is charged with an offence, he may be convicted ol an attempt 

to commit such offence although the attempt is not separately charged 

(3) Nothing in this section shall be deemed to authonse a conviction of any offence' 
referred to m section 198 or section 199 when no complaint has been made as required by th^t 
section 

fltustraiions 

fo) B IS charged under s 487 of the Indian Penal Code, with cnnimal breach of trust m respect 
property entrusted to him as a carrier It appears thathedldcommit criminal breach of trust unders 406inri?^ 
pect of the property, but that it was not entrusted to him as a earner He may be conv icted of cnminal breai* 
of trust under s. 406 

(b) ^ IS charged, unders 323 of the Indian Penal Code, with causing grievous hurt He proves th^*- 
he acted on grave and sudden provocation He may be convicted under s. 335 of that Code 

holes.—!. Scope of the section —This section applies to cases in which the charge is of an offenc^ 
which consists of sev eral particulars, a combination of some only of which constitutes a complete minor offence 
The gnver charge in such a case gives to the accused notice of all the circumstances going to constitute th®^ 
minor one of which he may be convicted. The latter is arrived by mere subtraction from the former 
when this is not the case, when the circumstances embodied in the major charge do not necessarily aiii* 
according to the definition of the offence imputed by that charge constitute the minor offence also the principle 
no longer applies, because notice of the former does not necessarily involve notice of all that constitutes 
latter The section is not Intended to apply to a collateral offence It is not open o a Court to find a ma^ 
guilty ol the abetment of an offence on a diarge of the offence itseU, 11 Bom. H. C, R. 240. Though an accused 
may be charged vrvVhealvemaVwe with either ol two oRewces under s 236 or may be convicted under s 237 
of the second offence when charged with the other, the two sections must be read along witli s 233, 911 U' 

B R. 98 » 13 Cr. L. J. 429 But this is merely an enabling section Its provisions are not imperative and 
therefore where the accused was charged and convicted under s 454, 1 P C , the conviction was held 
though liie facts disclosed also an offence under s 8SO, I P C., and the accused should have been tried ht 
ch irges under both the sections, RatanUl 307. 26 Bom L R. 323 But see 3 Rang 11 [conlra) 

Kote —1 k The effect of the lasertton of anb-aec. (A) relating to the charge of an attempt.— Por' 
Ih U see Not e 32 A to s 403 and 49 M T74 

* Th • «u%-«^loa vu Sr Art StVlllat I HI 
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S. “Minor offence”— These words are Qotjdefined by law They are to be taken not In any technical 
sen-.e but in their ordinary senje. Therefore, where the accused was charged under ss. 3G6 and 370, I P. C, 
held that he could be convicted under s. 335, 1 P C, 32 C. 1006. On a charge under s <57, 1 P« C, a man may 
be convicted of an offence under s. 456, 1 P C., 30 C. W. N. 

3. ConTlcUon for major offenee not allowed on a charge of minor offenoe —There is no provision of 
Ian nhichalloivs a conviction of a major offence on a charge of minor offence, i Bom. L. R. S13 

4. Offeneei not falling within tha teepa of the •ectlon — 

(0 Hoait^rtakins by ntghl and tkefltn adtotlltug hoau are not included i» the offenee of robbery i?r 
in 3 397, / P C—The accused were diarged with and tntd by die Sessions Court under s. 397, I P C for 
committing robbery and using a deadly weapon (sword) at the time of committmgandthejury returned a verdict 
of not guilty of the offence charged, but found No l guilty ot liousedircaLing by night and theft m a dwelling 
house, and No 2 guilt> oi abetting those offences, //etd, that the verdict was bad and should be reversed, as the 
accused vs ere not charged with those offences, and tint as all the particulars constituting tlie minor offences were 
not included within that under s. 397, 1 P C., ot within the dehnitton of robbery, the accused could not be 
convicted under this section. Rataolal 211. but see 1 B. 60. 

(lO Murder and Kidnapping — Where the accused was charged with murder, but the evidence 
established the offence of kidnapping from lawful guardianship with whidi he was, however, not charged, 
held that the latter offence was not a minor offence within the meaning of this section of which he could 
be convicted Weir II, 303 

(ill) Criminal trespaet and dacotty ar riot.— The oReace of cnminal trespass is no part of the offence 
of dacoit) or not and therefore without a specific charge of that offence a person under trial for dacoity ai>d 
not cannot be properly convicted of cnminal trespass, 33 W. It. 59. See also 18 Cr. L J. 860. 

(itf) Extortion and M</Z— It is wholly illegal to convict and punish a mao for a grave offence 3^ 
extortion, s. 384, I P C, involving many totally different ingredients on a charge of theft under s. 379, 1 P C., 
only 18Cr.L.J. 597 (a). 

{V) Sections 201 and 202, / P C— Where a person charged under s. 301, 1 P C , for giving fabe 
infomution as to the cause of a death was acquitted of that charge, but was convicted of an offence under s. 202, 
1 P Cl Without a charge being framed, held that an offence under s. 202, I. P C, could not be treated as a 
minor offence included in the offence under s. 20), 1 P C , as the essentnl ingredient of the offence under s. 202 
IS the legal duty of the accused to give information and this is no part ol the offence under ss. 201 and 228 of this 
Code does not apply and the conviction is bad 9 S. L. R. 123 ^ 13 Cr L J 16 

(r*) Secltcns 392 and 458 / P C— \\ here a person has been charged under s. 392 I I» C , he caniiOl 
be convicted of the offence under s 458 1 1 C 1911 U.B R 1 98 = 13 Cr L.J.429. also 1 L. B. R. 17. 

( mi ) Pape and adultery — An offence under s 493 is not a minor offence or offences under ss. 363 and 
366, 1 P C, and therefore even the formal addition of a fresh charge under s. 498, at a late stage of the tnal is 
opposed to the spmt of this section, when the tnal has commenced on charges under s 366 only, 31 B. 3l8 
See also 20 A. 166. A person charged with rape committed on a mamed woman cannot be alternatively 
charged with committing adultery with the same vkoroan and on the same facts, 6 A. 333 followed in 27 M 6l« 
See 29 a 419. 

{vtti) Ss 376 and 366 / P C— It is not competent for a Judge in appeal to alter a conviction und^r 
s. 376 into one under s J66, because a charge under the latter section would involve very different elements and 
different questions of fact from a charge under s. 376, 1 P C, 8. Bom. L. R. 130 « 3 Cr. L. J. 240. 

(it) Seeiions 2tl and 182, / P C— Can a Magistrate convict a person under s 211, 1 p C, when be 
IS only charged with an offence under s. 182, 1 f C.? Fawcett, jC, reiemng to 5 a 18* and 82 0.180] held 
that an offence under s. 211 includes an offence under s. 132. I P C, while Coucu, A.J C, stated that he was 

not prepared to accept that as a general rule of universal application, 8 & ^ R. 179= Is Or. L. J. lOA .Skralsb 

Note 6 to s. 236 

{x) Sections H7 and Ai7 / 7* C— A personwho ischarged lor noting under s. 147, 1 P C,with 
common object of taking lorabte possession of his naghbour'j* land and oiASsanltinghim cannot be con 
of oiminal trespass under s 447 without a charge being ftamed, as it is not a minor offence within the 
of sub-sec (2) If the common object w-as to commit oiminal trespass, then a conviction under s, 

18 C. W. H. 691 = IS Cr, L. J. 183. See Note 7 to s, 237 and Note 10 
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5. When otran:e is compsilte, the aisasei mk^becoavietel on any element of it.— The accused was 
charged a id convicted u ider s. 457, I P C. On appeal the Appellate Court altered the conviction to one 
under s 414,1 P. C /f-'/tf, that the o'fence under a 417 beittg composite, the Appellate Court could record a 
new finding and sentence on any element ol the composite offence, Ratanla! 293, A jierson charged under 
bs. 304 and dJs, 1 P C , may be convicted under s S23 though not charged, 34 C. 323. So also dishonestly retaining 
of propeh> In Untish India acquired by dacoity committed in a foreign State being included in the more 
comprehensive charge of dacoity the accused could be convicted under s 412, 1 P C , when the conviction for 
dacoU> had to be set aside for want oi jurisdiction, 1 B. SO. Where the offence of noting is not proied 
the iccused may be convicted of assault, 7 M. 454, Certain subjects of the Gaekwar who had committed 
i crime wiihin British terntorj were extradited lor mal before the Sessions Court on a charge of dacoily 
ihej were aaiuuted of dacoily and the Sessions Judge was of opinion iliat the evidence proved tlie accused 
guilt) ol theft, but that he had no power to try or convict ihe accused on any charge but tJiat mentioned in the 
extradition proceedings Htld, that the Judge s view ol the law was wrong, and that tins Lode was applioihle 
as lex /on and that he ought to have chained and convicted the accused ol the minor offence whicii the 
evnlence Ind established, 17 B. 369. 

G. Conviction for adaltery without compiaint.—>In sub^ec (3) the word complaint means a compl'unt 
as defined in s 4t/i), 30 C 910 (F.B.) It was held at one time that where the accused was charged by the 
hubb md of a w umaii under & Jbb, 1 P C., a conviction under s 498, 1 P. C , may properly be had if the evidence 
be hudi as to juslil) a conviction lor the minor offence and yet insulficient for a comiaion for the graver offence, 
20 C 483. But this cise Ins doublea m 22 C. 1006 and rfiu/prowd in 27 M. 6iyh//oa'»flg- 5 A. 333. 

Notes 2 and 3 to s 199 

6 A, Conviction for minor offence for which complamt Is necessary nnder e. 195 (i) (A), when (ueh 
offence is included In the major offence charged.— Sub^ec (3) of s 238 mentions hvo cases of complaints under 
bS 198 and 199 of the Criminal Procedure Code, in which a conviction for offences mentioned in those sections is 
illegal when the offence ch-vrged includes the offence for which conviction is made , but lor which complaint is 
nccesbatj under bS 19i> and 199, the speafic inenuon oi ss. 193 and 199 raibes the queslion^whether section 838 
authorises o conviction ol minor offences, for which there ought to be a complaint on sanction under sections 
195, 19(j or 197 but for which no such sanction or complaint IS given or made, and which are included m the 
offences cJiargecl lur which no sanction or complaint is necessary But now it is held, that the provisions ol 
b Itto of the Code c iniiot be evaded by tfie device of chaiging a person with an ohence to which that section 
does not ipply and then convicting him of an offence to which it does, upon me ground that suclt latter offence 
lb a minor offence of the same character, 47 A. 114 

i 

7. Charge under 8 149, 1. P. C., convlettea for the commoa object.— 5irr Note 7 to s 237,aiid Notes 

4 (t) and It) , , 

8. Competency of jury to retarn verdict OB offence proved though not independently charged — The 

.lecused were eh irged under s 14 J, coupled with s 325 of the I P. C, with, while being members of an unlawlul 
.issembl), coininitimg grievous hun The jury disbelieved ihe evidence as to the uiiUwful assembly, but 
uiuniinoiislj loiiiid two of tlie accused guilty of grievous hurt uuder s.3^9 Held, that sueh verdict was leg db 
sust unable alUiough that offence did not form die subject ol a separate charge 1 his secunn enables a verdict 
to be given on some ot the facts which are a component part 01 Uie original charge, provided that those lacts 
constitute a nunor ofteiice, 8 0.871=6 C L, R, 349, .Sr^ also 80 B,2XS and3 C. 169, where it was AfAf that when 
the jur> acquitted the piisoiiers on the charges framed, but louiid certain facts which amounted to ano 
offence and omitted to conv ict the prisoners 01 that offence as provided by tins section, the High ' 

on the case coming to it under s 307, find die pnsouers guilty of sudi offence. See, however, H C. W- N. ^ 
7Cr.L.J. S68. rhert aii accused person was charged with comraitting offences under ss 304 and 326, 1 P 1 
and uied before a jiir> and the latter found liim ncl gutllyaadsx s 304, but returned a verdict 01 guilty but 
loluntanly under s 326, and the Judge without aslwing the jury to explain the verdict dlschirged them an 
then convicted and scnteiKed the accused under s 833 ol the Penal Code Held lliat the Judge wis wrong n 
doing so IS the verdict amounted to one of not guilty bo also in 41 C.682 it was h.ld following 34 C. 698 

16 C. Vf. M 1077 dial a was not open to a jury to convict under s J26, 1 P C., when the offence charged is under 
b. 32b w lUi b. 149 i 1 e. Set Note 10 below and Notes to s 30) 86 Bom. C R. 610. 

9 Power of Jury to retsrn verdict on mtooe ofteacenot triable by Jury — Sub-sec (l)ol this section 
Invtau a jury emiunctlcU to try nn offence triable by a Jury 10 find as an inadeiit that Uie only ficts jiroved, 
umouni to a minor offence and feiurn a verdict of guilty or Uot guilty of such offence though such offence iiw> 
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not be tnable by jury, SessioiH Judges in such should specially draw the attention of the jury to such 
power, 33 H.3l3M<«al:.oaiH 1S,3IH 6II;13Cr.L •) 739 (U ) , 16 Cr. L J.676 (H). 

/ 10. Coavletlon tor minon offence yrhere eTidenee Intafflelent to prove graver offencef»If the accused 

are dialled under ss. 301 and 325, 1 I* C., lhc> ma> be convicted under s 323, 1 P C, though no charge under 
that section has been dra\\n up against them 31 C.325 s But when they are charged under ss.301 and 32o re^d 
with s. 149 I P C, III respect ot an offence nlleted to liave been committed by another person and the commis- 
Sion ol the not is disbelieved they should not be convicted under s 323 in respect of their individul acts with 
whidi the> are not charged and which arc not imputed to them in the Judge s charge to the jury, 34 C 325 
It IS now settled law that when a person is charged by implication under s 149, he ciniiot be convicted of the 
ufTeiice, 16 C. W. N 1077 » 13 Cr L J. SOS 1 41 C 662 Sec also 34 C. 696 , 17 C W. N 63 where it was Ae/d 
following 6 C. W. N 93 lint under no reasonable construction of this section or ss 236 and 237 could caustijg 
gnevout liurtb^ regarded ns nnnor to or included in a chnrge under s 325/149, 1 P C See, however, 6 C. 87 j 
and Note 7 to s 237 iiul Note 4 (ar; When nn accused was tned on a charge under s 304 I P C., he can he 
cxmvicted of m offence under s 304 A, 1 P C if tlie has disclose th.it offence, 17 Bom L R 217 and 26 Bom. 
L JL 610, when an accused is tried under s. Ji)2 J J* U, lie may be found gujJiy of an offence under s. 304 a, 

1 P C., It the evidence IS justiljing such *1 conviaion, 39 C. V.N 842. l 

What persons may ^239. The (oHowing persons iway oc charged and tried together, 

be charged jointly natnelj — 

(a) persons nccused of the s.ime offence commiited in the course of the same transaction , 
persons accused of an offence and persons accused of ibetment, or of in attempt to 
commit such offence , ~ 

(c) persons accused of more Unn one offence ol the sime kind within the meaning of 
section 234 committed by them joindy withm the period of twelve months , 

(d) persons accused of different offences commuted in the course of the same transaction , 

(e) persons accused^ of an offence \v^llch includes ‘'theft, extortion or criminal mi^ 
Appropriation, and persons accused o‘ receiving or retiming, or assisting iii the disposil 'or conceal 
ment of, property possession of which is lUegevI to 'have teen transferred by any such offence 
committed by the first mimed persons, or ol abcimcnl of or attempting to commit any such last 
named offence , 

(f) persons accused of ofteoces under sections -lli ind 414 of the Indian Penal Code Or 

either of those sections in respect ol stolen property the possession ol which has been transferred by 
one offence, and ' 

(g-J persons accused of iiiy offence under Chapter Xfl of the Indian Penal Code relating 
to counterfeit com, and persons accused of iny other offence under the said Chapter relating to the 
same com or of abetment ot or attempting (o commit any such olfence , 

and the provisions conUmed m the former part of tins Cliapter shall so far as may be, apply to all 
such charges.’ 

Mote.— S. 239 IS iliuroughly re-drafted. 1 he actual diauges made by the new amendment are Uie addi 
non ol clauses (c), (c), (/) and ig). Under Uie old Code, s AJ4 applied only to the case of one accused person 
committing several oUences oi the same kind within a year, but whereseveralpersons committed several 
otfeiices ot the same kind such person^ could not be tned jointly under the old law Under the new seaion 
several dacoits jointly commuting tliree dacotUes on three different dates within a year and at separate 
places may be now charged and tned together under clause (r) of s. 239 bo cases like 19 JL L. J.796 hold- 
ing to the contrary are, it i> subnmied, not e,ood law now 

Mote.— 1 Same traniactlon. ,SVe Notes J 4 and 6 under s 23S 

CONSIKDGIlOA OF BECnoiT 

2. BecUoa 239 is merely an enabling leetlon.— Seaion 239 is merely an enabling section and does not 
[n any way trammel the diacreuon ot the Court, 21 C> It. J. 193bs 19 C. W. M 673=9 16 Cr L.J.3. 


Thliacetlga wm sabnUtuudfiirtheoricliwleecUen lo* Act XMllof 1923, ■ 6s 
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S Whsa offanse is comp>ilte, the a^sniei m%j be ceavleted on any element of it.--<The accused v'as 
clurgeJ aid convicted mdar s 437,'! P C. On appeal the Appellate Court altered the con\iction to 
under s 4t4, 1 P C that the o'lence under s. 417 being composite, the Appellate Court could rea?f<i * 

new finding and sentence on any element oi the Composite offence, Ratanlal 283. A person charged 
ss 304aiidJJ3,I P L , may be convicted under s 323 though not charged, 34 C. 323. So also dishonestly retailing 
of property In Bntish India aaiuired by dacoity committed in a foreign State being included in the 
comprehensive charge of dacoity the accused could be convicted under s 412, 1 P C , when the convictiod 
dacoit> had to be set aside lor want of jurisdiction, 1 B SO. Where the offence of noting is not prP'’®^ 
the accused may be com icted of assault, 7 M. 434. Certain subjects of the Gaekwar w ho had 
d crime \\iihin British territory were extradited for trial before die Sessions Court on a charge of dacO'V 
lhe> were acquitted of dacoity and the Sessions Judge was of opinion that the CMdence proved the 
guilty ol theft, but that lie h id no power to try or convict the ac{;u^ on any charge but that mentioned in die 
exindllion proceedings. Held, that the Judges view of the law was wrong, and that this Lode was appliu'^le 
ds kx fon and that he ought to have charged and convicted the accused ol the minor offence which die 
evidence Ind established, 17 B. 369. 

6. Conviction for adultery without complatot —In sub-sec (3) the word complaint means a compl^^'d 
ds defined in s 4 \h), 30 C. 9i0 (F.B.) It was held at one time that where the accused vras charged by die 
husb uid of d wuniaii under fa doo 1 P L., a conviction under s;. 498, J P. C , may properly be had if the evide”^® 
be faudi ds to juslUy a conviction tor die minor offence and yet insufficient for a conviction for the graver offei’*^i 
20 C. 433. But tins case has doubted m 22 C. 1006 and in 27 H. 6iyb//(7a'r/r,f S A.233. 

Noteb2 and 3tos 199 

6>A. Cottviotion for mloor offeuee for which compUiat Is nesessary under t. 19S (1) (A), when 
offence Is included In the major offence charged.— Sub-sec. (8) of s 23S mentions two cases of complaints ui»def 
bs 198 and 199 of the Criminal Procedure Code, m which a conviction for offences mentioned m those sections 
illegal when the offence chnrged includes the offence for which conviction is made" but for which coinplaiid^i^ 
necessary under ss 19S ' ■■ ‘ 

authorises a conviction 


19S, 1% or 197 but for , 

offences cliarged lor which no sanction or complaint is necessary But now it is held, that the provisions 
b 195 of the Code c iniiot be evaded by the device of charging a person with an offence to which that seed®" 
does not apply and then convicting film of an offence to whicli it does, upon me ground that such latter offef"'® 
ifa a minor offence oi the sime character, 47 A. Iti ^ 

7. Charge under B 149, conviction tor the oommon object— 5're Note 7 to s 237,and 

4 (v) and ID , j . I 

8. CoiQpeteney of jury to return verdict on offence proved thoagh not independently charged 
aicustd Were charged under 5» 149, coupled with fa 32s of the I P. C, with, while being members oi an luii 
.ifa&embly, cuiiimitiiiig grievous hurt The jury disbelieved the evidence as to the uiilavvlul assem'u1),'f’^‘ 

Held, that such verdict vv islegalO 
large Ihis secijan enables a verd*^ 

, al charge, provided that those 

constitute a minor oflence, 5 C. 871=6 C. L. R. 343. also 20 B. 219 andS C. 169, where it was Ar/if that 
the jury acquitted the pnsonerfa on the charges, framed, but found certain fvets which amounted to ano 
offence, and omitted to convict die prisoners ot that offence os provided by this section, the High Court 
on the case coiiungto it under S 307, find die prisoueis guilty of sudi offence. .Sire, however, 13 C. W* 

7 Ct. C. 3 , S£2. fheic an accused person was dvarged with committing offences under ss dU4 a® 326 r ' 
and tried before a Jury and the latter found him rrot under s 304, but relumed a verdict Ol "gutlty but tt 
totuulinty vmders 326 and the Judge witliout asking the jury to explain the verdict discliarged them a 
ilieii com Kied and sentenced the accused under fa 833 of the Penal Code J/etd, that the Judge was wrong ^ 
doini, sy a:, Ute verdict amouiued to one of not guilty Soalso in 41 C.662 it was 34 C.698ai' 

16 W. W. 1077 that It w -IS not ojxju to a jury to convict under fa J26, t P C., when ttic offence charged is uii 
t..3dfawiUis 1-19,1 1 c .Ser Note 10 below and Notes to s 301 26 Bom. C. R. 610. 


0 

ani'.iunr tc 


owee J“»y to petorn verdict on minor effeacenot triable by jory —bub-sec (l)oi this seclld 
Jiny emimiKlleU to try in offence mable by i Juiy tO find as an inadeiit that the only ficts pruv^ 
minor u •nive and return a verdict of guilty or hot guiity of such offence though sudi offence nw 
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not be tnable by jury, bessiom Judges In suclj wse should specialty draw the attention of the Jury to such 
power, as H. 313 : set aSo 21 H 15 i 21 H 6 tl { 13 Cr. L. J. 739 (U.) , 16 Cr. h. J. 676 (H.). 

f 10. ConvIsUon for nlQon oRence where evidenea InisRIelent to prove graver efTeDee.— H the acai^ed 
aK diarged under ss. 304 and 3i5, 1 1' C. , they may be con\icted under s 323, 1 I’ C, though no ch irge under 
that section has been drawn up against them 3( C.S25. But when they are charged under ss. J04 and J23 read 
with s. 149, 1 P. C, in nj.pi.ct ot ail odence alleged to Iwvc been committed by another person and the commis- 
Sion ot the not is disbelieicd they should not be convicted under s 323 in respect ol their iiulivtdul acts with 
w hidi tliey are not Lhargetl ind w hich an, not imputed to them in the Judge s charge to the jury , 34 C. 835. 
It IS now settled law tliat when a person is diirged liy implication under s 149, he cinnot be coiiMCted ot the 
ofTence, 16 C W. K. 1077 13 Cr. U J. 503 \ 41 C. 663. 5,ee ilso 34 C. 698 } IT C. W. N. 63 wliert it wns hfld 

following 6 C. H. N. 93 tint under no reisonihlc con^tnicuon of this section or ss 236 and 2J7 could cau'.iiig 
grievous Aar/ be regarded is minor to or included lu i diugc under s 3/5/149, 1 1* C See, however, S C. 57l 
and Note 7 to s 237 and Note 4 fary When in accused wis tntd on a dnrge under s J04, 1 P <_, lie cm be 
con\ icted of in offence under s 304 A , I P C,, it tlie fias disclose ilut oflciicc, 17 Bom. L. R 317 and 28 Bom, 
L R.610, when an accused is tried under s 302, I I* L., he may be lotmd guilty ot an offence under s. 3i>4 A, 
1 P C, It the evidence is justifying buch i conviction, 29 C. 77. N 812. 


What persons may *2-39, The foHoiuni,' frersons mi) tx; cJiirged and tried togctJitr, 

be chuged jointly namely — 

(a) persons accused of the simc olleno. committed m the course of the same tnnsaction , 

(d) persons accused of an offence .ind persons accused of abetment, or of an attempt to 
commit such offence , ~ 

(c) persons accused of more than one offence ol the simc kind withm the meaning of 
section 234 committed by them jointly within the period of twelve months , 

(d) persons accused of different offences committed in the course of the same transaction , 

(e) persons accused^ of an offence which includes ''theft, extortion or criminal mis 

appropnation, and persons accused ol receiving or retaining, or assisting in the disposal or conceal 
ment of, property possession of which ts alleged lo have been transferred by any such offence 
committed by the nrst named ptfsous, or oi abetment ol or ntempiing to coininii .my such last 
named offence , 

(/) persons accused of offences under sections 41 i and 414 of the Indian Penal Code or 
cither of those sections in respect ol stolen property the jwssession of w hich has been transferred by 
one offence, and 

(J-) persons accused of »ny offence under Chapter XII of the Indiin Peml Code rtl ttnig 
to counterfeit coin, and persons accused of any other offence under the said Ch iptcr rchlmg to iht 
same coin or of abetment ot or attempting lo commit any such offence , 

and the provisions contained in the former part of this Chapter shall, so iir as may Ik, apply lu all 
such charges.” 


Mote.— S. 239 is thoroughly re-drafted. The actual changes made by tlie new luneiulinrnt iirv the lulill 
non of clauses (c), (<).(/Jandi^J. Under the old Code, s. 234 applied only to lliecisc ul oup lUMivod p.isoii 
committing several oUences of the same kind within a year, but where several iicnunv vununllicil nevent 
otfencesol the same kind Such persons could not be tned jointly under the old law Under the non nevlloii 
several dacoits jointly commuting tluee dacoities on three different ihtci tvllliln « yr,,f muj nUvpiralP 
places may be now charged and tned together under chitse (c) of s. 231 .Siicin^i ||l,n 10 A. In J. 700 |u)|d 
ing to the contrary are, it is submitted, not aOod Uw now 


Hote.— 1. Same traniaetion. .Srr Notes 3,4and 6 under s 23S 
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h n open to the Court even when the names of aU the conspiratore are Known and are even mentioned 
in the charge to pUce the C3-cjn?piratQf» on their trial separately, the trnl of some without the others is not 
vjtjaied,43 C. 957, where reference is made to RusstUon O'«weJ(l909) 149, 180 and otlier authorities. i’rtfNote 
18 to s 233 and Note 2 to s 23S 


3. First two clanses are sot matB&ll; extlBSlye. Two aocosed may he jointly charged with the same 
offeoee and one with a different offence In the same traaeactlon.'^The opinion o{ Mr MavNe in the Criminal 
Lw, 2nd edn.p 941, that, “ In order to enable severalpersons to be tntd together under the second clause o! 
«< 2 j 9, It li, necessary to show that tliey were engaged m the same transaction with such a coratuon intention as 
would make each person liable for the acts of the other under s 34, 1 P, C.," does not seem to be warranted by 
the section. i>ee ill (6). The two clauses of s 2OT are not mutually exclusive. It A induced B to cheat and B 
attempted to clieat in consequence, A and B may clearly be tned together for abetment of, and attempted to 
Cheat respectively If, in the course of the same transaction, A commuted the separate offence of criminal 
breach oi trust jn furtherance of the conspiracy to dieat, A may clearly be charged with that offence at the same 
tnaJ, 23 t, 4S3. Sef illustrations and (e). Accused who was a ticket-collector Jo the East Indian Railway at 
SheoraphuU was charged with cttminal breach oi trust under s. 408, 1 P C., for having banded over used tickets 
to the second accused, who was his friend, and with abetment of dieating under s. 420 read with s i09, 1. P* C., 
for employing the second accused, to claim a refund on those tickets at Hanpal, the station where these tickets 
were issued, by representing tliat they were purchased in the morning and had not been used, and was tried 
jointly, With the second accused, who was charged wiUi attempt at cheaung under s. 420, I P C, read with 
s. 511 It was contended that there had been misjoinder of charges, ArW, that the transaction was clearly one 
and fell withm the purview of s 239, 28 C. MS. Sff also « C. 937 j 19 C. V. H. 121. Although s. 239 is the only 
••ection which refers to the joinder ol two accused In one trial, yet even in that case charges against each 
accused may bo combined under the proceeding sections subject only to the condition imposed fay s 239, 1^**^ 
the offences charged arise out of the same transaction or that the one offence was the attempt to cocnidd 
abetment of the otlier — Pratt, J —Two accused could be tned together when diarges in the altemauve 
were combined against one ot them, provided the offences occurred in the same transaction as the offence 
charged against the other accused, 1 8. L. R. 72 a a Cr. D. 5. llj 19 0, Y7. M. 121, Sfe 46 A. 54. 

4, What ptotUIoos tn the fotmer part of this Chapter apply to thU escUon— Pe«» ». 234 apply 
Note 2 tor 254. This section does not sppJytoachargeagginsl several jsersciis accused of several offences, 
unless the acts constituting these offences form the same transaction m respect of all these persons, 33 C. 292. Here 

j t ^ .u r- »• - -vi— iSa nossessionof the complainant and 

ither plot and looted his tobacco 

. 148 and 379, 1. P C. , MJ. that 


iheeients of two different dates were not parts of the same transaction and that the tnal was bad for mvsjoii*d^i 
33C,292.Secbon234 does not apply when more persons than one are tned jointly under s 239, 168 P.D.B. 1918=*“^ 
P.W.R.l9U=».11Cr Xi.3.266,122P.L W.it.l91l« 12Cr. l..3.208iTIi,B R.2T2«16Cr, L. A 44. 

See aiiio C. Iw sweb casAs ^ Magistravt tuusV decade -subetbes tft wiK make vsa of s 2S«ic Ss 

‘ - - • • ' - . 'r ?.-J*=8Cr I,.J.l91.Inajojnt 

for that would necesssniy 
I » ■ ■ U ! *. S, The Court declined to 

express any opinion to enable more persons than one to be charged and tned together for more 
than one, the offences must all form part of the same transaction S 233 lays down the general ml* Ss. 23 o 
238 apply to cases where one person may be dealt with at one tnal for more than one offence S 239 ° 

the tnal ol more persons thin one ^nntly The last words o! s 239, trn , and the provisions contained in 
former part o! die Chapter, etc, do not mean that ss 239 and 234 are to be read togetlief Theyooly ® 
the part headed ‘I-orm ol charges” ss,221 to 232 inclusive, 7 I».S. R.272 »=* 16 Or. L. A 44. Conlfa, & ^9 a 
thia limitation attached to u tint the provisions contained m die former pan of this Chapter apply to ail chatg 
Uttuic unders 239 Huss 239 is m tun) governed hys S34 aRds.235, 21 A. L. A JSB « 14 h. A 116» 
under tlie prese7)i“‘HT?$f;dff®"^ appeals that sections 234, 235 a id 239 must be mad together, that s 
to say, Uie operaiiui i sections is governed in turn by the other This is apparent from 

enumeration o( ilie t.un,.re,n whidi persons may be charged and toed together, being given n 

8ut«ecs fa) 10 to w ly SeeiiA.h. J. 18S. ' 

5 ^of person# 1 ,^ . . need not be contlnBOM from slMt In 29 

^ "* ' J laid ri * **'*®'*» should have been Jointly associated m the senes of acts 

n«« lu fjg tj,« transacnon iron, tu warrant for this limitation in s 239 See 1 8. A. F* 
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73 <a 8 Cr. L. J. 91 ] 33 H. 602 and 10 H. L. T. 23 » (1911) 2 U . W. H. 189 » 13 Cr. L. J. 26s. Where the first acctised 
seized a ivoman with the intention of forcibly having sexual intercourse Mitli her and was attached by her 
husband and the second and third accused thereupon appeared and assaulted the husband, held that in 
the absence of proof that the three accused were acting for a common purpose m execution of a common 
design, a joint tnal m uhich the first accused was diarged under s. 351 of the Peml Code and the second and 
third accused under s. 323 was illegal 6 Pal L. J. 11. 

la 23 JL !>. J. 3 where several people were tried together for coamiiiung dilTerent offences all 
committed on their own account it was A^Wthat they could not betned jointly Further A^/</thatthe accused 
not having acted in the course of the same transaction (because having no intention in common) could not b« 
tnedjointlj 

6. The words * accused for the same offeaee* Imply that all aeeased ihoald have acted in concert — 
The words imply that all the accused should have acted in concert or assoaation. They do not apply to 
a case in whidi the allegations against the accused are mutually exclusive. \\'here two accused were tned 
together on a charge of having caused gnevous hurt to a person and the allegation was that either one or the 
other committed the crime, and the Magistrate disdiarged one of the two accused and convicted the other, held 
that the joint tnal w as bad. The two men should have been separately tned, 7 L. B. R. 68 » 6 Bar. Ii. T. 191 n 
II Cr. L. J. 86X See Note 30 

S.EFI.IG&TION OF SECTION. 

7. Seetloa does act apply to prellnlnary InqaUfes.— This section does not deal with y>int inqmnes 
There can be no objection to proceedings pnor to commiunent being joint, 7 Bom. L. R. <87. 5s 233 to 239 of 
the Code apply to the trial of the accused and not to preliminary inquines and commitment Tlie Sessioas 
Court fs competent to try separately pnsoners who have been committed together as if tliere had been two or 
more commitments, 36 U.S92}Ratanlal 919; It V.B.16t(1900) JL W.N. 306. 5'<r^Note 22 tos 233 , seeM H.861. 

8. SeetloB has been applied to seeulty proceadlngi— Chap. Till.— The provisions of this section are 
applicable to cases under s. 107, 9 A. <33 ; 8 C. W. K. 180. Wh«e more persons than one are called upon to 
show cause why they should not execute bonds for good behaviour each person arraigned should be tned 
separately, Batanlal 889; KG. 338. Where two persons were brought before a fir»t<Iass Magistrate under s. 109 
and they were tned together and discharged unders. 1 19, AeAf, that the said two persons should not have been 
tned together, Ratanlal 891. Notes at p 171, under Heading VI 

9. Section does net apply to trial of eross-^ases.— But where two cross noting cases were instituted 

before the same Magistrate and tned. almost simuluoeously, a few witnesses in each case being examined 
every day, the mal was notbad, SlCIt. R. 279{8 C. V. N. 8«, where 93 M. 61 (P.C.) is See 

aUo6C.S8; 1881 A. W. K. 33 ; 12 C.Tf. H. 193; 9 A. 432— <63 

9*A. Trial with the aid of auesson of u offence triable with the aid of aisesiors— Aeeased foond 
gaOty of a minor offence triable by Jery— Coavletion for minor ^ence valid —On the tnal olan accused by a 
Sessions judge with the aid of assessors for an offence so tnable, it is competent to the Judge to convict the 
accused of a minor offence, though the minor offence is tnable only by a jury, <3 B. 619 »:23 Bom. L. R, 12<L 

EFFECT OP MISJOINDEB. 

10. Ubjolndor renders the trial IllegaL— The joint tnal of several accused renders the tnal invalid 
except in the cases falling under & 239, < N. L R TIeS Cr. L. J. 11. A tnal which takes place m defiance c^ths 
express provisions of s 239 must be held to be a void tnal 19 Cr. L. J. 420 (0 ) The disregard of a plain dnn 
cast by law cannot be condoned with reference to s. 537, 28 U. L. J. 381 bs 16 Cr. L. J, 298. See ait/^ ys ILffl 
(F.C.) and Notes under s 233 There can be no waiver, 8 C.9B ; 4 Bom. L. R. 33 ; 36 U. 133. See sSiC £. 

V. N. 63 U. L. T. 299 » 11 Cr. L. J. 398 ; 11 A. L. J. IBB » i Cr. A. J. 116. 


V , ■ * 

13. The trial to be separate net only In form bat tn •nbstuee.— Where fotr 
of having given false evidence in the same proceeding and the Sessions Judge aha* jraias: 
accused separatclj, heard the witnesses only once, held, that this was substanuaEv 
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w. cav.ra.iXAl. t'KUi-t.UUKi: [ChSp ' XIX, 

“> procedure, 10 C. 40S ) 15 B. Ml;’ 3. M. H.’C. B. Appl. XXXII ; Welp 11, 

-01 ; Rat.nlei 31. 29 H. I, J. 101 = 18 M. t. T. 95 = 16 Op. L. 3. 593 (F.B.) and Note 20 to s 233 

OASES WHERE' JOINT TRIAL HELD VALID. 

13 Ooint trial 01 pcpsonj Uklnjpapl In 4 Plot with flllTePenl common ol,jecl«._ln a case oi not, one 
ae of acctwed were charged nndcpss. Ill and 112,1 P C, lor taUns part m the not with the common Ob, act of 
s tting hre to public b, Hidings and anotheraccnsed was charged with being memberol the unlawlulassembly 
with the common object ol closing by lorce a college and all thewccosed were jointly tried and connoted It 
'''''lP'''>''9<*““">“i'»''iJ»'nderandas,herew.a5adilletenceinthecommon 
^ject the transaction was not the same , h,U by Bensow and Mpptno, JJ that the proceedings ol the mnb 
insisting ot several minor transactions Irom first to last showed snch continmtyol purpose and of action, and 
\ere unite m such proximity in time as to form one transaction within the meaning of ss 234 and 239 of the 
code sons to render all the rioters liable to be tried at the same trial for the acts done by each of them 
K RAN AIR, ] Contra —That the closing ol the college and setting fire to public buildings were 
inerent comnion ohiects and did not form the same transaction and the conviction should be quashed. 6 Iff t. 
r. 17 =« 11 Cp. L. 3 . 30 and see also 1883 A, W. N. 28. 


iTiPtri *1* pjincipal and agent— principal and abettor.— S 239 dearly allows an agent to lie 

HI e same trial as the pnncipal A licensed vendor who is pumMiable by imphcition under s 56 of the 
xezse el 1909 may be ’ tried together with his agent who commits the offence t The case is one of 
AIM 'y ‘J*^P^‘cation, 18 C. L. 3. 692 =5= 13 Cr. L. J. 233. Where a person who had a license for the saleot 
pum alowed another who had no license to sell the drug, tiieir joint trial and convicbon under s 9 of the 
good, the transaction in respect ol which the accused were convicted being the same. 
l«PwL.R. 1906«4Cr. L.3. 178. , ■ t ' f I . 


bribe thtangh another. — Where an illegal gratification was given to accused No 2 and 
awepfed by accused No 1 and they were charged under as 162 and 161. 1 P C , respectnely, Mdiha joint tnaf 
was good as the offences formed paa of the same transaction, 7 Bom. L. R. 637. 

‘ f ilolnt trial of the keeper of a gasilQ|*hoa8e and s player therein —The offences ot the keeper 

o a gaming house and a player tfierem arise out ol facts so inseparably connected together as to form a single 
ansaction and, therefore, the housekeeper who commits one offence m that transaction and his customer who 
commits anmher ve clearly within the purview of s 2S9andma> be jointly tried, 8 N. L B.68«=l*Cr. L. J.293 
w ere 8 P. W. R. 1910 ss n cr. L 3. 211 was dissented from Contra —The keeping of a gaminghouse and 
eing present in it at the time of a Police raid eaniiot be said to formpirtof the same transaction The joint 
trial of a person or keeping a gambling house under s 3 ol the Oaintni; Act, 1867, with others under s 4 for 

frequenting it tsillegal 38 P. R. 19l4sc 16 Cr. L. 3. 220;5 P. W,E, 1910*= llCr. L. 3. 811, ^ 


lit lit receiver of stolen property.— Where two persons are charged, the one 

'^*,1 u ^ other with receiving the stolen property knowing it to be stolen, they may be tried together 

b. R. 343 5 6 Bora. L R. 361. Twen^five persons were charged with dacoity— s 395, 

* ^ ‘ A -ibetting the some, s 395/109. and there were further alternative charges under 

iSs U an 412, 1 p C., against three ol the accused for having ,disbones.lly retained articles stolen m the 
dacoity and all the 27 were jointly tried and convicted , Aeld. that the fact that three of the accused were abo 
charged under ss 411 and 412 on the strength of an inadent which is , part of the evidence against them on the 
charge under s 395 could not vitiate the tnal It aL. 3. 183« It Cr. L 3.244 Similarly, the joint trial of a 
person who commits a criminal breach of ttust andjif the persons who 

the proceeds ol the breach ol trust, is good The^ receivers knowledg 
through the tainted channel ol theft or criminal breach of trust which i' 

connects him with the transaction of theft or criminal breach ol trust so as to mike him a tarticeps enmnis 
and that connection is sufficient to constitute both the theh or criminal breach of trust and the receipt 
one transaction whether the two acts take place simultaneously or not 6 Bom. L. R.S17, which is followed In 
2 B 449. Ordinarily thejLaD'i^e disposal of the proceeds would 'be parts of the same transaction , ami is 
ap”Dr''””bl '^5 '’^fween two a'ctS^oo® not necessinly tonsutate them parts of the same transaction an 
to be "*“me behiee,! acts, otherwise connected, does not prevent iliem from continuing 

Biwal occumd' wnnSSlf'f'*-””’! ’•'">» ■' >5 ™i Mces.ary to the, to.ltelWt and 

• c. U J. 28, « B.r L T .I™ Or “* M"’ “• B. H. 5 = U Bor L R. SS - 

• • *®^13Cr. L J. 5g Ilisstated m 33 A.331 that the practice in tliat 
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s 239] 

pro\inc« is the Same as pre% ails in Bomba j.niniely, that when practlcalthe thief and the person who recenes 
the stolen property are tried together and such Inal does not contravene the provisions of s 2an , 41 A. 276. 

Contra— For joint trial, receipt should be tmutedtately after theJL Tlie offence of dishonestlj receu 
ing stolen property from a person who has stolen that property cannot be regarded as an offence committed in tlie 
same transaction as the theft itself unless it be in a case where simultaneously with the oBence of theft the 
offence of receiMtig stolen property is committed 1 C. W. N 35; 2S 0. 10 ; 29 M. L J. 331 ^ 16 Cr. L J. 29B 1 27 C. 
839; 23 C 7. Where fne persons were jointly tried four of them onM charge of theft and the fifth for receiving 
stolen property the act of receipt not being simultaneous with the theft, held that the offences of stealing and 
receiMiig stolen property were not parts of the same transactioA and that the joint trial was illegal 3P. R 1905*= 
21 P.[..R.1905c=2|Cr.L. J.37; 1914U. W. N. SS2e=19 Cr.L J.2S6. See also the foot note under SP. R. 1905; S P. 
R. 1900 ; 7 P. R. 1903. See also 17 Cr. L. J. 477. But under the present amendment it will be seen that the 
receipt of stolen property and theft though not {larts of the same transaction may be joined together in one tnal 
under clause (tf) of s 239 Therefore the above cases holding to the contrary have become obsolete. 

18. Joiat trial of disposer and receiver of etolea property. — The offences under ss 412 (criminallj 
disposing of stolen articles) and 411, 1 P C , may be jointly tried, the ofiences forming part of the same transaction 
and having occurred at the same time and places, 6 Bom. L.R.331. Thus where two persons were jointly tried 
and convicted underss. 411 and 414, 1 P C , both of them being charged in respect of a currency note for Rs 500 
and nlso eadi of Uiem in respect of a different note for Rs. lOO held that though in respect of the note for 
Rs. 500, the accused might be tned together, the other chaiges in respect of the two notes for Rs. lOO eacli 
could not be tned together as the trans.ictions were separate and distinct The conviction was therefore 
annulled for misjoinder of parties and re-tnal ordered 23 C. 104. See also 4 A. 147 , 14 C. 395 and IS B. 491. 
But now under d.(/) of this section 23 C 104 and 49 C. 565 are no longer good law 

For the joint tnsl of persons charged with dacoity and persons charged with the receipt of propert) 
stolen in the dacoity See 45 1. 221 

19. Joint trial for possession and delivery of conoterfelt eolD.— Cwho was in possession of 104 
counterfeit coins, delivered 50 of them to P to pass off for him At one tnsl Cwas tned under s 240,1 P Ci 
and P under & 243, 1 P C , held, that the joint tnal was perfectly valid under this section read with sutvsec (O 
of s 235, su^ra innsmuch as P received the coins wtUi the dehbente intention oi fraudulently passing them 
ofT ss genuine, 31 1 1007. See cl (/) of s. 239 

20. Harder and caaslng disappearance of «vldeBee.->Accused I to 3 were charged under s. 302 for 
murder and accused 3 was furthercharged in the alteraitive unders. 201, I P C for helping accused I and 2 
in disposing of the corpses with the intention of screening the offenders, held the tnsl was not illegal for 
misjoinder of persons, 1 8. L. R. 73 = 8 Cr. L J. 191. 

21 Joint trial of persons habltnally asiocUted for the pnrpose of dacoity— e 400, 1.P. C.— Fourteen 
persons were tned at one trial and convicted of an offence under s 400 for having formed a gang for the 
purpose ot habitually committing dacoity between 7th March, 1909 and ISlh December 1909, four serious 
dacoities, having been committed at four different places and the accused it was alleged and proved took, 
part in one or more of those dacoities, held that the joint tnal of all the accused though not illegal, was 
improper, 68 P. L.R. 1911= 12 Cr. L. J. 260. 

22. Joint trial In cases of conspiracies— 5r^Note 7 tos 235 

(i) Sections 121 A, 121 and 126, 1 P C — Where about twenty accused were all alleged to have l>een 
members of a secret soaety, with its headquarters in Manicktolla in the suburbs nnd its plsces of meeting m 
Calcutta and elsewhere, and to have joined in the unlawful enterpnse, and with others known and unknown 
to Inve conspired to wage war or to depnve the King of the sovereignty of Bntish Indn nnd to have collected 
arms and ammunition with such intent and to have actually waged war Held that joint tnal of the acaised 
on diarges under ss. 121, 121 A, 122 and 123 X P C, was not bad for misjoinder of persons or charges 27 C. 
467tl6C. V.N 1103*=15CX.J.St7=ilSCr. L.J. 609| 11 P. W. R. 1915 16 Cr. L. J. 354. 

(m*) It is legal to try together charges of conspiracy and offences committed in carrying out the 
objects oi the conspiracy Tlie transaction is not completed as soon as the offence is committed. It is dear that 
so long as the conspiracy conunued, the transaction which began with the forming of the common intention 
continued .and Uie offences committed in the course of the same transaction. 16 Cr L. J. 19 19 C. W. N 706 «=> 

31C.L.J.201. 









eoo 


THE CODE Of q^TfllNAL rROCEDURE 


[Chap. XIX. 


(»>) But It should be observed that if a conspiraqris entered into tit district A and acts are committed 
in pursuance ot the conspiracy in district £, the Magistrate of district A can try the offence of conspiracy, but 
cannot try the accused in the same trial for offences committed outside his district S 239 of the Code cannot 
gi\ e junsdiciion to a JlagistratQ who has no jurisdiction to try the offence under the pro\nsions of Chapter XV 
of the Code, 28 C. W. N. 975. 

{iv) See 10 JL. 88. 

(k) Perjury— See Notes 28 and29 


C&SE8 WHERE JOIHT TRIAL HELD ILLEGAL. 


23. Fight between eonteading parties not one transaction —In case of a fight between two 
opposing parties, the law as contained in this section is that opposing parties caiinnot regularly be cliarged in 
one and the same tml, 20 C. 537. Where the members of opposing factions are charged with noting each party 
must betned separately, 6 0.98 =»« C. L. R. 521; 1881 A. VT. N 28(8 W.R.4T;9 W. R.33: 12 W. R. 75 j 22 and 26 
P. R, 1881 ; 5 P, R. 1906 = 4 Cr, L. J. 75. Where two parties are arraigned against each other in a not, it cannot 
be said that the offence of noting was commuted by toth the parties in the same transaction within the mean 
ing of this section so as to justify a joint trial of the jiersons on both sides The offence of noting committed 
by each side, forms a separate transaction, 15 P. R. 1882 , 5 P. R. 1906 « 4 Cr. L. J. 73 ; 14 C. 358. 

24. ConverilOB of coanter-eases of ataaaU Into a single case of affray,— Where complaints and 
CToss<omplaints of hurt or assault are Instituted (the complainant in the one case being the accused in the otlier 
and vtce versa) and alter taking in each case the evidence in support ol the prosecution, the Magistrate is of 
opiuiun that the accused have jointly committed an affray, he cannot convict them of that offence on the 
evidence so recorded. He may call upon them to show cause why they should not be convicted of affray, 
but should they deny the commission of the offence, then it must be proved m the regular way, and without 
reference to the evidence previously recorded.— C P Cr Cir, Part 1, No 5 

25. Defamatien and pnbUcatioa thereof.—/!, B and C passed certain resolutions defamatory of the 
complainant and published those resolutions and D transmitted the resolutions to a newspaper. All the four 
persons were tried together and convicted But it was not shown that A, B, Cmsugaied D to write the letter 
to the paper or that they had any common purpose nor was it shown that the offences were committed in one 
and the same transacUon, held the trial was bad, 7 M. L T. 137 = 11 Cr. L. J. 135. 

25-A. Joint trial for offences under ss 500 and 601 of the I. P. C.— A joint trial of the autlior of a book 
under s 600, 1 P C , and of the printer is illegal when there is no evidence to show that there was conspiracy 
between them 60 C. 159. 

26. Dlitlnet offences of conterapt of Court— It i> illegal to try conjointly in one trial several persons 
accused of distinct substantive offences of contempt of Court. Such procedure is obviously prejudicial to the 
accused, for they are precluded from calling eadi other as witnesses in support of their various and distinct 
pleas of not guilty, 1883 A. W. ». 23. 

27. Joint trial for Iglvlng false Information bad.— Where a Deputy Collector, acting under Mr Land 
AcquxnUon /Ir/r, laida charge against the tosor and lessees of certain lands that they had given false informa 
tion in certain written statements, held that though the complaint was laid against the parties jointly, any 
offence committed by each is a distinct and separate offence and should be tried separately, 27 0. M5. ut 
where afalse charge of stealing goats was made by one accused on one day, and by the other accused on e 
following day and they were both convicted in a joint trial, the Madns High Court held that they were 
properly tried together as the offence, vrz, afalse charge that certain persons stole certain goats vras t e same, 
27 M. 127. 


28. Joint trial of leveral aecnied for perjury.— Where two persons are severalty charged 



against him or I* ihe subject of a prosecution on that account, 7 B. L.R.Appx.LXTlMll W.R. 47. Not even the 
consent of the accused oan, having regard to 25K tl (F.C.) legalise such a joint trial 4 Bom.JUR.83. Bui 
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where there was one sustiine<l ind contlmious plot for a certain purpose, vtz , ol exposing an innocent tmn in 
a false charge and to secure Uiis end \ anous means had to be resorted to and one of such was two persons giving 
false evidence held the> could be jointly tried, it fiom. L. R. 972 = 1 Bom. Cr. Ca, 216 13 Cr. L. J. 833. 

29. Here allegation of conspiracy will not validate Joint trial for perjnry. — Where the accused were 
convicted at one trial of gning false evidence in a case of dacoily on the ground that they had coaspirwl to give 
such false evidence and they aveie neither chaigeit with nor conMcted of so con^p1Tlng, held that the joinder 
of accused was illegal, since the words Ihe same transaetion in this section cannot embrace the examination 
of all the witnesses throughout a trial but could apjaly oiil> to the examination of each witness as such 
separately, 3 L. B. R. 231 = 4 Cr. L. J. 439, where 25 M. 592 and 1 L. B R. 363 are rejerrtd to Similarly, where 
two persons were jointly tried one on a diarge under s 471, 1 P C , and the other for giving fabe evidence in 
the suit in which the forged document was used the Inal was held bad for misjoinder of accused, 
1683 A. W. N. 183 But where several persons jointly filed a wntten statement signed by all and one of them 
gave evidence in support thereof it was the joint commitment of them all, the deponent under s. 193, 1 P C 
and the others under s 193 207, 1 P C . was good, 1884 1. W. N. 52. 

SO. Joint trial of two aceued not desirable when each tries to throw blame and responsibility open 
the other.— Two persons and £ were jointly tried under s. 403, 1 P C, for cnminal breadi of trust and each 
Incd to throw responsibility upon the other and diarges were framed against both. The cross^xamination on 
behali of A was conducted first and tlienit was conducted on behalf of £, and on what was elicited at this 
latter examination £ was acquitted without being called to enter upon his defence, and the statements so 
eliated in this latter cros-vexaminalioii were used against ^ without his having had an opportunity of 
explaining them, or further cross^xamining the same witness on tliose new points , he/d, that though it canuot 
be said that the accused were not properly tned in one case, sull in the circumstances of the particular case // 
had been prejudiced at this tnal held jointly with another. 3 & W. N. 277. See Note 6 Such trials are 
not necessarily illegal, 168 P. L R. 19U <= 12 Cr. L. J. 266. 

31. Sameness of charge cannot Jastlfy Joint trUl of several aecated— <t) Where fifteen persons 
were jointly tned and convicted of distinct offences ot committing nuisance, he/d that the conviction was 
jl egal as the accused must have been prejudiced in their defence, 6 U. 20 j 33 C. 292. 

(tt) W here there was no joint action oo the pan of the accused and each acted independently of Ihe 
rest and made different defence . held, that the joinder of a number (m , Qi) of charges agamt 62 persons m 
one charge was a material irregularity whidi rendered necessary the setting aside of the conviction, Velr 11, 303. 
But where the charges involve a conspiracy between the several accused, the> may all be jointly tned IS JL 88. 

(<<0 Where the complaint was that the coolies (1) a colliery had decamped with the tools supplied to 
them and they were all jointly tned under s 403 1 P held Ihit the inal was bad, 13 C. W R 131. See 
also 13C.W.K. 191. 

31-A. Joint trial of persons with Joinder of charges. — Where all the accused were cliarged in one 
count with the murder of seven persons, to support which there was no evidence against any of them , in two 
counts with the murder of two others, committed only by two of them, respectively , and in another count with 
mischief by fire caused by another accused only Held even though ss 235 and 239 of the Code justify joinder it 
should not be resorted to if there is nsL of embarassment charges of murder oi several persons and of arson 
must embarass the accused in their defence and confuse the jury, 42 C. 253 29 C. W N 173. 

32. Joint trial of an offeadev and those that rescue him from custody —Where the offence of eacli of 
the accused is separate and there is no common offence in which all join, it is quite irregular to trj all the 
accused together A person charged with the offence of theft and another charged with rescuing him from 
law ful custody, cannot be tned together in onetnal. 11 tf.4IL To en.-ible the Court in the same tnal, to trj 

• - • • < i*i ’ ■ • V r ■ 

k . i ' ■ • - : 


wrongfully confining the complainant and rescuing the first accused from custody was held illegal, 12 C. W. N. 
15. Wliere one of the accused aught in the act of theft was rescued by others w hilc being taken to ’the thofia 
by the complainant and some of the rescuers snatdied awny some dothe-s from the person of the comjilainant. 
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and theMagistrate tried all the nccu'^crt joimbitwool ttiemon charges under ss 225 "ind 379. 1 V C.andUo 
on a charge under s 379 1 P C , md tuo on a diarge under s 225. 1 P C . held, that the trial uas bad for 
misjoinder of charges and two trials were directed one for die original theft and the other for rescuing and theit 
committed in course of the rescuing, 13 C, W. N 80i«=8 Cr. L J. i4T» It is illegal to try a person for grazing 
cattle in a reserved forest with others for rescuing the cattle soon after diet were impounded 1 ■M,L.T.36T = 
11 Cr. L. J. 293. also SO C. 823 5 6 Bom. L B.725.13C W.N.lllS .T«aKol9C.L J. 633« 15 Cr. L. J. 472 
33. If each offence is A completed act and there U no contlnnity, joint trial had— Where the 
appellant obtained in August certain currency notes I9 committing offences under s> 420,471 and 408, I P C, 
and lit January following he in coniunction with another tried to obtain goods m exchange for one of the notes 
and two were jointly tried, the appellant for the offence committed m August and his co-accused iot the 
offences committed in January, held that the transactions ot August and January did not form pnrt of one and 
the same transaction, and therefore the joint trial wns bad in law , though they ought to have been tried jointly 
for the offences committed in January 3I C. 1053. On the cornmitment of four persons on a charge of murder 
the Sessions Judge framed another charge against them of causing grievous hurt to one JP, on the act that 
some time after the alleged murder^ three of the accused tried to convey off the body of the victim and when ! 
objected, caused grievous hurt to him At the conclusion of the trial all of them were actjuitted of murder, but 
three of them were convicted of causing grievous hurt to IP held the whole trial was vitiated by misjoinder of 
c/iarges, since the murder might ha\e been committed by one of wen with one object, and theattemp n 
carry off the body might have been made and the grievous hurt caused therein b> mother set of men w 1 a 
different object and the two offences were not suchasmusi hive been committed In the same transaction wit e 
meaning of this section so as to be dnrged md trieil at one trial 10 P. R. 1906 » 4 Cr, L.3,255,wbcte 39 B 
IS rejerred to Where two accused persons Merc jointly tried in respect of an offence committed on a pnrttcu ar 
day III which both w ere concerned and one was also charged at the same trial with another offence commi c 
on another day with which his coaccused had no concern, the Joint tnal was held bad, 31 C« 1053. Smii y» 
ivftere several accused persons were jointly tried for having on luo separate dates, committed two offences 
the same tind v\s , looting linseed crops in one field and cotton crops In another, but not forming parts 0 
same transaction, the trial was held illegal 83 & 292, joint trial of four accused lor two offences of dacoi y 
committed on two different dates md not forming port of same transaction is illegal 8 M L T. 288 1 

4T4 , 18 C. W. H. 1067 10 Cr. L J. 469. So also where each offence is a completed act in itself ana the on^ 

design was accomplished so far as that act was concerned before the next offence was embarked . 

there ts no community. 33 M, 502 , 128 P, t R 1911s=28P, W. ff.l9fl**iaCr L.3.208 
cheitiiig were held to be wholly distinct. 3V<f also 13 a W. N, IW "»li> Cr L f 469*,10C.W.« 33anao2w 
34. If oflenccB are distinct and separate, Joint trial Illegal —Where four persons were tned 
at one trial two of them being convicted under s 188, I P C, read with s 3 of the ^ 

while the remaining two were conMCted unders 419, 1 P C, for attempting to cheat by personation, an 
distinct offence not at all connected with the former, held that tl>e tnal was illegal, 3 b B.R ' , jifwas 

Rut where ^ and yi/ were jointly tried for having commuted three dacoities on the same ly "m 
further tned for an offence under s 302, 1 P C and for rescuing a pnsoner from Police custo y, e . 
being kept separate nid the opinion of the assessors separately recorded on the diarges which afie e 
IS distinct from the chvrges which affected all of them heid, that the tnal was Illegal but the luega y 
cured by s. 537 ns the accused were not prejudiced, 7 P.R. 1901, where 14 A. 502 is followed ns v 

25 U. 61 (P.C.) A ^lagistrate held ajomt investigation in the case of four accused persons w iow ^ 

With different offences and committed them all for tnal on liharges under ss. 21t, tl4, 465 an ,i'n,euidicial to 
quashing the commitment, the High Court considered the Magistrate’s action to be il being 

the accused, and directed him to make fresh inquiry, remarking that the charges agauist a ^ separate 

under ss 2lf and il4 can only form the subject of i joint trial while m the other cases the trn ^ 

Ratanlal 929. In one charge two persons were charged with causing hurt to three ot ® using a 

Iticrc was no case of hurt by tfdo b> one of the acciisedandhe was convicted under s 3 diced' the accused, 

/aWi against two of the complaimnts held that the diargc wasimproptr and must have preju ,l,*re- 

IT C. W. H. »,9 - 14 cr. L. J. 212. The ,« ol , tr«p»ser m emeries into a IrMory end on hrins ejMeO the 

irom.hniectlnessemblm ' nneonnectei) ».* elhtrah.l .lonotforni 

the same trat«actloii 13 C ■ B 

illicit •ale by /?.the joint _d 

13 Cr. L, J 338 

4 of the Combhng i I 
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Joint Stssions Judge on the folloxung dnrges — All the iccusefl on-\ charge under s. 401, accused Nos. 3 and 4 
on joint charges under ss 328and3S0 No -1 on two s-pir»te charges under s 411, No I on cliarges unders.s.23 
and 380, Nos. 1 and 2 on two joint charges under ss 328 and 380 of the I P C The Judge tried All these 
charges together, as s 235 seemed to him to favour such a course Held (1) that the trial of all the accused 
on all the head'* of the diarge was opposed to this -iection (2) but that, though it was imnecessar> for the 
Judge to try the accused on the separate htads ol charge under ss 128 380 and 411 of;the 1 P C. 
It was not onl) |iernussihle, but e\en neiLssiry to record eaidence under those heads in order to prove 
the charge under s 401, 1 P C Ratanlal £09 , 4S C. 712 Where five dacoities were committed by several 
persons and persons imphc.itL-d 111 one dacotl^ were not in the other and the dacuities did not amount to the 
same transaction Held, that they coykl not be intd jointi), 19 A. L. J. 610, So where two persons were tned 
jointly one for murder under s. 302 and the other for omission to give information in respect of the same murder 
it was ie/d that the joint trial was illegal as tlie two offences were not committed in the same transaction, 19 A* 
L.J.915 

So also, three persons each of whom !■> found in separate possession of some article or other of propertj 
stolen during a certain burglarj, none of the articles being m their joint possession cannot be tned together at 
one tnal unders. 411, 1 P C, 19 A. L J. 81S. i * 3 

35. Joint trial of leveral receivers of stolen property from dlffereot persons at different times and 
places Illegal —Where the 1st accused received stolen properly from Certain llueves and delivered over to the 
2iid accused a portion ofthe same in salishction of a debt and accused No Twas fuiiiid m (vossession of other 
property identified to bcstolen, but there was nothing to sliow when and from whom he received it and the 
three accused were jointly tried at one iriil on dnrges under s 411 1 P C held per Hattv and Kusseul., J) 
(AsTOv, J, that the three offences charged against the three accused were distinct offences, which 

could not !« regarded as fonuing parts of the same tnmsactioii wiihin the meaning of this section and that tlie 
Joint tnal of the three accused was illegal lieing in contravention of this section and s 233, 29 B. 4<9, where 
6 Bom. L. R. 361 is dxsUnguuhed and 19 B 491 is followed. See also 28 C. 104 j 2 C. 23, S B. L, B.20 
Where the case for the prosecutioa was not that the persons charged w iih possession of stolen property had actuall) 
taken part mthe commission of the burglary but only that each of them was in possession of same property stolen 
diinng the commission of the burglary, and it was possible that dispos.als were separate and unconnected 
with eadi otlier, held the joint tnal was illegal 16 Cr. L. J 270 (0 ). See also 33 C. 1256 where it was also held pet 
Harrington and Stephen, JJ (BRErr J , dtisenttng\ that separate retention by dilTerent persons of separate 
articles at different places, although the articles might have been the pioceedsof the samedacoitycannotbesaidto 
he In the course ol the same transaction and that persons charged with such retention cannot be tried jointly The 
Madras High Court held that where all the accused arc charged jointly with theft and in the alternative with 
receiving stolen property and are tried together the trial cannot be said to be illegal having regard to s. 237 and 
even if there be any defect 8 531 would cure it 17H L.J 219=|9Cr L. J 479 In 4 Bar. L.T. 263al3Cr. L. J. 59 
where four persons were tried together under s 380 1/ under ss 386 411, I P C and ATand 7*undei ss. 411, 
and 414, I P C , and it was contended on the luthoniy of 29 B 419 that the conviction of /’and A/ was bad 
for mispinder, held that in this case all the stolen jiroperty forreceniwg or disposing of which fhe four accused 
were charged had been tnce<l to the possession of 1st accused and that the possession by the 1st acciiseil P as 
stolen property not long after the thelt took place and the disposal of it by the agency of // to K and 
T were parts of one and the same transaction and il Bar. L R 33 » 6 Cr. L J 28 was followed See Notes 8 to 
s 235 In 3 C. L. R. 16 C3 6 Cr. L. J. 411, the joint trial of tliree accused for Uie retention of one item of stolen 
property and of two of the accusevl for retention of another Hem of stolen property to another occasion was held 
to l>e bad See also Note 17 lUit now under the recent amendment the two offences of theft and receiving 
stolen property need not 1»e committed in the same transaction or as a result of one concerted action ^ It is 
enough under cL (e) that one offender should commit tlieft and the other should luave received Ihe stolen 
property for charging and trying them jointly So it is snlimitted that the al«ve rulings have become obsolete 
88. BecelvlDg stolen property and larking hoata tretpais— Two ]>ersons were cliarged by the Police 
Hnders. 458,1 P C , and tned jointly, one of them l*eing convicted unders.411,1 P C, and other unders. 458 
1 p Q.held tliat the joint trial was illegal and that when the Magistrate found that s. 453 was not applicable to 
one of the accused, he should have tried the two separately, 91 P.R. 1909 cs 199 P. L. R. 1909 » 8 &. L. J, 79. 
Again, where the petitioner and four others w ere joinitv tried under s. 434, 1 P C, the other four convicted of an 
offence under that section and the petitioner of the abetment of that offence, but on appeal, the convaclion of 
the petitioner vv a.s altered to one under Ss. 411 and 414, I P C, Ar/d that the conviction could not be sustained 
liecause the petitioner could not have been tried under ss. 411 and 414,1 P C, jointly with four others charged 
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fint, h uo w wtMrt l<ir such commiimtnt, ii being a summons-case, and, stiondty 

)iiB M jgliirrtin i an Hi\e«mi\uly imnlsh ttie oflender. ; 

t. Ohspier not spfUoalile when MvaTranUease und Burntneni-oato are Jointly tried.— In the investiga 
ilon nl a lAmai'inmi widch iotms the »ui*JectoI two tllstinct ^.^n^ge^ nrlsing out of ihesame tnnsartion.one oi 
tOikb Ja n S'lJinmons ja-io and the other « the proc^ure shmdd be that for uarrantoses, 11 C. 

fll\ 8 It, B, li. 118*:- S Or, L, J. S30. A wamtiit-case l*o{ng ajjraterofrcnce cannot be tried under this Chapter, as 
It dealt with the uial <’i tummuns^U'es oni>,T K. 458. Ste Note 4 to s 251 

hfnt « tt .irTa’i/’f iiif MBife» this CAti//er— Noie 4 to s. 251 . 

8, Chapter U appiloabie whan warranbcaae U added without any fouDdation.— .Srr 18SS Jt. W.li> 43} 
53 W, R, 40 uiui aito 7 H, 45k 

4. KeevkteA not tn b% preJuAtced by apptlcaitan at this Chapter when trial heiun at a warrant* 

eaia Whfiuan intjnir) ^■^>mmrnu^l .»•« »»> tuuTiuUtst <iiU Uu. »ccu><tl ctin ulcd iheir crosyeramirwlion 

thu jtjosvmilou uiineste-' uuthr llu iun>rrsM"U thit ihtr> ivuld haw a further opportumij ofcroits-examintag 
\huu, i'Ut Uv' otbvw t(\rih rt w «t \nu huxnj. Ikch rii-^toNCvl, the Magistnte dovwl tlse ca>e and 
w'mi.trd Vho acvu-e*.!, thU »t w w the dut\ ot the Migi-true h> .xllow die accused an opportunity of 
vsHupiodag thxu xi\vv,re\vi«mvtuux Kkuv i'tv>.eevlu\»5 wuh the i tse 15 Cr. L. J. 450 (M-) Where a 
uhOu •' svmuu'. <xud <x x\ xirtiul-ci'^ crrl xtii uxu'td in one inal. di'ini'Sed tie cowpUint in 

\r^\yxt x't the w ux xutxi^e ,vx\vV iHvsxtrxt.d wUh the vVTOpl-vixxt ix\ ue-'pex.t ol the '»uwunoxvs'0'-e. and 
I'xxu^ i ' thx tx' le-v xU thx i'Tvxnwxxuoxx wwikn'C** hn thxtt lurther crx?v.<\amitvition, 

hx vhx w thw reuxHxl \x4\ litegxi uxxxl ihxt thv xxxxx-'xxl xxxw't vxilxmh Kx\c been |'a;ndicvd h' thes*®’^* 
tuxvhu thxt the I'tvwle^e vviuettexl 1) v. 2^^. ^ sup-tunial om, and when ii« led it wtjs W 

^<sv>vvU\u' ' h\ slxow th<t th\t< A> uo |lrJv^lu^, ISM, L.T.93 «» 15 Cr. L. J. 540. 

\Ni\xix liu .xv\U'xi%i .tp^xv ttH or t< biou^ht Kfurc tie LhepafBctalars ol 

the oi\iK'e> e: vxhwU lu i> acxM'vU Lxc atatcvl to him. aod he stuU be ^ 

saho»'\ou'&t'tte>l^' U'lxx'.i « it its .tut vtu'e to show why he ^hcuUi b« conv'cttd. 

■\i tU not tx*. ixeveN>.tt> to inxtre Ji ten vil rharvr. 

S^ia*. t I'alatt B«raiary t» betttiavsrdto the accatei~luTve^ ot*eu i*s-d la appeJ dal dte 

*.vv^%^V dixi iNt V ‘.'vist-i xvt «h xt he \v x^ ie.,xi vd xv shN^wse st w.k' 'axt vO/^ed wha* ewdeso’-b***^ 
to ixtw the xwxe K ibe i<0'exxitis’»i. tK-Nx. y\Hxx“. 'K't.'.t tw a> v^ear'e e'xpiatued e' prsw-BSi 
vnuH lit t'hvXK'eN .t^ aix t*vj rsasf> to t*xi. t\u**TN ix * xuii sj • a\} jli Ma^istra*-» sixjttd dxtecte 
rtJlvmw.'ix to Cu-» u. iti-t iJ h •xte-"/bv. O', p *41 U i' I'evxre.orx i.\*t tie -liocJd bare a 

sM'eiiN It UKidv hx him t'*aV he l"x ahott I' l-e IS,* VH bcxvxjlai\lt> uc. r* ^^e i.sfem.'ex:r teSsCx.ifcti''^'^ 
XV. lessee wx h vxe cvinu iveosi vH whKh he xevev.d. Whvtecetwia tetv.t2.ljjd been bfoeght bea« 

vs v'XV.t n.rjx.*..o.. whi V K xsjis, ix o«-Mp a d tiw vt x.'’jnj>u 'ce-. v*ete Uvt madekuowittad.^' 

iKxi .\s»MsUv» A' ijt,svi\.t 5 C. 4. R.S7. 

•5. %4hauAe« aaeaavitMk v> S» v» anexaed.-— NHhvsx Ji» jc*-<i.srd V'C»wi vs- oil'^d 

Vo niv*.v hi.-. sS.'viKv, I ».iTsii ivwxesl x-. uitvhtvxidv-d o.ix>tXle»'C trie uyius ^ 

e\i.'\ux> xhe vJvsxipvH *t. i..xi ea. at tr, ox.x 1 xkiHxlKt he ixilK v\u»,Hv'>eiiOs tjternur order B? gxve hi® 

i.oi ^..^.pvStuxii'Vv vt rebiuviii,; .s k uiin,^ uje ..tx j it- 

3. e« aa (*> ^ejxdeeoCchAe^Q* i9 he eSMeesevtxh \h« tshC i)C Mnxni»a»'<astr» aht4.-*Tie 

V, Jv SxV.! is- tv vuKKt ei vx.xi ,e*x jpi^v le njuhiv i-.t ve-v oc Ikv ui-^» 4 v'aw cx. i-.ajresseonatel'J®.^ 

xa^ Ux.d and i.xrKsjgh ue Ivtiiix. iivvd bv ti uxi^d 11 xku 1 1„ it 11 » t.v.i-iv'i.- »> » '“'“Sr 

0.us'>- dv' uov jpisy x« -uimihnisN, v-,o-.,x,VivareiK*vihvt .so^i-seii-vv. o* iv<uK*e tite t.B* 

53; {*■ \.\ .S:. Nvte « w uhJ t't C. t. 4. 5S. 

4 Charge fi>e »ai«nxou«-t.a» xkm^^ vre t« ha eedueed v» wrlUix^. It ti-.cd with a wareaBbc^ 

— V,hen a w \>r.iiix-vv«. I-. vuix. uivd, ii XI IS nils k\.1 v.v i. ii. xwij.o) x,v' hjr art oBeace^'*' 

X Ni^iixnK.sx'*,. ux X ".*vii\v CX.H1 d t v.Mui v.xU x^ th x^•|)xs \Ni>. x i ivo iccu^whow^ 

viuiiioiied vs; o.'r k*-. nKkt -v. \ IJ »xkI xm, t I* x,'-, ^ i x'>‘,f^x ms.* ui* xii v IvK OteoiJen*-''®^^ 

Sxii v.«e V i...vtvO viv o.iH. 'X KeUhh, vUOlKvv ivKUi I u vxv« ‘s.’t v Iwd. os lie ace- 
>*s.x m -std i X xIhu uv wv k, * v Ks vv * vt » X Kh. \. I tv ix» >Je< ‘»V‘ 'vctle li 

5. C**afS« w«*4 &.* fr*,u«4 hxxuCNHxx^vh, tc-t ^4' ^ 

i. Se<ii»« to ve^xxms peove4d«x*i,a aadar^ •« tih JV (sv\\v.hi>o 1»>0 do'vrt ijtlhii'*-'^ 

NjOxi d be V ‘a-.vd in ts ^.e.x 1 ivxv» v H s- Xx iv y ,i jjv i x. \a.*, 
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Joint Session'? Judge on the following clnrges — All the accused on i charge under s. <101, accused Nos, 3 and A 
on Joint clntges under ss 323 and 3S0 No 4 on two s^nnle charges under s. 411, No 1 on cliarges under ss. 23, 
and 380, Nos. 1 ancl2 on two joint charges under ss 328 and 380 of the 1 P C “ The Judge tried 611 these 
charges together, as s 235 seemed to him to fisour such n course Ne/d, (1) that the trnl of all the accused 
on all the heads of the diarge w as opposed to this section, (2j but tint, though it w as unnecessan for the 
Judge to try the accused on the separate htids of charge under ss J28 380 and 411 of.ithe I P C. 
It was not onl) jwrmissible, but e\cn netessiry to rccorif eatdenre under those heads in order to prove 
the charge under s 401,1 P C, Ratanlal 809; 46 C.7I2 Where fiae dacoities were committed by several 
persons and persons implioitcd in one dacoit) were not in the other and the daooiiies did not amount to the 
same transaction f/e/d, that they could not he tried ]ointI>, 19 A. L. J. 610. So where two persons were tned 
Jointly one for murder under s. 302 and the oiher for omisstuii lo give information in respect of the same murder 
it was Ac/<f that the joint tnal was illegal as iJie two offences were not committed in the same transaction, 19 A* 
L.J.91S. 

So also, three persons, each of wliom i» found in separate possession of some article or other of property 
stolen during a certain burglarj , none of the articles being in their joint possession cannot be tried together at 
one tnal unders. 411, 1 P, C, 19 A. L, J, 815. ' ^ 

33. Joint trial of several receivers of stolen property from dlfTereot persons at different times and 
places Illegal —Where the 1st accused reieived stolen properly from certain thieves and deUiered over to the 
2iid accused a portion of the same in satisfaction of a debt and accused No 3 w is found in jKissession of other 
property identified to be stolen, but there w IS iiolliing lo show wlten and from whom he received it and the 
three accused were jointlj tried at one trial on cliarges under s 411 I P C, held per ^ktis and Russell, J] 
(AsTOV, J , i/mea/iaf), that the three offences charged against the three accused were distinct offences, which 
could not 1« regarded as forming parts of the same iransaaioii within the meaning of this section and that the 
Joint tnal of the three accused was illegal l>eing in contravention of this section and s 233, 29 B. 449, where 
6 Bom. li, R. 361 IS dithngutihed and IS B* 491 is followed. See also 2S C. 104; 2 C. 33; 3 B. B. 20* 
^Vllere the case for the prosecution was not that the persons charged with possession of stolen property had actually 
taken part inthe commission of the burglary but only that each of them was in jx>ssession of same property stolen 
during the commission of the burglary, and it was possible that disposals were separate and unconnected 
with eadi other, held the joint trial was ilkgai, 16 Cr. L. J, 270(0.), See also 33 C. 1256 where it was ^Kaahtldpet 
Harrington and Stephen, ]J (BRErr, J , dtsseulmg), tint sep irate retention by different'persons of separate 
articles at different places, aliliotigh the articles might have been the proceeds of the same dscoitycannotbesaidto 
belli thecourse of the same transaction and that persons charged with such retention cannot be tried jointly. The 
Madras High Court held that where all the accused are chirged jointly with theft and in the altenntive witli 
receiving stolen property md are tried together the trnl cannot lie said lo lie illegal Inving regard to s 237 and 
even if there be any defect, s 531 would cure it, 17 M L J. 219 =|3 Cr. L J 479 In 4 Bar. L.T. 263bs l3Cr. L. J.59 
where four persons were tried together /’omlers 380 l/imderss 38fi 411, I P C and Af and T'undei ss 411, 
.and 414, I P C , and u was contended on the lutlioniy of 29 B 449 that the conviction of y*nnd M\\ as bad 
for misjoinder, held that in this case all the stolen properly for receiving or disposing of which fhe four accused 
were charged had lieen traced to the possession of 1st accused and that the possession by the 1st accused P as 
stolen property not long after the theft took place and the disposal of it by the agency of A/ to A' and 
r were parts of one and the same transaction and 14 Bor. h R. 38 » 6 Cr. L. J, 29 was followed See Notes 8 to 
s 235 In 3 C, L. R. 16 = 6 Cr. L* J. 411, the joint trial of tliree accused for the retention of one item of stolen 
property and of two of tlie accused for retention of nnother item of stolen property to another occasion was held 
to lie bad See also Note 17 Hut now under the recent ameudment the two offences of tlieft and receiving 
stolen property need not lie committed in the same transaction or as a result of one concerted action ^ It is 
enough under cl (r) that one offender should commit theft and the other should have received Ihe stolen 
property for charging and trying them jointly So it is submitted that the alx>ve rulings have become obsolete 
56. Becelvlog itolea property mod larking hoose treipass.— Two jiersons werecliarged by the Police 
unders. 458, 1 P C , and tned jointly, one of Uiem l>eing convicted unders 411, 1 P.C, and other tindefs 458, 

1 P C..held, that the joint trial was illegal and tint when llie Magistrate found that s 458 was not applicable to 
one of the accused, he should have tried the two separately, 51 P, R. 1605 =; 165 P, L. R. 1905 » 3 L, J. 78. 
Again, where llie petitioner and four others were jointly tned under s. 454, 1 P C , the other four conviaed of an 
offence under that sccuon and the petitioner of the abetment of that offence, but on appeal, the conviction of 
the petitioner wasaltered to one under ss. 4tt and 414, I P.C, ArW that the conviction could not be sustained 
because the petitioner could not have been tried under ss. 411 and 414.1 P C, jointly with four others cha|Bd 
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unders. 454,1 P C , and the pou er ronferred on Appellale Courts by s 423 (J)(i) ol altering the finding while 
maintaining the sentence, does not empower it to act iii contravention o! the provisions ol this section &3P.R. 
1903 s 113 P. li R. 1905 2 Cr L J. 394 } hut see IS Gr> !<• J« 680 (U ) as to the poii ers oi Appellate Court 

MIBG£Ll<ANEOUS. 

37. Charge need not eet out that the transaction is one and the sanie.— It is not necessary that the 
charge should contaimthe statement as to unity trf transaction It is sufficient for the purpose of justi^ing 
a joint tnal, that the accusation alleges that the offences conitnitted by each accused to have been committed 
in the sam^ transaction It is the tenor of the accusation and not the wording of the charge that must be 
considered as a test, SO B. 49 

38. Where joint trial Involves questions of jortsdIcUon as to Bame.~Questions of jurisdiction might 
arise when several persons are charged in the same proceedings for having committed different various offences 
in the same transaction and some of such cases may be covered fay Chapter XV If the charges can properly 
be made m the same proceedings, the irregularity as to jurisdiction might be within s 531 or s. 532, 18 A S50 

39. Charge where several persons are snapecttd of a single act of mlsapproprlaUon or breach of 
trust — Where the charge is one for cnnunal misappropriation this section has no application, because the 
misappiopnaUon olthe actual money must be the actol n single petson, To betned under this section the 
charges against the two persons must he of misappropriation iii the case of one and of abetment m the other, 
and it is open to the Court to frame charges m the allemauve, le of misappropriation or if abetment, 
16 C W. N« 600 w 13 Cr L. <1. 506 , see Notes to s 222 

40. Wsjolnder of pacUes to be carefnUy avoided where one of the accused makes a confessional 
statement which would be evidence against Us co-aecneed. — was charged with three separate acts of aimtnsl 
breach of trust and B with the abetment of those acts and also m the alternative under ss 41 1 and 380 I P C, 
m respect of a document said to have been found in bis house and which had noconnectton whatevervvith the 
charge of criminal breach of trust Both the accused were jointly tried and /f/made a full confession Imphcat 
tng B and it was consequently taken into considerauon against him , ktli that the joint tnal of the two accused 
was bad and that it prejudiced the case against B on the second charge as the confession of J/was used 
against him and seems to have been treated as a very substantial part of the evidence in support of the 
second charge, 8. C. IB. R. 194. 

41. Joint trial of approver and other accosed,— An approver whose pardon was forleiled may be tried 
along with the other accused, 9 1 L J 691««1808 A. Yf. H 259 «= 8 Cr h 3 443 But see Notes under s 339 

42. Jadgment In cases of Jelot tclaL— The judgment must show on the face of it that the case of eacli 
accused has been taken into consideration and should state reasons as far as may be necessary to show, thvt 
the Court has devoted judicial attention to case o! each accused, 33 C. 138 

240 . When a charge containing more heads than one is framed against the same person 
and vfhen a conviction has been had on one or more of them, the cam 
piamant, or the officer conducting the prosecution, may with the consent of 
the Court withdraw the remaining charge or charges, or the Court of its 
own accord may stay the inquiry mto, or tnal of such charge or charges 
Such Withdrawal sh^ have the effect of an acquittal on such charge or 
cliarges, unless the conv iction be set aside, in which case the said Court (subject to the order o 
the Court setting aside the conviction) may proceed with the inquiry mto or tnal of the charge or 
charges so withdrawn 

Notes.— 1. Scope of the section.— This section allies only to charges lormally framed under 
Oiapier XIX oilhis Code 10 C P 1. This section a]>plies to a case where a person is accused of several 
offences and not to a case where several formal charges have been drawn up by the Court against him It may 
also apj*fy to a case when there are charges of several distinct offences constituted by separate acts or senes of 
•vcis < f charges ialbiig under s 234 or & 23^ sub^ec (I) But it does not apply when there are st.veral 
formal charges iounded ujxin ihe same act or senes of acts regarded m different aspects as, e^ charges undtr 
5. 235. sub-secs. and (JJor s. 236 In the two former instances, te, under ss. 234 and 235, subsec. (I) the 
cliarges really ate dikunct and arc cap.vble of being imd scj-sralelj in She latter instances, 


Withdrawal of re- 
maining charges on 
conviction on one of 
several charges 
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sub-sec ■ k(I) ftnj( 2 ) anl k yJ 3 there It really but one charge with sevenl distinct heads of charge collected 
under it, either cuiiulatively or in tlie alternative, and there can be but one trial In the first head of cases 
each cha^e depends upon different evidence, in the latter the evidence is the same. ITierefore, where any 
accused person was charged under ss. 204 and 409,1 1* C, and the Magistrate iiixin a conviction of the former 
offence considered the proceedings under the latter as withdrawn, held Uiat the Jlagistrate having convicted 
the accused under s. 204, 1 P C , it was open to him to convict or acquit under s. 409 according as he considered 
the offence under that section proved or not proved, but there was no pro|>er occasion for taking action under 
this section, 24 P. R. 1889. The nutlionties responsible for cmyiiig out the prosecuiion of otlenders should not 
be compelled by the Court to revive a prosecution which they may not consider il expedient to revive or to 
carry it out in n particular way, 4 N. L. R. 71 b 8 Cr. (> J. 11 

2. Permisiion of withdrawal Is allowable fn the same case only. — The permission to withdraw one of 

several charges against an accused person allowed by this section only applies to charges against an accused 
in the same case and not to separate charges of distinct offences in different cases Therefore, where an 
accused person was tried b> the sessions Judge and was sentenced to three >ears rigorous impnsonment under 
ss 880 and 75, 1 P C, and the Public Prosecutor with the consent of the Court withdrew another charge under 
ss 511 and 457, 1 P C against the same accused m another case, the order was reversed Ratanlal 362; and 
tVierdoie it is t\\ega\ loi a Coxen \o stay the tiva\ vti a cast, pending apx<cn\ against the tormctiDn in another 
case, 6 U. L. T. 90 = 9 Cr. L. J. 495 Accused was sent up for ina! by tlie Police on eight distinct charges, three 
of which were for an attempt to rob or extort when armed witli a deadly weapon, and five for robbery, the 
accused being in each case armed with deadly weapon. The first class Migistrate inquired into two of the 
latter cases, convicted the accused of two offences under s 392 1 P C , and stayed the inquiry into the other 
six cases purporting to act under this section, held, that this seciion only applied to charges m the same case 
and had no application to separate cases, Ratanlal 977. As to necessity for consent by the Court for withdraw 
ing charges, see 19 P. R. 1883. •'> 

3. Charge eaanet be withdrawn after verdict u given.xWhere the accused were found guilty by the 
jury of offences under ss 366, 330 and 323 1 I’ C , and the judge passed sentence on them under s. 366 only, the 
other charges being withdrawn held that the diarges under the other sections could not properly be withdrawn 
after the accused had been found guilty on those diafges Concurrent sentences would have been proper m such 
a case, Ratanlal 888 

4. Charge ought not to be withdrawn front jury after takleg evidence and bearing pleadera,->This 
section applies to cases where more charges than one are made against an accused person. If he is convicted 
on one of those charges before tlie other charges are tned such other charges may be withdrawn. But when 
the evidence on all the charges is recorded and the pleaders heard the Sessions Judge must under s. 297, sum 
up the whole of the evidence, and the jury should ihen be required, under s. 303 to return a verdict on all tha 
charges, Bat&nlal 288. 

5. Sett course to convict on all heads and puss concurrent sentences.— When a Court considers the 
evidence sufficient to convict an accused person under more than one head of the charge, and considers a 
certain term of impnsonment adequate to meet the offence under each head, it should not record a formal 
convicuon under the first head and drop the others, but its best procedure is to convict on each bead of the 
charge and pass concurrent sentences, Ratanlal 19 But concurrent sentences are opposed to s. 397 when the 
tnals are separate, though held on the same day, 15 C- P. R> S7. 

6. High Court may on appeal (Urect wItbdrawaL — Where the accused was charged with ten offences 

of the same nature under s. 408, L 1’ C, and was tried and convicted tor only three of them. On appeal the 
High Court confirmed the conviction and directed that no proceedings against the accused In any criminal 
Court In respect of the offences be taken, 9 G, L. 3. 257 10 Cr. L. J. 482. ' t 


CHAPTER XX. 

Of the Trial of Summonsk:ases by Magistrates 
P rocedure in sum 241 . The followingprocedure shall be obsenedbj Magistrates in the 
monscases. tnaj of summons-cases 

Motet.— L Summonfcatei not to be commltied to Court of Sestlotu— In 1908 A. W. H. 26, it was 
held that the commitment to the Court of Sesslofi of a summoasose under ss. 352 and 447, L P. C., shou 
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b** quashed, first, b-cauje there is no warrant for such commitment, it being a summons^ase, and, secondly 
because tlie Magistrate can adequately punish the offender 

2 Ch&pternot appUcable’whenwarrani case KQd BQmTnons*caBe are JoSstiy tried— In the investJga 
lion o{ \ complaint which forms the subject <rf two distinct charges arising out of the same transnction, one ol 
whicli 13 a summon^ case and the other a warrant-case die procedure should be that for warrant-cases II C. 
81} S Ij B. R. llSasSCp.If. J.350, A wanrant-case being a graver offence cannot be tried under this Chapter, as 
It deals wnh the trial oi summonsoses only 7 M 454. See Note 4 to s 251 

Effect of trying a warrant cast under (h-si Chapter ~^See Holt A ios 2Sl 

X Chapter is applicable when warrant ease u added without any foundation ~&e 1839 A W H 43 { 
33 Wi R. M and also 7 H. 434. 

4 Accused not to be prejudiced by application of this Chapter when frial begun as a warrant 
case here an mqmrj commenced is in » wirranltase md the accused curtuled Uieir cross-examinalion 
ui the prosecuiton witnesses under the impression dial they could have a further opportunity of cross-evimining 
ihem, but no offence triable as a warranKise havnij, been disclosed, the Magistrate dosed tiie case and 
convicted the accused /le/d that it was tlie dut) of the Migistrate to allow the accused an opportunity of 
completing their cross-examination before proceeding with the c ise 18Cr b J 230 (M) Where a M igistrate 
while trying a summons-case and a warrant-case agauist certain uxused in one trial di missed the complaint in 
respect of the warraniose “ind proceeded with the complaint m respect of the summons-case and where on 
beini, requested by the accused to re-cail the prosetuiiou wuiiesstes for their further cross examniaifon refused 
tu do so held that refusal was illegal and th it tin. ccu«ed 11 1 st certainly ha\ t been j rejudiced I j the same 
held further that the pnvilege conferred by s 2S6 was t siibbtantial o»t diid when denied it was for the 
proseculion to sfiow that there vv as no prejudice IB M 1> T 92 ^ IB Cr L J S40 

242* When the dccuned ippcars or is brought Ixforc the Magistrate tlie pirticulars of 
the offences oi which he is accused siiall be stated to him and he shall be 
sauon to'lM htated^'^'* asked il he has any cause to show why he sliould be convicted, but it 
bhali not be necesstry to frame a mriini charg e 
ffotes.— I Poiats necessary te bo explained to the accased —It is very often urged in appeal that the 
accused did not imde stand what he »a» tep 1 ed to dK| rove or wa» not isked what evidence be could five 
to rebut die wise tor the prosecutiyii i heis }>uiittb slioutd be as cle.irly explained to persoib accused of 
enmmai offences as are the issues to the pirties in a umI suit and oil Magistrates should devote particular 
attemioii to tills mmer in mture~V’«« Or p 241 It is necessary Uiat the accused should have a clear 
statement made to him ta) that he is About to be put 011 his trial and (5} as to the offence or facts coiistilutuig 
the offence with the commission of which he is accused Where certain persons had been Iwought before ihe 
Migistratc lor other purifObes while he was in cimpand these arcumstances were not made ktiown to theiHi 
their conviction was quashed as imi rofier 3 C. L. R 87 

2 Sal«{»iic« of ftccaxttfoR to be erplafsed ta acemed —When m accused perwii is called vpon 
to make his defence 11 such accused {lerson j> in deieiided by competent cou c.el, the trying officer shoiiJcl 
explain the strong points agmnst Uim, and ascemin whether he tully comprehends themm order to giv-e him » 
fair opportunity of rebutting or reiuting the cliargc.— Owr/A Cr liig, p. 11 

3, RbIm at to joinder of charges to be observed in the trial of saiumons eaaes also —The prov isions 
of s. 233 as to yniider 01 diarges apply to summons^ases as well because a charge Is an essential element in 
any irtal and lithough no formal charge need be framed in writing If the provisions as to joinder© 
charges d > not apply to summonvc.isea there are no other provisions of taw to guide the Magistrate, 3 L. B. R, 

S3 (F B ). See Note 3 to s. 233 and 19 a L. J SB. 

4 Charge for sammoas-caie necesiary fo fc« redaeed to writing, If tried jointly with * warrant-cM*. 

—When a wamm<flse is tiemg tried if it is intended to proved igainst the accused also for an offence triable 
as 1 vummonvoiae tint offence should aho form P'S!! of the clwnrge \\ fiere therefore, the accused who were 

•- mmone 1 1 >f ofieiKea under ss itJand379,f P CrWete tried on ichirge drawn up only for Uie offence und<^ 

<79 but were couMticd only < t theoffetice unders 143 UiecomicUon w is set aside as bad astheaccused 
w mided I U eit detei e ly die absence of a cliarge under s }43 29 C,4SI ^ also Note 12 to S 235 
9. Cherge mast be framed sehea accBted Is as Buropean British Sabjeet See s. 451 (4). 

I Seetfon appifu te sesvrlty proceedings aoHder •. 117— The procedure laid down In ihi* section 
siiovi >,« loffowed in prooecUiftgs unders i 17 Note 30 at pp 156-187 
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243 , n the iccus'xl admits that he has committed the oRence of which 
Comictton o^n ncl^ lie is ac<.us“d hiS admissioa shall b» recorded as nearly as possible in the 
arouMtion words used b} him and if he shows no sufficient cause why he should not 

be convicted the Magistrate* may convict him accordingly 

Dotes 1 Compare cases under ss. 2s5 and for * plea of guilty 

3 Higbtrate boand to convict on plea of gnilty — Where the accused pleads guilty and there is 
nolhhii, to show that the plea was not an unreserved and voluutarj one the accused must be convicted 8 8. L. 
R 313»16 Cr L J 238 

2 A. Plea of gnilty by a pleader or estate agent— \\ here the Court dispenses with the personal 
attendance of the accused and permits him to appear b> a pleader under s 205 of the code It cap act upon a 
plea i,l\en by lus pleader in a case falling under ss 242 and 243 of the Code. Where the iwrsonal appearance of 
m accused IS dispensed with and he appears by his plea ler or b> his estate agent the fact of such appearance 
should be taken note of by the Court Under the new amendment of the dermitlon of pleader by Act XXXV of 
1923 It IS competent to an accused person to appoint his estate manager to appear in his stead and to plead and 
do other acts on his behalf in the exse agam»t him. It is equally open to the Court to permit an estate manager 
to represent the accused as a pleader provided that such fact is clearly noted on the record SO B 230 

3. Admission by accused most be recorded at the time of the trial —The admissions of the accused 
should be recorded at once at the lime of the trial and not alterwards from rough notes nor from Magistrate s 
memory 18 M 83 \\ hen a w niteii detence is tendered in a case tned under this Chapter the Magistrate is not 
bound to take down the defence of the accused b> personally examining Inm 13 W R S3 , 2 P R 1890 

4. Importance of taking downa^'caieds statementio his own words —It is of the utmost importance 
th It the terms of this section shall be most strictly complied with because the accused s right of appeal depends 
on whetlier he has really pleaded guilty or not See s 412 It was no doubt for that reason that the Legislature 
required that the exact words used by the accused in his | lea should as nearly as possible be recorded 1889 A 
II? H 8 1 When an accused person makes an exculpatory suieiiwnt before the framing of t charge Magistrates 
would do well to take downtheplea of guilty in the form ofquesiio 1 and answer an I in the exact words used 
by the accu ed In iiiswer to the charge It is desirable tl it the | lea of guilty should be so recorded as far as 
|X)ssibk tb savL alt misapprehension and misULe 5 Bom L R 999 , 2 P R 9890 

S Section not applicable to a warrant case —When a Magistr tte tried a warrant-case funders R of 
the Ofmn Act lo\ 1878) without recording any evidence tn support of the prosec nio 1 as required by s. 252 and 
merely calling upon the accused to i lead to the charge co i icte 1 him on his own admission as under s 2t3 
witliont even traming a formal chirge held U at thej ro ed ire id | led w is more than a inereirregulanty and the 
cum ictioii n is set aside uii the ground it h d occ stoned i i it ire of p slice to tlie accused 29 H 372 See 
also 17 P R 1887 

6. WilUogaeis of person directed to famish security to be dnly recorded —An admission by a 
l>erson required to furnish secunty luidcr Lfiaj ter Vifi expressing widingiiess to furnish secunty should be duly 
recorded under this section 17 U L J 439 » 6 Cr L <1 33Z See Note 44 to s. 123 at p 190 

244 , U) t If iht. Magistrate does not convict the accused under the prc'ccding section 
or li thcaccuseddoesnotmakesucliadmission the Magistrate shall proceed 
Irocedure when no jq complainant (if any) and lake all such evidence as maybe 

sudi admission is ,, r-L j, L.t . 

produced m support 01 the prosecution and also to hear the accused 

I and take^Il such evidence as he produces in his defence 

I Prov ided that the Magistrate shall not b' bound to hear an) person ns complainar* ts 
nny case in which the complaint hns been made b> a Court 

(2) The Magistrate uia) li li thinks fit on the npp ication of the cccatumcuii cO' 
iccuscxl issues ' a ^summons to nny witness directing him to attend or to produce *' titn urns:-: 
or Other thing 


wrrt by Act XI III ,2 lot. 
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, (3) The Magistrate may, before summonmg any witness on such application require that 

his reasonable expenses, incurred m attending for the |>urposes of the trial, be deposited in Court 

This section does not make the examination of the comptain'int in a summons-case absolutely necessary, 
24 C. W. R. 199. 

Notes.— Magistrate must examine complfttnant and his wUaesses.— When s case has not been 
disposed of under s 203 and the complainants witnesses have been summoned, the Magistrate Is bound to 
examine the witnesses tendered by the complainant and is not entitled to acquit the accused on a consideration 
oi complainant’s statement alone, 20 M 393, It is not open to a Magistrate under this section, to dispense with 
any witness whom a complainant may to examine, Weir II, 303. The acquittal ol the accused without 
etaimnmgthecomplatnant and his witnesses « illegal, Rat&nlil 839; 2 B. L R.(S,H.)15 5 hi, 921. 

2. Oistnissal of complalat on f&Uare to pay proeess*fee, — When a complainant fails to pay feefw 
summomng w itnesses the M^igistrate must deal w ith ilie case on such evidence as he may have before him. He 
cannot dismiss it for default, 8 M. ISO. 

3. Duty of compialnaRt to ptevo hU c**a.— Where an accused person denies the tmth of the 
complaint made against him, the Magistrate ought, under this section, to hear the complainant and his 
wuncsses m support ol the complaint and also the accused and his witnesses in his defence, 6 W. S. 78, 

Proseiuitan MusiexamtHt ell persons hatnag knowledge of the i>£'eHce — It is pnmafacse the duty of the 
prosecution to call all the witnesses who prove their connection with the transiction connected with tha 
prosecution and who must be able to give important information. If such witnesses are not called without 
sufficient reason being given, the Court may properly draw an inference adverse to prosecution, 8 0.191; Hi* 
531 , 14 C. 215 ; IS i. 6. Ko corresponding inference can be drawn against the accused, 1 A. 901 ; S C, i9i. la 
conducting a case lor prosecution all the persons who are alleged or known to have knowledge of the facts 
ought to be brought before the Court and examined, 10 C. iOTO, unless they are known to befalse witnesses* 
ISi.St. 

4. Usgfttrate nittsi examfaa defeace vritoesses.-~A ^[agt$trate is bound to examine all the w itnesses 
whom an 'iccused person may produce for his defence. 13 W,It63. &'^ateolB i. 221; I H.H.C. R.ippx. XXtX> 
Where a Magistrate refused to allow the examination of a witness nho had been tendered on behalf of the 
atcused that the conviction wsi> bad and must be set aside, 4 B. b. K. Appx, bXXTlI alS S7.S.77. 

5. Magistrate has ample discretion «« to isiedug pri>cess.-~A complainant in a case who mentioned 
the names of several witnesses on tits behaUwas required toproduce them on a certain date. But he produced 
only two witnesses and they were examined. Held, that the Magistrate was not wrong in law in deciding die 
case only on the evidence of the two witnesses, 15 W. R, 87. He is not bound to issue process to the other 
wUnebses, 4 M. B. C. R. Appx. XXIX, It is the duty of the accused to produce his witnesses on the day of tnak 
ff he requires process for their attendance he should apply beforeliand, so that the witnesses may be present 
on that dj) The law leaves it to the discretion of a Magistrate to issue a process or not, H W. R. 76. See 

38 A. 13, The Slagistrate must either grantor refuse the application and nol merely "file" it, 6 C. W. N. 813. 
There is no provision of law obliging a party to a case to make a written application for the summoning of 
witnesses or to put in a written list <jt witnesses L. B. Ct. Maaaa! (1995), 0. 167, 

6. No sneh dUcretioB as to eotapelllag the attendance of witnesses already lammoned. — ^This section 
does not gi\ e a discretionaiy power to refuse to compel the attendance of a witnesss upon w horn the Court has 
already issued process, 50 C. 121, The party at whose instance the ^ffocess was ongi oaily issued has a nght to 
cat! upon the Court to compel their attendance, 8 C. V. N. 843. 

7. Power of making aecued pay for processes to fakwitness^ to be exercised wUh eaetfon and 
dl»cpeUoB.~An order by a Djstna Magistrate reluming to summon witnesses for the defence without Ihcif 
expenses being paid b> the accused, although legal, should be passed very sparingly . "ind ft is an Improper 
order m » case where the i<.CQ-,ed is unable or unwitting to deposit die money, and the result is, he is convict^ 
wllhtnil his wiineyvesfieing heard, e^iwcially if tliecaseisone m whidi a ''cvere sentence is inRicVed, 7 

1898 

8. When aecased to be allowed opporlnniiy to eniBioon absent wJtne»8ei.-'rhe accused Is primarily 
rcsix>n-.»l>!e tor the produaiou of Ins evidence on the day of lie mug, but the Court should, as a matter ol 
lv*ca«tion at the conchinion of the case for the prosecutton, ascertain from the accused whether he has any 
wiusess, and not reiuse togive lumaiurdit.r opportunity of bnngiQg Of summoning witnesses who may not be 
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present in Covirt, unless it appeirs that they arc not material of that the accused has been wilfully negligent in 
the matter In every summons-case m which no witnesses ire produced for the defence, the Court should record 
either that the accused does not wish to call witnesses or that for reasons stated he has been refused an 
opportunity of doiugso—A<«y Or'.p 231 But where there was nothing on the record to show that any 
inquiry %vas made ifom the accused as to whether they had evidence to produce the Chief Court set aside the 
conviction and directed the Magistrate to tike defence evidence, 7 P. B 1834 

9. Evidence of leemlngly perjariag witness to be taken at length.— When, during the investigation of 
a complaint it may appear to the Magistrate that a witness is giving false evidence, so that cnminal proceedings 
against such witness are likely to be necessary the Magistrate wnU exercise a sound disaetion m taking down 
under s 359 at least the evidence of this particular witness at length in the manner prescribed in ss. 356, 357 
and 3C0 — 112 

10. Statements made oat of Coart are net to be relied epon —It is extremely improper for a 
Magistrate in disposing of a case, to relj in any way on statements made to him out of Court, 14 B 973. 

11. Power to require payment of the expenses of eltlnj witnesses Is eenfined to snmmonKasei only. 
— SVr 8 N. L. B. 65 » 13 Cr. L. J. 954, and Note under s. 256 

245. (i) fhe Magistrate upon taking the evidence referred to m section 244 and such 
further eiidence Of any) as he may of his own motion, cause to be produced, 
Acquittal and (if he thinks fit) examining the accused finds the accused not guilty he 

shall record an order of .acquittal 

(2) * Where the Magistrate does not proceed m accordance with the pronsions of 
nces. section 349 or section 562 he shall, if he finds the accused guilty, pass 

sentence upon him according to law 

Botes.—!. Set Form XXIX, Schedule V for form of a warrant of commitment, s. 250 for compensation 

3. No discharge la tammens>caie —In a summons^ase, a Magistrate is bound to proceed under this 
section 21 C. 429. If a Magistrate does not find the accused guilty he must record uii order of acquittal No 
order of discharge can be passed in a case coming under this section, 19 P. B 1900 

3. Discharge iQ sammoni case tried ms a wapra«t>case amonaU to acqalttak— If a Magistrate trying 
1 summons case whatever the procedure he adopts finds no case mnde out agsinsi the accused and lets him 
go unconditionally he acquits him though he may stjle his order of aapnltvl an order of discharge and tack on 
to It the number of section of the Code which deals with discharges The accused is. nonetheless in law acquitted 
for the Code contemplates no other order in summons<ascs That being so the Sessions Judge his no power 
to take action under s 437 against a person alleged to be discharged 8 M L. T 78 => H Cr L J 358 

4. Order of acquittal under this sectian cannot affect a warrant'Case.— An order oi acquittal, passed 
under this sectioncannotoperate in regard to anofience which is triable onlj as a w arrant case 1885 A. W. N 260 

9 Farther inqa ry under s 437 cannot be directed In case of an order under thU section— Powers of 
High Court — See Notes to s 437 and is to the powers of the High Court to revise orders of acquittal see Notes 
to s 439 

6 Award of Court fee to complainant upon coaxletlon of accused.— Under the provisions of s 31 of 
the Couri Fees Act if a person is convicted of an offence other than an offence for which Police-officers may 
arrest, without warrant, the Court »»Bi/ order him to repay the fee paid b> the complainant on his petition or on 
reduction of his examination into writing as the case may be as well as the fee if any, paid by the complainant 
for service ol process.— OadA Cr Dig p It 1 Bur S.It409 A general order to pay costs in addition to fine 
IS bad. The precise amount should be specified, 1 Bur, 8. lt.616. 

7 OncouTlctloathsMajhtrauiDntt pass some seateuet— Wien a Magistrate convicts the acaised 
he IS bound to p^ss some sentence if only i iKxmnalone 4H. K. C. B.Appx. IiAYI ; 3 Bern. K. 6iL Thisis 
no longer the niv anable rule now , see ^ 562 and proposed amendment 

8 Order of acquittal cannot be passed wUhont taking evidence for presecutlen.— Wliere a Magistrate 
passed an onler of aaiuittal without examining the complainant and bis watnesses, the High Court reversed the 
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order acquittal and directed the Vfagistrateloinqutte wttq tiie case accordiog to law, RatasUl 539. jfce 
eise^ tos. 2t3 

9. Procedare 00 convicton of ceptaiB elAsaes of CoTeramest senraatsi etc, — Where any Goier^nient 
officer IS jiidiaally convicted of an oftence, a copy of the decision should be sent to the Head of the 
mentin which he is employed m order that such action as miy be deemed proper may be takenstd'^ce*" 
Gotentmffi/ o/ /jtdia, 7tb Avguiit J863 

Whenever any officer, enlisted soldier or sepoy is sentenced many Cnmmat Court to a fine ofRs..-^ o'" 
upwards or to imprisonniem, otherwise than in default <rf paying a fine not atnauntlng to Rs 200. the 
should /fj/no Wi9/u send a copy of its final ord^ to the supenorofdte person coitticted—C’overmKCfrfiy'^'^''’* 
3rd October. 1871 

5l a recruu of the Native Army is sentenced by any CnminaS Court to imprisonment for any term 
ing three months, a report should be sent to the Officw Commanding the Reserve Centre— 

6tfa 3u5y, 1895 

246. A Wagjstrtate may, under section 243 or section 245 

Fm^ng not hniii^ [jjg accused ol any ofience tnabte under this Chapter which from the 
D> complaint or sum •' ^ 

mons admitted or proved he ajipears to have comroitted, whatever ma> bf 

nature of the complaint or summons 

Notes.— 1 Scope of this eectlon —This section enables the Magistrate to proceed m regard to any Other 
ofience./rjjwa /acw established by the evidence for the prosecution. But li the Magistrate in die exero^* 
his discretion thinks fit to do so he must proceed as set out m s 242 and state to the accused the particuW*^ 
such oflencc, so as to enable him to make out hia defence, if any Ser 29 W. R. 40. 

2 tfaglatrate may conviet of oth«i> offeaea fopthvlih withont re'OpsolDi trial —It is open to a 
tratetoconvicttlieaceusedof the offences ol assault (8.352,1 P CX nnd mischief (s, 425, 1 P ci,flIdiO«Sh 
bad been summoned to answer a charge of critnmal trespass only (s 447, 1 P C } The Magistrate is not 
when he thinks that other offences hav e been proved, to reopen the tnal and follow the procedure of ss SiS 
244 Sutdiaviewwouldnecessitateare-heanngofalltheevidencemthesame tnal, and is clearly oppos<^*o 
the manifest intention of the Legislature, 36 C. 869. PatNSSrs view to the contrary. Stated m his cornfnent**y» 
was not approved also 2S Bern L. R. 291. 


247 . Ii the summons has been issued on complaint, and upon the day appointed for the 
appearance of the accused, or any day subsequent thereto to which 
hearing may be ad)Oumed, the complainant does not appear the Afagisti^te 
shalJ notwithstanding anything hereinbefore contained, acquit the accused, 
unless for some reason he thinks proper to adjourn the hearing of the 
to some other day 

PrQvvdfiiit.hatvVvb«e chs cnm^taMsant. la. a. and. Uts gccsonal attendance? ’s 

not required, the Magistrate may dispense with his attendance, and proceed wtth the case 


Non appearance 
complainant 


Rotes,— t, magistrate oaght to reasoaaMy exercis* his dlscretloa In &d;fonFii{nj; cases —In a case where 
the complainant is prevented from attending by circumstances beyond his control, as for instance byah^^ 
Rood, the Magistrate ought to exercise his discretion and postpone the hearing 2# ff. R. 84| 5 ®. R 51 j 
V, K. 229. In a tnal under this Chapter it is not an irregularity to adjourn a tnal for the purpose of allow S 
the accused to secure the afiendance of his witnesses l8 W. R. 21. But ilit is refused, the High Court mvy 
interfere, 10 T? R. 38. 

^ On noa>&ppexraoce of compl&in&Bt coraplalal mnst be diamltseil —The section is peremptory On 
non-appearance of complainant, the Magistrate ought to acquit the accused, he is not entitled to record Iheoi^ 

"smickoff,’ 10 Bom iL R. 623 «« S Cr. L J. 139. Nw shouW he adpurn the hearing unless for some reason « 
thinks proper to adjourn tlje hearing to another date The fact that the accused has beenginhy of tbeconted’r 
i of iht processes oi the Court is no good reason for proceediog with the case, 17 C. W. R. 159, 

3. ♦* 8track off" does not amosDt to dliptnxL — A summons^aise was, o« ing to the absence of ‘f’® 
comj lainant orden-d to be Mnick off by the Mapsiiate under s 24? of the Cr PC A fresh comphlnt i*"’' 
filed but the M0i.istn>te acceded to the argument that ftoCDuld not entertain it as he had already once pas* 
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an order under 247 in the case, and aojuitted and discharged the accused , Ar/rf, that neither order was correct 
in form The Magistrate was not entitled under s 247 to record the order “struck ofl " nor was he in a case 
which he had not tried, entitled to record the order of acquittal on the second complaint The most he could do 
w ould be to record an order of discharge. 10 Bom L. R. 823 = 6 Cr. L. 3. 139. 

4 Must the ftccDBed be acquitted on death of complainant 7-'On a complaint made by a sertant for 
maiming his master s elephant the Magistntc without inquinng whether the animal had been actually maimed 
or not issued process under s 426, I P C , and when the case came up for dis]x>sal, dismissed the complaint and 
acquitted the accused though he knew the complainant was dead A fresh complaint was made on the same 
facts by another servant , held, the order of acquittal was wholly without junsdiction and did not operate as a 
barto the trial of the accused on the second complaint 1&C.W.N 1211=15Cr.I> J.726, In 19 C. W. N. 334 k 16 
Cr. L. J. 323, howeier, it was Ar/1 that where acomplainam of an offence unders 352, 1 P C , died, the Magis- 
trate ought to have' dismissed the complaint under this section even though some one had applied to be 
brought on the rebord m place of the deceased In 20 C. W. N. 362 it was doubted whether s. 247 applied to a 
case where the complainant was dead 

The death of a complainant m a noiKOgnizable case eg underss. 143 and 426, 1 P C , does not put an 
end to the proesculion the trying Magistrate has a discretion in a proper case to allow the 'complaint to 
continue by a proper and fit complainant li the litter is willing 23 Bom. L. R. 288. 

5. Dismissal of complaint in the absence of parties on an adjoarnedjdateof which they had no notice 
Is improper. — When the order ol ad]ouinment is not made in the presence and heiring of the parties, Ae/if that 
the order of dismissal of complaint is illegal, 8 M. R. C. R. Appx. V. Where a case was adjourned stne dte and 
in consequence of the absence o: the complainant on the day on which it was resumed the accused was acquitted 
under this sectioh the order of acquittal was set aside as illegal 16 W. R 53 An order of ditnissal passed on a 
date which was not fixed for the hearing and on whidi date the complainant is necessanl> absent is no order at 
all, Velr II, 307 ; when such an order is entered by mistake, the Aligistrate may disregard the order and proceed 
w ith the trial, 18 C. W. H. 1180 as 16 Cr. L J. 143. 

8 Adjeoraraeat for the prodeetioaef defeoee witaesses is aot Irregular .—In a tnal under this Chapter 
It IS not an irregulirity to adjourn the trial for the purpose of allowing the accused to secure the attendance of 
his witnesses, 16 V. R. 31. 

7. Ii the eempUlaant bound to be present at every adjonraed hearing?— Where a complainant failed 
to appear on a date to which a trial had been adjourned to secure the atienilince of defence witnesses and 
the Magistrate dismissed the complaint, it was held that the discretion vested in the Magistrate by the section 
had been misapplied. Where a complainant has done alt that is necessary for him to do to establish his case, the 
complaint ought not to be dismissed in default of his attendance unless the Magistrate had specially retjt iredhis 
attendance on the adjourned date Weir II, 306. A Migistratc may dismiss the comphint if the complainant 
does not appeir on the day to which the hcinng has been duly adjourned even though the complainant and 
his witnesses ha\e l>een examined and thetr further attendance seems unnecessary, 22 VT. R 40, and this case 
was lollowedm 18 C W.N 8S4 = lSCr.L J 183 where the case wasadjourned merely forargument and the High 
Court lelused to set aside the acquittal, though it was pointed that there was no proMSion in the Code for the 
hearing of argument in summons-cases 

8. Appearance by Yskil— Unless the Court has otherwise specially allowed the same, the appearance 
ol the complainant s Vakil i» not equivalent to the appearance oi the complainant within the meaning of this 
section, Weir II» 309. 

9 Dbmissal of complaint when complainant Is* present In Coart —A case having been traasfem.d 



plainant having been present in the Coun house, the provision-, of this section had been improperly applied, 
13 C L. R. 303. See also 24 C. L. J. 414 and 47 C. 147 

10 Dlimbia! of complaint for fallare to pay process-fee.— s. 204 and Note 3 to s. 244 
11. Dismissal Improper when snmmons net served on acensed.— When summous has cot beenserved 
on the accused, a complaint cannot be dismissed on the ground that the complainant has not appeared on the 
<li> fixed for the hearing Weir II, 307, and sr/ also 38 X. 315. Srr, however. Note $ above 
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order of acquittal and directed the Magistrate to inquire into the case ijccordingto KwvHat»aUl539< .SiitfXotei 
etseq to s. 241 

9. Procednire on «OBYicton ot cettata eUkses ot Gotretnment Bervauts, etc. — Where any G-overnment 
officer IS judicially convicted of an oflence a copy of the deaston should be sent to the Head of the Depart 
mentin ivhlch he is employed in order that such action as may be deemed proper may be tahen at once— 
Government o/ /nd>a, 7th August, 1863 

Whenever any officer, enlisted soldier or sepoy is sentenced many Cnminal Court to a fine of Ks iiWor 
upwards or to imprisonment, otherw ise than in deffiuU of pajwg a fine not amounting to Rs 200, the Court 
should /ry /no wo/u send » copy of its final order to tJie superior of the person eonvicted-^GovemmeiriP/Adi'J, 
3rd October, 1S7I 

It a recfiHt of the Native Army issentenced by any Cnmmal Court to imprisonment for any term exceed 
mg three months, a report should be sent to the Officer Conimanding the ^totnoCtaWa—Gavemmentof India, 
6th July, 1893 

246 . A Magtstrtatc may, under section 243 or section 245, conuct 
b ^comptlini^or^sum accus-ed of any ofience triable undw this Chapter which from the facts 
inons admitted or proved he appears to have committed, uhateter may be the 

nature ol the complaint or summons 

Motes.— 1. Scope of this section. — This section enables the Magjstnte to proceed in regard to anj other 
offence, pnma Jaae established by the evidence for the prosecution. But if the Magistrate in the exercise 
his discretion thinks h t to do so he must proceed as set out in s 242 and stale lo the accused die particulars ol 
such offence, so as to enable him to make out his defence, if any See 22 W. R. 40. 

t. MftffUtrate may convict of othcp offeflee forthwith wfthoot re-opanfag trial.— ft is open to a Magis- 
trate reconvict the accused of the offences of assaultfs. 852, 1 P C),andmischief(8,426,J f C j, althoBfh tb«y 
had beensummoned to answer a charge of cnmmal trespass only (s 447, 1 P C ) The Magistrate is not bound, 
wlien he thinks that other offences ha\ e been proved, to reopen the trial and follow the procedure of ss 243 and 
244 Such 8 view would necessitate a re-heanngof all the evidence in the same inal, and is clearly opposed to 
the manifest intention of the Legislature, 38 C. 889. Prinssp’s view to the contrary, stated in bis commentary, 
was not approved Ac also 28 Bom t. R.291. 

247 . If the summon!} has been issued on complaint, and upon the day appointed for the 
appearance of the accused, or any day subsequent thereto to which the 
hearing may be adjourned, tJie complainant does not appear, the Magistrate 
notwithstanding anything hereinbefore contained, acquit the accused, 
unless for some reason he thmhs proper to adjourn the heanog of the cfl»e 
to some other day 

Pronded that, where the complainant is a public servant and his personal attendance is 
not required, the Magistrate may dispense with his attendance, and proceed wth the case. 

Notes.— 1. Magistrate uaght to eeaaoa&btyeMvctifthfsdlscretloQ Eo adioaralag cases.— In a case where 
the complamant is prevented from attending by circumstances beyond his control, as for instance by a heavy 
flood, the Jlagistrate ought to exercise his discretion and postpone the beanng, 24 W. R. 64} 5 ff. B. St j iSS3 A. 
V. H. 229. In a inal under this Chapter it is not an irregulanb' to adjourn a tnal for the purpose of allowing 
the accused to secure the attendance of his witnesses, i# W. 11.21. But if It is refused, the High Court may not 
interfere, 10 W. R. $8. 

2. On Bon-appeapance of cctapUlnAateamplataliaaat be dfsnilsaed.— The section 
non-appearance of complainant, die Magistrate ought to acquit theatxused; he is not entitled to record the order 
“ struck off, ’ 10 Benu fl R. 628 •« 8 Cp. L. J. 139. Nor should he adjourn the hearing unless for some reason he 
think* proper to adjourn tlie heanng to anotherdate. The iKt that the accused has been guihy of thecontt-mpt 
1 of ihe processes of the Court is no good reason for fffot»ediiig with the case, IT C. W. K. 139. 

a. “ Btroefc eft^ dees not Amoant ts dfipAs^— A summons^se was. owing to the absence of the 
compl'iinam ordered to be struck off by the Magistrate, under s 847 of IheCr P C A fresh complaint was 

filed fjut the MaKisiratc acceded to the afgumettt thatfie COuId not entertain itas he hadalready once p.rsS'-d 
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an order under ■; 247 in the case, and acjuitted and disdiarged the accused , held, that neither order was conect 
in form The Magistrate was not entitled under s 247 to record the order " struck off '* nor w as he in a case 
which he had not tried, entitled to record the order ol acquittal on the second coiuphmL The most he could do 
w ould be to record an order of discharge, 10 Bom L. It S2S 8 Cr, L. J. 139. 

4 Mast the aecnsed be acquitted OB death of complainant ?~On a complaint made by a ser\antfor 
maiming his misters elephant the Migistmte without inquiring whether the animal hid been actually maimed 
or not issued process under s 426, 1 P C , and when the case cime up for disjxjsal, dismissed the complaint and 
acquitted the accused though he knew the complainant was dead A fresh complaint was made on the same 
facts by another servant, held the order of acquittal was wholly without junsdiction and did not operate as a 
barto the trial of theaccused on thesecond complaint 18C.W.N 1211~lSCr.Ii J.726. In 19 C. W. H, 334ss 16 
Cr. L, J. 823, how e\-er, jt was hel i that where a complainant of an oftence under s 852, 1 P C , died, the Magis- 
trate ought to have dismissed the complaint under this section even though some one had applied to be 
brought on the record m place of the deceased In 20 C. W. N. 662 it was doubted whether s. 247 applied to a 
case where the complainant was dead 

The death of a complainant m a notKOgmzable case eg under ss 143 and 426, 1 P C , does not put an 
end to the proescution the trying Magistrate has a discretion in a proper case to allow the comphint to 
continue bj a proper and fit comphinam if the litter is willing 28 Bom. L. R. 288. 

5 Blsmlsail of complaint in the absence of panics on an adjonrnedjdateof which they had no notice 

b Impropec. — When the order of adjournment i> not made In the presence and hearing of the parties, held that 
the order of dismissal of complaint IS illegal, 8 M. R. C. IL Appi Y. Where a case was adjourned and 

in consequence of the absence ot the complainant on the day on which U was resumed the accused was acquitted 
under this sectioh the order of acquittal was set aside as illegal 16 W. R 53 An order of dimissal passed on a 
date which was not fixed for the hearing and on which date the complainant is necessarily absent is no order at 
all, 1861? II, 307 1 when sudi an order is entered by mistake, the Magistrate may disregard the order ind proved 
with the trial, 18 C. W. V. 1180 » 16 Gr. L J. 143. 

6. Adjonrnmciitfor the production of defence wUsesses is netlrrogalar.— In a tnal under thisChappr 
It IS not an irregulaniy to adjourn the tnal for the purpose of allowing the accused to secure the attendance rA 
his witnesses, 16 W.R 21. 

7. Is the compliloant bound to be present at every adjonmed hearing T— Where a complainant faityj 

to appear ou a date to which a trial had been adjourned to secure the attendance of defence witnciy s^-^j 
the Magistrate dismissed the complaint, u was that the discretion vested m the Magistrate Ijy the vscfy/v 
had been misapplied. Where a complainant has done all that is necessary for him to do to establish hn cav tV 
complaint ought not to be dismissed in default ol his attendance unless the Magistrate had specially , 

attendance on the adjourned date Weir 11 , 306 A Migistrate may dismiss the complaint, if the cotnj Ulrunt 

does not appear on the day to which the heanng has been duly adjourned even though the complainant nry) 
bis witnesses have been examined and their further attendance seems unnecessary 22 W. R 40, and this tji ^ 

wasWlowedinlSC W B.884=»i5Ct L.4 168 where the case was adjourned merely loi argument and th" I fi f 

Court refused to set aside the acquittal, though it was pointed that there wis no provision In the Co(!.»(r,rjV 
heinng of argument in summons-cases 

8. AppearancebyYakll— Unless the Court has otherwise specially allowed the same, tlie upp^jrnic^ 

of the complainant s Vakil is not equivalent to the appearance oi the complainant within the meiiiing of i},}a 
section, Weir 11, 309. ’ 

9 Dismissal of compUlot •when eompUlaant b ’ present la Coart.*-~A case having be**n iransferr/*/! 
from the file of one Magistrate to that of another, was on the day fixed called on for hearing but the oimplain iijf 
not appearing, the case was dismissed under this section It appeared thatthe complainant and his wi(n'si,'s 
though not in attendance m the Magistrate’s Court, were present in another Court in the same Court houv }„J 
under the impression that the cise had been transferred to the Magistnte of that Court , held, tlial tli'i lorii 
plaiiiant having been present m the Coun house, the provisions of this section Ind been improperly nr)n]i,.,i 
1SCL.R.303. .ye<-aUo24C.L.J. 444and47C.147 " ' 

10. Dlsmbial of complaint for faUnre to pay proceit-fee.— s. 204 and Note 3 to s 244 
11 Dismissal Improper when inmmeiu not served on aecued —When summons has not been screed 
on the accused, a complaint cannot be dismissed on the ground that the complaiiunt has not apptarnl on dm 

diy fixedforthe heanng. Wefrll,807,andj«abo381i.813. however, Note 5 above 
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612 THE CODE OF CRIMINAL PROCEDURE. [Chap. XX, 

12. Fewer el ftcqoUtal for defaaU of proseestfoo m&r be exercised «t «&r atit£e.~- The fact ^ 
Magistrate might have disposed of a case at the first heanog, does not deprive him of his power to acqui* 
accused under this section, if at the adjourned hearing the complainant again lads to appear, Weir II, 303. 

13. Magistrate not bound to wait for eoiaplalaaat.— In case of complainant’s default a Slagistr^t® 
not bound to wait until Court is about to close (or the day, 7 M. 336. 

14. Cases ander s. 195 cannot be dlsmI$sed.~Tlie direction as to dismissal of a complaint of> 
non-appearance of the complainant is not applicable to cases instituted under s. 195, Hatanlal iS7. 

15. Frocedare in corapcsfte ea8es.—In the mvestigation of a complaint, which forms the subject ol 
distinct charges arising out of the same transaction, one of which is a summons and the other a warrantosei 
procedure should be that prescnbed for warrant-cases. Th«efore in such a case, if the complainant be ab*®"* 
the Magistrate ought to pass an order of discharge under % 2S3 and not of acquittal, 41 C. 91 1 41 M. TZT. 

16. Compesaation fer Yexatlotis coraplBlota afUb hearlag the whole evfdeaeo of coinpUbi&i>h— 
Section 250 authonzes the payment of compensation in cases where the accused had been acquitted 
section 245, after the whole evidence in the case had been recorded, 10 B, 189 /oUowtng 5 M. 381. See 

6 a 561; 14P.R.1S3I;6 fi. L. fi. S36:»13 tf. R.9 andSOC 123 (F.B.) But 44 U. 81 which held thatanof^” 
for compensation under s. 250 without hearing all the evidence was not illegal but one that should only be 
under very exceptional arcumstances 39M, L Jf. 484. 

if-&. Abiesee of eompUloaiit oa the day t« wbleh case adJoBrncd for dslivery of Jadifneiit.— 
a case does not fall within the provision ol tins section. 29 C. £•. i. 387 ; 46 C. 667. 

EFFECT OF ACQUITTAL. 

17. Aeqaittal ander thU lecUon ban trial oo the aaisa faeU.— When the accused appears 
answers to the charge according to & 242, he is said to be tried, although the case may be dismissed for n®'' 
appearance of the compUinant, and the result i$ that he cannot be tried again upon the same facts and for the 
same offence at the complaint of another pereon.— il/ H C Pro, ^Ih March, 18S6, 1663 A. W. Jf. 43, T^he 
dismissal of a complaint under this section is a bar to a subsequent tnal on the same facts, even if good cause 
sJiown for noivappearance ol the complainant, as where sucli non appearance has been procured bj the fra«o 
on the accused The Code does not permit the Court which made the order to vacate it on proof of fra“^ 

26 M. L. i. 160 no 15 Cr L i. 236. But a dismissal of the complaint when tbe proceedings have been substaniiall) 
so irregular as to amount to no tnal, will not operate by virtue of this section as an acquittal, Wcw 11,307, w 
as to bar a reMval of the proceedings, Rataolal 89- Where, however, tbe case ts caUed on a date not fixed Iw 
hearing and dismissed sudi an order is no order and may be ignored, 16 C. W, K, 1180} 40 U. 976. 

ft 14 that an acquittal under s 247 of the Code bars further proceedings bj virtue of s 403 of th® 
Code, 45 A. 58. 

13. Effect of order of dlaratssal on rovlif al of proceedings.— Where a Magistrate dismisses a sumniui*^ 
uise on Tccoum of non-appearance ot complainant under s. 20J, the effect of tbe order of dismissal Is to 
7t! subsequent proceeding on the same complainant or based on the same facts until the order of dismissal 
set aside by a competent autliontj, 3 C, W N. 760. But where an application under s I of the IVorMmaK^ 
Breach o/ Contract Act I8S9, is dismissed tor default before an order is passed under S, 2 of the Act, ih® 
dismissal does not amount to an acquittal as no offence has yet been committed and does not bar furth*^*" 
proceeding, 7 L. B. R. 33 «» 14 Cr. L. J. 404 See Note 20 below 

19, District Magistrate has bo power to set aside aeqalttal by Babordlaatc Magistrate —Whef’S 
under s 423 fl) DistnctMagistrsle entertained an appeal from an order ol soqmttal under this sectio'' 
by ascconcbdass Msgistrtte, reversed it and directed are-bearing on the ground that the complainsnt an 
hh vakil h-id appeared before the Court shortly after the cases had been dismissed b> ihe second<!a^ 
Magistrate. Htld that the order of l^’e District Rfagistrate was illegal 7 M. 8t3 Similarly, in Weir 11, 808 rt 
was hetd thnt the District Magistrate had no power to order the entertainment of a complaint dismissed 
the non-appearance of the complainant by a Subordinate Magistrate 

50. Mbappllcfttioa of pFoeedare— Dlsmistlog eemplalst for detanU In warrftBt'Caie.— A case 

s «»> I t C c.aniujt t c dismissed for default, as so doing the Magistrate applies to a warrant-case the protf" 
iliire prescntfcd lor summon'i<asc onl), 4 C. W. K. 26 1 RetWBlal 16 and 23. Sudi an order is illegal and a Pres* 
<lenr> M tgisuate whui>a>ses such an order cm reviare the complaint at the Instance of the complainant 28 0.95^ 
(F.B ) whicti/i?«<?u'5 28 C.2li and 1 C. W. N. 49. 
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21. Effect of order ot dlimUsal for def&alt «hes the accased ii also abieat.— Section 403 bars a fresh 
tnal of an accused who has been acquitted underthis section e%en if he was absent though ser\ed with tlie 
summons. Dismissal of .a case resulting m the acquittal of one of the two accused under tins section, on the 
ground of complainant’s absence and purporting to be a termination of all proceedings rehting to that matter, 
Will operate also against a co-accused whose attendance could not be obtained and against whom the tnal did 
not proceed, 1 C. W. N 346. There is nothing In the language of this section limiting the effect of an acquittal 
only to cases in which the accused appeared in answer to the summons when the case has been dismissed under 
this section, 34 M. 253. See also 7 C, W.N,7tland433. 

22. Effect of order otdtsmUral of eeiDplatnt on charges not tried.— Where a Magistrate issued pro- 
cesses against and summoned accused persons for one ot several offences alleged against them and acquitted 
them of the offence for which they were summoned no fredi process could in view of s. 403, cl (1) be issued 
against them m respect of all the offences alleged agimst them on the previous occasion including tte one for 
which they were summoned and acquitted, 2 C.L. J. 622:^3 Cr. L. J. llS, where S C. W. K. 633 and 13 C.608 are 
dishngutihed Ste Note 13 above. 

248. n a complainant, at anj time before a final order is. passed in any case under this 
Chapter, satisfies the Magistrate that there are sufficient grounds for permit 
complamL" withdraw his complaint, the Magistrate may permit him to with- 

draw the same, and shall thereupon acquit the accused. 

Notes.—!. Seetlon applies only to samtnoas-easea.— The only sections of the Code which contemplate 
the termination of a criminal prosecution by private arrangement are ss. 243 and 345 S 243 is confined to 
Chapter XX which deals with summonsoses only, 37 B. 369. Therefore where the offence charge is a warrant* 
case and not a summonscase, a Magistrate ought to proceed with the inquity or tnal m spite of the withdrawal 
of the complaint if he finds the element^ of an offence, on the facts set forth in the complaint, 8 C. V. N. 518 
and 822 1 6 U. 316. 

2. Complaint cannot he withdrawn in warrant-case— Magistrate It bonnd to proceed with the 
ease.— One Manekbai being arrested on a complaint of theft was brought before a Magistrate, who allowed 
the complaint against her to be withdrawn and made her a witness against one Liladhar Oodhowjee, a t 
<o-accused in the same case. Htld, Uiat the offence with whidi Manekbai was charged not being one m which 
pardon could be tendered (s. 337) or lu which the Magistrate could permit the withdrawal ot the complaint 
under this section her evidence was not legally admissible. Rataalal 461 This section applies only to a 
summons<ase. \Vhi"re the offence charged is a warrant-case, \ Magistrate ought to proceed with the Inquiry 
or trial in spue of the withdrawal of the complaint, if he finds the element of an offence on the facts set fortli in 
the complaint, 13 B. 600, It is not competent to him to enter an order oi acquittal, 37 B. 369, where Rat&nlal 
380 and 1. B. 64 are explained and disuiiguu>hed. 

3. Dees the section apply to a withdrawal before process isioes to the accused?— Hasing regard to 
the language oi s 242, the words at any time betore any final order is passed ' do not apply to a time before 
the accused has been ordered to appear. An order of acquittal passed on a withdrawal application before issue 
of process is unmeaning and of no asail, 36 U. 313. 

4. Complainant alone can withdraw.— In cases ol contempt of the lawful authority of a public sers-ant, 
the complainant relerred to in this section is the public sersant whose authority has been resisted, and wiihout 
whose sanction no criminal proceedings can be instituted against the offender, and not the person injured by 
the resistance, 2 B. 683. Where a Municipal Secretary authorued under s 280 of the Madras Dtitrxct Munux 
jxihhes Act IV' o! 18S4, instituted a complaint, held the Municipal Counal was not competent to withdraw the 
same, 27 H L. J. 617 => IS Cr. L. J. 299. 

5. Withdrawal of complaint by person setting the Police la motion.— 1 laving regard to the next section. 

It Is certain that this section is to be limited to cases insututed upon comflatats in the sinct sense W'here a 
Magistrate look cognizance of a complaint upon Tohee Report m^e in consequence of Information supplied to 
the I’ohce by one A* and passed an order under this section permitting the complaint to be w Ithdrawn on the 
application of A, uwas Ar/d that the order allowing withdrawal vasbad, for the reason that there was no 
cornghtnl in the case as defined in a. 4 (*) and consequently the Magistrate in purporting to act under this 
section, acted In excess of his power* 23 M 628. 

6. District Magistrate cannot revive a withdraws eemplalat,— VVliere a Deputy Magistrate allowed 
complaint to be withdrawn, a District Magistrate has no junsdimon to revive the case against the acctised. 
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25 W, R. &5, ste also 10 C. 551. The same pniiaple aiq>lies when the case has been compounded under s. 315. 
An order of discharge under this section amounts loan acquittal 2S B, l{2, 

7. Where Magistrate had no jariadlctlon* withdrawal ef complaint no bar to re'entertahunent of 
fresh complaint.— Where a Magistrate tool cognwance of complaint without previous sanction, when such 
sanction «as requited, and discAorgrii the accused, ArAf be was competent alter sanction had been obutned.to 
re^ntertain the complaint and that die previous ordet d discharge did not operate as an acquittal, 22 

8. Award of compensation on withdrawal of a coraplaiat.— Formerlj compensation could not be 
awarded to an accused peison acquitted under ihis section upon a withdrawal ot the complaint, Rataaiai *62, 
See, however, s. 250 which does not limit the award of compensation {like the repealed s. 250 of Act X of 1832) 
to acquittals, under s 24Sors 247, theretore this r«hng wilt not iiosi prevail, and a Magistrate can now award 
compensation even it the acquittal takes place by w ithdrawal of complaint. See also 56 B. R, 1837 j 19 P. K. 1898 
and 30 P. R. 1910. 

9. ISlthdrawal of eompiiLint and compesUien of oflenee comp»red.~The withdrawal oi a complaint 
ought to be distinguished from the compounding oi offences A withdrawal must be by tnlinntjon to the 
Magistrate holding the trial and is permissibleonly m a sumraons^ase, 21 C. 103. Wilkdrawal a/ complafl is 
the act of only one party to the proceeding, tfir , tlie oomplaioam. whereas the composition ot an offence obvi- 
ously requires the cooperation of both parties, lor a person is said to compound an offence when he forbeai^ to 
prosecute the offender in consideration ot some reward or advantage for his forbearance. It is quite intelligible, 
therelore, why in the former case, vtx,, the withdrawal oi a ct»nplatnt, the Legislature should have imposed fre 
necessity of obtaining the permission of the ftlagrstrate Had such a restriction not been Imposed, a pefso“ 
'might be harassed by a perfectly vexatious oimiOal proceeding from which the complainant having put f^e 
accused to as much inconvenience and degradation as he aiuld, might then calmly w iihdraw To preven* 
processes of Cnmtnal Courts trom being thus abused, and at the same time ot placing a ready mesRS of 
summary redress in the hands of the Magistrate tfjmg «he ease, the Legislature enacted ss. 248 and 250 / the 
provisions of which contain a reasonable proteclioo accused persons. 

But the case of " e/»>tfastlten stands on totally different grounds The Legislature having 
determined to allow certain offences which pnnaiwWi concerned ihe injured person as an individual and not 
the public at large, to be compounded, the compositn^’’ ss the act of both parlies concerned w orks its ow n end, 
and there is no such abuse of process to be guarded agrainst as in the case oi simple withdrawal As soon f<s a 
composition (where permissible) is voluntaniy effected it operates {Vides 343) os an acquittal of the aecupcd, 
and the .Magistrate has no power to de-vl any iuTth«r with ihe case But an ncquittil under s. 845 is a very 
different thing from an aaiiiiital under either a 245 or s 247. and it is only m acquittals under one or othero/^« 
sections last mentioned that the M-vgistrate has beeit empowered to award compensation An acquittal under 
s. 243 or s 247 is the result of a purely magisterial act, but an acquittal under s. 343 results b> an operation of 
law upon the act of composition, and is thus quite frres^ctive of any magisterial decision /ir R vttiovn, I « 
in 19 P. R. 1888. See also 20 & W. N 1209. 

10. Magistrate Kione eosnpeteat to aatPorKe withdrawal— This seaion does not empower 
Pohcfrofficer to entertain an appljcaiion lor the -withdrawal ot a complaint The permitting oi a complainant 
to W ithdrav? tt a judlctvl act, the exercise ot whidv ts vevied i« Uve Magistrate by this section and tlie Police 
liav e no authont) to intetfere in such matters, Rata^l^l 9i, 

Under s 248 of the Code a Magistrate aloiw »s competent to authonze withdrawal and can even refn^® 
ajipbcation for withdrawal filed by ihe coinplainartl so it was held in 30 C. W. B. S93 that no absolute 
of withdravnl is given to the Calcutta CorpiritiOn under s. 557 of the CalcutW Jtlimicipai Act unless me 
withdrawal is permitted by the Magistrate 

11. Accosed agalHSt whom ease is withdrawn, competent witness against eo*8ccosed —Seei^ B 422. 

12. Whether withdrawal of complaint against one ameuafi to a wUWrawal of the complalot 
against all,— Where the cuiwplavnam withlrew hss compKiut against owe of the five accused ami the Magistrate 
proreeded agsinst cbe other lour held in revision bi High Court that though the cojnplaiinnt used t « 
j>iira‘e withdraw the tomplaint ' he in tact meant that the offence had been compoundevl wiUi fhe accus 
coiK-erned 1 unlier held th »t vinder el (6) of s. 345 A* Ihe 0>de os atnewdwl a composition has the effect ot an 

utjulud oi the ntiused with whom the offence hi** been eompounded, but does DOt affect the case a» 

d e other accused B Lab. 232 
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249. In iny case instituted otherwise than upon complaint a Presidenc) Magistrate a 

Magistrate of the first dass or with the previous sanction of the District 
ceed*«^wlfe^n^M ^^®S‘strate any other Magistrate maj for reasons to be recorded by him 
complainant stop the proceedings at anj stage without pronouncing any judgment 

either of acquittal or comiction and ma> thereupon release the accused 

Notes— •! Scope of section .—This section applies oity to cases instituted otherwise than on a 
complaint 9P R 19ia=s8R W R.1913B=13Cr t 3 860 The section thougl occurring in Chapter XX seems 
to be applicable to w arnint<ases also But ste 5 Patna 943 which holds that the section does not npply to 
warrant cases and that an order under s. 249 m a wainnt case would be quite illegal and void. 

3 Stop order dots not bar re trial— The order under diis section is specifically excluded by the 
explanation to s 403 from being an acquittal and further proceedings In accordance with law are not barred 
9P R.1913.= 13Cr L.J S60 

3. No further Inqnlry nnder a. 437 la ease of a stop order —As an order under this section does not 
amount to a dismissal of a complaint or a disdiarge no order under s 437 can be passed d recting further 
inquiry gP R 1913s>13.Cr L.J 860 

J’nvolous Accusaltans tn Summons and Warrant-cases 

250. *(1) If any case instituted upon complaint or upon mformauon given to a Police- 

officer or to a Magistrate one or more persons is or are accused before a 
or^exatious'^ aaitf * Magistrate of an) offence triable by a Magistrate and the Magistrate by 
tiona. whom the case is heard discharges or acquits all or an) of the accused and 

is of opinion that the accusation against them or any of them was false and 
either fmolous or \e.xatious the Magistrate may b) his order of discharge or acquittal if the 
person upon whose complaint or information the accusauon was made is present call upom him 
forthwith to show cause why he should not pa) compensation to such accused or to each or 
an) of such accused when there are more than one or if such person is not present direct the 
issue of a summons to him to appear and show cause as aforesaid 

(2) The Magistrate shall record and consider any cau&e which such complainant or 
informant may show and if he is satisfied that the accusation was false and ether frivolous or 
\e\atou5 may for reasons to be recorded direct that compensation to such an amount not exceed 
ing one hundred rupets or if the Magistrate is a Magistrate of the third class not exceeding fifty 
rupees as he may determine be paid by such cximphinant or informant to the accused or to each 
or anj of them 

(2 A) The Magistrate ma) by the order directing payment of the compensation under 
sub-scc (2) further order that in default of paj ment the person ordered to pa) such compensa 
tion shall suffer simple impnsonment for a period not exceed ng thiri) da)s 

(2 15) When an) person is impnsoncd under sub-«ec (2 A) the provis ons of sect ons 68 
and C9 of tiie Indian Penal Code shall so far as ma) be applj 

(2 C) No person who has been directed to pa) comj ensation under th s section shall 
b\ reason of such order, be exempted from any aval or criminal hab 1 tv m respect of the compbint 
made or information given b) him 

Irovidcd that am amount paid to an accused per o i under tl is section shall be talcen 
into account in awarding compensation to such perscci in «nv subsequent aval suit reUtirg to the 
same matter 
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(3) A complainant or informant ^\ho has been ordered under *■“ sub-sec (2)" by a 
Magistrate oi the second or third class to pay compensation f “ or has been so ordered by any other 

_ Magistrate to pay compensation exceeding filty rupees” may appeal from the order, m so far as the 
order relates to the payment of the compensation, as if such complainant or informant had been 
convicted on a trial held by such Magistrate 

(4) When an order for payment of compensation to an accused person is made 
in a case which is suoject to appeal under sub-section (3), the compensation shall not be paid to him 
before the period allowed for the presentation of the appeal has elapsed, or, if an appeal is 
presented, before the appeal has been decided and, where such order is made m a case which is not 
so subject to appeal, the compensation shall not be paid before the expiration of one month from the 
date of the order. 

I * # A * ^ ft' 

Note.--Refemng to the amendment ol this section the Select Committee say — ^ 

“ We thint. that the words ' or to a Magistrate neat the beginning of this efause w ere left out on the 
ground that information to a Magistrate from any person other than a Police-officer mUst be a complaint We 
think tliat this view overlooks the words ‘ with a view to his taking action under this Code,” which occur m 
the definition of '* complaint’ We also think fhat there is some force in the fact pointed out by the Calcutta 
High Court that s 190 (l)(c) seems to draw a distinction between information received and a complaint 
We have, therefore, restored the words or to a Magistrate ’* 

“Sub sec (l)as re-drafted does not provide for the case where the complainant is absent at the time 
judgment is delivered and we think power should be given in sudi a case to summon him to appear and show 
cause" 

‘ We think that there is some anomaly m enabling a Magistrate who cannot Impose a fine of more than 
Rs, SO to award compensation up to Rs 100 and we have, therefore, proposed to reduce the amount of 
compensation which thtrd<Uss Magistrates can award to Rs SO" 

*' In View of s S47 we do not see any necessity to provide in the new sub-see. (2 A) that compensatten 
should be recoverable as if it were a fine ” 

" We ha\e re-drafted the proposed addition to sub^ec. (4) to make the intention clearer" 

"We discussed at some length the various ments ol the phrases— “ frivolous or vexatious" as iiuhe 
present Code, ” fabe md either frivolous or vexatious " as in the Bill and ' false or vexatious, to the knowledge 
of the party as in Act IX of 1922 recently passed to provide for compensatory costs in respect of false claims 
and defences. On the whole, w e are m favour of the Bill as drafted e do not think that the procedure ot 
s. 250 should be used in every fsbe case unless the case is also eiUier fniolous or vexatious In more serious 
cases It IS desirable that the ^Iag]5lrale should act under s 476 with a view to the institution of a prosecution” 

Motes.— 1. See s 545 as to pajment of expenses and also compensation m cases not proiided for by 
this section, and s. 547 lor pow cr to enforce refund of compensation. 

2. Rbtory of section.— This section which was originally s 250 m the Code of 1882 was repealed and 
replaced by Act IV of 1891, s 2 as s. 560 m the 1882 Code It is now re transferred to its old place capjred with 
the present heading The section which originally applied to Sessions cases was made applicable to all cases 
except such as are triable exclusuelyby a Court ol S^ion of High Court. In the present Code “/rar-i/ his 
been substituted for the word "/ned" and the heading is new In the 1861 Code the words were "fnvolous ana 
vexatious.’ 

OBJECT OF 8ECT10H. 

3. Object of lectlon not ponltlve- Compensation not fine —The object of this section is not to punish 
Die compUnunt but to award b> t summary order some compensation to the person against whom a involous 
or vexatious cumphint is brought, leniing rt to him to obtain luriher redressagalnst the co mplainant by i regu i if 

*Th« Wort ,0 , 1 ,, nT*tt«d coniinM w*(««sl«tltaud tortlw voH snd fievrt #ub-*»cllon (1) * byAciXMlIoMSO. 

tTh<** wer<i« in Invrrtfd commM w»re«ub«tltutr4 r.>rlh* wordt'lokn »«cotF<l rr™®" br li'rf 
Ol, (3) bu boon ora U«d b» Art XVIII «t l»U 
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cnil suit or criminal prosecution "—Per Banerjef, ] ,ia3Q C. 123 at p. 129 (F.B.) An order of compensation 
IS not a fine and if passed by a Magistrate of the first class is not appealable, whatever the amount awarded 
Such an order passed m the form of a sentence of fine, the amount of which was to be paid as compensation to 
the accused, was held to be legal in substance though illegal in form 8 C. P. Cr. 13. The compensation which 
the Court is empowered to award is not a fine, but is in the nature of damages for malicious prosecution 
although It is made recoverable In a summary manner as if it were n fine, 26 M. 127. A Magistrate cannot award 
compensation by way of fine, 3 H.-W.P. H. C, H. 436; though the amount is recoverable in the same way as fine. 
18 A. 96 j A. 112. In awarding compensation the Magistrate must be strictly guided bj the loss or incon\ enience 
w hicb the accused person has obtained, 1631 A. W. N. 167. 

AT WHAT STAGE COMPENSATION MAY BE ORDERED. 

4. No compensation where case dismissed before Issoe of process.— Compensation cannot be awarded 
in cases m whidi complaint Is dismissed without issue of process for compelling the attendance of the accused. 
It IS a condition precedent to the grant of compensation under thia section that the case shall have beenhe^rd 
by the Magistrate and that he shall have discharged or acquitted the accused, Sand 14 P.IL1B97 ; 29 A. 137. 
<^mpensation can be aw arded only where there had been a discharge or acquittal after a frivolous or vexatious 
charge had been heard Where a complaint was dismissed under s. 203, the fact that the accused was present 
with a pleader at the inquiry under s 202 will not enable the Magistrate to award compensation, 3 P. R. 1906 = 
84 P. L. R 1906 » 4 Cr. L. J. 36. 

5. Complete discharge or acqolttal necessary to grant compensation.— hen the accused is charged 
Mith offences, , ss 352and 379,I P C , and one only of them is proved, compensation cannot be given to 
the accused as the complaint was at any rate partly true In order to enable a Magistrate to pass an order for 
compensation, there must be complete discharge or acquittal, 24 C. 53 But a complaint may be well founded ns 
regards some of the accused and frivolous or vexatious as regards the others so as to render the compIainaRt 
liable to make compensation to those others, S U. 381; IS P.R. 1877. But the substitution of tlie word ''Aeard" 
for " /ned" renders a complete trial no longer necessary Aii order under this section may be made after 
hearing only part of a case, but evidence must be heard lOW.R 61. Note 16 to s. 247 , 44 U. 81; 40 A. 610. 

6. Framiag of charge no bar to compeafatlen.— The fact Uiat a Magistrate has framed a charge under 
«. 254 against an accused person does not of itself prevent him from holding, 'ifter full inquiry, that the charge is 
frivolous and vexatious under this section, Rataalal734 But when a Magistrate considers evidence sufficient 
to justify the framing of a charge and subsequently changes his opinion, he must give reasons for so ctiangiiig- 
Compensation for a frivolous and vexatious comphmt may be awarded atter the e\ idence for the defence had 
been heard, because it is quite possible that the Magistrate might not be able to detect the fru olous or v exaiious 
nature of the complaint until the defendant has had m opportunity oi eKplaming the real circumstances m 
making his defence Weir II, 316 , 10 B 199 

7. Compensation may be directed on aeqalttal — \u order for compensation against a complainant 
may be made on an order of acquittal, 6 C. S81. The tact that the accused was tried and acquitted is no bar to 
the award of compensation, 5 U. 3S1. This casewas followed in 10 8.199. 5cr also 6 C. 531 ; 14 P. R. 16S4; 

« B. L. R. 296 » IS W. B. 9 and SO a 123. 

Coiiipensalton on vnthiravial of eoinplatnl — See Notes 8 and 9 to s 248 

Compensalton when acguitlat owing to abtence oj comptatnl—See AWN IIS , 1891 A. W. N. 120, 
63; 14 F. R. 18SB 

B. Award of compensation Illegal when acquittal resnlU from composition — Though the com{X;sition 
of an offence under this section has the efieet of an aoiumal jet it is not sudi an acquittal, as bnngs the case 
within the provisions of this sectiori. Therefore, where on an offence under s. 323, f P C, being comi>oundcd 
the tiyingMagistrateordered the complainant to pay oneoi tlie accused Rs. 25 as compensation, hts order was 
reversed as illegal, Batanlal 957; 19 P.R.19SB; 30 P.R. 1910 41 P.W.R. 1910«=>lt Cr.U 7.633. Where the 
conduct of the accused has not been straightforward throughout, the order awarding compensation 1$ liable to 
be set aside, 65 P. L. R. 190 L Where an oflencc is compounded under s. 345, amipensation under tins section 
cannot be awarded, as ihere Is neither a discharge nor an aoiuittal butonlj a composition. This section does 
not applj so as to enable the Magistrate to award compensation to the accused. 7 C.P.2 and Ratudal 9S7 and 
700, and 10 Bern. L. R. 1056. 
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9. Compensation may be awarded in easea tried summarily, — 5 262 renders applicable, in thec^se of 
summons<ases tried summarily, all the provisions of s 250 and it is open to a Magistrate to award compensation 
in all cases whether tried summarily or not lo which he acquits and his opinion that the complaint was 
friiolous or vexatious, 11 M. 142 

IN RESPECT OF WHAT CASES COMPENSATION MAY BE ORDERED 

10 In cases either fnvoloos or vexations.— It is sufficient to support an order under this section that 
thecomplaint IS either fnvolous or\exatious and whether it IS the one or the other is a question of fact Thus, 
where a complainant not satisfied with the conviction and punishment by a Village Magistrate of the person 
complained against, complained to a second-class Magistrate in the same matter, it wis hell that the 
compensation was nghtly awarded inasmuch as the complaint whether frivolous or not, was certainly vexatious 
and improper, Weir II, 319. But under the new amendment s 250 is applicable to cases which must be false 
and either frivolous or vexatious also 

In 23 A. L. J. 1054 it appears to have been held that ftw the application of s 2a0 as amended the 
complaint should befilse, fnvolous or texations. 

But in a later decision in 24 B J. 161 u was held that under the alteration made m the old Code m 
respect of s. 250 It IS now necessary for the award of compensation under the new section it is necessaiy that 
the complaint should be false and either fnvolous or vexatious 

11. AccBBationmast be the committing of an ‘‘effeace.** — definition of complaint s 4 atpp.6— lo 
and 36 A. 378 ; 45 A. 363. 

[t) No compensalton for /ahe tnfonnatton under ts 107 and 110— To justify the application of this 
section, a person must be accused before a Magistrate of an offence tnable by a Magistrate whi^an instittition 
01 proceedings under s 107 for taking security to keep the peace, i$ not, 25 B. 45 followi 15 A. 365 ; 4 R. 
1896 : 37 P. R. 1884 ; 16 P. R. 1893 . 33 P. B. 1902. See also 7 A. L. J. 743 « 11 Cr. L. J. 446 and 38 A. 352 and Note 
149 atp 21b.2aA.L J.6a4|21A.L J. 207. 

(«) No eornpemation where apptxcaitan u for maintenance under Chapter An application 

for maintenance is not a complaint of an offence or an accusation of an offence and no order for pajmetit of 
compensation can be made under this section, 6 H. L. T. 261a 11 Cr L. J. 156 and teeehsa Heading Ito s 4^8. 

(«j) No compensation where complaint u as to the use of a house as a hrothel-^Stcxion 41 Of the 
Bombay District Police Act does not make the use oi a houae as a brothel an offence , so in a case where such 
a complaint is made and disnii^ed no compensation can be awarded, 6 S. L. R. 854 a il cr. B. J. 320. 

(iv) No eompensation for cases —Compensation cannot be awarded under 

tins section to a person against whom a complaint has been made under cl (i)of s 2, Act XIII of IgaS, 
for, as neglect or refusal to perlorm work according to a contract is not made p mishable by that clause a 
complaint of such neglect or refusal is not a complaint of an offence under s. 4 (A) and this section Rataalal 
617 ; 4 C. W. N.233 , 4 U. 334; 17 A. B. J. 165. 

{o’} ram/ffjef.vJ Mvstfrdbe JhaNsr Cew3\eye>.’errj a a ^nreeding 

IS not a complaint ot an offence within s 230 Hence no compensation can be awarded, 22 Boro. B. R 195. 

13 Compensation may be granted eoiy in cases ordinarily triable bya Hagutrate and not In Eesslons 
Cases —The words triable by a Magistrate mean triable under s 2b and the provisions of this section are confined 
to cases specified m the 8th column of bchediile 11 as tnabie by a Magistrate Hence aMsgi‘'tnte whu is 
speciall) empowered under s. 30 is not competent to make an order for compensation under tins section m ^^ise 
triable bj a Court of bession as specified in column 8, Schedule II, 26 P. R. 1902 , 1 P. R. 1919 (Cr.) and 15 P» R, 
1919 (Cr ) bimilarlj, e\en where a Magistrate discliarges the accused in a case tnable exclusn cl) by the Court of 
bession, he has no power to order the complainant to pa) compensation, Wclr II, 315 Although a firsW ass 
Magistrate discharges the accused under tins section on account of the diarge being lexatious, )el if die o ence 
clnrj,cd be triable exclusivel) by theCourt of bession tlie Magistrate cannot award compensation un ®^*kis 
section to the accused Ratanlal 961 , 14 P R ig03;91 P. W. R. 1910 = 11 Cr. L J. S98 , 19 Boro. B. R. 60; 18 A, 

L J. 466 ;20A L.J.433 = 40 A 610 But 45 H. 29 nhefei Magistrate tried an accused personfor an offetice 
under a less serious section of I f* C, when realJj the offence fell under a more serious section which 
t.e)ond his competence lus proceedings were not illegal and an award oi com|>en5atiou under s 250, Cr PC, 
was not illegil ahli nisli the olfeiice was really exclusiseh tnable b> a Court ol Session = 41 M. L, J. 393 ; 41 A- 
166 = 38 A 1..J 1056. ^ 
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13. Conpcntation may be ordered tor false complaint of wren^ol seitnre of cattle.— It n as formerly 
held that on the dismissal of a complaint of tvrongful seizure of cattle, it is not competent to a Court to act under 
this section and award compensation to tlie person against whom complaint is made, 18 A. 383; 23 C. 243 ; 9 U. 
103 and 374 These cases were deaded under the Code of 1682. Now the definition of the word “oftence ' ts 
made to “ include any act in respect of which n complaint may be made under s. 20 of Ike Cattle Trespais Act, 
1871 therefore, dismissal of a complaint of wrongful seizure of cattle is equivalent to discharge or acquittal and 
consequently It seems compensation is now awardable The distinction should, however, be kept m mind be- 
tw een compensation under this section and under s 22 of tke Cattle Trespass Act, under this section compensa- 
tion IS to the accused, while under s 22 at is to the complainant and an appeal lies under s 407 From an order 
under this section, there is no appeal under s. 407, 29 M. 817. 

13-i. When there were two diarges and there was conviction as to one and acquittal as to another, 
held, that to order compensation to be paid in respect of tlie charge as to which there was an acquittal is illegal, 
16A.L.J.499. 

II. No compeasation for cases iasUtated on Police report.— The operation of this section is restncied 
to cases instituted by complaint as defined in the Code or upon information given to a Police-officer or Magis. 

' • ” rt, oron information given 

■ ‘a I S. 142 and 6 A. 96. But where 

information given to a Police- 
dealt with under s. 250, 14 C. 

V. N. 326asill Cr. li. J. 301. No compensation can be ordered against a person whose statement is an inquiry 
instituted bj the Police formed the basis of the further proceedings 1 Patna L. J. 108 a: 17 Cr. li. J.836, 

19. Ho eompeasatlon for eases iaitlteted under a. 479 —Where a case is sent for trial under & <76 to a 
Magistrate, the Magistrate cannot pass an order under this section directing the person at whose instance the 
case was sent to pay compensation as no case was instituted either by complaint or by infoTmation given to a 
Police-officer or to a Magistrate 14 Bom. H B. 118 an i Bom. Cr. Ca. 337 s 14 Cr. L. 3. t. 

i9«A, CompeDiation can be awarded la a ease erigiaaled by a eonplaiat before a Tillage Magia. 
Irate -1917 U. W. N. 196. 

IS-B. A coraplelnt nnder a. 38 of the Bombay pablte ConTeyaneee Act, 1863, is not a complaint in 
respect of an ofTencewithm the meaning ot & 230 Cr P C The Court has therefore no power to make an 
order under s. 250 ; 44 B 463. 

WHO HA.Y BE HADE TO P^AY COMPENSATION. 

16. Compensation for Information given inbseqnent to complaint.— The accusation against the accused 
VI IS not made on the information on which the case was instituted but the arrest of the accused was due to 
clues subsequently lumished by the complainant or other persons interested in the case, and it was signed tliai 
it was only the accusations in the first inlonnatton that could be dealt with under this section. Held, that though 
tlie onginal complainant m ly not be liable for all accusations made by others interested in the case in Us course, 
yet where the ongunl complainant htmsell is the sulhor of the subsequent accusations he may be dealt with 
under s. 250, 14 C. W. N. 328 » It Cr. L. J. 201, 

17. PerioQ giving Uforroation to Tillage UagUtrate, which the Village UagUtrate U beved to panea 
to Police —A mvn who complains to a Village Magistrate of -i non bailable offence, knowing that the latter must 
in the ordnniy course ol his duty report the substance of the complaint to the i olice gives information to the 


See Note l< 45 M. L. J. 355 

18 A persoB who IsiUtates a eomplaiat aader the orders of a laperfor ofSeer ctBoot be ordered to 
pay eompeniallon-— A Magistrate can order compensation to be pud by a person to the accused only when the 
prosecution ot the -icctrsed was on the complaint of that person won in'omiation given by that person to a Police- 
officer or to a MvgiMnte withmthe meaning of this %eciioii. \ karkuntyt a process server on the esubJislv 
incitof *1 Civil Court, entrusted with the execution of a writ, reported to the Court that a particular person 
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THE CODf OF CRIMINAL PROCEDURE 


[Cha}) XX, 

30. Whether order for pAjment of conipeasatldn maft fora pftrt of the order of discharge or ocqsitct] 
— It should be noted cnrefully that under the newly amended 5 250 it is only the order caliiiiR upon the com 
plainant to show cause wbi he should not pay compensation which has to be contained in the order of disdiarg* 
and not the order for payment of compeiisttion which has necessarily to be a subsequent order So now ths 
order for the payment of compensation cannot lomi part of the order of discharge or acijuittal, 7 hah 12f Oi’c 
of the two accused was discharged and the case was against the other accused was adjourned when hewas 
acquitted and the Magistrate called upon the complainant to show cause against an order for compensation being 
passed and directed the complainant to pay compensation to each of the accused that under s ^SOasnow 
amended the procedure adopted was now tilega] The c ise against the accused who was discharged was at 
end when the order of discharge was made and the order to show cause under s 250 so far as payment 
of compensation to him was concerned should have been made along with the order of discharge 29 
C. W. N. i27. In view of the latest amendment as the order for the payment of compensation ca iwt 
form part of the order of discharge or acquittal, the following cases have lost much of their force. 

A Magistrate m making an order under this section most do so in passing the order of dischaig*®^ 
acquittal Where a Magistrate happened to make an order by way of separate proceedings on a date subsequent 
to the date of the discharge of the accused that the order was made without jurisdiction, as there is nothing 
in the Code which authorizes the Magistrate to hold an inquiry on a subsequent date and make an order 
this section 25 A. 313 , 3i A. 35L An order or compensation passed not at the time of the discharge of th* 
accused but days after, at the lime when the co-accused was acquitted, is made without iunsdiction, iOJI L « 

8 =, 15 Cc. L. J 290, Where a Magistrate discharged the dccused in the ah<!<»''''‘'‘ '■'f 
subsequent date atter 
that the order was Uh 
the case without disch 

1903 SI 3 Cr. L. J. 123 , .. .. u.U 1 jw->9vK UK lVl3ssl4 Cr, h J. 4S. See also 23 M. L. J. Sh. If 21 ” 
>lagistrate >ii the same order discharged the accused and called on the complainant to show cause ''•W b* 
should not pay compensation of Ks 20 and subsequently after hearing him made an order forpaymenfi 
Its 10, held Uiough the proceedure seemed to be perfectly fair and reasonable it did not fulfil the reqwf®" 
xjieiits of s 2So What that section evidently contemplates and expressly requires ts iliat, before a 
tfate makes it the ground for discharging a person complained against, on a ground that the cor(ip»'‘‘ 
was frivolous or vexstious he shall hear the complainant on that aspect of the case and unless he does this 
whole proceeding is void, 38 C. 302 Where however, a Magistrate by the same order discharging the accusw 
declared the case to be vexatious and directed the complaicunt to pay a compensation of Rs. So to the acem® 
subject to any cause to be shown by him and on the Mhwng day made the order absolute ArW 
as C. 302, that the requirements of s 250 has been stnctly complied with The provisions of this s«tion am 
complied with if the Magistrate fixed the co/npensaaon m his order of dischaxge If the 
wot in Court at the time the order of discharge is passed, the Jlagistrate would not be justified in keeping 
accused in custody with the charge hanging over him while the complainant is being fetched to 
It might be that the complainant could not be procured for a montJi The proviso to the section contemP*^^ 
that the direction in the first paragraph of the section i-, conditional or m the nature of a rule and th’'^ 
rule shall not be made absolute until the complainant has shown cause 18 C, W. N. 702 15 Cr. L. J. IW 

// iS enough tf the order for ca>nfensaitptt ts sitbst>enhalty a eonhnuahon of the order of 
or acquittal and part oj the same proceedings —The trying Magistrate Signed and dated his order of discha^e- 
then recorded ao order calling on the compltmant to show cause why he should not be directed to jw 
compensation, recorded and considered the complainantsobjections and at once passed an order that compe” 
tion sliould be paid. The entire proceedings followed on? another on tlie same dL^xo.held that the 
Dient of compensation w as substaniialfy incorporated in and made a part of the order of discharge, 8 Bom 
847 =9 4 Cr, Ii.3.423 The trying Magistrate incorporated m hta order of discharge an order directing tbu ^ 
plamatil to show cause, then adjourned the proceedings and after considenng the complainant s 
passed an order direaing compensation, the order of discharge having been passed four days previoi^b. 
that even though the proceedings were irregular, there had been a substantial compliance, SB A. 
inteniion o| the Legislature in including the words ‘ was noiso much to secure 

AJagisirate should pronounce the Order of acquittal and Compensation in one breath as might be suppose 
the case* tMcd as to mak« it clear that the wd« of compensation should be passed In the same ^ 

and not In lurther hick pendent proceedings Involving the recalling and re-examination of wi messes ami 
all the labours of a iresb tn »l The result of following the cases in 25 A. 315 1 34 A, 351 and 38 C. 382 wou 
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13. Compeniatlonm&y be ordered for false complaint of vrongfal teUare of catUe.*>It uas (ormerl/ 

held that on the dismissal of a complaint of wrongful seizure of cattle, it is not competent to a Court to net under 
this Section and award compensation to the person against whom complaint Is made 18 A. 333} 33 C. 248 } BM. 
102 and 374 These cases were deaded under the Code of I68Z Koav the definition o! the word " oftcnce ' Is 
made to “ include any act in respect of which a complaint may be made under s. 20 of the Cattle Treepait Act, 
1871 , ’ therefore dismissal of a complaint of wrongful seizure o» cattle is equivalent to discharge or acquittal and 
consequently It seems compensation IS now awatdable The distinction shouUl, howeaer, be kept In mind be- 
tween compensation under this section and under s VLoithe Caitle Trespats Act, under this section compensa- 
tion is to the accused, while under s 22 it Is to the complainant and an appeal lies under s 407 1 roin an order 

under this section, there is no appeal under s. 407, 29 M. 817. 

13-A. When there were two charges and there was conviction as to one ind acquittal as to another, 
held, that to order compensation to he paid m respect of the charge as to wliidi there was an acquittal Is illegal, 
16 A L J. 459. ' 

14. No compeniation for casts Instituted oo Pollee report—The oiier ttion n( this section Is restricted 
to cases instituted by complaint as defined iti the Code or upon information given to a Pohce-ofTicer or Magls. 
trate and consequently it has no application to a case instituted on a Police rciiort, or on Information given by 
a Poiice-officer, 21 a 979 ; ft C. W. N. 370 j 7 C. W. M. 208 ; 7 M. S63 and 1901 A. VT. N. 142 and 6 A. B«. Hut where 
a case is ultimately instituted upon a Police report, but is originally based on information given to a Police- 
officer, held that the person who gave the information to the Police-ofUcer may be dealt with under s 2S0, 14 C. 
W. N. 326ssll Cr. Ik J. 201. No compensation can be ordered against a person whose statement U nii Inquiry 
instituted b> the Police formed the basis of the further proceedings, 1 Patna L. J. lOS 17 Cr. L. J.830 

13. No conpeuation for eatei icutltuted under a. 476 Where a case is sent for trial under s 478 to a 
Magistrate, the Magistrate cannot pass an order under this !>ection directing the (lerson at whose instance the 
case was sent to pay compensation as no case was instituted either by complaint or by information given to a 
Pohceofficer or to a ^lagistrate 14 Bora. L. R. llft«a 1 BonuCr.Ca. 237 a 14 Cr, L. J, 1. 

18*1. Carapeaiatfoa eaa be UKarded fs a eato originated by a eomplalnt before a TUIago Vagla- 
trate.-l9l7M W. H. 1S6. 

13-B. A eonpUlat under t 38 of the Beuibuy Public Conveyaneei Act, 1813, is not n complaint in 
respect o! an offenoe within the meaning ot s 230. Cr P C The Court has therefore no power to make an 
order under s. 230 } 44 B 463. 

WHO MAY BE HADE TO PAY COHPEH&ATIOH. 

16. Conpeutatlon for Infarrautlon given subsequent to complaint.— The accusation ag-iimt tlm icciised 
w as not made on the information on which the case was instituted but the snest uf the sccused was dun to 
dues subsequently furnished b) the complainant or other persons mteresitd in the cave, snd it was irgiied tint 
It was only the accusations in the first inlormation tint could be dealt with under this section Held, tli it (hough 
die original complainant mS) not be liable for all accusations made by others interested In the csv In Us Courwj, 
jet where the ongiiial complainant himself is the author of the subsequent accusations liejiuyL d tUwfih 
under s. 250. 14 (L W. N 326 0 11 Cr. L. J. 201. 

17. Person glvUg laformatloB to Village Kugistrute, which the Village UagUtrate U beefld te putt on 

to Police —A man who complains to a Village Magistrate of a non bailable offence, knowing tint ih >- 1 iticr iiin^t 
in the ordinal) course of his dut) report the substance of the oumplamt to the i oho. givr-i inf ,riiuii iii to lli^ 
Police )ust as efiectnelj as if he went in person io the Police-station and if ihe Police clnrge l!i»- cj**-, it isit i j>« 
instituted on information given to a PobceofScer withmtheTneamngols.25Q 1 he case would U diHr-rnil llllie 
in onnation was not a maitcr which the village headman is bound to pass on, 87 M. L. J.37 ■-* 1216 M. W.N ftOf » 
15 Cr. L. J. 431 where 25 N. 667 ; 22 M. L. J 138 10 M. UT. SSO <« 13 Cr. L. J. 29 and Cr. R. C. 627 of I9f 3 were 

di'-ented fmm on the lulhoritj of 32 M. 253 IF.B-) 5irf also 18 Cr L.J.3I} (M) , 17 Cr.L.J. 303; 22 M.b 
5frNotel4 4SH.L.J.23S. 

18 . A person who Inititates a cotoplalst under the orders of a taperlor efiser cannot b« urdcred to 
pay eompeniatlan-— A Magistrate can order compensatio’t to be paid by a pe^on to th" acn.-vd or ly wiien 
pw-vscaition 01 the iccttsrd was on the complaint of that person or on information pven b> l‘j*p— toa» 
o'hcer or toa Mvgtstrate within the meaning this section, ff) \ Ijrlan or a p^jcess 5 ^ er tr> »» 

ment of a Civil CourL entrusted with the eveccrtion o* a wnL reponed to ib- Court tHta far''' 
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obstructed him in attaching property as commanded by the wnt, and a report xvas thereupon made by the Court 
to a Magistrate, with a view to proceedings being taken against the obstructor The Magistrate acquitted the 
accused and ordered the karkun to paj the accused compensation under this section. Held, that such last men- 
tioned order was wrong, the karkun not being a comphinant within the meaning of this section, la such a case 
as the abo\e the Subordinate Judge should be regarded as the complainant, and be having acted judicially, was 
not liable tothepenilty provided in the section,! B. i75;20 C. 481 { 26 A. 183, where 20 C.481 is followed, 25 P. 
E. 1910 = 11 Cr.li.3. 634; Weir 11.313. (ti) Whereon Ae sanction of an Assistant Superintendent of Police to 
prosecute for an offence, a Station House Officer prepared a charge-sheet which was presented to the Magistrate 
b> a constable, and the Magistrate while discharging the woman made an order under this section directing the 
constable to pay comp ensation , held, that the order was illegal The constable w as not m sudi circumstances 
“ the person upon whose complaint or information the accusation was made," 1 B 175 referted io 21 Bf. L. J 
844 = 10 U. L. T. 191 = 12 Cr. L, J. 432. 

19 Person complaining nnder the anthorlty of an exeeatlve body may be made to pay compensa- 
tion — The accused was charged by a municipal peon under the sanction of the municipality with the offence 
of easing herself within municipal limits of iT The trying Magistrate acquitted the accused, and ordered the 
peon to pay one rupee as compensation to the accused The District Magistrate referred the case to the High 
Court on the authority of the case in 1 B 175 for reversal of the order of compensation. Held, that this case 
differed from the one cited, as there the complaint was preferred by a Judge acting judiCiaIl> Anexecutixe 
body cannot autlionze a servant to prefer a wrongful complaint and »o screen the complainant from the legal 
penalty, Ratanlal S09. But this section was held inapplicable where a Municipal Jamadar arrested a person 
whom he considered to be committing in his presence an offence, the person arrested havifig been sent up for 
tnal 111 the usual manner by the Police and having been acquitted, 1901 A. W. N. 142, ' 

20. Jodielal effleer acting at tnch cannot be ordered to pay compensation.— Note 16 above 

21 Liability of Public officers to pay corepeasatton —Public officers are not exempted from liability to 
make compensation for vexatious and frivolous complaiiits, Weir 11. 817. But where a public servant onlygue 
evidence as a witness where the proceedings were instituted on the information of his official superior, mii order 
directing the public senantwho gave evidence to pay compensation was /^rWbad, Weir It, 318. As to Police 
officers, see Note 14 above 

22 Police-efficers may be made to pay compensation — UTiere a PoliecKiSicer is not permuted by this 
Code to make a report eg In a non cognxzahte cist, he may initiate proceedings by laying intormation before 
the Migistrate just as any other complainant might do Such information will be a complaint vviUim the mean 
ing of this section and compensation may be awarded if the complaint is vexatious, 26 B. 150 (P.B.) which 
overrules 22 B. 934 Following this case u vvas held that wherea Police-officer lays information under s. 6S (t) 
of the Bombay Dislttel Pohce Act, it is a complaint and a Magistrate has jurisdiction to grant compensation if 
he decides that the case was frivolous or v exatious, 8 S. L B. 82 = 13 Cr. L. J. 752. See, howev er. Note 1 4 

22. Can a servant be made to pay compensation? — Wliere a servant complained on behalt ot hia 
master, it was held that the servant was not liable to pay compensation under this section, 17 P. R. 1379 and 
24 P. R. 1869, but 11 would be different now See H C. W. W.326 = 11 Cr. lf.J.601, where it vvas held that the 
question whether a servant can be held responsible for information lodged on behalf of his master was a ques- 
tion on fact and depended on the question whether the servant is merely the mouthpiece of the master anci is 
merely giving expression to his master’s accvisition or whether he joins personally in the accusation himself. 

24. Guardian of minor cannot be made to pay compensation — A guardian or next friend of a muior 
comjvlainant cannot be ordered to pay compensation to the accused, 1 P. W. R. 1912 = 83 P. L. R. 1912 = 

13 Cr. L. J. 136. 

24-A. \\ here a person gives infomiition to another to the effect Hiat a certain constable fias coni* 
muted extortion intending that a complaint should be made on his behalf and the complaint i» dismissed as 
iiivohms, held lint such a jverson is liable to make compensation to the accused, the fact tfval he employed 
another m giving the informnuon being immaterial, 191 A, L. J 879 ; 40 A. 79. 

WHO UAY ORDER COMPENSATION. 

25. It U only the HsgUtrate that hears the ease that can award compensation. — hen a Magistrate 
uajulticd the 'iccvjscd and wxsof opinion thxt compensation should be awarded subject to complainant show mg 
Cause and was irxnslerred l>cfore passing final orders and his successor avvarded compensation, heldthe order 
waslwd n$ the successor had not heard ihecase 1892 A.W.N.88 
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U&glstrate by vhom the cese b heerd. — Whether Magistrate A\ho deaded Uie case, buthAa not 
heard t\ho!e of the e\idence can order compensation? Where part of the evidence was heard b> one Magistrate 
and then the case \vas made oa er to another Magistrate under s. 3-lb Cr P C, the lAtter Magl^trAte heartl the 
rest of the evidence and decided the case, ArWthAtsndi Magistmle was competent to order comi>ensAlion under 
s 250, ISA. L.J. 6S1. 

26. Appellate Court cannot award eompentatlon.— >The speciAl provisions of this section Are Applicable 
onl) to original trials. ' The Magistrate h^ whom the case is heard’ does not include the Court of AppCAL 
Therefore a District ^taglstrate cannot on appeal white setting aside the order of the Subordinate hfagistrate 
convicting the accused, direa the complainant to pa> compensation 3 Bom. L. R. 811 $ 7. Bom. L R. 993 

3 Cr. L. J. 88 ; 8 H. H. C. R. Appx. Til, The Appellate Court in reversing a conv tction is not competent to make 
an order under this section In view of the express terms • Slagutrate by whom the ease ts heard'' s. 423 
11) (d) cannot be taken to confer such power on the Appellate Court The order for compensation must 
therefore be made by the Original Court 1892 A.H. N. 58} 28 A. 829; contra II 0. W.N. 212 11 Cr. I<.J. 16. 

But the Full Bench of the Calcutta High Court (Jenkins, CJ, dtssetiltnf) reconsidered the decision in 
II C. W.N.212, and overruling it, held that this section, being confined by its terms to the Courts of KtAgistrvtes 
trying cases in th^ first instance, does not confer on the Appellate Court the power to order compensAtion to 
accused It ts not an order " consequential or incidental” toanorder under this section but is a special power 
given to an onginal Magistrate alone, 39 C 1S7 (P3.) ; 18 A. 80 $ 7 Lah. 162. 

PROCEDURE IN SECTION TO BE STRICTLY FOLLOWED. 

27. Camplalaant mast be called ea ta thow caaie sad hb objeetieat recorded— In a proceeding 
under tins section, the procedure provided by cIs. (a) and (d) should be strictly followed An order directing 
payment of compensation ought not to be made without calling on the complainant to show cause agninst it as 
required by cl {a) of this section, and the Magistrate should record and consider any objection which fhe com- 
plainant mvy urge against the making of the direction, Ratanlal 726 ; 3 Bom. L. R. 9S6 And 777 ; Weir II, 310 ( 
SC.W.H.21i} lie. V.M.62, 0A.[i.J 170« 13 Cr. L. J.268: SSC.302. The provisions rehtingto summary 
do not justify a Magistrate m omitting to record the compbtnant $ objections to his order directing payment of 
compensation under this seaion and the omission to comply with the proviso to this section is more UiAiia 
mere irregulAiity which could be cured by s 537, 1906 U. B. R Cr.Pro. 91b5 Cr. L. J. 298 j 28 L.R iandlloalO 
Cr. L. J. 220 and 229. .SVr also 8 8. L. R 29 alSCr. L. J.666. Where owing to the absence of the complainant, 
the Magistrate made the order absolute stating ‘oomplaiinm is absent His brother verbally shows cause 
which IS insufhciem.' he/d, the order was bad as the complainant was in fact given no opportunity of showing 
enuNe ISC W. N. 1277— 19 Cr.Ii J.707, 24Bom L. R. 805; butsrr 20 A. L J. 369 (rn/ifm}. 

It ts not a condition precedent to the making of an order for compensation under s. 250 of the Code 
thAt the Magistrate should issue a fonual notice to the comiilainani to sliow cause (9 A. 3. 170 distinguished) 
is A 474. 

Hut where the Magistrate believing that the complainant has deliberately absented himself on th'* day 
judgment was delivered ordered the complainant to pay compensation under s. 250 without giving liim an 
opi>ortuuity to show cause agAinst the order, Ac/</ihat the order was illegal and must be set aside, 21 A L.J.170. 

28. Magistrate beund to record hb reasons — A Magistrate in ordering a complainant to pay conij* ii 
sation under this section should state his reasons why he deems the complaint to be vevAllouv and sit'jul J al > 
state in his judgment the facts of the case with a attiasm of the incidents involved in it Tlie stai'-in-iti tl 

in his opinion the prosecution evidence is highly uns.Atisfactory and that upon the evidence aiil th* wim 
statement and documents he has no hesitation in saying the case is vexaiioas, is not suffiaem 10 C. W. N.atl 
SCr.L.J.390. The rea.sons must be contained m the same order discharging oraoquittinytli> .t t u" LtS!,* 

R, 1913 SI II Cr. L. J. 43. As to what would be a sufiiacntoomptiance with the law as eiu t<-<l I > < 

(9) of the proviso, see 8 Bom. L, R. bI7bs4 C. L,3. 423 

29 Complalaant cannot addaeo farther evidence nor Is he entitled to aa adjoaraiursv- 

consider any objection tthich cofn/tatnajitmartfrge’’<io not entitle the conipbituni t j a 1 Ii> -• 
to prove that the charge was a true one: The direction to pay compeasnlion »b>u d b< y ^ 
ordcrofdisdiArgeoraaiuiltal This clearly shows that there is not to be a sejnriw. . 

require that n sep-irate proceeiling should be hetd and further evadence taken, ICO® / . T • y * 

inteiition of the I.eRislAiure that a complainant should be entitled to an ad/nKt . — 

CAu«e much less to an opportunity of produang further evidence 36 A. 192. i-'s ~~ 

19Cr.L.J.B04, 
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30. Whether erder for payment of compensation mnst form part of the order of discharge or acqeiual. 

—It should be noted carefully that under the newly amended s 250 it is onl> the order calling upon the com- 
plainant to show cause w hy he should not pay compensation which has to be contained m the order of disdiarge, 
and not the order for payment of compensation which has necessarily to be a subsequent order So now the 
order for the pay ment of compensation cannot form part of the order of discharge or acquittnl, 7 Lah. 121. One 
of the two accused tvas discharged and the case was against the other accused was adjourned when he was 
acquitted and the Magistrate called upon the complainant to show cause against an order for compensation being 
passed and directed the complainant to pay compensation to each of the accused that under s. 250 as now 
amended the procedure adopted was now illegal TTie case against the accused who was discharged was at an 
end when the order of discharge was made and the order to show cause under s 2a0 so far as payment 
of compensation to him was concerned should have been made along with the order of discharge 29 
C. W. K. 127. In view of the latest amendment as the order for the payment of compensation cannot 
form part of the order of discharge or acquittal, the following cases have lost much of their force 

A Magistrate in making an order under this section must do so in passing the order of discharge or 
acquittal Where a Magistrate happened to make an order by way of separate proceedings on a date subsequent 
to the date of the discharge oi the accused held that the order was made without jurisdiction, as there is nothing 
in the Code which authorizes the Magistrate to hold an inquiry on a subsequent date and make an order under 
this section, 25 A. 319 j 31 A. 354. An order or compensation passed not at the time of the discharge of the 
accused but days after, at the time when the co accused ^was acquitted, is made without jurisdiction 10 N. L R. 
8 s 15 Cr. Ita J. 290. Where a Magistrate discharged the accused in the absence of the complainants and on a 
subsequent date alter procuring their attendance made an order under this section awarding compensation, held 
that the order was illegal and that the proper course would have been for the Magistrate simply to adjourn 
the case without discharging the accused, with a view to secure the attendance of the complainant, ST P. R. 
190S a 3 Cr. L. J. 123 ! 16 P. V?. R. 1913 » 99 P. L. R 1913 « 14 Cr. L J. 4S. See also 23 U. J. 8h. N 21 A 
Magistrate in the same order discharged the accused and called on the complainant to show cause why he 
should not pay compensation of Rs 20 and subsequently after hearing him made an order for paynienfof 
Rs 10, held though tlie proceedure seemed to be perfectly fair and reasonable it did not fulfil the require- 
ments of s 250 What that section evidently contemplates and expressly requires is that, before a Magis. 
trate makes it the ground for discharging a person complained against, on a ground that the complaint 
w as It ivolous or \ exitious he shall heat the complainant on that aspect of die case and unless he does this the 
whole proceeding is void, 38 C. 302 Where, however, a Magistrate by the sime order discharging the accused, 
declared the case to be vexatious and directed the complainant to pay a compensation of Rs 50 to the accused, 
subject to any cause to be shown by him and on the following day made ihe order absolute, held di:tinguishing 
88 C. 302, that the requirements of s 250 has been strictly complied with The provisions of this section are 
complied wuh if the Magistrate hxed the compensation in his order of discharge If the complmnant was 
not in Court at the time the order of discharge is passed the Magistrate would not be justified in keeping the 
accused in custody with the charge hanging over him while the romplainant is being fetched to show cause. 

It might be that the complainant could not be procured for a month. The proviso to the section contemplates 
that the direction in the first paragraph of the section is conditional or in the nature of a rule and that the 
rule shall not be made absolute until die complainant hns shown cause 18 C. W. N. 702 ■=. 15 Cr. t J. 150 

It xs enough if the ord^ for compensation it ivb%tant%aUy a eontmuahon of the order of dtschirge 
cr acqmllat and part oj the same proceedings —The trying Magistrate signed and dated his order of discharge, 
then recorded an order calling on the complainant to show cause why he should not be directed to pay 


•■i 4» ■ I . ■ 4. ■■ 

plainanl to show cause, then adjourned the proceedings and after considenng the complainant a representati jns 
passed an order directing compensation, the order of discharge having been passed four days previously, held 
that c\en though the proceedings were irregular, there bad been a substantial compliance, 38 A. 132 The 
intention ot the Legislature in including the words * bykxs order of acquittal"' was not so much to secure that the 
Magistrate should pronounce the order of aciiuittal and compensation in one breath as might be sujiposed from 
the Cases cued as to make It dear that the order of compensation should be passed in the same proceedings 
and not in Juriher inU<-pendent proceedings ini-olving the recalling and re-ex3mination of witnesses and in ftet 
all tht Hboursiii a fresh tmL The result of following tlie cases in 23 A. 819 { S« A, 334 and 33 C. 302 would be 
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tha\ ihe Inal M-ouUhaa-c to Ik: Indcfinitpl) (trotr tctctl U ttie complainant cither could not or u-ould not apj>tar 
on the da> fixed tctf Jodpoenl. Wlierc, therefore tlie complainant avas absent owing to lUne^is on 14th June 
when the ca^e came to a cunduaion and the accused wa^ aoiutUed and in the order of acquittal it was stated 
that the case a»-as fna-oloua and notice w-as ordered to Ihecompblnant whj comjwnvation should not be directed 
and on the Sth lune Uie final order directing pa)mcntoi cumpcnsation was passed, htld following B Bom, Ii.R. 
817 B 4 Cr, L.lC 423, that s. 2S0 had been sulAl-inilail) complied with,? B. L. R. 123 »> ISCr.I,. J,ft04. See JSC. 
W. M.702 ™ 15 Cr. Ui. 130 alioae. An order ofdisiJiirgc in whldi was Incorporated an order calling on the 
complainant to show cause, was f illowed li) on adjournment tlie complainant showed cause but did not impugn 
the junsdiction of the Court and Rnaili an order lor compenvillon a\ as passed htld that in spite of the adjourn- 
ment there had been in substance one single proceeding, IWJ &. W, N.S14«ss 2 Cr. L. i. 522. Ste also (1916) 
3 M. W N. 159 4 L W. 32 12 Cr. L. 3. Silt 22 Bom. L. R. 191. 

31. ImprltoDneBt in defaelt of the paymoBt «t CompeasatloD,— Under the old law jt was held that 
the order for impnsonnicni in default ol payment of compcns-ation could not be made until some attempt was 
madctorccoacrthe comiaensatioa Rut under the new amendment by the Addition of sul>4ec. (2) (A) the Magis- 
trate IS empowered to further order that m default o! pi^-mcnt compcns.aiion the person ordered shall sutler 
Simple Impnsonmcnl not exceeding thirty daj-s and this r»ft be done now by the order directing payment oi 
compensation under sul)-sec (2l So the following cases hoWingth-at imprisonment in default cannot be awarded 
in the Order for payment of compensation have faccome obsolete, 22 C. SS6, 2S C 251, 19 A. 73, 14 R. R, 1902, 22 
C.139Btp 1(3. ISP. R 1903,RtUBUt 6tl. 

31'A. tfhether term cf InprUooment to be underjone In the whole or In respect of each aecoied.-— 
Where under the provisions of s 250(2) of the Code the Court onlcis the complainant to pay compensation to 
eadi of the several accused persons sejvmtely and lo detauU to sufTcr impn»onment, imi'fisonment may be 
awarded for default of each such separate pa) mem as ordered. S Rang. 93. 

32. Warrant of dlitrew to precede order for IroprlionmenL— A Magistrate InmaLing an order for 
compensation is ordinanl) bound if the amount be not paid, to proceed to the recover) of tt by distress 
andsaleof the moveables of the personordered to pay It was formerly held that if such person admits tint he 
has no goods and thereby waives the right to hav-e the amount levied by distress, the Magistrate may proceed, 
to Impnson him in jail, and the imprisonment w ill run out the term ordered, unless die sum be sooner paid, i r., 
unless the impnsoned person pa) a it. Rut the vvarram ol distress cannot hav e currency simultaneously vv ith the 
impnsonment, because the alterrutive permitted m case of failure to realise has already been adopted, 23 W, B. 
84. Rutit has now been ruled that even if the person ordered to pay, pleads inability the issue oi a warrant 
under s 386 is a condition precedent to the making of the order for impnsonment, 26 U. 127. This section 
construed w Ith s. 3S3 (2) makes the issue of a w arrant for the lev^of Uie amount ot ilie compensation by distress 
and sale of the moveable property of the complainant a condition precedent to the carrying out of the sentence 
of impnsonment, 3 L. B R. 32 Set also 28 C. 164. 

APPEAL AND BEYI5I0N. 

33. Are appeals under this section governed by Chap XXXI 7— S 250 (3) does not declare what the 
pow ets oi the Apyiettate Coun are in disposing ol appeals, it is therefore necessary to invoke the aid ol s. 423 for 
^this purpose. S 250is not self-conUiiied, 28 M. L.4. 204= 16Cr.L. 3.128. A Sessions Judge is not competent 

to set aside in apjieal the order granting compensation passed by a first-class Magistrate under this section, 
IBom. L.B.350 

33-A. Scope of tab-see. (3) of s 290.— Sub-sec (3) of s 250 of the Code means that whenever a com 
plainant or Informant has been ordered under suttee (2) to pay compensation exceeding Rs 50 the right of 
appeal IS given, whether the compensation has been awarded only to one accused or has to be distributed 
amongst a number of accused in sums not exceeding Rs.50 26 Bom L R. 1243 — 49 B. 450, see abo 24 

A.L.J. 167. 

84. On appeal, notice shoald go to aacased and Pablle Prosecutor — See s. 422. Though there is no 
express provision oi law that notice should be given to the accused in an appeal from an order of compensation 
under 8 150, it is desirable that notice should go to the accused as he will be the party prejudiced, 29 M. 187 {but 
the order on appeal will not be set aside merely because no notice is given to the accused, 33 M. 89. But on 
general pnnaples alteram porUm' it would be improper to make an order without notice to the accused, 
28 U. L. J. 204 a 16 Cr. L. J. 123, It is, however, Impeiatave that notice of the appeal should be given to the 
Crown under s. 422, 29 U. 187. In 27 H. L. J. 629 s= 16 U. L.T. (26 = 19 Cr. L J. 6(3, it was pointed out that under 
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the rules of practice notice should go to the Distnct Magistrate but the Court declined to interfere with an order 
passed without such notice as no one had been prejudiced. When a complainant has been ordered to pay 
compensation to a person accused by him but aojuitted such latter person is not the accused within the 
meaning of cLf2)of s 422 and has nought tobeherird in a proceeding relating merely to the order for compen 
satioa It IS rather the complainant who is the accused within the meaning of that clause he being virtually 
accused that is convicted and sentenced lor making a Involous or vexatious complaint He is the person who 
has to make a defence in such a proceeding and not the person who though once accused has been acquitted 
and tshose acquittal IS not m question HP R 1SSS,41H L 3 172 

33 Revislon&l jurisdiction of the High Conn.-'An order under this section made b) a firsKlass 
Magistrate may be revised by the High Court under ss 435 and 439 and when compensation ordered has been 
paid the amount paid maybe recovered under*. 54? if the High Court sets aside the order 29 P R 1903, 
IS P R 1885 and i(e also 10 Cr L. J 509 (H ) 

36 Death of accused or compUloant pending revision of ordor— When a Magistrate awarded 
compensation under this section to an accused who afterwards died and the complainant in revision applied to 
the High Court to call for and revise the records it was /5e/rfthat as the accused was dead no order could be 
made because none could be passed to the prejudice of a person who could not be served with a notice, 
Ratanlal 634 In a similar case where pending revision against the order awarding compensation the com 
plalnant petitioner dies the application does not abate but can be prosecuted by his legal representatives 
2»F,R 1903 »9Cr li.J 103. 

UtSCBIiLAMEOUS. 

37 Award of compensation fotlorred by granting of sanction to proseento the complainant Is not 
had ->in acquitting the accused on a charge of thelt vvhtcli the Magistrate found to be false and malicious he 
awarded compensation to be paid to each of them by complainant Subsequently one of the accused applied tor 
and obtained sanction to prosecute complainant under s 211 I PC and it was granted ATr/d that the order 
was not illegal 31 U. 237 /o/rou'iAg- 6 B L R 296 » 15 V R. 9 , Heir 11, 311 The passing of the order of 
compensation doe^ not prevent the Magistrate from granting a sanction to prosecute the compluoant under 
- 211 I P C 37 B 376, where 21 M 297 is followed and 26 C. 181 is dissented /root 

38 The grant of sanction no b&r to granting compensation -^A M'lgistrate by granting or by express- 
ing m intention to gram sanction to prosecute the coniplaiiiam under s. 2ii 1 P C is not precluded from 
iwirding under this sectio i reasonable cocnpensntion to the tccused 30 P W R 1907 In 21 H 237 the Court 
dissented frot i the case in 22 C 586, nnd remarked We do not think that there is anything m s 2o0 to j wtift 
jhe conclusion that a Migistrate who granm sanction to prosecute for offence punishable under ss 21) and 193 

I P C i/ro/ur/o deb vrred from nlso griming compensition under that section to the person falsely iccused. 
The sanction to prosecute tor irnking a false diarge is granted on the grounds of public policy for an offence 
flgiinst public justice The compensition is gnnied pirtly in order to deter a complainant from mikmg 
vexalioua ind frivolous conipl ints iiid pirtlj In order to compensate the accused for trouble and expense to 
which he his been pul by the comphimnt We can see no ground in liw or reison why compensation 
should not be gnnted in a case in wbidi Die Migistnie ilso directs prosecution for making a filse chiige 
The case in 6 B L R 296 =>: 13 \7 R 9 apiiears to be an authonty directly opposed to their co iclusioii followed 
18 P R 1901 There iv nothin^ m the Code winch makes it illegal for a Magistrate who lakes proceeding 
under & 4?i) to iward coinpeus ition under thissecuon 7 8. L. R. ID b 14 Cr L J, 437, 10 S L R 162 See 
also 6 P R 1904. Tailure to mike an order under this section does not preclude the Magistrate uom dircciing 
the prosecution of the con plaimm 4 Bar L T 246 «= 12 Cr L J S2l 

39 DUcretionary with the UsgUtrate what coum te adopt In any case.— The question vvhetl er the 

discretion given by tins secUc n has been rightly exercised must always depend upon the acts of the panicitlir 
case. If the false ^arge is of such i nature that a prosecution is necessary on grounds of public policy it may 
well be that i Magistnle would exernse his discretion wrongly if instead of sanction a prosecution he awarded 
Lompens-ition If the faUe charge is one whidi does not render it necessary on grounds of public pohej 
ihai a prosecution should 1w sanctioned a Magistrate who mikes nii order for compensation cannot be Mid 
lo-Liercisehlsd scrclion wro igl> 27 M 59 In 1 R L. R.23 <F B}==9 Cr L J 288, it was 27 W fl9i 

and oitrruhng t 8. L. R. t2s:99 Cr L.3 255 Uwt in every case it must in the first instance be left to the 
discrctiuii oi iht Magi iMie lo lecide wl ether a diarge whtdi I e f nds to be false is also vexatious so as to 
a«tf»ari/e t im t » war t ct>niv>e ..■vitoii. Thcwords hivolous or vexatious used in this sectvomre not used 
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TRIAL OF WARRANT-CASES fiV MAGISTRATES 


ss. 250-251 ] 


fi25 


ejutdem gevmi Tlicj nrc Bpplied to the accuvition ami not to the ofleiKC which It allege*;. Sft ST B 376. 
Set also J9 C. 679, where the order under till; section wms set aside on the ground tint the complaint wns of 
a senous oficncc, without prejudice to the Magistrate printing sanction for a piwrctition under » 211,1 P C. 

<0 Calcstta Tlew— Sanction to proteente and award of compeniatloo cannot be made at one time — 
It was ne\cr intended that recourse shoiil 1 be bad to the pruaisionsof this section In a ense In which the trying 
Magistrate is of opinion that the complaint is aail{ull> nnd maliciously f it-se, and that the complainant should be 
prosecuted for«an ofTence under V 2J1, 1 P C. To s.atKtion or direct a prosecution owi a/jo to proceed to award 
compens.ation is an improper use ol discretion, 28 C. 181. It> such action the Magistrate, in fact, prejudges the 
issue ol the dvarge which he was submitting for trial, 22 C. 836. Al*>o IS P. R. 1896. liut this view has not been 
general)) accepted elsewhere. Set Notes 3S a»d 30 

61. The total amonnt of eempeniatlon to be paid andcr this leetlon.— Under s. 230 sub-sec. (2) alt that 
IS pnahihited is that compensation to the accused or e.acli of them where there are more than one should not 
exceed Rs 100 in amount Tlic section does not mean that If there are a numlicr ol accused persons th** total 
amount aw-arded to them must not exceed the maximum. 24 A. L. J. 321. 


CHAPTER XXI. 

Of Tilt TRtAi ot- Warrant-cases d\ ^IvclSTRATLS 

Maghtratea matt follow the Code and not any siage of their own.— The provisions of the Code have to 
be followed and Magistrates are not at ld»erty to substitute for the f«>cevlurc of the Cotie a procedure uhidi has 
..arisen by us.age, however convenient Uie latter mi) bt A trial cooducted in a mode materially different from 
that prescribed by Law is not a projver trial. 17 Bom L R. 490 s S Boro Cr. Ca. 59 es 16 Cr. L, J. S33. 

Procedure in 25U Tlio followmjf proccilurc shall be observed bj Magistrates in the 
warram<ases. tnal of warrant cases • 

Notea.— 1. Proeedere to be observed by Presldeacy Majlstrales ->A warrant-case must (« tried by a 
Presidency ^^aglstrate in the manner proa ided b> this Oiapter. subject only to ilie special provisions of s, 362 ax 
to the mode of taking down the evidence, Rataalat 839. 

2 . preeedare— Combination of inmmons nod warraDtTeaset.—T\vo dnrgc& were made against the 
accused arising out of ex.acily the sime state ol het-v and umler die same circumstances. One charge was 
of voluntanl) causing hurt and the other of theft In such a case when no order i» m ide for a se|>.»rate trial, it is 
plain iliat the mode of trul apjilicable to such a case is that which isapphcihle to the greiicrof the two charges 
1 1 , the procedure should be dial presoabed for warrant cases, 11 C.91 , 18 U L T. 92 » 16 Cr L. J. 540 , 3 L. B. R, 
113 = 3 Cr. L. J. 350 Set ibo 29 C. 491 and Note 2 to s 2tl 

3. Trial of lammons-case commenced as warrant cate.— .Srr 16 Cr. L. J. 250 (U.) and IS U. L. T. 92 
1916 U. Tf R. 646 s 16 Cr. L. 4 640 anvl Note 4 to s. 441 

4. Trial of a avarrant-case as a anmoions-case Illegal —Where a Magi>lrite tried a warrant-case 
(under s. 9 o\the Opttun Acl Jo\ 1873) without recording any evidence in support ol the probeculion as required 
by s. 252 and merely calling upon the accused to plead to the charge, convicted him on hi-, own admission as 
under section 243 without even framing a formil charge, ArW that the procedure adopied was more than i mere 
irregulanly and the conviction was set aside on the ground it had occasioned a failure of justice to the actu eil 
29 U. 372 Set also 17 P. R. 1887. If a Magistrate tries a warrant-case as a summons-case and professes to deal 
with It as a summoas case, his procedure is wholly irregular and m such Inal, if he passes an order of acquittal 
under s. 245, such order can at best be regarded only as one of discliarge under s 233 ind may be dealt with as 
such under s 437, 1886 A. W. N. 96 and 260 The mere fact that a siunmoiis instead of a warrant had been issued 
in a case falling under this Chapter will not justify the procedure as iii summons-case, 10 W. R.31, ste also 
5M.LT.20I, 7H.454. 

4. Trial— When commences.- In one case seven persons were charged by the Police with theft in a 
building, of dishonest receipt md disposal of stolen property TTie Magistrate took evidence against all the 
seven, discliafged two and having come to the cmiclusion Jhat the disposals of property by the appellant 
and the remaining accused did not form one transaction, he framed separate charges and tried the appellant 
separately from the other accused, but without F&heanng the evidence for the prosecution separately, alUiougli 
portion of the evidence whidi were relevant against the remaining accused, had no connection with the case of 

40 
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TflE CODE OF CRIMINAL PROCEDURE 


[Chap XXI. 

the appellant Held, that the word "trial” indudes the taking o! evidence in support of the prosecution, as 
also the whole of tlie subsequent procedure laid down in Chap XXI of the Code for the trial of warrant-cases 
and that the appellant should be tried de novo The words " claims to be tried " in s 256 no doubt give colour 
to the argument that no trial commences until after the accused refuses to plead or does not plead or claims to 
be tned, but the words do not really raise any doubt that a tnal under Chap XXI commences when the accused 
appears or is brought before a Magistrate under s 252, 3 Ii. B. R. 280 = a Cr. t. J, 417. But Note (2) under 
s A (A) at p 12, 38 ST. S3S and 29 P. R. 1914 => 16 Cr. U. S. 81. 

252> (I) When the accused appears or is brought before a Magistrate 
cuhoif Magistrate shall proceed to hear the complainant (if any) and take all 

such evidence as may be produced m support of the prosecution 

* Provided that the Magistrate shall not be bound to bear an> person as complainant m 
any case m which the compKint has been made by a Court 

(2) The Magistrate shall ascertain, from the complainant or otherwise, the names of any 
person likely to be acquainted with the facts of the case and to be able to gi\ e evidence for the pro- 
secution, and shall summon to give evidence before himseU such of them as he thinks necessary 

Notes.— 1 . Magistrate may issue sammons or dispense with the appearance ot the sccuied.— A Magi>- 
uate has under 5 201 discretion in wirrant cases to issue a summons instead of a warrant for the attendance of 
the accused. See also 6 8 L. R 2Q6 sb i 4 Cr. L. J. 279 

2. Magistrate not competent to examine how accused *' is bronghi before the CoBrt.”-'There is no 

provision olhw which requires the Magistrate to examine the question ns to how the accused came into the 
hands o! the Police Therefore, where a foreigner ifter committing an offence m British Indian territory, lied 
to his country and w^s pursued aiul arrested there by British police md brought before the Court and convicted 
held that the conviction wxs legal and valid 6 P. R 1899, 7 Bar. L R 86 at p. 68. See Note 15 at p 84 and 
Note 1 at p 441 * 

3. Aecssed eanaat be remanded to eastody ooless there be swern testjmvoj' ^See ss 167 'iiid 344 aixl 
Notes thereunder A prisoner arrested under a warrant should be brought promptly before a Magistrate, who 
has then no authority to detain hun further in custody or to remand him to prison without some reason being 
made manifest to him either in the shape of sworn testimony given before him, or ui some other form whidi can 
be put ujion the record and which is sufficient to justify him in sending Die prisoner to prison, and there to be 
detained for a hinued pcnotl for furtlicr examination, a period which is never m any case to exceed fifteen tU>-s 
11 B. L B. Appx Vlll 20 W. R. 23 , 6 M 89 , 38 C i7f, and Notes thereunder 

4. Evidence against acensed to be recorded as early as practicable,— An accused person ha> a right 
to have the evidence against him recorded at as early a period os possible, and the fact that there is or may be a 
great body oi evidence forthcoming against him IS not a ground for detention for Inordinate period 6 M 63 

5 Accased entitled to Inspection of documents filed as exhibits bat cannot call for fresh 
doenments —In a case of criminal breach of trust complainant produced several documents as evidence against 
the accused and thej were admitted as exhibits The Magistrate refused their inspection by the accused, though 
he allowed him to take certihed copies thereof held dnt the accused was eniilledto inspection of all documents 
liled as exhibits in the cise, 1 Bom L. R. 433. After the examination m-chief of the witnesses for the prosectiUoii 
had concluded and before any charge was framed, the hfagistrate at the instance of the accused made an o er 

i requiring the complainant to produce certain records, held, the Magistrate was wrong In making such an o er 
I at that stage of the cise The accused s right to call evidence, either witnesses or documents does not arise imti 
otter the charge has been framed. The right is given to hun by s 257 and is subject to the limiiatioas enjoinei 
by that section 8 6. L. R. 267 <» 16 Cr. L J. 249. See Note 3 to s. 257 

6 Warr&nt>eaie cannot be dlsraUied for non»payment of process fee —The dismissal of a complunt 
tot naivixq mem oi process-lee is illcg il, Weir II, 323, A complainant in a w arrant-case is tmt bound to pro ute 
his own wune-.ses, 

7. Right of acented to crois>exaraIne wltnesae* before framing ot charge —Opjionumiy to cro|.v 
examine the witnesses lor jirosccutlon shouhl tie given to the accused if they should so desire even though the 
ch-a^e^viy ^i be Iramtd. « C. W. H. 833 See Note 5 to s 256 

* TU prcnlw, to auS-MC {IJ !»• btra Sr *<> III of l»3) 
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B. Datj «f prei«eiUoa t« come felly prepared to prore their cate.— Uniler s. 252 the pro^cutor is 
given full opportunit) of substantutlng the nholc canc. But it n expected, and the expcctntion is a nght and 
proper one, that the prosecutors should come to Court with their case fully prepared and thought out After the 
witnesses produced in support of the prosecution are heard, it Is the duty o! the Migistnlc to see that the 
prosecutors arc not allowed to set the Court on to a roaming inquiry, summoning persons in the hope that 
something may be eliateil which would help their case and cases uhidi ought to be heard within n fortnight arc 
spoken out to a period of six weeks and more to the inoomenience of all concerned There is no section m 
Code which authonzes a comphin-int to file a fresh list of prosecution witnesses, 12 A L. J. IS b II Cr. L. J.6S2, 
but itt 11 Bom. L. R. 115S => 10 Cr. L. J. 830, 

9. UagUtrate bonnd to examine all wltacMCt tendered by the proieeator.— jVrNote 2 to s 253 

10. Daty of proteeatlon In erlmlnat trials.— Although it is for die accused in n criminal trial to 
establish in his defence any exception on which he relics, U Is neicriliclcss the duty of the prosecution tothrdw 
all the light in its power upon all control erted facts relevant to the mam Issue, 1 P. R. 183<; 14 A. 621} 14 C. 295, 
lSA.Itl6 A.84;S8.L.R.20OBllCr.L.J.4tO. N’oadvetsc Inference can be drawn against the amised for 
not basing called any particular w itness. Set Notes 1 and 2 under s. 213 

>.^11. Uaglitrate matt examine eomplatnant.— 5rr Note 3 under s. 253 

12. Uaglstrate boand to compel attendanee of wltaestea tammoned— complainant not bonnd to pay 
preeest'fee^— If, at die instance ol one of the parties, a witness has liecn summoned as a w itncss and sen, ed 
wnth process, he lias a nght to call upon the Court to oompel his attendance, 6 C. W. N S49, Where a Magistrate 
has once issued summonses lor the attendance of wotnesses. he is bound to have die processes enforced before 
disposing of the case. Set 35 C, 1093} 4 M 323; 10 C. 93L There is nothing in this Code which enables a 
•Magistrate to demand even from a ooeiplainam the expenses to be incurred b) his witnesses though such a 
power is conferred by & 244 (3) in a siimmons<3Se, 8 N. 1*. R. SS b 13 Cr. L. J. 275. 

1$. Ho power to tune n warraat agalott * witaesi before Usuiog lummons.— There is no Icgnl 
sanction for a Magistrate taking cognizance of a complaint under S.49S, I P C , to issue a warrant to compel 
the complainant s wife to attend as a w itness, w ithout first requinng her to attend h> a summons as laid dow n 
by this section and It IS onl) when the Summons IS neglected thatseven. measures cm be takea 22 P. W.B. 
1907B6Cr.L.J. 279. 

14. Duty of UagUtrate before laomonlng wUnesses—wltDesses not to be oDnecetsarUy knmmened.-* 
On the 10th December, the complainant produced cenain witnesses, who were examined. On the 28ili December, 
the complainant of hts own accord filed a fresh list mentioning the names of 30 witnesses for the prosecution all of 
whom were summoned but not one was examined. The Magistrate Tvlied on s. 540 as jiisuf)ing his action m 
summoning W’ltnbsses. Knox J while strongly condemning the action of the Magistrate oliservecl that it is the 
duty ol the Slagistrate to ascertain from the complainant or otherwise die names of the persons likely to Ui- 
acquamted with the facts of the case and to be abk to give evidence lor the prosecutioa The Magistrate must 
exerase hts discretion In selecting out of such witnesses those who seem to be necessary and those who seem 
to be unnecessary “ A witness is not an inanimate being and is not to be moved about as if he were a stick 
or Stowe. He vs a \vsvwg peraow who has hvs wwV. Vo do sad whose tonveovence has to he considered For a 
Magistrate to send for any person whomthecomplainantnamesma supplementary list is a thoughtless act and m 
some cases causes very serious inconvenience to persons who ought not to be subjected to such inconvenience. ’ 
Under s. 540 it was not intended that the Magistrate should exerase his powers at the bidding of an> person but 
the powers are given to prevent any danger of miscarriage of justice just because some particular witness has not 
been called 12 A.L.J. 15b14Cp. L. J. 683 where 23 A. 302, 19 A. 502, 21 W.R.61 and aC.W.N 702 referred to 


Discliarge of accused 


253 * (1) upon taking all the evidence referred to m section 252, and making such 
examination (if any) of the accused as the Magistrate thinks necessary, he 
finds that no case against the accused has been made out which, if unrebutted 
would warrant his conviction, the Magistrate shall discharge him 

(2) Nothing in this section shall be deemed to prevent a Magistrate from discharging 
the accused at any previous stage of the case if, for reasons to be recorded by sucli .Magistrate, he 
considers the charge to be groundless 

Holes.— Notes to s. 208 as to the du^ of a Blagistrate m Sessions cases , 340 for exnminauon of 
accused, s. 259 when complainant is absent — ' 
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1. UagUtrate has discretion to summon wltoessei, hat he is honnd to examine those presentMt is 
not incumbent on the Magistrate to summon every person named as a witness by the complainant This section 
must be read with s 252 which vests a discretionary power m the Magistrate, 23 W. R. 9. But he is not justified 
m discharging an accused person under ihis section without examining all the witnesses for the prosecution 
who were present and ready to give evidence, 11 C ff. K. 83. A person accused under s 408,1 P C, cannot be 
discharged on the sole ground tliat the complaint was a mere matter of account 

2. Order of dlicharge not to be erdin&rlly made notil all the proaecatloa evidence la taken.— An order 
of discharge cannot ordinarily be passed until the evidence of all the witnesses named for the prosecution has 
been taken, 4 M. 329 , 20 W. R 67 , 22 V. R. 2S t Ratanlal 21 , 3 P W R 1908 — 7 Cr. L. J. 272 In (1911) 1 M. W* 
N. 149 =S9 U. L. T 302 = 12 Cr L J. 105 it was Ar/d that 4 M. 329 was passed at a time when the Code had no 
profusion similar to sub-sec. (2) and therefore a Magistrate does not act illegally in discharging the acctised 
without examining all the prosecution witnesses A Magistrate however, should not refuse to examine witnesses 
simply because their evidence will be to the same effect as that already taken for the prosecution, 3 C 389 . 
2 A. 417. But this section and s 209 (2) relieve the Magistrate from the necessity of going on with an inquiry 
or trial when he is reasonably convinced on what has already been deposed that a criminal charge cannot be 
sustained, RatsnUl 201. 24 A. L J, 512. 

3. Order withoat hearing complainant that accused ehonid not bs proceeded against is Illegal— -On 
the acquittal of a co accused, the other accused against whom warrants had been issued surrendered before the 
Deputy Magistrate who had acquitted the co accused tlie Deputy Magistrate passed an order at once directing 
that the accused should not be proceeded against and Uiat the warrant should be withdrawn, hsld that this 
order of the Magistrate w as bad in law and should be set aside Tlie proper course for him was to send a 
notice to the complainant reqmnng him to proceed with the c ise and then dispose of the case according to law, 
12C. W. N.6S = 6Cr L J. 367. 

4 DUcbafgc after fall Inquiry not desirable —Where there is a body of evidence which d believed 
justifies conviction, it is far better as a rule to draw up a charge and dispose of the case finally, 18 P. W. B 1909 
ee 11 Cr. L. J. 110 Set 8 A. L J 707 = 12 Cr L J. 471* where Knox, ] , characterizes the procedure of delaying 
to frame a charge till all the evidence has been recorded a-, old fashioned and exploded Note 3 tos ^54 

8. Hot proceeding further against accused after Issue of warrant amounts to a discharge —Where 
after the issue of warrant of arrest against certain persons the Magistrate iloes not think it proper to proceed 
lunher held that the termuiAtion o! proceedings against them ts tn effect an order of disdiarge, 4 C, W N. 242 

6 Disebarge withont considering the evidence on rccorfl h illegal —Where a Deputy Magistrate wqh 
drew to his own file a case which had been sent by lum for tnal to a Bench of >tagistrates who )iad already 
recorded some eiidence and on the day of bearing no evidence being produced, the Deputy Magistmledis 
charged the accused without taking into consideration the evidence already adduced, Ar/d the discharge was 
illegal as he should have disposed of the case on Uie evidence already on record, 33 C. 823. 

7. In cases of donbt, discharge noder this section would be the proper course —Section 254 requites 
a charge to be framed only when the Magistrate is of opinion tliat there is ground for presuming that tAe accns-bj 
has committed the offence But if the evidence recorded does not raise any such presumption, but merely leads 
lo a doubt, the Maglstraie ought to discharge under this section and IE be framed a charge in ihe circunistancei 
be would be acting conVT iry to tbe s^nt of s ZSt 2P.R 1993is=ST P. L E 1906 » 3 Cr. L. 1. 343 

8. Vfhat are not proper grounds for dlKbargc.— 

(1) Absence 0 / eo/xplaxnani —See s 259 In a warrant case in which, although the complali^iit s 
witnesses and accused were present, the Magistrate discharged the accused on the report of a poHCe-oflicer, 
held, that tins procedure was illegal, as the Magistrate was bound to take the evidence of the complainant be ore 

• I ■ S « 1 ■ .s -S I 

*aW. K.26and46;W.N.87. Sces,2i9 and Notes thereto also 20 C. W. N 698«lTCr L.J.193. 

til) U\thdraualo/cowplatnL—Seeii^om.h.Vi.ii^UtT.h J.77. 5V'cs.249andNotes!l Hnd2therelC) 

(itij lUtgal arrest by Police — A MagibWate js not justified in diachatglng .vn iccused person 
merely iwcanse iie h IS ticen lUegally arresittl by Ihe l*olicc wiUioitt a warrant issued on compl ilnl /nt « 
cognlz it.le oflciice RatsnUl 7S. See also 17 P. B. 1309 >3 «0 P. 1.. R. 1B07 => S Cr. L. J. 89,aiid Noii. 2 to s. 25Z 
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(ir) n/ jurtidic/toit.'^A MaRiMmte ulm finb tie hn no jurisdiction to try a ease cannot 

di-'diirpe the accused under this section, but slioultl |imceed under s. 348 Weir II, 323. 

II When reaieni for dlichtrge to be retarded —It is only where a 'IsRlstntc discInrKcs without 
examining nil the witnesses f IT the prosecution that 1i<* IS Isjun 1 itn Icr siili-sec. (2) to record his reasons for the 
disdnrge. The I egisisture docs not render the writing of reasons nccesssr> where an accused person Is 
discharged after the trying Magistntc had heard all the evidence for llie proseaitloa It is however, desirable 
that the Magistrate shoul 1 record all his re isons for discharge having regard to the faa that the order is not 
final 9 Ben L. R. 250 = 9 Cr L. J 355 

10 Taking ealdence for defence withoot framing charge illegal— A Magistrate after examining 
the witnesses for the prosccuti n an 1 the acaisevl drew no diarge b it taking evidence for the defence 
discharged the accused under this section finding the offence not pnivcl /leU that the Magistrate acted 
oontrarj to law an 1 most unfatrlj t iwards the accuscal who therefore ought to be treated as aaniitted under 
& 258 39 P R. lS3Ss 1691 AWN 180, 1866 AWN 260; 18 Cr L. J 1006 

11 Accnied hat no right to coll for evidence nntU after charge hat been framed —See 8 S L. R 267 
=* 18 Cr L. J 253, Note 5 to s. 252. 

12. Farther laqalry In cotes of discharge — \s t > powers of Sessions Judges and District Magistrates 
see ss. 43Q and 437 As to the jviwers of lh» High On rt see s. 43 » 

13. What a Dhtri't Haglatrate can orcannotdo— A Magistrate of the district has power to order a 
bubordinatc Magistrate to revive a case in ul ich the accuse 1 has Ikcu (lischar;.ctl even though no additional 
evidence is forthcoming 32 M 220 (FB) 14 M 234, 20 W R 46, 18 Cr L J 706, though it is legal for a 
Distnct 'lagistrate to order a re-tru! on Uic same evi leiice sudi an order is op;>osed to pnnaple as it is scnously 
I rejtidiaal to die accusctl 8 P R. 1909 , 8 P R 1900 , 2 P R. 1901. 1 ut I e cinnot pass an order of remand direct 
mg a Subordinate Magistrate to t roceed with the case from the stage it which he left it 20 W R 47, 4 C. 017 
Nor IS he Competent to withdraw a case adpiunietl I > i Deputy Magistrate for the purpose of framing a charge 
and then dis^rge the accused 80 C 693. Nor h is he juris hction to set aside an order directing that the 
accused should not be proceeded agaia t {see Note 3 su/rs) and direct a rc-tnal of the accused as it was not an 
order dismissing a complaint or disdnrgtng the acaiscd 12 C W N 63 In exercise of the power to order 
further inquiry tlie Disinet 'lagistrate cam ot himscHfnmethc charge or direct the Subordinate Magistrate to 
frame the charge and to try the accused 32 U 220 (F B ) but he m-ay himself make the further inquiry and 
frame the charge. 

14. Re arrest ntthont notice of accoied discharged by another Uagistrate Illegal —If after the dts* 
charge of one of the accused the case of o hers i> simpl> transferred by the District Magistrate toanotherMagis* 
irate such Magistrate cannot direct the re-arrest a id Inal >l the accused who have been previously discharged 
as no notice was given to them 1 Bom L R 782 

13 Issne of warrant before setttog aside order of discharge li bad — When a District Magistrate had 
issued notice to the accused to show cause why his case should not be further inquired into he cannot issue 
warrant for the arrest of the accused until the order of discharge is set aside and the case is taken on his own 
file 15 P R 1893 

IS Competency of aPresfdcncy Magistrate to revive a discharged case —There iv nothing m the Code 
to the effect that the dismissal of a complaint or the d scharge of «n accused shall be a bar to a fresh complaint 
being entertained so long as the order ol dischage remains unreversed. Hence a commitment by a Presidency 
Magistrate on fresh evidence is legal although the accused might have been previously disdiarged by another 
Presidency Magistrate and the order ot dtsdiarge h-id not been set aside 28 C. 211, where 1 C. W N 49 is 
followed, 24 C 628 dissented frot i and 23 C. 983 dtshn^uished Semble on the same evidence no re-heanng 
should be made of a case which has been disposed of by an order of discharge by a Magistrate of co-ordinate 
junsdiction except where there has been manifest error or miscamage of justice 29 M 126 (F B ). 

17 Jarlsdfction ot Magistrate to re entertain fresh complaint —A Magistrate who his discharged an 
accused person miy re-entertain a fresh complaint on the sime facts. It is not necessity to get the first order 
o! dismissal set aside. ArrNoteStos 437 

19 Magistrate has power to revive proceedings after discharge and to commit —There is nothing to 
prevent a Alagistrate after he has discharged an accused person under this section from inquiring again into the 
case against him. A discharge not operating as an acquittal leaves the matter at large for all purposes of judiaal 
inquiry There is jurisdiction still vested in all Magistrates indnding the one who made the prevnous inquiry 
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just as before. But aJl Magistrates and cspeaally the <Mie uho formerly discharged the accused are bound to 
exerase due discretion to take that disdiarge into account and to avoid any such oppressive proceedings as may 
either expose them to punishment under s 219 or s 220 I P C or to a awl action on the part of the accused 
Ratanlal350,7M.434,3lM 543. the remarks of PRINSEP J in 28 C. 652 at p 638 .S*« also 29 C. 726, where 
23 C. 983 and 34 C. 286 are oxerniled As to similar powers of a Presidency Magistrate itt 28 C. 652 (FB) 
GJtosE J dxssenhng 

2S4^ If when such evidence and examination have been taken and made or at any 
previous stage of the case, the Magistrate is of opinion that there is ground for 
Charge to be framed presuming that the accused has committed an offence triable under this 
■when offence appears Chapter which such Magistrate is competent to try, and which, in his opinion 
could be adequate!) punished by him he shall frame in writing a charge 
against the accused 

Notes —1 Charge ahetifd be so framed aa not to cast upon the proaecatlon any saiiecessary 
borden.— According to the Code the dity of framing a charge in all cases where a diarge is necessary 
rests pnmanly with the Court and not with the prosecutor And the charge when properly framed ipon 
the materials mentioned in this section while it should allege all that is necessary to constitute the offence 
charged and all that is requisite in order that theacaised may have notice of the matter with which he is charged 
ought not to allege positively anything of which ile allegation in a positive form is not justified by the 
matenals before the Co irt. It must be remembered that while the prosecution is in all cases bound to prove 
so much of the matter charged as is necessary to constitute the offence charged it is not hound to prove 
and cannot by reason of want of care on the part of the Court in framing the charge become bound to prove 
more than tins and may therefore very reasonably insist that the charge be so framed t>y the Court as not to cast 
upon It any unnecessary burden. /V-rPtovvoEN J in26PBJS89 

S Object of framing a charge at aa early stage Is to enable the accnied te cross ezamtae the preii 
cation vftaeises on their first attendsaca.— The alteration in this section which enabl&s a Court to frame a 
charge at any previous st igc of the proceedings is intended to enable the accused to cross^xaraine the proseoi 
tion witnesses on their first attendance. This procedure is applicable m the trial of warrant-cases. But where 
one of the offences with which the accused is diarged is triable exclusively by the Court of Session the proceed 
mgs would be in the nature of an inqu ry under Chapter XVIU ands 203 requires that an opportunity should 
be given to the accused for cross-examining the witnesses for the prosecution before the stage of proceedings 
IS reached at which It might be found necessary to draw up a charge II after framing a diarge the Magistrate 
finds on the cross examination of the prosecution witnesses that no case is made out he can cancel the chaige 
under s 213 (2), 5 C. W M 110 , 27 C. STO 

3. When charge mast be framed —Secuon 25-1 in mandatory terms imposes on the Magistrate the 
duty of trying any warrant case which he is competent to try and which in his opinion can be adequately 
punished by him 8 S. I, R 23:= 19 Cr L. J 664. —{i) Charge ihouid be /ranted only u hen offence made out^ 

It IS only when tlie prosecution Ins proved all the facts necessary to constitute the offence charged against 
>lhe accused that a charge should be framed iSfreflBlIIJM W H 578*“ lOM X, T 606*=12Cr D-J 689, 3PF 

1906 = 3 Cr L J 343 {tt\ MagistraU ought not to tvatl tttt the /raecuhon eateu completed 


«»12CrLJ471 The procedure of taking the whole case for the prosecution and then um v g ujj ^ 

IS old fashioned and exploded. See 18 P W R. 1309 «= 11 Cr tJ 110 In a petty case under the Penal Code 
where the offence committed is within the Magisintes cognizance the accused should not be rommitted to 

Ihe Sessions on the ground that thcMigsirate wwa Witness to the identification prowedings. 31A D.J 420 

4. When charge not to be framed under the aectlon — <i) If he cannot adequately pamih.’-^ Magistrate 
ought not to frame a charge under tl vs section U he be of opinion that he cannot adequately punish the oBence 
Batanlel 439 It is not irregular for a Migisirite of the second or third class to frame a charge against a ' 
.tccused person in a case which he hvs Jutisdction to tty even though at the time of framing the c^r^ be 
intends if I c is oi op\n on that the accused is guilty to submit the proceed ngs to the DJstncl or SuWivi 
Mon-ilMag\stnitetopas-.seiu.ncc 1905U B R.33«i3Cr L.J 464. flut ftisa Afagfstntes duty todrawach-arge 
in .tccofdvnce will tl e often x d sclosev! and not to consider such consequences ns whcll er he himself has or 
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Ms not )uns<ltcUon to to the oflcnce or whether n particul-ir dnrgc will or will not require i committal to the 
Sessions. In dnwing n charge llicre is one cons dention and one only to be entertained and that is what is 
the olTcnce disclosed 5P ILl901t3P R 1906 a SCr L.4 3tS {n) UTitn the lihgtstrait tx o/ opinion that case 
ought to be eommttiei.—See as to proccslurc ss. 347 and 207 This section must be taken to qualify the meaning 
of the words ought to be tned in ss. 2U7 and 147 ol the Code 4 Bom L. R 89 1 31 C. 419 W hen a Magistrate 
iso! opinion that the accused cannot be adequately punished b) him he can commit him to the Court of Ses- 
sion although the case ma) be exclusi\el> triable the Magistrate 34 C. 429 The Magistrate Ms to exercise 
a discretion in the matter which is subyxt to tlie Appellate an I Reaisioaal I owerso! Superior Courts 16 B 880 at 
p 9S9 But see 42 U 89 {contra). 9 Ras^ 43 dUieaU from 34 C. 439 and f oUowi 42 U 83. 

5 Effect of framing charge.— (i) Charge turns tnquiry into {nal —So long as a case continues in the 
stage of inquiry tl e duty of the Maglslntc is confined to ascertaining whether there is anything that the person 
accused ought to lie called upon to answer but when the cliarge has been framed and the plea of the accused 
recorded the inquiry is turned into a trial andexidence tn support of the cMrge already recorded becomes 
evidence on lint mal subject to the right of the accused as dedared in ss. 256 and 257 9 A 63 (F B ) S3 M 585 
(«i) MagsstraU cannot dismiss the case or acquit the accused witho d hearing evidence —When on examining 
Ihe complainant the Magistrate frames a charge a m 1 thereby iiidicite.s lint a primayaae cast exists against 
the accused he cannot Ihen dismiss the case and lopiit iht accused w ilhout heaniig the evidence on behalf of 
ihc prosecution or of the defence. He is boun 1 1 » proceed with Iht case 7 C. W N 821 Where there are two 
distinct diargcs against distinct indiMduats a Magistritc is not entitled to pass one order so as to affect both 
(ttt) If charge is of a com|Kiuii lal Ic ofTence tl e accuse 1 is entitled to an acquittal tmmediattly a composition 
IS fled 29 P R. 1914 = 16 O L. J 81 (F B ) 

6 Omission to prepare a charge does not Invalidate aeqalttaL— A Magistrate tried and aaimtted 
a I'erson accused of an offence without preparing in writing o cliarge against him. Held that sudi omission 
did not invalidate tie order of aoiuiual of such |>crs«m an I ren Icr s ich order equiaalenl to an order of 
discharge 3 A 139 

7 Char|e In Joint trial ctwarraot aodaaminoBS eases.— When a case is being tned as a warrant 
case and a charge is drawn of an offence which is triable as a warrant-case if it is intended to proceed against 
tie accused aUo for an offence enable only as a summons<ase that offence si ould form part of the charge 
and if the accused had been prejudiced by the absence of such a charge the coin iction is liable to be set aside 
29 C. 4SL Where tlie complainant charged the accused with defamation (a warrant case) but in her evidence 
charged him with using aiminat force to her (a summon$<ase) and the Magistrate tned the accused for both 
the offences and com icted him of assault but acquitted him of defamation held the procedure was perfectly 
legal it appearing from the record that the accused understood the new charge crosvexamined the witnesses 
w ith reference to tt and had ample opportunity of meetii g it 3 Bom L. R. 679 See Note 4 to s. 233 

8 Coart can Inquire Into offence different from that charged if evidence dUcloaes It.— If on the 

evidence a Magistrate finds that at offence different from the one cl arged had been committed he has 
power expressly to inquire md proceed against the accuse! with regard to the other offence without a 
fresh complaint being male to him 6 B H CR.Cr C» 100 xnd if the other offence is a summons<ase he 
may proceed to try the same in the manner pointed o t tor the trial of s immonscases 7 U 434. If the Magistrate 
finds that the facts disclose an offence other than or in addition to that complained of he is bound to 
adjud cate on U e orginal charge and should not d smiss it with leave to the prosecution to institute a fresh and 
a more comprehensive complaint 8 Vf R 82 Thus in 27 A 69 a complaint was laid against the accused of an 
offence under s. 409 1 P C and he was tried and comicted of that offence by a Magistrate of the first class 
It was contended on behalf of the accused that the Mapstrate had no junsdiclion as the evidence disclosed an 
offence under 5 406 I P C triable exclusively by Ihe Court of Session Held per J that the complaint 

gave the Mapstiate junsdiction to try the accused for the offence complained of and if it was established to 
convict him and that the Magistrate was not bound to corormt merely because the evidence disclosed another 
offence triable exclusively by a Court of Session. See tlso 21 A 265 

9 Power of Court to examine witnesses —A Magistrate cannot properly resort to s. 540 in order to 
avoid the responsibility of making up his mind as to the value of the evidence for the prosecution. The power 
conferred by that section upon a Court to si mmon a witness does not extend to witnesses named for the 
prosecution or for the defence 11 P R 1886 

10 Dety of Police to test excelpatory etatemeDt made by acensed.— It is the duty of the Police 
oRiaxls when an accused person makes an exculpatory statement to test the truth or falsity of such statement 
without delay and to lay before the Court any evidence whidi tends to establish its truth or falsity 1 P R. 1888 
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Plea. 255 , (I) Tht charge shall then be read and cxpl uncd to the accused. 

and he shall be asked whether he js guilty or Ins my defence to make 
(2) If the accused pleads guilty, the Magistrate shall record the plea, and may m his 
discretion convict him thereon 

Notes —1. Charge most be explained to the acensed.— Magistrates should pay specn) attention to this 
direction of the laiv Where an offence hlls, eg , Within n section like s 397, 1 P C. which on account of the 
existence of aggravating arcunistances provides, ft minimum punishment for the offence, the existence of sudi 
‘^•'■cufustances should be set forth m the charge so ftat the accused pt rson may know what it is to 
vvhich he pleads guilty and the full effect of sudi plea, or in the event of his pleading not guilty, may know what 
the matenal facts are which he is oiled upon to rebut, RAtanlfcl B3 , 7 C. 96 8 C. b. R. J71 ; 5 a 826 ; 9 M. 61. 

2. The accused most be asked and not bb pleader. — No pleader can be called upon to plead “ ” 

or nol guilty ’ on behalf of his client and tt is improper for a Magistrate to act on such plea, though made in 
the present and hearing of the accused U would be more regular m form, if the Magistrate were to call on 
the accused to say with his own lips whether he denies the troth of the complaint 6 Boa. L. RSflf. But when 
an order under s 203 his*been made it involves thnt the pleader m ly perform all acts which devolve upon the 
accused in the course of the trial, such as pie »dmg or refusing to plead under this section, 6 S. L. R. 208 =, li Ct. 
L. J. 273. 

3. Conyletlon on a plea of gniHr In a warrant-case.— There is nothing in the Code to preclude a 

1 ^ wifnnt case from convicting fhe accused on his own plea of “ guilty " 3 L. B. R. 279 =* 3 Cr 1. 

5 but 1 pica guilty can be recorded only ifter the prosecution has made out a/m/iay&rir case and the 
igistnle Ins drawn up a charge on the evidence on record Jt is Jiighl) improper in a wirnnKase to 
wnvict an accused on his own admission alone, 29 M. 872, where 27 M. 233 is followed. See also j9 M. U J. 

1 «*■ 4M. k T. S24es8 Cr. L. J. 42i, where it wasAeldthn i conviction which is iJJegil cannot be sustained 
merely on tiie plea of guilty The ^^ 1 g^s^^ate is empowered to act under thi> section and record the plea only 
Mler he Ins followed the procedure hid down In the preceding sections of this Chapter Ste also f 1911) 9 M 
«. fl. 578 CM 10 U. L T. 806 c* 18 Cr. 1». J. 389 and Notes under ss 342 and 271 

4. Hode of cecordlag pleas— What Mad of admission amoonU to a plea of “ gallty "-^See s 271 and 
Notes thereunder An admission which does not admit all the elements of the cJnrge is not a plea of " g//il(y ’ 
to the charge 23W.R.83. Therefore wherea person accused ofrnurder.acknowledgedhavingstruckhisviclini 
but repudiated the intention to murder, it was Md the acknowledgment cannot be accepted as a plea of guilty, 

4 B. L. B Appx Cl. fn recording the plea, the Court must record the actual words used and not merely recorf 
a narrative of what occurred and of tlic statement of the prisoner 7 C. 96 se 8 C L. B. 471, in trying a case under 
Sk 143, 1 P C , the Magistrate declined to fake evidence, remarking ' the nceused all admit facts that make tliem 
out to be members of an unlawful assembly ‘ and convicted them of fhe offence field reversing the conviction 
and sentence, that an accused person may admit some or even all tlie facts alleged by the prosecution, but il he 
pleads not guilty " the Court trying him is liound to proceed according to law, by examining the witnesses and 
giving Til opportunity to the accused to cross-eximine the witnewes for tJie prosecution, and adduce his own 
evidence 9 Bom. £i R, 1346»6 Cr.LJ.424 Cases have come before this Court, in which it has been recorded 
that the accused person picided guilty, and in which it appeared that the ^lagistrate had misapprehended Uic 
facts necessary to constitute the offence with vihidi the accused was charged amlofwhich he was convicted on 
his own plea, it is expedient thst the plei of the amised should be recorded as nearly as possible in the words 
used by him, so that tt may be shown clearly ihit the accused admitted die fads necessary w constitute the 
office with which he was charged— C /• Cr, Or, Part II No 22 

5 Iccased throwing himself on mercy of Coort —Where the accused did not formally ple^ll guiity. 
Ihefact that he threw himself on tfiemercj of the Court ought not to prejudice him i2 C. W. N i40 = 6Cr. L.3.434 

’*'255»A« In 3 case where a previous conviction ts cliarged under the provisions of 
fVoccdure m case of S“I>-s«tion (7), and the accused does not ndmit that lie has 

previous convictlomt* previously convicted iis alleged m the charge, the Alagistrate may, 

after he has convicted the said accused under bcction 2^S sub-section (2) or 
sc'ction 25S, take evidence in re-spect of the alleged previous conviction, and shall record a finding 
tbiTc-on 
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Note.- It u-as «iiiR{::cstc<l t ^ iia that the new section 2SS-A Is unnecessary on the RToiin 1 th it ihoiiRh a 
procedure or the jiroof o{ pres ions con\ iction K necessary in n Sessions Court t > prev ent the Jury or tlie asscsors 
from bcmB prejudiced by nnythinj; tlicy may lic.ar an to the acaised s previ nis record yet In wamnt-cascs U e 
same considerations do not apply On the whole, li >wc\cr we tlilnV. the new section iiuy serve a useful purixKe 
and we ha\-c retained it, Fe/^rl of the Seltel Commutte, 1B22. 

256> (I) If the accusctl refuses to pleati, or dofb not or cI urns to be triKl he shall 
Defence. ^ required to state * * at the commtitccmtnt of the neat lie inng of the case 

or i( the Majpslratc for reasons to be recorded m writing so thinks fit forth 
wath whether he wishes to crnsvcxamint any, and if so which of the witnesses for the prosecution 
whos* caadeno. has licen taken If he says he does so wish the witnesses n imed by him shall be 
recalled, and after cros>«aammalion and rc-caamintlion (tf any) they shall be discharged The 
evidence of any remaining witnesses for the prosecution shall next lie taken and after cross-examma 
tion and reexamination (if any) they also shall Ik discharged The accused shall then be called 
upon to enter upon his defence and produce lus evidence 

(2) If the accused puts in any vvntun slittment the Magistrate shall file it with 

the record 

Notet,— 1 Scope of the icetlon.— After rareful conshteralioii we have adopted tl e re-tinft of these 
clauses suggested by the jHdj,es of the Calcutta High Court- Fven tin ler tl esc amended clauses the right of 
cross<xamination may be abused and witnesses iinnecvss.iti1y harassed but we think on the whole that tie 
possible abuse of the system does not justify us in making any severer restriction on the existing right of the 
accused. — Com Ref< The procedure laid down in this Chapter does not govern the inquiry in cases 
triable I y a bessions Court In such cases the intention of a 203 is that as each witness is examined for the 
prosecution he should then and there be cross-examined and re-examined and allowed to go home lOA L,J 
ill B IS Cf L J IIS, See Note 1 1 at pp 593 and $99 

1 Seetlea taappUcibte to proceeding under 1. 110 —This seciiou has no application to a case un ler 
s. 110 and a person catl^ upon to show cause under that section has no right to further cross-examine the prose- 
cution witnesses under this section $3 0,243. Contra 12 Cr L.J SSfBnr) jcraisolP K 1916 See Noteto 
8. 119 

Section not applicable to proceedings under cL (8) of the Letters Patent as they are not in the nature 
of criminal j roceedings in Uie sense that the rules of procedure applicible to a Criminal trial are applicable to 
them and therefore the resjiondeats (legal practitioners) written statement could not he received. Under thi 
speaal juns hction under cl (8) of the Letters Pilem the High Court is bound to give a jvroper i otice and 
reasonable opportunity to Ik hear 1 to the legal | ractUioner concerned I Lsh 271 

3 Claims to be tried —As to the meaning of the expression ctat li to be tned tide 1906 U B R. 
51 = S Cr L J 29s, a L B R. 2S0s»5 Cr L J 417 loted under s Sol 

4. Right of prosecBtloa to call fresh witnesses —The words any remawvig wUnesses do not limit 
the witnesses only to those named under s 252 (2). It is wide enough to include any witness who according to 
the prosecution is able to support its case though be has not been summoned provided he is not sprung on the 
defence and sufficient opponunity IS given to crosirexatnine him ll Bom L. R.ll33es 10 Cr L J 530 See Note 
8 to s. 252 and see also 10 A L J 393. 

CROSS-EXAMINATION OF PROSECUTION WITNESSES 

5 Section does not prohibit cron examination before framing of charge —Opportunity should be 
given to the accused should he so desire to-cross-examme the prosecution witnesses even though the charge is 
not framed SOWN 833 This section does not prohibit cross-examination before a charge is framed it 
permits a further cross-examination expressly directed to the case framed and embodied in the charge and 
would enable an accused person if he has reserved h s cross-examination to exercise his right at that time 
subject to a discretion given to the Magistrate by s 257 21 C 642 .Sfc Note 7 tos. 252 and Note 2 to s. 23t 

6 Accused is entitled to have prosecution witnesses recalled after charge before commencement 
of defence— Magistrate has no discretion —On the date when charge was drawn up the accused applied 
to recall and cross-examine the witnesses for the {Xtrsecution. The application was refused m these terms 


The worts sttlis commsnesmsDt 


so lb nks St foittiw lb 


iBSsrtsdbr t n of Act XTIII otlill 




634 THE CODE or CRIMINAL PROCEDURE [Chap XXI 

The prosecution witnesses have already peen cros»«xan]ined at a reasonable length considering the import 
ance of the case and it is needless in tny opinion to recall them refused. Held this section gives the Magis 
trate no discretion in such a matter The aonised is entitled to hive the witnesses recalled for purposes of 
cross-examination The fact that there been already some cross-examimlion before the charge has been 
drawn up does not affect this privilege 27 C 370 , 20 C. W9 , 14 Cr L J 383«!6Bor L T 67 In2Boi» L RSW, 
a conviction without allowing the accused to further cross-examme was set aside as illegal See also 7 C. t. J 
240 S3 7 Cr L J 313 and 8 M L T 367 sail Cr L J 320, where the conviction was set aside and a re-tnal 
ordered by a different Afagistrate 

7 Magistrate bound to ask whether accused wishes prosecution witnesses to be recalled —-After a 
charge has been framed it is the duty of the Magisttitetorequiretheaccuscdtostatewhetherhewishestocross- 
cxamine the prosecution witnesses ilready examined 27 C 37C Where i Magistrate try'ns a case unders, 3^S 
I P C after framing a charge omitted to isk the accused whether he wished to have the prosecution witnesses 
or any of them recalled for aoss-examinition ind rejected an application made by tJie accused with that object 
on the ground that it was too 1 itc hild ih-vt it was impossible to say that by being barred from aoss-examintng 
the witnesses called against him the accused did not suffer a substantial injury 1902 AWNS The claim to 
recall the witnesses for ihe prosetution is very different from the reiiuest mide by tl e -iccused person to summon 
a witness under s 2a3 19 W B 53> and an accused i> entitled to this privilege even though he does not call 
any witnesses of Ins own Nor does the fact that there has already been some cross examination before the 
charge was drawn up affect the privilege 20 C 469 , 6 Bur I« T 67 « f4 Ce L J 338. The record should show 
whether the accused wished to cross-examine any of the witnesses lor the prosecution already examined 
4B«ir 4T 24»l2Cr L J 89 

RxgHof accitsed n/ien stminoni-cjse ts trted under Ihts Ot<tp(er^See Note 4 to s 241 

effect of omission to osk the accused— \i Ins been u>iially held that the omission to follow s 2a6 
involves remand ind re-triTl of tlie case from the pomt of drawing up of the efarge II P B. 1914 a* i6Ct U 3 
146 In 16 Cr L 4 5 (M ) it wis hela tint the omission vvis -i mere irregularity and the conviction wns not s>ct 
aside ns the accused had not lieen prejudiced See 6 Lah 554 

0 Hsgiatrate bound to recall witnesses for cress examination and cannot call on the neceied to 
defray expenses —ft is the duty of the Magistnie to recall the prosecution witnesses which must be done 
presumably at the public expense A conviction vviiJiout allowing the accused a i opportunity to examine llie 
prosecution witnesses on the ground that the accused had not paid the necessary expenses for recafhngthc 
prosecution witnesses is illegal 12 P B ig(l7«»6Cr L.J 3Z9 After a charge is dnwn the accused is entitJed 
to c/aini as a matter of right under this section to recall tnd cross-examine any witness for the prosecution 
although he had an opj ortunily of aoss-examming sudi witness I efore Where therefore a Magistrate refused 
to re-summon a medic-al officer for cross examination unless fees for his attendance were paid the High Court 
set a-side the convictio i ml aentence and dirctied the Magistrate to allow j rocess to lie issued for the attend 
anceof -uch Witness 4C.W H 351 The recalling of witnesses for cross-examination must be done j restmiably 
at the public expense 12 P R 1907=- 32 p W R 1907 = 6 Cr L J 339 As a general rule a Rtagistrate cannot 
refuse to issue j roces-S for the attendance of « itnesses for such purpose excejrt on payment by the accused of the 
costs ol tJieir iitendance Such an onJercao be passed only under s 257 when the application for recall i* 
made after the itcused has entered upon his defence 3C.L.J 17 Wherein order to suit tlte convenience 
of the Court or for reasons connected with the discharge of other publn. business tlve witnesses for the prosec ^ 
tion are dlonevl to leave before die charge las been fnn ed or the right conferred by tins section exercise 
they must be re j ured to utend again and ordinanlj any expenses which may I e allowed to them on th'® score 
should be paid I y Government BN L R.66 = i3Cr L 3 554. 5<r^n]so43M 41i 

9 Rl|ht to farther crpSB«exaiiiine when the crose examloation before churge wa» on *^*j*"^*^ 
•Uadlag that witnestes were not to be recalled —Where Uie aoss-examination of the witnesses r 
prosecution fiefore tie framing of the diarge was on the distinct understanding that the accuse 
notrcrjoiri. the recall {the witnesses lor further cKi»«xaminatvon after charge and the Magistrate re u 
sul»sci|uenl aj j licntion made in v lohti ii of this iinderstanding, Md that the Rlagislnte was y l^ » m 
recall the witnesseN liut in iJie arcumslanccs of the case the accused were directed to pay the ex^ 

• ncideniaJ lo the rcr II csp-cially as they offe»a.d topay ffiesame 6C.W N 424- A JfaBrtfnteisnotcom^ 

I refuse to recall the w utvtsscs for prosecution to be cross-examined I y the accused and it is not neces ary 
die accused «h.av he Iws re miiuMc j^roiinds lor 1 1 » inlicalion 21 W H. 29 A Magistrate cannot rvl^ 

In alh w will esses wi n )i ijowcd to Ik. cross-examined I y thcaccused | revfotis 10 ihe preparation of SC arg 
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10 be recalled and cross-exammcd alter the accmed has been piit upon his defence under this secuon', treating 
them as wtnesses for Uie prosecution, 17 Yf. R, Bi. &e also 37 C. 370. 

10. DUeharje of prosccnllon trltBtiie*.— /Vffrrrfar# to be adof-Ud on adjoummenL^i\ Magistrate 
should not, of his own motion, discharge the witnesses for die prosecution until the accused person has 
excrased or walaed the nght o! cross^xaminaiion guen him by this section \\hcre it becomes necesssary to 
adjourn the hearing, the Mapstratc should In all cases, inquire of the accused i! he desires to exercise his nght 
of recalling the witnesses for the prosecution, or consents to the disdiarge of all or any of them. If the accused 
consents to their discharge, he Is not entitled to hi\e them re-summoned as a matter of nght Where it 
becomes necessary to adjourn the hearing and the Magistnte did not call upon the accused to cxerase his 
right under this seaion, and there was no suflident proof that the accused consented to the disdiarge of the 
wTinesses for the prosecution. It was held that the accused was entitled to have the witnesses, w/hom he desires 
to cross-examine at the further hearing, n.-summoned 8 N.*V. P. H. C. R. 3S4 ; 3S W. R. 43. Witnessei ought not 
to be unnecessarily kept on attending word* recall* is aery sigiiific.int and does not mean re-summon, 
8 A. L. J. 707 =3 12 Cr. L. J. 471. Phe procedure contemplated by the Code in w arrant-ca.ses is that the prosecii 
tion witnesses should be examined in-chief, tlic accused examined the durge framed and the prosecution 
iMtnesses iToss-examined alone, heanng continued. If necessary, from day today and the said witnesses should 
not be disdiarged until the Court has asccrtainetl wlitthtr their cross-examination after the charge will l>e 
desired, 8 N. L. R. 69 » IS Cr. L. J. S34. also 10 A. L. J. 144 13 Cr. L. J.4I3. 

11. Rkch aecBted entitled to crosi-examtae the complalnent of hit own rIghU— Where there are 
seseral accused jointly tried and some of them haae cross-cxamintd the complainant, the nght of the other 
accased to have tlie complainant recalled for further cross-examination is not in any way lost, as the accused 
have eacha nght to eioss-examinc the complainant, IIC. Vf. H. 140 

19. Aeeoiied entitled to adjoarnmeal for erost-examlalng proieentlon wltnmes -«Where an accused 
against whom a charge was framed witliout any previous intimation, stated in reply to a question put by the 
Magistrate under this section as follows **Time sliould be granted to me for engaging a Vakil on my behalf 
and for cross-examining witnesses. 1 Ime no question now and the Magistr ite thereupon closed the case 
stating that * the accused refused to say whetlier he wished to aoss-examine the prosecution witnesseb , they will 
not be summoned’ and refused $ubse<iuemty an application by the accused s Vakil for cross-examining the 
prosecution witnesses and convicted the accused, held that the conviction was not merely irregular, but illegal 
It is not giving an accused person a reasonable opportunity to ask him immediately after Uie charge is 
framed to aoss-examine the wftnesses The application lor adjournment was reasonable and ought to have 
been granted, (1911)2 U.W.K. 132 cb 13 Cr.LJ.SiS. also 1899 A. W. N 40;S8C. 594 .S'rr, however, B A. L J 
707 esl2 Cr. L.J.471, where Ksox, ] , was of opinion, that it is a distinct mistake to give lime for crovvexamina 
tioa •' 11 the pleader for the defence who had heard the evidence in-cliief is not prepared to cross-examine 
them and ihe'e^ter the charge-sheet has been drawn up he hanlly deserves the name and rank of pleader 
Cross-examination is intended for tesung the -iccuracy vnd credibility of the witnesses, not for building up a case 
for the defence, and the witnesses should then and there .liter cross and re-examinatioii have been discharged 
and they would have been discharged wiib a minimum of inconvenience ’ 

IS Right of accused to haveprosecatlon witnesses recalled at a later stage — 

(») Right to have wlnesses rec sited for cross examinatton may be exercised at any time— No waiver — 
Seaion 256 merely lays down that after the plea of the accused is taken he shall be required to state whether 
he wishes to cross-examine any, and if so, whidi of the prosecution witnesses whose evidence has been taken, 
but It does not state at what particular lime he is to be asked this question, nor up to what time he has this nght 
Therefore where the accused was asked the question at the time of framing the charge and he could not at that 
, , 4 _ .,>1 , , _ - -tsecution 

' ' jsed had 

• • • rder w as 

' i ■ xpressed 

on given 

to the Magistrate by s. 2S7 No doubt it is open to a Magistrate, even after a case has been closed and at any 
time belore judgment has been pronounced to give an opportunity to the accused to crossexamme the 
prosecution witnessesand toexamine witnessesin defenceeven ifthe accused had failed to avail himself of 
such opportunity which he had at an earlier stage of the proceedings But it always depends upon the 
circumstances of each case whether a belated application should be granted or not, 2i M.L U, L.T. 
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61 a: 1911 K. W. K. 327issl2 Cr. L J. 150. Theaescusedimyaftwthechargeisdraw nup and th« witnesses for the 
defence ha\e been examined, recall and cros&examtne the witnesses for the prosecution, i W. 130. Where the 
trying Magistrate charges the accused at an early stage m> as to pevent the necessity for recalling the witnesses 
for further cross-examination, the .accused has no further right to cross-examine the prosecution witnesses after 
the close of the prosecution case, 63 P. L. R. 1901, 

(») // ts in Ike dturetion of Ike MaguttaU to recall the praiecutton Witnesses at a later stage— 
As a rule, the proper and convenient lime for the purpose of cross-examination of the witnesses for 
the prosecution is at the commencement of the accused person’s defence, though a Cnminal Court has disae- 
tionary power to allow the accused person to recall and cro^examine the witnesses for the prosecution at any 
period of the defence, wlien the Court m ty think such a course right and proper, 22 W. R. 45. Reading ss 255 
and 256 of this Code together, it appears that, if an accused person desires to recall and cros&examine the 
witness for the prosecution, the time at which he should express sitdi desire is when the charge is read over to him 
ind he IS called upon to make his defence and although it is in the discretion of the Magistrate to recall the 
witnesses at a subsequent stage of the case, the accused has no oglit to insist upon the witnesses being recalled, 
7 C. 28 . There is no absolute right of cross^xamination which would enable the accused to recall and ctoss- 
examine the witnesses for the prosecution, no matter how completdy and fullj they have already been examined 
tVbere. therefore, witnesses for the prosecution were fully oos&examined and a charge framed against the 
accused, and the witnesses for the defence were examined and cross-examined and on the day on which judgment 
was to be delivered an application was made on behalf of the accused asking that process should issue for the 
witnesses for the prosecution to be recalled and further crossexammed held that the Magistrare was right in 
refusing the application if he was of opinion that it was made for the purpose of vexation, etc, 20 C. 469. Where 
witnesses for the prosecution w ere subjet to a very lengibyand strict cross-examination upon the matter of the 
complaint md with the exception of a ^letittoii which had nodiutg to do with their evidence, no fresh evidence 
was afterwards adduced, the Magistrate, alter framing a diarge declined to re-summon these witnesses being of 
opinion tint die apphcniton was not 6ona fde, but made “ for the purpose of vexation, ett,” Heii, tliat the right 
to test the truthfulness of the w iinesses by cross-examination must not be abused, and that under the circum 
stances the Magistrate was justified in declining Co resummon these witnesses, Rataolal 930. 

(<«) Proper reasons mus{ he given forrefumgto recaltStight delay not a st0aent ground— "Xiii 
mere fact that the wnneases lor the prosecution had already been cross examined « not a sufficient reasonfor 
refusing to re-summon Uietn, unless the Magistrate expressly records his opinion that Uie application for the 
second cross-examination is for the purpose of vexation or delay, etc, and an order refusing to re-summon 
witnesses without assigning any such reasons i» not proper, and the High Court will set aside the conviction 
and the sentence and direct the re-opening of the trial, 4 C. W. R. 2S1. Where a trying ^!agistrate, after a 
clwrgc had been framed against the accused, refused to resummon the complainant and his witnesses for 
aoss-examination the High Court directed tiie Magistrate to renipeu the cave from the stage where he 
made die formal charge and to afiow tlie accused such opportunities of calling and recalling witnesses as the 
law gives, Ratanlal723}l*C.W.H.m But it hes upon the party who thinks himself aggrieved loshowthat 
the endt» of justice have in some way been frustnued in consequence of the refusal forecall the witnesses for the 
prosecution for cross-examination, S® C. 469. When an application for resummoning witnesses for the 
prosecution was made not on the day the aanised were called upon to make their defence, but on the following 
da), held that the delay of one day was m itself no suffiaent reason for lelusing the application, 4 C. ff. H- ?<f- 
See al&o Ratanlal 723, where it was heldMi-it the refusal to re-summon would render it necessiry to re-open ihe 
case from the stage of Ihe drawing up of the formnl diarge. See also 3 Pat. h, 3. 94, 

(it) Might of cross-examtitalion may be waived zchett the accused fails to cross-examine token 
opporlunily w gaen.—' The object of this seaion is clearly to secure to the accused the opportunity of ^ss- 
examining the witnesses for the prosecution after he has been {nformed as to the nature of the speafic charge 
whtdi he is required to answer Lnlil he knows this, bets not In a position to deadeon what ^ints the 
evidence for the prosecution is material If this opportunity be secured, I do not apprehend that he has any 
further right of recaliing the witnesses If the -witnesses for the defence are In attendance, they are to be 
examined and alter diat iheaccuvedslnllbeallowed to recall and cross-examine the witnesses for the prosecution 
fi he refuses to exercise this right ojter he kes entered on Mis defence, he cannot demand as of right the 
the witnesses for the prosecution, if the case beadjournedhecause he has not produced bis witnesses. He has ha 
the opjwtunity tiuended by the section* — /VrSpAVMU; J- 2 A. 233 at p. 2S8. The accused elected to reserve 
thecross-cxamtniuon oi the prosecution witnesses till diarge should be framed After charge w-as framed, the 
•ppucaiion of ilie necu<e^l d.jt the case sliould be eomndtted to the Sessions was refused and the accused who 
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ss. 256-257] 

hul plcadeJ «ot BUiUyxi “IS ciUetl on to enter on Ms defence, llethen declined to say anything and represented 
lint he reser\ed his statement to the Court ol Sessions, uliereupon the Migistnte again informed the acaised 
that the case would not be ciimmitted and called on him to crcss-examine the prosecution witnesses. The 
accused again declined and the Magistrate closed the case and adjourned it for judgment Before judgment 
was delnered, the accused applied that the case maybe i>roceeded with lii the usual course, Inil the Magistrate 
deemed the application unre.asonalile andaexatinus and ga\e judgment convicting the accused, that the 
accused was not entitled to recall the witnesses (or cross-examination after case had been closed, 31 H. J> 283 
«>1911U.W.N S37»t2Cr. L.J, IMi 1013 U. W. N. <131 » ISCr L.J.829. 

(t ) Khi.cf' A/ counsel does not prejudice the right of the accused under ss 256 and 257 —Section 
256, Cr Pro. Code confers an absolute and unqualified right on the accused to recall for further cross-exam 
ination such witnesses as arc still bclore the Court. Alter the ch irge had been framed, the accused pleaded not 
guilty and mentioned to tlie Court that he had witnesses toexamine that he had entered upon his 

defence and an application for further cross-eTamination of a wUnes.s discharged from attendance must be 
deemed to ha\e been made under s. 257 Waiver by counsel of further cross-examination in case a charge is 
framed cannot prejudice the right of the accused under ss. 256 and 257, 43 H. 411 ; 5 Pat. 110 

257« (1) If ihc accused, after he has entered upon his defence, applies to the Magistrate 
Process for oompell process for compelling the attendance of any witness for the 

mg production of e\i purpose of examination or cross-examination, or the production of any 
instance of document or other thing, the Magistrate shall issue such process unless he 
considers that such application should be refused on the ground that it is 
made for the purpose of scxaiion or delay or lor defeating the ends of justice Such ground shall 
be recorded by him in writing 

Provided that, when the accused has cross-examinetl or had the opportunity of cross- 
examining any witness after the charge is framed, the attendance of such witness shall not be com 
pelled under this section uhIons the Magistrate is satisfied that it is necessary for the purposes of 
justice 

(2) The Magistrate may, before summoning any witness on such application require 
that his reasonable expenses incurred m attending for the purposes of the tnal be deposited m Court 

DEFENCE EYIDENOE. 

Notei —1. Taking defence evidence without framing charge Is Illegal —See Note 10 to s. 253. 

1-A Accnied to enter upon defence after cross-examination —An accused person ought not to be 
called on to enter on his defence before he fus cross-ex'imined the witnesses for Uie prosecution, 8 N. L. R 63 
cs 13 Cr. L. J. 354. 

2. Accused entitled to adjournment for calling witness— DUatoriness,— In a warrant case tried 
summanJy, though a fortnat chirge need not he framed the iccused person cannot be called ddatory, U he 
delays to name his witnesses until he has henrd the evidence for the prosecution and found th it the Magistrate 
considers tliat evidence a substanii U basis for charging him, Ratanlal 788. Under this section and the next, 
the accused is entitled as of right to a postponement of the case so as to allow him an opjxirtunity of adducing 
evidence in support of his defence, 1 C V. N, 313, even though thecase is tried summ inly under s 262(1), 8L. 
B. R. 20 « 9 Cr. L. J. 883 See Notes to s 262. 

3. Refusal to snmmon defence evidence, when to be exercised —It is only after the accused has entered 
uponhis defence that the Magistrate can in h« discretion refuse the application of the accused on the ground 
that It IS made for the purpose of vexation or delay or lor defeating the ends of justice. 27 C. 370. See Note S 
to s 25Z 



conviction of the accused must be set aside, 3 A. 393 ; 1893 A. W N. 40. It is the Magistrate’s duty to summon 
witnesses for the accused who can speak to the facts m the case and he ought not to determine beforehand, what 
credit he would give to their evidence, 6 B L. R. Appx LXXYIIL Refusal to summon on the ground that the 
witnesses were implicated in the charge, viuates the tnal and conviction, SB. L.R. Appx. LXT. The language of 
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thJS section is imperative. The hlngistrate has no dtscrebon to refuse to issue process to compel the attendance 
of any witness unless he considers that the application should be refused for any of the reasons speahed in the 
section and which he is bound to record. The Magistrate, therefore, must issue summonses for such witnesses 
named in tJie list, unless he takes the responsibihtyof recording his ground for believing that any particular name 
IS entered for the purpose of vexation or delay orfordefeating the ends of justice. The case of each witness iflust 
be dealt with individually The Magistrate has no right arbitrarily to limit the number of witnesses to be called 
on each point, 26 B. 418 ; 2 S. L K. 5. Where an accused put in » list of 72 witnesses and the Magistrate ordered 
him to cite only any 12 of them , Aeld, that the order was not only irregular, but illegal and incurable by a 537 as 
It showed that the Magistrate had no objection to any 12 of the 72 of the list on the ground of its being frivolous 
or vexatious The Magistrate must base his refusal in regard to any particular witness on the grounds mentioned 
in the section, 31 M. 131. Where n Mngistrate declined to summon the defence witnesses s lying that they could 
not give any reliable evidence one w a> or the other and it did not appear what means lie had for forming this 
opinion , Ae/d, that conviction must be set aside. It is more than an irregularity, (1911) 2 M. ff. K. 192 « 12 Cr 
L, J.543 Where the accused who was charged withrecruitng three coolies from a district, prohibited under 
Assam Emigration Labour Act applied for summonses to the coohes to prove his defence that they did not 
come from the prohibited area, but the hlagistrate charactenzed the application ns vexatious and convicted the 
accused , Aeld that the application should not have been refused and the conviction was set aside (1911) 2 M. W 
N. 472 = 12 Cr, L J. S66. But it is a sufficient compliance with sub^ec (1) of this section if a Magistrate while 
rejecUng nn ipplication for summoning further defence witnesses, states facts whidi hive led him irresistibly to 
the conclusion that the application ivas for no other purpose than that of vexation or delay or defeating the epds 
of justice although he does not siy expressly that the application was for that purpose. 11 C. W. N.789*=6 Cr. 

J. 1 Once the requirements of ss 256 and 257 have been complied with and the accused refuses to st^tc 
whether he wishes to cross^ximine prosecution witnesses or ate defence witnesses, there is no provisio'’ 
reqiiinng the Migistrate to agim offer an opportunity to the accused to ate his witnesses, (1912) M. W. N 1121 “ 
13 Cr. Ih J, 628. Where also a Magistnte rejects an application after recording on it ' toolate’ that 1^** 
Migistrate’s reasons though irregularly recorded was a suffiaent compliance with this section and could not 
set aside as the accused has not been prejudiced, 39 C. 781 ; 43 U. L. J. 805 ; 3 Pat 391 

3. Befosal to re^sarataon defence sitoetses.— When a Magistnte has once gnnted processes fot 
the ittendance of the witnesses of the tccused he cinnot refuse to re-summon tJiem on the ground that beif*S 
friends o( die accused tliey would hive come to Court if the accused hid desired tliem to do so Having on^e 
granted die processes he was bound to issist the accused ineiiloraog iheattendmceoltbe absent vvitness^^i 
10 C. 931 , 6 C W. N 348 , Batanlal 594 , 28 P. R. 1884 An adjournment beyond the day fixed by the summons 
issued, IS however, (1l^a■etlOIl1^y 9 C. V. H. 229 ind therefore the issue ot any further summonses t® 
uitnesses not named at the time the defence is entered ujKm is not obligatory, 7 B. L. R. 364. WheiiJ* 
Magistnte refuses to issue summons, he is bound to record liis reasons, 4C.N W, 24t, with respect to eai ' 
witness 4 Bom. L. R. 38. Summons was ordered to be issued for the attendance of a certain defence witness 
on a certiin diy but owing to some delay the summons wis not served, and consequently the witness did 
attewd The Ma®.s^ts.ce.tu,sed to the witness on the ©xiutid that m bis opinion the witness w? 

named for tlie purpose of delay and not in good fiiih Held that the Magistrate was bound to make i further 
.ittempt— the first attempt being merely nominal— to secure the attendance of the witness, 4 A S3. SteaX^ 

33 C. 1093, Even when a witness appears after the case is closed and the Magistrate is about to deliver jticl? 
ment, It IS incumbent on the Migistnieto record and considerhis evidence, 7 B. L R. SSI. ,S<fe 19 A. L. J 9* » 

8 Pat. L. J. 04 

8. Refusal to examine defence witness.— Though it is competent to the Magistrate to decline to 
summon witnesses for tlie defence under tins section, it is not competent for him to dechne to examine th 
defence witnesses cited on the ground thit their evidence is not necessary, 14 Bom. h. R. 360 =■ 1 
123 13 Cr. L. J. S23 Magistrate should always be chiry of taking upon themselves the duty oi decidi^ 

on lichiUof the parties which witnesses should be examined 28 M. L, J. 134 = 16 Cr. L. J. 158 See also 
33 C. 213s 3Pat391. 

7. Right to croat-examlne when prosecution witnesses subsequenUy called as defence witnesses.— 

I Mai.isinie refusing to rwunimon prosecution witnesses for cross^xammation, tJie accused ated them on hi 
tM.hali and then requested Uie Magistrate to allow them to be cross-ex imined. This application was 
//e/d iJi.it tin<)cr tlie arcumiUinccs tlie nght of accused to crosveximine tliese witnesses was not curtailed, 1 v* 
W.«. 19 nUo 17 W. R. ai{ 29 W. R. 33{ « M. JSO and 28 C. 394 In tJie last mentioned case, when th^ 
were cilt«“d upon t> cross-examine (he witnesses for the prosecution they applied for an adjoummenli 
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as their counsel was ibsent whidi wns refused. Subsctinently on the daj lixecl for the defence cMdence 
prosecution witnesses were re-sumnioned but the Msgistrate reused to nllow them to be cross-examined on die 
ground that they were now summonct\ as defence witnesses. lUlA tl at the Magistrate was wrong and cotii'sel 
for the defence was entitled to cross-examine them 

7-A. Rl|ht of aceoied for procett for crou-exainination of proteeoUon witnesses.— Under s. 25f of 
the Code the accused Is entitleil after he Ins cnterwl upon Itis defence to liaac the prosecution witnesses siim- 
moned for cross-examination unless the Magistrate thinks tliat the apj hcation is merely for purposes of vexation 
and delaj Omission to rcconl sucli ground is an illegality vitiating the conviction The <leath < f the witness 
does not alTect the illegality of llie Magisirati s order 51 C. 1049 

8 The trying Haglitrate may himself be cited as a witness— 1 he word-, any witness ’ would 
include the irj mg Magistrate also In a transfer application under s. 526 the applicants urged Uiat the evidePC® 
of the trying Magistrate would bere<iuired by the accused touching certain matters connected with the ctfse 
Held that inasmuch as the Magistrate was bound under this section to issue a summons unless he considered 
lliatthe application was made for the purpose of vexation or delay or defeating the ends of justice it was hot 
proper to leave the decision of this point to the Magistrate whose evidence was re juire I and the case 
accordingly transferred 20 A S36 

9 Acented entitled to examine witness present la CoorL— It is not open to a Magistrate to refuse lo 
examine a witness forthe accused when the wunessis present in Court 4 Bom L R 461 

10 Right of accated to cross examloe any witness examined by the Court— The accused obtained 
process forthe attendance of a witness I ut I eforc the appearance of the witness the accused asked the Court 
to countermand the order for liis attendance whidithe Court rdusetl lodo When the witness attended the 
accused retused to examine him but the Court examined himand refused to let the accused to cro5S<xam>ite 
him. Htld that the witness could not be regardeil as a witness for tl e defence an I that the accused were entitled 
to cross-examine the witness 29C.S9i7 5^rat>olC 7! N 19 

11 Right of Accused person to cress eiAmlne the witnesses of a co Aeented —One accused per#ou 
rnay ooss-examine a witness called m his defence by another accused in die same tnal when the defence* ol 
one accused is adverse to that ot the other 21 C. 401, 1 C. W N 19 , 28 C. $94. Rut ire 12 W R 75 

12 Procedure when U Is Impossible to procure the evidence of a witness.— When it is impossible- to 
procure the evidence of a defence witness a\ by reason of his absence out of British India the Magistrate would 
not be justided in aoiuitting tlie accuseil the proper course to 1 e » lopted being for the Magistrate to 
pronounce judgment on the evidence on record 1831 A W R 33 

13 Accused not to be convicted on charge framed merely because he Adduces no evidence.— in a 
warrant<ase a Magistrate is n t bound to convict the acc sed afua" he 1 ud pleaded to the charge and clainied 
to be tried merely tiecause n > evidence is adduced to rebut the evidence for the prosecution. He is bound to 
acquit if at the time of giving judgment he lias reasonable doubt as to the guilt of the accused Ratanlal &54. 
A prisoner must be convicted upon the strength of the case made against him and not in consequence of his 
inability to bnng forward proof of his innocence Ratanisl 5 

II Right ot Accused to caU witnesses to rebut evidence c ailed by the Court after conclusion of trUh— 
In a prosecution the case on both sides having been closed the Magistr ile summoned a witness to give evidence 
whereupon the accused prayed to have certain witnesses summoned to rebut the evidence of the Court witness 
Htld that the Magistrate was bound to summon such witnesses and that the fact that the accused at the close 
of his case had stated that he did not wish to examine any more witnesses was no reason to refuse to summon 
witnesses to giveevidence to rebut that of the Court witness 6 C. 719»8 C L R.70 

15 Reserving cross examlnAtlon of defence witnesses —There is no provision iii the Code which 
enables the cross-examination of defence witnesses to be deferred. Deferring cross-examination of defei*t-e 
witnesses until the examination-in-chief of other defence witnesses is wrong 3 L B R. 109 a 3 Cr Xi. J 23. f n 
6H L.T 259 = 11 Cr L.J lS6,itwas however Ar/ifthata Court has disaetion for sufTicient reason to allow the 
cross-examination of defence or prosecution witnesses to be reserved until the chief examination of all of them 
IS over there being no provision of hw to the contrary but where a charge is framed the defence has the nght 
under s 256 to recall and croxs-examine any of the prosecution witnesses. 

18 Right of reply depends on what la done and not on what may be said.— So hr as the trial of 
warrant-cases is concerned there is no provision in the Code under which the accused is asked if he means to 
call witnes-ses or not After the ch-vrge is framed die accused is called on to enter on his defence and to 
produce his evidence but be is not asked whether he means to call evidence. The right of reply would seem 
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therefore, to depend, not on what may be said, bat on what js done, and if no evidence is produced, there 
should be no right of reply by Ibe prosecutor, BatanJaJ »3S. S^e s 29Z 

17. MefilstratB mast be guided by Judgment of Sessions Ckiurtln ra&ttera of procedure.— The Magis- 
trale being subordinate to the Court ol Session, must treat its Judgments with respect, and be guided by them on 
sud» matters of procedure as anse on die section or as relate to the acts of the Magistrate himself, Ratansl S51. 

IS. ConstfBCtlOB of an accased’a written atatamenb — There arc no pleadings in a criminal case simibr 
to those }ii cjm) proceedings which are conclusiteagamst flie party making them The prosecutlonhastopmie 
all the facts necessary to constitute the charge against the accused whether if an admission were con- 

tained in the accused’s written statement, that would relieve the prosecution from the defect in letting m 
evidence of the facts admitted, 10 M. L. T. 508 =* (1911) 2 M. W. K. ST6 =* 12 Cr. h. J. 533. Set, however, Notes 
under s 312 

2S8, (i) If tn any case under this Chipter m which a charge has 
Aatuitial been framed the Magistrate finds the accused not guilty, he shall record an 

order of acquittal 

*(2) Where in any case under this Chapter the Magistrate does not 
Coiniction proceed m accordance with the provisions of section 349 or section 562, he 

shall, if he finds the accused guilt ) , pass sentence upon him according to law. 

Hates,—! Set s 403 for effect of acquittal and Sdiedule V, Form XXIX for form of sentence 

2. Order of acqalttal wlthont {ramlDg & charge-— No judgmeniof acquittal can be recorded uuJess 
i charge has been drawn \ip 22 W. R. 29 , but tec 2 A. 291. A person accused of theft was acquitted by A Deput) 
Magistrate The Dtstnet Magistrate, at the instance of the Police, ordered the case to be re tried, as the Deputy 
Magistrate had not framed any charge againat the accused HeJd, that the terms of s 460, Act X of 1872 (s 403 
t>J this Code) barred an> furtlier tnai so long as the acquittal remained m force, 8 C. b. R. !3! j 8 B. K. C. R 1?0. 

3. DumUsal of eompUlnt or discharge after charge amoents to aeqafttaL— An order dismissing a 
I omplaint after a charge is framed amounts to an acquittal, 9 C. L. R. 399. Once a ch-irge has been framed and 
trial begun, the charge cannot be treated as cancelled by reason of a recommencement of the tnvl under a.3s0, 
the Magtstnte wfio framed the ch^rgQ having been transferred. Tven if the Micceeding Magistrate rehein 
Uie witnesses and discharges tiie accused it must be treated *i<t an icquittal, 38 M. 969, where 14 P. R. 1309>=* 
179 P. Ifc R. 1203 va folioinsi^ It Cr. L-J. 1 (SC.) 

4. Sameness of STaglstrate.— ft is not necessary that the com iction or acquittal should be by the 
M igisiraie wlio drew up the charge, 3 C. 495, 

5. Effect of aa order of acqalttat on other persons charged, bat not sent up for trial.— Note 12 

tos 403 

6. Passing senteoee on coarfetfea.— It was formerly lieW that when a Magistrate conircts the accustd 
he IS bound to pass some sentence if only a notninil one, 4M. H. C. R. Appx. LX7I. Hut now at s 562. 

1 B. 214 as to the sentence to be passed when accu'-ed i«, convicted under two different sections of the I P C 
See d-so 7 M. H. C R. 878. 

7. ConvtcUon not ohllgatorj ff charge is framed.- Although a Magiitrate bis m a warranf-cuse 
ilioiight fit to iranie a cfnrge, he is not required to cmwict the accused person merely beciuse, the latter does 
not produce any rebutting oideno: He « bound to acquit if, at Uietime of giving Judgment he his re^so« 
ibte doubt of U»e guiU of the accused, Ratanlal 854. A prisoner mw>t be convicted upon die strengh of the 
tjS*. nnde against him, and not «i consequeisce of his tiubility to bring forward proof ol hi> iiuiocencc, 
Ratanlal B. 


259* When the proceedings have been instituted upon compbmt, and upon any daj 
fixttJ for l/jt hearrny o/ the case the compfaiiwnt w al>->en{, and the offence 

rmy be law full) compounded, t“ or IS noth cognirable offence" the Magis- 
trate mi), in his discretion, notwithstanding anything hereinbefore contained, 
It in) nme b* lore the t liirgc Ins been framed, discharge the accused , 
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Hotel —1 Ste \ 345 and Sth. II col 6 f«>r compoiindable ofTences. A Magistnte ennnot act under 
lhi« If he took, cognizance on ft Polite report ’ 

2 Isiae of lammoni does not make ft tnminoat oaie —In i n imiiKisc the mere het of a 
summons huuig been Issunl In this first Instance instead of i wamnt does not bring the case withm the 
piir\ic\\ of Chapter \X an I thus allow a Magistrate todismiss the complaint on iccount of the non attendance 
of the comp’ uiunt on the day hxed lor hearing 10 W R 3t 

4 Dlichar^e onder this icctlon ft dlscretloniiry power — Ilefore dlschirging under this section the 
Magistrate is hound to see whether there is a /min t facxe case. If he nrbitrarily discharges for the sole reaso i 
that the complunant is absent hi^orl risIiiHc to be set aside 1S91A W N 116 The primary reason for 
tlie oialer is that die absence of the complainant raises a presumption th it the complainant does not w-ish to 
pa>ceed with the prosecution 12 Cr. L J 1B4 (Sindh) 

4-A Discharge of accused In the abtence of compUlnant at the hearing In a trial of both offences In 
one trial one being a iBmmoDS*Cftse and the other a wftrrftnt*cftse.— Where a complaint was preferred against a 
person for oflencea under sa 3a2 ind aUl and the Magistrate disdiaiged the accused owing to the absence of 
complainant on the daj of heanng iml a fresh compLimt was preferred in respect of the same ofleoces held tint 
the procedure in such a tnal must be tint provided lor the tnal of i warrant-case and that the discharge of the 
iccused did not amount to an laiuittil under s. 3a2 and was not a bar to the subsetiuent tnal for the same 
otfencc. 41 H in /allowing VI B 711 

5 Dlsmlsitl of complftlnt In wftrrAnt*eatts on absence of complainant Ii Improper —A Magistrate is 
not competent to pass an order oi dismissal or discharge m consequence ol the absence of the complainant m 
warrant-cases not coming witiiiu tins section except m cases coming witlnn die last clause of s 253 10 C. 67 sb18 
C L. R. 408 See also 13 C. L R. 303 for an instance of improper discharge under this sectioa There is no 
uamm in the Code for pissin^ m order saying struck off Sudi an order passed on the absence of the 
complainant will not amount to a discharge it the offence (s. 211 11 C.) w as one which could not be lawfully 
compounded 17 0 C 18 » 15 Cr L J 230 

6 HagUtrate not bound to wait till the end of the day —A M igiistrate it has been held is not bound 
to wait till the Court is about to close tor the day m order to gn-e an absentee complainant an opportunity 
ut ppeanng beiore acting undvf this seaion 7 M 356 and 213 , 10 C 551 

7 Procedure when complainant absent after charge has been framed— In i warrant-case when a 
charge is inined iiid a day fixed lor the heanng of the case it is not legal for the Magistrate to acquit 
the accused or disdiarge him without hearing the evidence lor the delence merely on the ground that the 
complainant did not appear to prosecute the charge o i the day fixed He ought to admit the accused to bail 
ai d eniorce the ittviiiLuice oi die coinpl imam and his witnesses under s. RatanlalSZl uid 647 ind 4 C. W N 
2o He should no; disdiuge the accused wiiliout considering the evidence ilready on record 12 Cr L J 184 
(Sindh) 

8 Withdrawal from prosecution la a warraot>€ase —In a w irrant-ense in respect ot a non-compound 
able offence it is not competent to a Magistrate to enter an order of aaiuittal on a private complainant offering 
to withdraw from the prosecution 37 B 369 An order oi acquittal would only be pronounced if after 
the fnmingoi a charge the Magistrate is os opinion that the evidence is insufficient to justify a convicton. 

9 In case of improper discharge. District Magistrate should deal with the case himself and not refer 
it to High Court. — A complaint not being heard on the day fixed the parties were told to come the next day 
no particular hour being mentioned. The case was not taken up on that day and the parties were again told to 
come the next day On the third occasion the case was called on early but neither parties being present the 
accused was discharged. Held on reference that the DisUict Magistrate was competent to deal with the case 
under s 437 it he thought the accused was improperly discharged Ratanlal 988, 76 and 145 , 32 U 220 (F B ). 
A District Magistrate is competent to direct a further inqury even when no fresh evidence is forthcoming 
15 C. 603 (FB) 9 A 52 (FB) 14 U 334 (F6) 10 B. 13L The powers of revisional Court under s 437 
ire not limited to the consideration ol the materials before the Magistrate of directing a further inquiry Where 
i complain int w as prev enied irom appearing by flood the order of discharge may be set aside 12 Cr L. J 184 
(Sindh) S jo9 must be read as controlled by s 437 and a Magistrate has power under tiie latter seaion to 
rev ise a compl nnt dismissed under this seaion 28 C. 102 See Notes IS and 17 under s 2o3 

10 Power of discharging Magistrate to re hear without an order for further inquiry —A Afagistrate- 
who lias made an order oi discnarge under this seaion has junsdiaion to re-hear the case on a fresh complaint. 

41 
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The order of discharge under this section has not the effect of an order ot acquittal, 28 H. 310 } 28 C. 632 } 29 C. 
728 { I C. W. K 40 having been overruled See also 26 P. W. B 1908 ; 29 A. 7 , 8 8. L. R. 196 — 16 Cr. L, J. 174 , 
SI V. 543 and cases noted in Notes 13 and 17 under s 233 A Presidency Magistrate has the same powers 
in this respect as a Provincial Magistrate lu the FuU Bench case in 29 M. 126, White C.J , and Bensov J 
held that there was no distinction between the powers of re-heanng when the discharge had been under 
this section or under s. 203 or s. 2a3 while Moose, J, declined to express any opinion on the point 
^ifalsol8H.L J.561»4U L. T. 149 s- 8 Cr. Z<> J* 208, where White CJ 's opinion was followed 

11. Bevisio&al powers of High Coart— S6 C. 991, Notes 30 and SI at p 588 and ss 437^ — >39 
18Cr.t.J.184 (Sfodh). 


CHAPTER XXII 


Of Summary Trials 


Power to try sum 
manly 


260. n) Notwithstanding anything contained m this Code — 


(a) the District Magistrate, 


(i) any Magistrate of the first class speaally empowered in tins behalf b} the Ideal 
Got eminent and 


(c) any Bench of Magistrates invested with the powers of a Magistrate of the first class 
and especially empowered in this behalf by the Local Government, may, if he or the> think fit try 
in a summary way all or any of the following offences — 

(,<*) offence not punishable with death, transportation or impnsonment for a t«?rm 
exceeding six months 

(3) offence relating to weights and measures under sections 264, 265 and 266 of the 
Indian Penal Code 

(r) hurt, under section 323 of the same Code , 

(,</)theit under sections 37 ), 380 or 381 of the same Code, where the ^alue of the 
propert) stolen does not exceed fifty rupees , 

(e) dishonest misappropriation of property under section 403 of the same Code, where 
the \ ilue of the propert> misappropriated does not exceed fifty rupees , 

f/) receiving or retaining stolen property under section 411 of the same Code where 
the %‘nlue of such property does not exceed fifty rupees 

(g) assisting in the concealment or disposal of stolen property under section 414 of the 
same Code, where the value of such property does not exceed fifty rupees , 

(A) mischief under section 427 of the same Code , 

(t) house trespass, under section 448 nnd offences under sections 451, *' 453 ’ * 454, 

456 md 457 of the same Code , 

(/) insult With intent to proioken breach of the peace, under section 504, and cnmiiial 
intimidation, under section 506, of the same Code, 

(i) abetment of any of the foregoing offences , 

(0 an attempt to commit any of the foregoing offences, when such attempt is an offence , 
(m) oflencea, under section 20 of the Cattle Trespass Act, I87J 
ProMded tha no case in which a Magistrate exercises the special powers conferred b/ 
a^ion 34 shill t* imd in a summary w ij, __ 
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(2) When in the course of n sumnuiry tml tt appears to the Magistrate or Bench that 
the case is one tihich is of a character nhich renders it undesirable that it should be tried 
summanl}, the Magistrate or Bench shall recall any Mitnesses who may have been examined and 
proceed to rc-hcar the case in manner provided by this Code 

Notes Powers nnder th« Chapter to be exercised with freat esBtlon.— * The responsibility thrown 
■on Magisinilcs, entrusted with sumnnrj powers, Is very great, and the responsibility of those who have to enlriisl 
them with such powers is equally great Magistrates who are sufficiently alive to the responsibility entrusted to 
them will take care that the procedure and the record Is not nude more summary than the law has laid dow a" — 
Per Khox, J . 21 A. 189, p. 192. 

2. Any Magistrate of the fint clatt ipeelally empowered —In Madras every Subdivisional first-class 
Magistrate has been invested with the powers under this Chapter Feri SI George Gazette, IS?-!, p 1136 In 
the United Provinces, all Magistrates of the first class who are or have been officiating as Joint Magistrates and 
also all Assistant Commissioners of the first doss have been similarly empowered.— 1838, p 93 

As to jxiwcrs of Magistrates in (1) Upper Burma, see/4r Upper Burma Crumnal Justue Regulation V 
of 1892, Sch. s. V , (2) m Bntish Baluchistan see Brttnh Batuektstan Cnminat Juiltee Regulation VIII of 1896, 
Sch. s V 

3. Sommarj procedarc net applicable to PresIdcDcy Maglitratu —The provisions of this Chapter do 
not apply to tnals before Presidency Magistrates, Rataala! 839. But all oflences under the CoUon Duties Act 
XII of 1896, are, by virtue of s 2 Q of that Act, triable summarily by a Presidency Magistrate, the special fonn 
of procedure prescribed by that Act. not being affected by the Code The procedure of Presidency Mapstrates 
IS regulated by s 36Z 

A, Proceedings of Magistrates not empowered void.— If any Mapstrate, not being empowered by Ijvv 
in that behalf, tnes a case sumnunly , his proceeding shall be void. S 530, cL (y). See Note 9 under s. 15 

S latpeetloB of reglttera of summary trial.— Distnet Magistrates should satisfy tbemselv es from tune 
to time that the Uvv regarding summary tnals ts properly observed and especially that Magistrates do not exceed 
their junsdiction— a duty which may most conveniently be performed by an occasional and not infrequent 
examination of the registers of summary unis IVUkins, 113 

6. Trial summary only In respect of record.— A summary trial is summary only m respect of the 
record of its proceedings and not in respect of the proceeding themselves which should be as complete and as 
carefully conducted as if they were recorded at length. — C P Cr Ctr, Part 11, N’o 23 

7. Framlflg of charge if necessary— misjoinder of charges.— It does not follow that because a case is 
tried summanly a charge is not necessary Noiormal charge need be drawn up, but the accused must be 
called upon to answer to the particulars of the offence charged, whether the proceedings be summary or 
otherwise The oRence complained of must be so speahed as to give the accused notice of what is charged 
against him The same rules ol law as apply to charges in warrant-cases must apply to the particulars set out 
in s. 263 in a summary record. It cannot be said that in a summary trial misjoinder of charges can be made 
without remedy, 16 C. W. N. 696 =: 13 Cr Im J. 221. 

S. Formalities of this Chapter mast be ttrlcUy observed.— It is absolutely necessary that Magistrates 
who act under the provisions ol this Chapter should most strictly observe the scanty formalities which it 
provides, 22 W. B. 23. Where the Magistrate fails to ask the aomsed bis plea, or fails to record such plea, if 
any, the conviction is bad, 9C. W. N.76. Where the procedure is of a summary nature, the lengUi and 
carefulness of the record and decision does not take it out of that category, 24 W. R. 66. 

9, Nature of procedare adopted, to appear on the face of the record —Whenever the procedure of 
summary trial is ob<%rved, it must clearly appear on the face of the conviction that the case was dealt with as 
one of those vihich come under the purview oi this section. In cases of theft, the real value of the property 
alleged to be stolen should be stated, 20 W. R. 17. 

10. JnrisdieUon determined by the nature of complaint— In a case where the accused were first 
charged under s. 395 I P C, and the proceedings were first conducted under this Chapter, but dunng the 
progress of the case the diarge under s. 393 was lost sight of, and the accused were charged under s. 143, 1 P C. 
for being members of an unlawful assembly Held, that as the compbmt was on a charge of dacoity unde 
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s 395, the Magistnte had no jurisdiction to try the case summarily but should have inquired into it in a regular 
manner, 21 W. R. 89. Whether a case is triable summarily of not, must be determined by the complaint, not b> 
an estimate formed by the Magistrate ^ , of the prapeny which the accused is charged w ith having stolen), 
after evidence has been recorded and sudi estimate cannot retrospectively warrant a mode of trial whicli was 
ongimlly illegal, 25 W.B. 19. Whether a case is to be tned summarily or not must be determined by 
complained of and not by tke offence proved In 38 0. 87 it was held that the facts stated in the petition al 
complaint as well as the sworn statements ol the complainant must be taken into consideration in deteritni»'ig 
whether a case is tnable summarily Where accused were charged with two separate oRences ot theft under 
s. 379 m which the value ol the property stolen did not exceed Rs 60, held that it was a case within s. 260 (1) (d)> 
21A. luJ 276 next Note 

11. Magistrate acts wUheut jurisdiction in reducing a grave offence into a minor offence so as to 
try It summarily.— Where the complaint disclosed certain senous offences not mable summarily, but the 
Magistnie in examining the complainant recorded only certain statements and issued processes charging the 
accused with certain minor offences summarily tnnble and thereupon the accused were summarily tried and 
convicted Held, diat the conviction must be quashed as the Magistrate acted without jurisdiction, fh® 
offences complained of were not summarily triable and the examination of the complainant which was not 
properly recorded did not show that the offence complained of had not been committed, 29 C. 409. Similarly* 
where the complaiHantlaidacomplaititunders.a92 I P C (robbery withviolence), and the Magistrate summarily 
tried and convicted the accused for an offence under s 323, I P C , the conviction was set aside and re trial 
ordered on die ground that the Magistrate was not under dusseaion competent to try the case summmty, 2 lP*b. 
11.19(17, So, too a ffrst*class Magistrate cannot give himself jurisdiction to try an offence under s 2lj.,I 1 C»by 
treating It as an offence under s. 182 , 1 P C , Ratanlal 670. Where a complaint ismadeunder 8 452,1 P 
there is nothing in the cefiip!«in«Rt*s exanmatiowon oath rejustify tJie Magistrate thinking that an offence uhder 
s 451 was commuted, the ^{aglSlrate acts withouijustification in trying the case under this chapter, 6 Bor. U> !• 
137 •• 14 Cf L J. 462 See also 5 C W. K. 252. Tlie offence charged in a complaint was one under s. 325, 1 P C., 
and nil the facts alleged therein and the evidence, including n medical certiffcate sought to be adduced, went 
to show that grievous hurt was actually caused. The uying Magistrate, however, ueatiug the offence as one 
under 323 tneditinasummnrywny Held that in the absence oi any reason recorded by the Mngisttnte 
why be irenled the offence as one under s 313 and tned it m a summary way, or of a statement by him that he 
discredited my oi the dleguions in the coniplamf, he was not justified in trying the ense in a summary way, 4 nd 
convicting the accused under s. 323 Ratanlal 988. Similarly, where iht offence charged in the oornpldint 
on whidi process was issued w ts noting and the examiiniion of the coniphinvnt was to the effect that 17 of fs 
persons nuicked and beat him and the Magistrate tried the case summarily //eld thvt as on examination of 
the complainant there was no reason to believe that the complaint was exaggerated or false and process wa^ 
issued the Magistrate was bound to proceed nnd regulate his proceedings at thetiivl, as lonhe offence madeup 
oS the facts comphined of and not reduced Jl so as to give him jurisdiction to try the case summarily, 5 C. W N* 

110 Hut where a complaint alleged an offence under s. 189, i P C and it was clenr from the complvmt ind 
\he^woTnsta\tmenvol\hecomplavnanldvA\befcvcV»statedow\y wttvawwted to Aivofftnce under s IRS I T C 
Held thvl the Magistnte had jurisdiction to try the case summarily, S6 C.67 where 29 C. 409 is explained. 

12 Improper to trjr snnimsrily by arWtrarUy redoclng valae of property stolen,— Where the accii'-®d 
wvs charged VMth having stolen a box worth anms 8 and rupees 60 in cash contained therein, held, ihii th'i 
Magistrate had no authority, witliout Liking evidence as to the value of the box, to throw it out of consideriiion 
and thusissume jurisdiction to try the case summarily Suchevidence should have been taken in the sime w *y 
as die evidence upon the merits of the case, and is the Magistrate failed to do tins his proceeiJings were n/lra 
vtre: 22 V. 11.63 bince a tenant is entitled to exclusive possession of die whole produce nil » is diud«<' 
under s.71 olBcng T Act, his complaint against landlord for theft for having ait jiaddy worth Rs 88 md car 
ned U iw ay cannot be tried under this section as die value ol the property in such i ca^e must be reg irdcd ‘s 
Rs. LS ind nut R&. 44 to which the tenant wasrnuded underthe act 20 C. W. M. 1212 » 1 ^ J. 220 ea t7 Cf* 

L, J. 473. 

IS. UagUtrate not to mb'Stato nature of offence with a view to speedy disposal — IVhcre.icIiargfh^ 
wrongful confinement (s. 342 t I’ C ) wis substantiated against cerliin prisoners and thcMrgistratc treital ih® 

CV-*. as one ol tit.lawml assembly (s. 143 I V C, with the object of disj'osing of ft summirily held llnl th' 
viigisir-it** was II, n in trying die c-tve<ununanly,34 17.R 21 and 46. Offences should be truly described 

*»<1 n n mltig^ied merely (or Ute j urpose o( fntrodnang n dlR«.n.nt lunsdicdon ora lower scale of of punbhmei’t 
In a, , ijlnj. tl c suinmiry mode of j,rocsr<lurcr 5 P. R. 1888 
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14. U&^lttrftte CKBOot iplit op a charge to at to ^Ive himieU Jarisdlctlea.— The powers conferred 
upon Magisintcs bj tins Chapter not to have been intended to give them the power of altering a charge 
brought against .an accused person so as to bring the case witliin its provision, but when a charge of a senous 
offence (s. 457 I P C), one which the Magistrate is not competent to inquire into summarily, is preferred, it is 
the plain dut> of the Magistrate to appl> the procedure presenbed for such cases, and either to convict, or 
acquit or commit for trial the person implicated. The procedure under this Chapter is to be followed only 
when an offence is plainly and dircctl> one of those specified in this section, 22 W. R. 29; 2S W. R. 31 
S C. W. N. 252 ; alio 2 C. L. R. 374 { conha see 8 N.*W. P. H. C. R. 234 But when a Magistrate ascertains that the 
facts whidi are alleged to have taken place disclose only an offence tnable summarily, he can dispose of such 
case summan1>, and the mere tact that a compliinant enumerates sections of the Penal Code relating to 
offences not tnable summanly does not affect the junsdiction of the Magistrate, unless the facts of which he 
leall} complains disclose such offences, 18 C.7lSt 1 Bom. L. R 6S3. The Bombay High Court in 13 B. 502 
and the 'ladras High Court*ln 24 M. 675 have on revision refused to set aside proceedings of a Magistrate as 
without junsdiaion. in whidi he had convicted a person wilhm his junsdiction, although the evidence showed 
the commission of an offence tnable only by the Court of Sessioa See also 2 M. L. T. 495 = 7 Cr. L. J< 215. 

15. Splitting np permissible only when lome of the component parti nnbelleTable.— No Magistrate 
IS entitled to split up an offence into its component parts for the purpose of giving himself the summary junsdic- 
tion. If a charge of an offence not tnable summanly is laid and sworn to the Magistrate must proceed with 
the case accordinglj, unless he is at the outset in a position to show from the deposition of the complainant that 
the circumstances of aggravation arc really mere exaggeration and not to be believed. Therefore, a Magistrate 
when be has before him a iverson charged widi having been armed with a dead'y weapon, while a member of 
an unlawful assembly, is not at liberty to disregard that p.irt of the charge which charges the prisoner with 
having been armed with a deadly weapon, and so to give himseli junsdiction to try the case summanly and 
then by iiiificting a sentence of impnsonment not exceeding three months, to depnve the pnsooer of ins right 
OtappeaI,4C.lS«>3CL.R.44} also 1 C. L.R.434;2 C.L. R. 374 , 27 C. 933; 11 C.236 ; 23 W.B. 19.31 W.R.B9: 
5 C. W. N.372, 8 C. W. H. 231 Dutiiduniig inquiry under ss 147 and 324, 1 P C, the Magistrate after hearing 
evidence, « ol opinion that an offence under s 323, *.#, one tnable summanly, is cotnmmed.heniay adopt 
thesumm-aiy procedure. 22 U. 439 which dur^n/r trom 4 C. 18. .S^^also 26 C. V. N. 831. 

16. Proeedare when lemmsrj offences charged with other offences.— Where an accused person is 
diarged with offences, one of which is tnable summaril), and the other not so tnable, it is not open to a 
^lagistrate to discard the latter cliarge and to proceed to try the case summarily, 11 C. 236 The facts that tlie 
^faglstrate had junsdiction over both offences, and the accused is not prejudiced by being tried onlj for the lesser 
offence, does not meet the objection that the prejudice lies in the different procedure which dispenses with a 
formal record of the evidence and a formal judgment and abndges the pnvilege of appeal, 5 P. R. 1888 

17. Complaint Incladiog charge not summarDy triable, does not necessarily oast sammary Jorisdlc- 
tion.— The mere circumstances ot a complaint charging an accused person with offences not summanly tnable 
along with other offences so tnable, would not necessarly oust the summary junsdiction of a Alagistrate under 
this sectioa Whether a complaint affords sufficient grounds f« a summary tnal, or requires a trial according 
to the ordinary procedure, must be left in a great measure to the discretion of the Magistrate, ^exerased with 
dure care according to judicial methods w ith reference to the arcumstances of each case Per Mahmood, J m 
10 A. 53. 

18 Offences triable niarntx^lj.— {a) Utdtr Bengal Abiart Act— {a) An offence under s. 49 of Bengal 
Abkar% Act XXI of 1858, can be tried summanly by a Magistrate under this section , the confiscation provided 
for by s 49 is merely a consequence ot the conviction, not fomiing part of the punishment for the offence, 

3 a 366 (F B ) = 1 C. L R 442 overruling 22 W. R. 43 aud 23 W. R. 33. 

(i) Cotton Duties Act 11 of 1896— All offences against Co/Taa ^«Arr ^r/(No Hof 1896) may be tried 
summanly by a Distnct Magistrate or Presidency Magistrate « Magistrate ol the first class. These offences are 
mentioned in s 23 of the said Act. and s. 26 of Act II of IB96. 

(c) Offences under Municipal Acts, eg —Proceedings before a Magistrate for the recovery of Munici 
pal cesses and taxes, under s 84 of Bombay Act M €>f 1873 as amended by Bombay Act II of 1884, is a enmmat 
prosecution, and must be conducted m the manner presenbed by this Chapter, 17 B 731. 

{d) The Indian Patlwn^s Act \\C31 1890, s. 121,1902 A. V.N. 24. ' 
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[e) Indian Fortsl Act, 1878 —See S 65 of Act VH of 1878 

(/) Indian Companies Act, 1882— That the Directore of a Joint Stock Company did not file 
the bahnce sheet with the Registrar of Joint Stock Companies An offence under s 74 of Act Vl of 
1882 ma> be tried summarily, 35 A. 173, 

{g) Mischief combined mlh theft— h charge of misdiief, even if combined with theit, is tnable 
summarily under this section 23 W. R. 5. 

(A) Criminal trespass and mischief —K person may be tried summarily for aiminal trespass and 
mischief, unless there is a bona fide claim of right depriting the Magistrate of jurisdiction, 10 C. 408 foUounng 
21 W. R, 33. 

(r) Stamp Act — All offence under s. 75 (a) for failure to grant a receipt for money paid, though 
demanded, Weir 1. 906. 

19. Offences not triable Bummarily — (a) Where there is a previous conviction — The offence of theft 

under s. 379, s. 380 or s 38l , I P C , when combined with a charge a previous conviction of an offence punish 
able under Chap XVII 1 P C , is not triable summarily, Weir II, 324; 1 Bur. B. R. 386. {J)\ Charge of an illegal 
demand of toll under Act \ III of 18S1, 22 W. R.76. {c) Maintenance casei under s. 488, 20 C. 351; 24 W. E 61. 
(<1) Breach (f contract by artificers — The inquiry to be made under s. 2 of Act XIII of Ybb^^punishment for 
breach of contract by artificer, Se ) is not an inquiry into an offence as defined m this Code which may be tried 
summarily, 4 U. 234 ; 20 M. 235 at p, 233 ; 16 B. 868 J 27 C 131 ; S3 B. 22 and 33 B. 23 ; 6 S. L. R. 165 j 14 Cr. L. J. 256 ; 
5P.R. 1912«- ISCr. 1<.J. 194 contra see H 281. ^rralso^C. W. N. 201 and 2SS where it was 

thnt the breach ts notan offence (r) Offences under the Press Act—'It\t offence of keeping printing press, 
without making the declaration preaaibed by $ 4 of Act XXV of 1867 cannot be tried summarily, 9 P.B.1889> 
t/) a /a/jef/iurgr —The trial of a complainant for an offence under s 211,1 P C, In a summaiy man* 

ner IS altogether improper and open to serious objection The proper course is for the Magistrate to institute 
proceedings for an offence under s 211, I P C orto grant sanction under s 195 on an application by the 
accused, 28 C. 251. (/) Theft oj property : alued at more than Rs 50 23 W. E 65 ; 20 W. R. 17 and 23 W. E 19 ; 
liK.L.R. 190. 1 ^) Opium Act, WZ.i 9— An offence under s. dot this act being punishable with one year’s 
rigorous imprisonmentcannot be tried summarily, 4 Bar.lfcT. 271^13 Cr. L.J. 58. (») Cb/tfr /i/7i«/ — This is 
a serious offence and ought not to be tried summarily. 6 S L. R 101 a 13 Cr. L J. 780. 

10-A. District Magistrate and Justice of the Peace in Bangalore cannot try Enropean British labjeet 
lummarlly,— G O No 6bO/2B, dated i 9 ih March, 1912 whicli regulates tlie powers of Justices of the Peace 
beyond Bntish India m regard to Europenn British subjects does not confer power of try ing European British 
subjects summarily on Justices of the Pence A Inal of an Curopenn British subject summarily is therefore 
illegal 16 Cr. L. J. 773 (M.). 

20. Under what elrenraftacces •nramary trial aitdeslraWo though legal — There are many cases in 
which though the summary procedure is strictly legal, u Is inappropriate, and should therefore not be employed, 
such are 

^o) cases which are pnma /icrr likely in the event of a conviction lo call for more 5e\ere punishment 
linn can be awarded on summary trial as castsof'cattk theft and cases against prcMously coiivicied offenders , 

(^) cases which are pftma facie likely to be long and complicated , 

(c) cases arising out of disputes is to title , 

iff) CTses m which, for any particulir reaxMi, it isdesirabh that there sJiouId l»e a full record of ifie 
CMdcnct for tutuie le ttence, as ca»cs iii which Government servants of any rank are concerned ns accused 
I>enon3 — C P Cr Or , J art II fi'o 27 

1,1] Goiemment servants— Summary procednre tliough legal is most in'ipproprnte In Ciscs in whi^ 
Government scrvanis. no matter what their nnk, nre concerned as accused persons 18 P, W.E1911 * IBIP.L. 

1911 »» 12 Cr. I.. J. I*X Thus, where a case IS complicated and a conviction lilt) entail further senous conse* 
(luences ns for in&tance. where the clnrge isuiiders 202,1 P C, against a person wlio Is a Falandar fiuiumt, 
■umniary tntl Is not ihe proredure which n Magistnte, in lih discretion, should un*, RatanUl 778 and 781 
SimlUrly, where a Held Constilile of r«>lice of ntany ycMis* service was cltarged with criminal Intimidation with 
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a \nett to pre\eni n person from giving evidence against serious offenders and Uie District Magistrale.tned the 
case under this section, held, that the Magistnte did not exercise a sound discretion in trying the case sum- 
man1> and depnving the accused of the privilege of an appeal, 8 U. 396. 

(ii) Comf>ltcaUd eases —Where a great deal of correspondence has to be gone into and the case is by 
no means of a simple diameter it is not advisable to try the case summarily, 35 A. 173. A Magistrate errS m 
adopting a sumnuiry procedure in case in\olvmg the deasion of questions of title and production of documcn* 
tarj evidence espeaally when such a procedure has the effect of practically preventing either party from 
prosecuting the case on appeal, 13 Cr, L. J. 771 (Sindh) 

(mi) Awe— (itr »«itj)M <io/ jMf/iwary— Where a case of theft(s. 379, 1 P C)w^as 

tried summarily, but the proceedings lasted from tlie 20th March to t2th June, and in the course thereof a local 
inquiry had to be made, and where the value of property stolen was above K$ 50, held, that this was not a case 
which should ha\e b^n tried summarily, Ind. Jar., Hov. 1891, p. 707( 1891 A. W, N. 183{ dissented from 
1892 A. W. N. 30. Summary tnal implies speedy disposal of a case which can be tried and disposed of at once 
See also 83 W. R. 69. 

(M'} Deaf and dumb aeeustd. — A deaf and dumb man ought not tobe tned summarily, Bern. L.R. 619 » 
«Cr.L.J. Wi. 

31. Impropriety o( tammary trial where the Hagistrate takes cegnixanee ea hla own presenal 
knowledge.— The holding of a summary tnal upon inadequate materials by a Magistrate who was himself a prti>* 
apal witness, and without allowing the accused time to consider their defence and the passing of a non-appent- 
able sentence is illegal, 3& V. H. 34L fn another case where the petitioner was comicted of an offence 
under s. 6 of Act XI of 1890, the conviction being based on the trying Magistrates own observation of the con 
dition of certain houses belonging to the petitioner and on no other evidence. Held, that the conviction was 
illegal and that the omission to follow the procedure laid down in ss. 190 [e) and 191 cannot be cured by s. 537 
and that the brevity pennitted in a summary tnal does not mean that there should be no tnal at all or that an 
accused can be heavily lined at a Magistrate’s disaeUon on a personal knowledge, notwithstanding that the law 
gi>es the accused the ngbt of demanding that the case should be tned by another Court, 1909 P. L. R. SIbSCt* 
L. 3, 187. A Distnet Magistrate in a private conversation with his assistant and the Police Superintendent learnt 
that some persons were commuting acts which m their opinion endangered the safety oi a large public embank- 
ment. He directed some inquiry to be made, and followed up that order by personally vislung the place next 
morning, and found that they had cut away a portion of the embankment for the puri>o>e of erecting a house and 
extending a mango garden, and thereby committed mischief under s. 425, 1 P C He tned them summarily and 
sentenced them to two months” ngorous impnsonmeoteach. Held, that as it did not appear that any informa- 
tion was laid by any person against the accused, and that as the case was commenced without complaint and 
at the instance of Uie Magistrate himself, he should not have dealt penally with the case and considenng the 
important nature of the case according to the Magistrates own view he should not have acted under the 
summary procedure, 24 W. R 69 See also 1900 P. L. R. 52, where the Punjab Chief Court interfered with the 
severe sentence of 8 Uays ngorous imprisonment awarded on a summary trial by a Cantonment Magistrate for 
a trn lal oHence A Deputy Magistrate being also the Chairman of a Municipality, without issuing process or 
making a record oi proceedings or dismounting from a pony on which he was nding, convicted and fined an 
inhabitant of a town, who admitted that he had raised the level of a road within the limits of the Municipality 
which was considered by the klagistrate to amount to ihe offence of causing an obstruction in a public way 
Jdeld.Xhe Magistrates procedure was illegal, and the conviction should be set aside 15 M. 83, presumably 
because he could not have kept the record contemplated by s 263 while riding on a pony 

22. Record nnst show that charge was explained to the accaied.— All Magistrates trying cases under 
Chapter XX must be careful not only to state the charge to the accused, but to explain it to him. The record 
must show that this has been done and must give the answer as nearly as possible in the words used, 

1 Bar., S. R. 994 

23 Katnre of ro-hearlng ander sab-sectlon (2).— The re hearing must be de novo, as the proceedings 
hitherto are void under s. aSO (^) 23 W R 3. 

24. Compensation is awardable In ismmary trials.— The provisions of s. 2a0 are applicable to 
summons-cases tned summanly, 11 U. 142. 

29. Interpretation of cL (a)— Clauses (5) to (4) (of s. 200 of Act X of I8S2) being precisely expressed 
are not to be governed by cL (a) but may be gtv’en tbeir foil effect Ratanlal 600. 
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fChap xxn. 

26/ ReylsJottz—When the record does not shon that any evidence was taken toprovethe ingred'ents 
of the offence charged die High Court has power toset aside the tonvictiou even in a suramarj trial, 35 A 136 
In this ease « was A^/</ that a conviction under s 1E8, I P C coidd not be set aside as it was not proved that 
Ihe order o/ the pubJicservant was duly promui^ted 

r 

Povi er to invest 261. The Local Government may confer on an> BencJi ol Magis- 
w^vesied^ vv??h^te1s mveated with the powers of a Magistrate of the second or third class 

power power to trj summarily all or any of the following offences — 

(o) offences against the Indian Penal Code sections 277, 278, 279, 285, 286 289, 290 
292 293 294 323 334 S3B 341 352 426 447 and 504,^ 

(Aj offences against Municipal Acts and the conservancy clauses of Police Acts which 
are punishable onlv with fine or with imprisonment for a term not exceeding one month " with or 
without fine t 

(c) abetment of an\ of the fotegomg 

(</) an attempt to commit any ol the foregoing offences when such attempt is an offence 

Nates.— 1 Section 277--Fouling the V atet of a public spring as reservoir S78— Voluntaniv vhiabng 
\he rfimosphere so as to make it noxious to the health o! the neighbourhood 279— Rash davingorndiBgona 
public way 283— \«g!igent conduct with respect to anj fire or combustible imtter 388— NegUgent conduct 
with respect to any e-tplosive substance. 289— Negligence with respect to anj animal 298— Commission ot 1 
public nuisance 292— Sate etc of obscene books 293— Having in possession obscene books for sak* ot 
exhibitioa 294— Smging obscene songs to the annoyance of others 823— Voiuntanly causing hurt 831— 
Vofuntanl) causing hurt on grave \WQvocailon. 338— Rashly or neghgently endangering fmmin hfe or th® 
personal safety of olheri. 341— tVrongful restraint 331— Using cnmitial force CFthcnvise than on gH'® 
provocation 426— Mischief W — Criminaf trespass 

2 ConsdrTaocy ciaases of Police Xcls — As to conservancy clauses, see fAe Gtnerai f^itce rtet V df 
1861 9 34 and s. 61 oi the Bombay Police Act Vo IV of J890 0/Tences under a 48 of Ate Mairat Pohee Act 
(ss 3 and 4 of Air Thn/nj A'uira/rc^r /4cf) are within Che cognizince of a Dench of Migistraies ccmimg under 
cL (6)01 this section 13 H 142 

A. 0flmcea*BeachotMail8ST4tt5m*y try.— A Beiidi oi Magistrates cannot «y any offence except 
Those mentioned in s 260 and this section, 21 W R.12)9a98 They caunot take proceedings egA^t secanfy 
to keep the peace t 

4 Sammary peweM of Benches In Madesw.— In 'ladras my Dench of Magistrates exercising po\‘«fs 

of ihe first orsecoiid class has been empowered to a«:t under this section Pori St George GotelB 1891 Pi f 
p 279 

mate xiniiBr iteis CViaptw ttee proetdme prescntftd lor 
J’rocedure for sum followed in sv>inmons<a>es and the procedure ^prescribed lof 

mens »nii uamm warrant-cases slnlJ be fofJowed in warrart-c.n:.es except as iiereinafttr 
cases -ifiphcable. mentioned 

lamii ol imprison (2) No sentence of inprtsonment lor a term exceetling ibree niootl*^ 

sliTll be p3s.sed in the case ot any conviction under this Chapter 
Notes.— f ProeedorefniomniAry trial of wrarraat cat» — To i warraiu-case tried summ 
t\»)i s about w atrant'Cis^.s "vpivi^ under this section. Iw svidi t ca^ though a iormvt durge need not be ir mC' 
the vveused person cannot l« called dshlof) if he deLiys to name his witnesses until he his fitvrd the evu eiKo 
for the prosecution and found that the MvgisVralt considers die evidvuce a substautisl far cluiigi"fc 
him RatuUI 768 in a wxmnt-case tried sutnmanfy the Migistnie ought to grant anad^iuriiment i/desircc 
by ibc iccused loerwble him to summon the witnesses for ihedeicnct under s. 257 unies^ 'he 'ippUcation i 
jTw 1»- i r purpoNfs ot \«.sation or deh> or for dvferung the ends of justice #1/ B ft. 26 *“ 9 Cr. t, 5BS. 

2. AppefcL— An «pj>cil hesuiulers 407 from a coovictioit by n Deiidi of MagtetmteS inveslvd 
•vrcoi, J or thlrdel »vs po\t, rs 9 M 38. bui not from i Bench Hilhfir^ldiss powers 9 C. 99 
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3. Hijh Conrt c&n enhtnce Bentence ap to two years. — When an accused has been suminanly tn^d 
the High Court as a Revision Court can enhance the sentence up to two years *r,the limit to whichahr^t 
cla<« or Presidency Magistrate can pass sentence, Bom. H.C.Cr. RbL, 80th July, 1833 (F.B ). 

I. Limit of Imprisonment In snmmary trials.— A sentence of six months' rigorous imprisonment in a 
summary trial is illegal as no sentence exceeding three months can be passed in such trials, when an adequate 
'entence cannot be passed, the case ought not to be tned summanly 4 L. B R. 833 = 9 Cr. L. J. 23. 

8. Limit of three months applicable to sobstantive sentence only.— The limit of three months 
mentioned in the last para applies only to substantive sentences of imprisonment and not cases where 
simple impnsonment is ordered as a process for enforcement of fine, 6 A. 61. 

6 . Bolltary conflnemenL— It is not illegal to impose solitary confinement as a part of the sentence in a 
case tned summarily The section does not interfere with a Courts power to order solitary impnsonmeiit 
under s. 73 I P C, or wiihsimilar jwwers givenbys 32 6 A. 83. 

7. Seenrity for keeping the peace.— Magistrate trying summarily is competent to require secunty for 
keeping the peace under a 106, 1686 A. W. N, ISl. 

8. Fine of any amonnt may be imposed.— There is nothing in Chapter XMI which limits the amoutit 
ol fine that may be imposed in a summary trial, 83 A, 173. 

' 263 . In cases where no appeal lies, the Magistrate or Bench of 

Records in cases Mamstrates need not record the evidence of the witnesses or frame a formiil 
where there is no “ . , .... . . , . . — 

appeal charge, but he or the> shall enter in such form as the Local Government 

may direct the following particulars — 

(a) the senal number , 

(d) the date of the commission of the offence , 

(c) the date of the report or complaint , 

{d) the name of the complainant (if an>), 

(e) the name, parentage and residence of the accused , 

(/) the offence complained of and the offence (if any) proved, and m cases coming 
under -clause (d), clause (^), clause (/) or clause (ff) of sub-section (1 ) of section 260 the value of 
the property in respect of which the offence has been committed 

the plea of the accused and his examination (if any) 

(A) the finding and m the case of a conviction a brief statement of the reasons therefor , 
(i) the sentence or other fimi order, and 
(7) the date on which the proceedings terminated 

Scope of the section —Sections 263 and 353 of the Cr Pro Code must be read together If th^ 
Magistrate IS unable at the commencement of the trial to determine whether the proper sentence to be passed 
should be an appealable one or not he must make a memorandum of the substance of the evidence of each 
witness as his examination proceeds But li he can at this stage determine that the sentence will be, in any 
event non-appealable he need not record the evidence Ii however, he aaually does so the notes of the 
evidence form part ol the record of the case and cannot be destroyed by him. W iiere a Magistrate destroyed 
such record the High Court being unable to form an opinion of the propriety of the conviction set It 
aside, <8 C218 

Hotes. 1. Record mast be explicit abost the natore of the offence and Its Ingredients.— The 

accused has a tight to be intormed of the precise nature trf the oSence with which he is charged. The record 
should stale the offence clearly and distinctly and should be complete in all particulars iSS2 A. W. N. 59. A bare 
reference to the section of the Penal Code is not suffiaent. In a summary trial of a summons-case the Magistrate 
must be careful not only to state the charge to the accused, bm to explain it to him, 1 Bar. B. R. 594. The faa^ 
found by the Magistrate must show what offence has been committed by the accused, 3 C. W.J(.381; 7P.R^ 
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1887 j 5 P. R, 1839. Where after a summary tnal the petitioner was coot icted of being in possession of a bundle 
of clothes and there was no evidence to show he had any guilty knowledge, the conviction was quashed on the 
ground that the proceedings did not disclose any offence against the petitioner Further, it was htld that 
the Magistrates record m summary trial however bnef, must show the necessary ingredients of the offence 
charged. It is not necessary even where an appeal he^ for a record of evidence to be made, but under s 264, 
the substance of the evidence must be embodied in the judgment as well as the particulars referred to in that 
section, 3 L. B. B 3^2 Cr.L. J. 37S. Where m sucha case the record omitted to show what account if any the 
accused at the time of his arrest gave of himself and no reason was given for considering such amount to be 
unsatisnctory, the conviction was set aside, 12 Cp. t. 280 (Bop.). 

2. Becopd must be anfficlently «act and sofflclenlly foil to enable the Judges of the Reyislonal Coort 
to say whether the law has been compiled with op not on the points to be recorded.— The three things required 
under this section to be recorded, (i) the offence charged, («) the offence, if any, proved, and (i»i) the 
reasons for convicting must be recorded and recorded in such a way as to enable the Court of Revision to 
say yes or no from wiihm the four corners of the record itseff whether the offence charged is an offence m point 
of law ind whether the reasons for conviction .nre good and sufficient reasons, 10 C. W. lf.79=s3C.L. J.MSo 
3 Cr. L. J. 178 ; Ratanlal 778. 

3. Brief Pcasons for conviction should he recorded — Although a Magistrate is not required to record 

anj evidence, he should m recording his reasons for the amviction, state them, so that the High Court, 
on revision, miy judge whether there were suffiaent materials before him to support the conviction. Where 
they were not so slated, the High Court, on motion, set aside the conviction, 6 C. 879 Jollowed m 18B.97i 
3 C. W. N. 231 i 6 C. V. N. 40 : a S. L. B. 3 j 1899 A. W. H. 81 j 10 A, L. J. 251 13 Cr. L. J. 708. •• A Magistrate may 

be very well satisfied in his own mind of the guilt of a person who has been brought before him , but what he 
should do, and w h'lt we must take care he does, is to leave upon records some bnei but intelhgible reasons lor 
the conclusions at which he has amved, so that our supenntendence of his proceedings may not be 
defeated "’-Per StraioUT, J , in 1883 A. W. K. Ill ; 1683 A. W. K. 213 ; 1888 A. W. M IBS > 7 P. R. 1M9 \ 21 A. 189 \ 
16 0. C. 837 - 14 Cp. L. J. 594 Sit 31 a 983 j 3 L. B, R. 8. *1 think it distinctly desirable Uiat Magistrates should 
set out under the column , reserved for the purpose so mudi of the reasons that have influenced them 
as to satisfy the accused that ihe Magistrate has considered each of the ingredients necessary in law for the 
conviction to which the Magistrate has proceeded and that, while this should be recorded with brevity, the 
brevity should not be such as to tend to obscurity There is no question m my mind trom the language used by 
the Legislature that the intention was that tn case ol this kind the procedure should be summary and the 
record should cuntam the barest particulars I am therefore not prepared, if i find compliance with these 
requisites, to interfere and to lay down that facts and re-asons should be set out atsudt lengUias to make the 
Court of Revision more or less a Court of Appeal so far as fvets are concerned. The Uw Intended the procedure 
to be summary, and it js not for this Court to lay down otherw ise than the law has directed ' Knox, J , 

21 A. 189 at p. 191 1 9 S. L R. 89 » 16 Cr. L. J. 713, Note 8 to s 260 5irp, however, 46 Id. 253. 

But in 26 Bom L. R. 1236 it is held tlist the mere omission to comply with Uie provisions of cl (5) of 
s 2b3 on the part ol a Dench of Magistrates, amounts to an Irregularity which can oe cured under s 537, especi 
ally where the case is a non-appealable one and there is clear evidence justifying the conviction. 

4. Record In appealable cases. — In case where no appeal lies, a Magistrate is bound to record a brief 
slatenieni of his reasons jor convicting the accused 8 C. 193. But he need not record the evidence of wiinesses 
to justify his orikr, 1903 A. W. H. 143 = 3 Cp. L. J. 338, where 27 a 450 is duhn^uiihed. But where a Magistrate 
of the first class passes \ sentence of impnsoniMcot lor one month and fine, his order is appealable He cannot, 
ihertfore. in such .a case make up his record m the manner presented by this section, 3 C. li. R. 8H« 

4-A. Record la appealable cates.— Section 253 of the Code applies to cases hi which no appeal lies and 
exempts the Magistrate from framing a formal charge in such cases But there is no exemption iii a case tried 
summanl) iii wfneh an apjx’alablc sentence is passed, 37 C. W.K.923. 


8. Refntal to hear evidenee la UUgal-'Recerding evldenee U not aano a» hearing evldeBee.-*Tlns 
section does not cxciisc a Magistrate from hearing the evidence of all w itnesses It excuses him from recoialing 
>e evidence of any oi the witneues But it is an elementary point that recording evidence Is not the same as 
'canng evidence In at] cnnilnal ca.vra, if the accused denies the charge, the complaiaant and such witnesses 
I'l t ^ examined and ihe ^se must be decided upon the cilpct of their evidence an order 

- «1 not m-vle wiu«3nt he tring evidence offered by the complainant is clearly illegal, 89 C. 931. 
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S. Ombiloo may be remedied iabteqneBtIj«— An omission b) a Magistrate to comply with the requite* 
mentsof cL (A) of this section, in i case In which no appc-ilties may, m some cases, be remedied at a subsequent 
I>enod, S C. L. R. 37S. Rut where no reasons are given it recently held sn 9 C. W. N. 75 that the defect 
cannot be cured by the exphnation of the Magistnte sent to the High Court in pursuance of a rule issued on 
him, 26 Rem. L. R. 1336 ; but see 46 H. 333. 

7. Aecnsed most be cxamlaed and plea recorded.— There must be exatninntion of the accused under 
S.342 mall warrant-cases. S 263 does not give the Magistrate discretion whether he will examine the accused or 
not. The words • if any ■ do notapplyto warrant-cases, 41 C. 743. Where a Magistrate altogether omitted to 
record tlie plea of the nccased, the conviction was set aside, 9 C. W. N. 76. 

8. When depoiltfon maybe proved by oral evIdoDce.— In a summary tnal the Magistrate need pot 
record the evidence and where no obligation is laid upon tlie Judge or presiding officer to reduce depositions or 
statements to w nling, they m i> be proved by persons who heard them made in order to establish the fact tl“tt 
tliey were made, RatanUl 334. 

9. Record mnit be written by Magistrate —The record in non-appealable cases must be written by the 
Magistrate. He is not authonzed, in sudi cases, to depute that duty to a cleric nor to affix Ins signature to the 
record or judgment by a stamp, 6 H.396 { 8 k. 293. 

264* (i) In every ense tned summarily bv a Magistrate or Bench in which an appeal 

j j lies, such Magistrate or Bench shall, before passing sentence record a 

able cases judgment embody mg the substance of the evidence and also the particulars 

menuoned m section 263 

(2) Such judgment shall be the only record m cases coming within this section 

Rotes.— 1. Coateats of Jadgment la appealable cases.— The judgment required to be drawn up m 
appealable eases under this section is to contain particulars mentioned m s 263, and something more, tar • 
the substance o! the evidence oii which Uic conviction was held. Cut it i> not to be entered in the Repsi^r oj 
vofHippeal tble eases, and is evidently intended to be In ‘x separate fonn so that, when necessary, it may he 
submitted to the Court of Ajipeal, WUhns, 113 A judgment which does not satisfy these particulars is liable to 
be set aside, Bataalal 725. The substance of the evidence i> a matter quite distinct from the facts which nV^y 
be considered as proved by the evidence It should also be recorded in such a way that tlie court of App^®l 
will be able to form an opinion whether the evidence is sufficient to support a conviaion. When the record 
does not fulfil these requirements a conv laion cannot Iw properly upheld on appeal 4 L. B. R 338 ^ 9 Cr L. 3. 93* 

2. Practice of matUatlog registers b hIgMy objectionable aod Illegal— In appealable cases a 

Magistrate should not make the record required by this section as an entry m ihe register prescribed by s. 2®3 
and then on the Apjielhle Coun calling for the record of the trial, cut out and send , up the portion of tpe 
register containing this entry The praaice of mutilating offiaal registers is open to the gravest objection arid 
IS stnCfly pro'ni'brted Tliere is no wanamior iMnWw, liS 

3. General sobstanco of evldenco inSclenC — A Magistrate is not bound to record the substance of 
e\ ery sepinte deposition but to state generally what is the substance of the witness s evidence 23 W. R. 6 

4. Appellate Court must quash conviction If evldenea not snlBelent— Uhen a Sessions Judge on 
appeal is unable, even with the aid of tlie Magistrates finding to form an independent opinion as to the 
guilt of the prisoners, and when the evidence wbtdi came before him is not suffiaent to satisfy him reasonably 
that tlie prisoners were rightly convicted Ar/(/that he ought to have acquitted Uiem, 11 B. L. R 33 = 20 W.R. 13} 
contra see 1 A. 680. Ihere, under similar circumstances it was Ar/tf that the Court should not hive quashed the 
conv iction merely by reason of such defect, but it it found impossible to dispose of the appeal because of such 
defects, it should have required the Magistrate to repair the same by recording a judgment in which the substance 
ot the evidence should be fully embodied, and, if necessary , reexamining the uimesseslor that purpose to have 
ordered re-tnal with that view As to when a re tnalis to be ordered, see 3 P.R.187f. See s. 537 inserted fof 
the first time m the 1682 Code alter the Rulings above 

5. Judgment must be written by Magistrate and net by clerk.— The ‘judgment in appealable cases 
must be written by the Magistrate He is not anthonxed to depute that duty to a clerk, nor to affix hl» 
signature to the record or judgment by a stamp, 6 M. 396. 
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THE CODE OF CRlMlNAt. FROCEDURE. [Chap XXIII, 


6 Record to be n&de ap before passing sentence. — The record should be tnade up at the titne of the 
trjal and not at its close from memory or from some rough note i5 M 83. 

265 . (1) Records made under sectton 263 and judgments recorded under section 2t>4 
^ shall be written by the presiding officer, cither m English or m the language 
rewrd'and^ju^menL Court or, if the Court to which to such presiding officer is immediately 

subordinate so directs in such officer s mother tongue. 

(2) The Local Government may authorize any Bench of Magistrates empou ered to trj 

offences summanly to prepare the aforesaid record or judgment bj means of 
au^onzed to^toiploy officer appointed in this behalf by the Court to which such Bench is 
clerk. immediately subordinate, and the record or judgment so prepared shall be 

signed by each member of such Bench present taking part m the proceedings 

(3) If no such authonzation be given, the record prepared by a member of the Bench 
and signed as aforesaid shall be the proper record 

(4) If the Bench differ m opinion any dissenDent member may ivnte a separate 

judgment 

Note —A separate judgment may be recorded even though the senietice be unappealable 


CHAPTER XXIH 

Of Trials before High Courts and Courts op Session 
H otel.— 1 ipplicttlOB of Chapte* to tftali Qnder CnimBlaal L»w Aoendnieat AcL— The proi isionsof 
this Chapter are npphcable to the Inals held under the /ndtan Cnmnallaw jitnendmftil y1et\lV of 1608 See 
S H ^2) — Whenholiingatnalunders.it the speoM Bench shall apply the proMSions of Chap XXUI uuh 
such mc^if cations as may *ippear necessary to adopt those provisions to the case of a trial before the High 
Court without a jury But s U (l) of that Act lays down that the pros isions of the Code shall not apiilj to 
proceedings thereunder in so far as they are inconsistent with the special procedure prescnbed m that Act. 

2 Application to Courts of Cession la Bermn and Balnchblao — As toLourts of Session ln(l) Upper 
Burma lee Reg V of 1892 Schedule s. 2 but as to Europenn British subjects see s. 22 li and in{21 British 
Baluchistan rreReg VIII 011896 Schedule, s. 3 


A — Prelimtnary 


Bned. 


266 . In this Chapter except m sections 276 and 307 and Diapter XVIII the expression 
‘ High Court meins a High Court of Judicature established 
High Court de Indian High Courts Act 1861,* (or the Government of Ind i 

Act 191*i) and includes » (the Courts of the Jiidiaal Commissioners of t k 
Central Provinces Oiidh and Sind and) ^ i x such other Courts is thti 

Govtrnor Gcner il in Counal maj b) notification in the Ga'^itte of Indta declire to be Hign 
Courts for the purposes of this Chapter • (and of Chapter Will) 


Note.— 5i'<*4 {^) IS to the meaning of Htgh Court when used in this Code elsewhere than in 
Clapicr The wordMn brickets were submitted for the words Conrtof the Kecorder of Hongoon >y 
I outr Burma Courts AetV\ ^ 4? ind fir«t Schedule 
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267 . All truls under Uus Chapter before a High Court slnll be oy jurj , and 
nownthsLmding anj thing herein conwmed, in all criminal cases transferred to 
C<^rt^io be * ^^*5^ Court under this Code or under the Letters Patent of any High 

Court established under the Indian High Court Act, 1861, =■ (or the Govern- 
ment of India Act, 1915), the trial maj , if the High Court so directs, be by jury. 


Motes.- 1. Trial la case transferred to Hijh CoarL— Where, under s 526 or s -(49, a case is transferred 
for tnil betore the High Court in its orginal cnminal jurisdiction and no order under tins section is made to 
the contrary the tnal shill be with the aid of assessors, if that is the mode of Inal in the Court from which the 
case IS transierred 

2. Mo Jury in trials trader the Indian Crtmlnal Law Aroendmeet Act, XI? of 1903.— It is enacted b> 
the said Act, is. 1 1 (2) th it no trial under that Act lielore tlie Special Bench of the High Court shall be by jury 
See Appendix XII 


Trials before Court 
of Session to be by 
jur^ or with assessors 


268 . All trials before a Court of Session shall be either by jury, or 
with the aid of assessors. 


Notes.— 1. Trial in Sesiloat Coart ordfaarlly with assessori. — Under this section m the absence of any 
notification under s 269 a tnal in a Court of Session must be with the aid of assessors IB P. R. 1SS3. 

2. Distinction between trial by Jary and trial with assessors.— A tnal by jury or with the aid of 
assessors begins only when the charge has been read and the accused claims to be tned, 15 B. 911. See also 25 
B. 691} 21 A. 106 and 32 M.220. In auial by jury, the jury is the real tnbunal and is aided by the Judge and in 
certain matters directed by the Judge Whereas ma trial with the aid of assessors the Judge is the sole tribunal 
aided by each of two assessors Though assessors do not form tne/rtiers of the Court, >•61 it is mandatory that a 
tnal with the aid of assessors should commence with at least two assessors and at least one assessor must attend 
the tnil throughout and gii.e his opinion The jur> form a tnbunal or body with a foreman and the verdict is 
the verdict of the bod> and when there is no unanimity among the members of Uie body, tlie opinion of the 
majonty prev.iits as the verdia of the body Rut m the case of a mil with the aid of assessors, tlie assessors do 
not form a body and each acts and expresses his opinion individually, and the judge is to invite the opinion of 
each separately and record it. The Judge is the sole Judge of law and fact and the responsibility of the decision 
rests solely with him, though in the deasion of the case he is expected to take into consideration the opinion of 
cadi assessor Per Uhashvam Avvanovr, J in 2t M. 923 at p. 936. While the individual opinion of each 
aasessor IS taken the individual opinions of the member of a jury are never intended to be disclosed, 36 H. 535. 
.S' e also 13 A. 337 and 6 C W. M. 719. 

(0 Difference i« procedure —The law mikes no distinction as to the procedure at the trial between 
d trial by a jury and one with the aid of assessors, except as to the summing up m the case of the former, and 
the manner in which the verdict in the former and the opinion of the assessors in the litter are respectively 
Uken,S3 B.423. 

(*0 Judges postiion therein — In a tnal by jury, the Sessions Judge is exactly in the same position as 
the jury in dealing with the evidence properly given before him and he is bound to confine his attention solely 
to thit evidence, 27 C. 295. In a tnal with assessors, the assessors are, no doubt to assist the Judge but they 
hav e no power to appreciate the evidence so as to biud tlie Judge The opinion of the assessor must have, no 
doubt, regard paid to It but after all It IS the Judge who has to decide the case on the facts as well as law His 
IS the final responsibility, 14 Bam. L. R. 710 = 1 Bom. Cr. C. 199 = 13 Cr. L. J. 677. 

3. Evidence ought not to be taken In the absence of Juor and assessors.— When evidence is taken 
alter discharging assessors, it is recorded coram non jttdtce, %.e . before a tribunal which has no authonty to 
reoird it and conviction based upon such evidence will be reversed, 19 A. 136 ; 7 Bom. L. R. 978. Section 537 
does not cover such an irregulaniy In only one instmce is a Court of Session authorized to record evidence 
m the absence of jury or assessors, and that is when additional evidence is called for by the Appellate Court 
under s. 428 see 43 A. 225. 


*Tbe «ordi snj SeviT* or the CoYrrsoent of India Art ISIS,” wrr* loMrlrd bjr Act XIII of ISIS 
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THE CODE OF CKIMWAL PROCEDURE 


[Chap xxm. 


269. (1) The Local Go\erQment coay» ^ ^ 

Local Govemcieut order m the Ojffiaai Gazette direct that the tnal of all offences or of 
ma>^der trials before Particular class of offences, before any Court of Session, shall be by 

Osurt of Session to be jury in any district, and may, with the like sanction, revoke or alter 

order 

(2} The Local Government, by like order, may also declare that, in the case of an> 
district m which the tnal of any offence is to be by jurj, the trial of such oSences shall, if the Judge, 
on application made to him or of his own motion, so directs, be by jurors summoned from a special 
;ur) list, and may revoke or .liter such order 

f3) When the accused is charged at the same trial with several offences of which some 
are and some are not triable by jury, he shall be tried b> jury for such of those offences as are 
triable by jury, and by the Court of Sessions, with the aid of the jurors as assessors for such oi 
them as are not triable by jury 

Notes.— 1. Trial ot £aropeaa Brltiah awbject — As regards European British subjects, this section 
must be read subject to the pro\ isions ot s 451 

2. Interfereaee with rl£ht trial by jary U not ultra virta of the Indian Legislature.— TJie 

so far as it interferes with the mode of tnal by jury is not ultra tnres under the proviso to s 22 of the ludiaa 

Counah <4f/(24and2S yte c 6^) Emperor v Karttk Chundra Eutl followed y Ameer fChatty^ P* 

F. 382 and 439 approxed 37 C. 467 at pp. 4SS .and 316-517. 

3. Partleaiar classea of offences. '' 'i " ' 

notified that whereas by orders previously 

juty in the TinneveJiy district and that i * ‘ ' 

stood committed tor tnal and others might thereafter be similarly committed m connection therewitl], the 
Governor itvCounctlwith the previous sanction of the GovemonGeneral mCouncil directed under this section 
that the previous orders be revoked as regards the persons referred to and that such persons should be tneo 
with the aid ot assessors and not by jury Certain persons having been so med for offences under ss. 148, 454. 
585 ind 323 I P C were convicted and sentenced and on appeal it was contended that the class of o^tncts 
reieired to m this section must be ascertained according to some classification recognized by tlie I egisfature— 
such as IS found in the PenaJ or Procedure Codes, e^: , offences against the Slate, against the person, etc., or 

baiivble offences.cogtitaable offences etc. hela that there was no reason shown for putting this narrow ojiistruci 

alow ow the words ‘ class of ofleuces ' But offences might be classified according to the persons who com 
mitlcd them, »e, the offenders or according to the person or property against whom or which the 
are committed or in regard to the particular occasion in oonnection with whicJi they are corotnitted. 
fact oi offences having been committed by old offenders or members of criminal tribes, or against women ^ 
against pubhc property would afford reasonable ground for a classification and so viowM offences 
with an outbrenk directed against a certain section of the community and that hence, the offences conne 
with the particular outbreak had been rightly treated as a ' elms of offences" that it was competent to le 
Madras Government to revoke the previous notification so far as it related to that class, 23 K. 632. 

4k pFoeedBve at a trial where some of fbe chai^ca are triable by J«*y and *otne wfth **'|,*^j*J****.,me 
-.-Tlie accused were tried by a jury for anoffence unders. 395 I P C, and by the Judge with the aid of the > 
juror as assessors for offences under ss. 396 and 397, 1 P C Exception was taken to the conduct ot w . . 
that the accused were prejudiced by the simultaneous disposal of a chirge triable by a jury and of <m^e 

with the aid of assessors /fr/rf the trial of all the offetioes charged togedicr is coniempiated by s i )• • 

L 3.717 fU.) A Sessions Judge tried by jury, an accused on two charges— one of vvhich was and tie o er 
not tnaiiie jury, and dissenting from the verdict of the jury referred the wholecase to the High Cou^ 
ttut he should have first recorded the opinion of the jtuy as assessor regarding the charge not triable > J 
and ihv. High Court could treat iht verdict on the latter cha^e as v did, NataDlai 680. Again, vvhefu Rt a ri 
b> jury lor offetvx under s. 397 5 p C. and with the aid of assessors for on under •>. SOI, I P C t le 

aveuved were an)mtir<] of thest* offences tnit the Judge convicted the accused of the offence of Wuving « 
b) admi.efous weapon under s 321 I J* C nldiout «.nuinng the jury as as!>«ssors to give dieir opmW« 
wtUi r.-(.^encrii>etnos,n.l re<-orUmR aucli opmloii w required s 309 J/e/d, that the conviction h 1» bi u, 

I Th. •nk «s» ,, Courw'I »w»ooil»i#<l fcr Art XJCXllItcflti® 
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s 269.] 

Welf !1| 831. In 9 Bom. L. R. 1057 = 6 Cr. L. J.236, the accused uere tried by the Judge with jury on charges, 
under ss. 304 and 325 of the Penal Code The jury found the accused guilty with respect to the chnrge under 
S.325 with this \erdict the Judge disngreed, and he referred the case to the High Court under s 307 //Jr/rf, that 
the case should be sent back to the Judge who tried It, with a direction, that he should pass orders and dispose 
ol It as in a case tned by him with the aid o! assessors on the minor charges against the accused, under s 325 
In 22 M. IS the accused was charged with dacoity {s 395— jury case) and murder in dacoity(s 396— assessors 
case) and it appeared from a perusal of the preliminary register that the accused were either guilty under s. 396, 
I P. C, or not guilty at all, but the accused were nexertheless tried by the Sessions Judge and a jury and on the 
jury finding the accused not guilty of dacoity the Sessions Judge disagreeing with the verdict referred the case ■ 
to the High Court , held, that the procedure adopted by the Judge was wrong and that he should haie tried the 
accused with the aid of asseesors. See also 23 M.tSl; (1911) 2 U. V.B. 19T <=12 Cr.L.3.433. 

5. AH the members of the Jury are to be coastUnted aueisort aad tbelr opiaion taVen.— \\here the 
accused were tried at one trial for two olTences, one of which alone was triable by jury and the Sessions Judge 
after taking the verdict ot the jury on tint charge, took the opinion of two of the jurors onlj as assessors on the 
other charge and convicted the accused on both the charges. Held, that the conviclion on the latter charge 
must be set aside as the Sessions Judge was bound under sub-sec (3) of this section to take the opinion of 
all the jurors as assessors and that his failure to do so cannot be treated as mere omission or irregulariu curable 
under s. 537, 26 H. 898. The accused were charged under s 39S, I P C, an offence tnable by jurj and also 
with offences under s 147, I P C, and other sections triable by a Judge with the aid of assessors and were 
jointly tned , fivegentlemen were selected to form a jury and twoof them were chosen to help as assessors. In 
respect of the latter offences the Judge diffenng from the two assessors convicted them of noting , held, that the 
Judge was bound to constitute all ihe members of the jury as assessors from trying the non jury offences and the 
Judge not having done so, the conviction was tllegal.26. ll.S98/o//o:&'^d, 21 H. h- 3. 820 b 10 U. h, T.22 b 12 O. 
L.J.2S9. also 13M.426. 

6. Trial with atieasora of a Jery caae may be valid if no ebJectloD taken.— When a jurj case was 
tned wltii assessors and no objection was taken at the tnai, held on appeal that the omission to take the 
objection at the trial before the Court of Session was fatal to the contentioa Section 536 (2) applied, 28 U. 632. 

7. Trial by Jary of ease triable with (he aid of ataeasm is legal and valid.— When an offence triable 
with the aid of assessors is tned by jury such a mai u a legal and valid tnai see s 636, I C. !«. R. 409. Unless 
the accused intervenes before the verdict is delivered and gets the procedure applicable to trial with the aid 
ot assessors enforced, he cannot be heard to complain, 33 B. <23. See also 25 C. 559 , 9 U. 42 ; 3 C. 765. In these 
OSes It was Ar/i/, that a Sessions Judge after he has erroneously taken the verdict of the jury on a charge of an 
offence not tnable by jury but with the assistance of assessors cannot correct his mistake by treating the verdict 
as opinion delivered by assessors. .S'^/23 B 696; iBoni.Ij.R. 114, 26 U. 243 , 6M L.3. 1 Ib26U.243 (footnote). 
In such a case, an appeal lies only on a matter of law and not on a matter of fact 29 B. 680 (F.B ) followed in 
33B. 422. Dutsrr 24 W. R.18 -ind 30 j 3 C.76S, 26 M 243(^cr Benson. J }and 13H.626; 27 Bom.C R 1416. 

8. Offence triable by jery— (n) BeogaL — Trial by jury his been extended to Uie distnct of 24 I’ur 
gannas Hooghly, Ourdwan, hloorshidabad, Nnddeili, Patna ind Dacca in the case of offences under Chapter 
VIII, XI, XVI, XVll, XVill, ColeuUa CoxelU,Zl^ March, 1893, and to offences under Chapter XX, I P C, 
abetments of and attempts to commit such offences. Xbid March, 1895 Trial by jury has been extended to 
the distncts ot Chittagong, Mymensing Rajashain and Jessore m the cise of offences abovemenuoned.— 
Calcutta Caietie, 19lh April 1897 

(6) Madras.— Tnai by jury is extended to all Courts of Sessions in the Madras Presidency, except 
those in the Agencies of Ganjam, Godavan and Vizagapatam to the following offences under the I PC, 
55.379,380,382,392— 393,397— 402,411,412,414,451— 459and 461 G O of 20 lh March, 1883, Fort St. George 
CtfzziKr, Part I, p 110. It is also extended to attempt to oomnut and abetments of offences under the above- 
mentioned sections of the IP Cm all the districts, c-xcept those abovemenuoned. Ibid, G O, 28th 
September, 1894, Fort St George Gazette, 1894, Pin I, p |l»j 

(r) Bombay.- Tnai by jury has been extended to the distncts of Thana, Belgaum, Surat and Karachi 
Oty, m case of all offences punishable with death, transportation for life or impnsonment of ten years, while in 
Ahmedabad distnct only offences punishable with death shall be tned by jury In Poona distnct all offences 
for whicli under Chapter V III or XI or XII or XXI or XXIIIorunderany of the said Chapters takenm conn ec tion 
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THE CODE OF CRIMINAL PROCEDURE 


[Chap XXIH, 

with & 75, 1 P c the piini^hmetn an irdable i<5 deatb transpOnlion for life or impnsonment for a period of ten 
years or upwards and Uso aJMbetmems or attempts to aimmtnny of the offences above described are to be 
tried oj jurj 

(<f) United Provinces and Ondh— Tnal by jury is extended to Allahabad, Benares and Lucknow in 
the case of the following offences under the Indian Pern! Oxle —0 ) Kidnapping and abduction— Sections 3SJ 
to fboth inclusive) J72 and 373 1 P C (2) Rape— S«:tton 37S (3) Theft—bections 379 380 SSlanciaS”, 
14) Robbery and d^coity— Sections 392 to 39a (bodi mdusive) 397 398 399 and -tOl (5; Criminal misappropru 
tion— bections 403 and 404 (t.) Receiving Stolen property— SecUoiis4Il to 4l4 (both inclusive), (7) Mischief— 
bectiuiis 42o to 432 (both inclu-jive) 4d4 435 ^36 and 440 (8) House trespass— Sections 448 450 to 462 {both 
inclusive) {9) Offences rthling to marriage— Secttons493 to498(bodnndu5ive) (tO) Abetmentsof aodtttempB 
tu comittu any ol the abovemetuioned offences— Oapters ind Will of the Indian i’eiial Code 

(«) Barma -Tnal by jury his been e\tendcd to Rangoon town district of the Pegu division and 
the Muulmem sub-division ot the Amherst district See Burma Gc'ette, 1900 Part f p 32t for notification 
issued lor the Tenassenm Division 

{/) Assam —bee fsi i« GazetU I903 fart II p I70 for ilie notification for the Assam \ life)’ 
Sessions Court 

ot Session^w^^b^^u 270. In every tnal bdore a Court of Session the prosecution shall 

ducted by Pubhv Pro- be conducted by a Public Prosecutor 

secutor 


Rotes— t Public Pfosccatop— For definition sees Hi), ft is highly undesirable for the proaeaitiwi 
lit SessionsCouri to be coudiiaed by ofhcersof Police, 13 W. B 18 See Chap XKXVHI for other provisions 
dealing with Public f rosecinor>. , 

2 PeilUuaof private pleader esgaged by party —II any private persoiunstrucbs a pleader to prosecaie 
Its iny court my person lU a cn»e of winch the I ublic Prosecutor has charge the Public Prosecutorsh^lf cofiduct 
the pTOTeciition ind the pleader so instructed shall act therein under his directions— Session 493 ' The \ ubhe 
I r iseciitor m ly k il hiniset yi thv, services ot the pie ider engaged by me complunant, II B H C B 102 and 
the -.pecial aiiihoTii vtio he fJiairici Mngis.lntfc ts not necessary 23 W R 1* 

3. OisissloD lathe appoistmeot of Bnbho Prosecator — This section cau only be reasonably convtructed 
is director)* The ibaenceoriPublic Irosecutorin i panicular case belore a Sessions Court whether by revscii 
of m omission on the p»rt ot the oovernment or of the district Magistrate is it most in irregulariiy which is 
cipiblc Ol being cured b> s. a37 33 P R.18S7 

4 Private Pro*ccatoe cawaat coadaei PtesecutWa — In v criiwuval prosecution on indictment die 
prosecutor h-is no right to ddtvss the jury or to co iduct the prosecution A V Bnce 2 fi and Aid 695 > B ' 
Gumey 11 Cox 414 


JJ — Covimencetnent of Proceedings 

CommeitTOiietii ui 2?!. U 1 When the Court lb read> to commince the trial, the accused 

uial . shall appear or be brought before it, and the cliargc shall be rtid o 

Court and explained to him md he shall be asktd whether he is guilty of the off'-nce ‘diirg orj 

claims to be tried ' 


Ilea o! giiiUy 


(f) If tlie acoised plods gudty, the plei slnii be recorded, and he 
may bt convicted thereoo. 


Notes —1 C«nrt to be earefal to Me tb«t the cherge he* Men fiUly expUhied — s 3t5 lor ^ 
vtilurewhen accused doe-- nut understand proceedings. When atnigning m accused person . 

rettmng I is plei the Court s.J»ou5d be cwrt-hi! lo insure tJie exphintion of the charge m i su i 

esplidi t enahlc the ixuvxt to uiidersnii 1 ttionHighly the inture of the charge whidi he Is a 
1 ileal a C.828I W*lp Il,M6 and 339; S Bom JL, R, «39 Simply rtntliiig out the charge to the “ 

n noi siirtidcnt, I ui ii umst be ei^plainevl to him ^^here tic datge is not cxplalfted the conviction w 
1 mM »^i -sicclillj il in M oi wl il lor tile B K SI See »bo 18 A L. J 441 
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269-271 3 TRIALS BEFORE HIGH COURTS AND COURTS OF SESSION 6^7 

3. The record tnsit ihew that charge has haea read erer and etplalnad and plea taken. — The record 
must contain the ustnl entry as to the charge being read over to the accused and as to his plea, though'' the 
absence of same will not aRect the xahdlty of the trial if it is referred to fit the judgment, M H C Ref trial 17 
ofl906.31 Cr.L.J.410. 

S. Effect of not recording plea.— If the accused pleads guift>, the plea should be recorded. Where no 
such plea appears on the record, the com '■tion is bad, and must be set aside and a new trial ordered on the 
charge fl H. L. T. 75 $ 5 A. L. J. 157 -> 1908 A. N 84 

4. Accsted'i statement to he recorded In the language conveyed to the Court —It is not necessary 
that the statement of the accused made in *i foreign language should be taken down in the words of that Ian 
guage. The language in which It IS con\e>ed to IheCourt ^ the interpreter is the language in which it should 
be recorded, 5 C. 826. 

5. Accused mnst state his plea by his own month. — The accused should plead bv his own mouth and 
not through his counsel or pleader, 19 Yl. R. 42. No pleader can be called upon to plead on behalf of his client 
‘ guiU> ' or “ not guilt) ' and it Is improper fora Magistrate toact on such plea, 6 Bom. L. R. 881. ,SVeNote 2 
under s 25S 

6. Admbstona by pleader appointed by Court not binding on aeenied. — Admissions made by a pleader 
appointed by Court to help the accused in bis defence are not binding on him. The position of a pleader so 
appointed to defend a prisoner accused of murder is not the s.ame as that of a pleader appointed by the accused, 
2 Bom. L.R.7S1. 

7. A confessional statement at the close of a trial Is not a plea of guilty.— After a pnsoner has claimed 
to be tned, all the evidence, whether the statement of witnesses or admission of the prisoner, should be laid 
before the jury Such an admission made at the end of a mails not a plea of guilty upon whidi a Sessions Judge 
could record a finding without taking a verdict of the jury. Weir II, S34 $ 7 Bom. L R. 781. 

6 The accused should never be called npon to plead In the alternativo but separately upon each head 
of charge.— The accused, was charged with the ofience of culpable homicide not amounting to murder 
or in the alternatne with the offence ol grtevoas hurv On the charges being read over to the accused, 
h pleaded guilty to the second head of the charge only, vtt, tliat of causing grievous hurt The Sessions 
Jud^e accepting this plea sentenced him //c/d, that the accused should never be called to plead in the 
alternative, but separately to each of the heads of charge, Ratanlal 327. See also 10 B. 124 

9. Flea of guilty must be distinct admission of each and every fact necessary to constitute the 
offence charged.— Unless the accused distinctly admits each and every fact necessary to constitute the offence, 
and unless the Judge himself finds on the admissions made that the ofience charged is legally established, he 
should take the evidence and come to a decision thereon Where il appeared that the accused had admitted 
tliroughout that he beat deceased (his wife) and that she died but it appeared open to question whether he 
admitted the existence of any connection between the beating and the death, or of any intention to cause such 
bodily injury as was likel) to cause death //e/d, that the conviction on the plea of guilty of culpable homicide 
not amounting to murder could not be sustained. Weir 11,336. If an accused pleads guilty, the Court ought to 
satisfy itself that he confesses the full offence charged in the indictment, v Go/a/han, C. C. A. 11 Cr. Ap R. 79. 

A pnsoner pleaded guilty to an indictment charging him in first count with stealing horses and in 
the second count with receiving the horses knowing them to have been stolea On being asked whether he 
had anything to say why sentence should not be passed upon him he said that he was guilty of taking the horses 
not knowing that they were stolea He was then sentenced — //e/d, that the plea of 'guilty was wrongly 
entered and all proceedings at the trial consequent on that plea were bad , that a plea of ' not guilty ’ must be 
entered and the case must go backfor triaL Rex v Ing/eson, (1915) 1 K. B. 512 

10. Plea of gnllty most be noeqnlvocal and properly takea— A pnsoner charged under s. 211, 1 P.C. 
with having brought a false diarge with intent to injure, by accusing A of having caused the death of a person 
under s. 304 A, I F C, stated at the mal that the onginal complaint made by him was false, and that he made 
It unthinkingly The Sessions Judge treated this statement as a plea of guilty, and convict^ him. No record 
of the pnSoner's plea appeared on the proceedings, nor did it appear that the charge had been explained as well 
as read to the pnsoner, and the Judge consider^ that the onginal complaint did not amount to a false charge 
of an offence under s. 304-A //e/d, that the conviction was bad, 7C.96s8CL.R. 47L In where an 

accused person when called upon to plead to a dia^ before a Court of Session, instead of pleading guilty, 
42 




ess 


THE CODE OF CRlMIXAt- r>ROCEDURE 


[Chap xxm, 

makes 3 long jrambUng statemect more or less a(hrmiut^g)}ilt,it ^vQuldbe much safer if the Judge recorded a 
formal plea ol *• not guilty ” and proceeded to try the case In the'ordjuary way, recording the e\idence. 1908 A. 

K. 54 isB 5 A. Xi. IST es? Cr. £»• J. S9S, Set also Notes 1 ) and 12 below 

li. statement cC accused mast be taken a« a vhele* — It is not the dut) oi the Sessions Judge at the 
time of recording the plea to decide whether ^nj Statement whidr accompanies it. is true orfalse— anj sudj 
statement must be regarded as explanatory oi the pi«. Batanlal 532. Id 11 C. *10, an accused pereon in .snswcr 
to a charge of murder stated that he had killed hts wife, but that he had done so in consequence of his having 
discovered her man .ict oi adulien on the previous dry that sudi a statemcot did not amount to a pfea 

of guilt> on the dnrge, and that « was the duty ot the Court to tr> whether the provocation, therein disclosed 
was sufhaemli grave and sudden to reduce the offence Also where the prisoner admitted that he had 
accompanied the dacoits for n short distance, but that he had turned back almost immediately and had had 
nothini, to do with the dacoiiy that afterwards look place, ar^ did not know that such an offence vras liJ 
contemplation. Met, that the statement does not amount to a plea ofgmlO,7 ST. it 39- llTieje a person 
accused of murder acknowledged having struck his vtcUm but repudiated the inteutton to murder, and the 
Sessions Judge accepted this acknowledgment as plea of gurhj, and omitted to record any further evidence 
held that the judge was bound to accept the sialcmcnt of the accused as 3 whole if it was taken as a confession 
at ill 25 W R. 23, 14 B 554. A pnsoner stated before the committiog Magistrate that be committed the 
homicide with which he was chirged because Cif his body being then possessed by the goddess Waisubat 
BeJore the Court oi Session though he pleaded guilty, he informed the Judge in reply to the first question put 
to him that he committed the homicide because he was subjea to epilepbc fits. H/Id, on appeal that the 
pnsoner could not be held to have pleaded guilty and could not therefore be convicted on that plc^, 
Kataafa) 633. When a |wi«oner pleads gciliy.'but goes on to say that he did not commit the offence 
wind! he is charged, the plea is really one of tfuiffy, U W- R. 5i See also Note 4 to s. 255 

18. Cede axhaastlte u to ‘ pleadlag ’—pie* of • not gaflty ’ not recogolred by the Cod,e.-Ss. 271 asirf 
272 contain all that is necessary as to pleading and there is no need to supf^ement th«f comwts by a reference 
to Miy other •^stem of judicature The accused can plead guiltj under 8.271, be can dum to be tried or he can 
refuse to plead which IS taken to be same as cfannjng to betned. The pleaof 'notgoilty* Isthusoneaot 
tecognUed b) die Code This is intentional and designed to get nd of a great mass of English law relating to 
cnroiBBl pleading iti* open to the accu^ to make any answerto an mdicrmeni except gui/tyoraclaini 
to be tried 4tC.1072. 

13. Vbere a plea ef tfaQly li apoa s »pect8e ch*rge,coaxlcUOB npea aaotbei' charge U bad la law.— 
WTiere an accused person pleads guilty to the specific offence wnth which he is cliarged, he cannot, on sucli 
plea, be convicted of an offence other than that speoficany charged, Weir II, 333 (1881). Thus where an 
accused person was charged with the offence of murder and the charge was not proved, but the Court 
coovlcted her of the offence of concealment of birth which tt considered was admitted by her in her examiti> 
tioa bj the Court it was held, that such convvction was illegaL A charge of concealment of birth shouW 
hive been Iraraed and the accused tned thereon, Ratuilal 356. Again, where an accused person pleaded 
guilty to the charge of culpable homicide not amououog to murder, bm the Sessions Judge, having regard to 
the evidence before the commiiang Magistrate, coitvieted him of grievous hart instead of culpable homicide 
net Brnounung to minder on his own plea It was held, that the Sessions Judge should have tned the case 
It was illegal W convict the accused of an offence ol whidi he did not plead gutlq and for which he was 
tned, Ratanlsd 413. 

14. Fle» ot gaOty of the offence «1 warder b notnatacleat to estahUah offence ot eslpaWe bemlcW# 
sot amonailsg to taarder. — Where accused bos p2e.ided gmltytoa charge of murder, conviction oi cut{» e 
homicide not amounting to murder is illegal, 9 S. L, B. 38 tO Cr. L. 5. W’here diere is dear 

case of murder, a Sessions Judge cannot legally, without trying the ease, accept a siarement „ * 

accused who is charged wtUi the offence of niurfer, as sufficient to establish his plea of guihy of the offenw 
of culpable homfdde not amounting to murdet on the ground of grave and sudden provocitioii, anti comirt 
»mi sentence him according!) for such offence on his own ptea. Rataidal 4f0 

tS. Trial does not end with the plea of gatity— DlKreUenary with Court to coatiaoe trial er 
plea,— ii t}>e Ju<ia.e doev not think fit to convitt the pnsoocf on the charge to whn* he has pleaded gm!t>, 

.iit tld proceevi lo iry Vnni atvi thereupon be will hate to take all the evidence in order to determine whether t 
j»jw »i,fi>rnifir<liheoffe»fe »o Which he had f^esided guilty or any other offence Midi which he is charged. 
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< B. L. R. App*- Cl. Thus there need not necessanly be a conviction on the plea. The Code draws a clear 
distinction between conviction and sentence, 8 B.89;7 A.i60., After .a plea of guilty a trial may be con 
Tinued to ascertain the actual p.art taken by the accused m older to assess the punishment, 33 A. 03. The 
tnal of an accased person does not necessarily end if he pleads guilty, but. evidence may be taken (especially 
in cases of murder), as if the plet had b«n one of not guilty and the case decided upon the whole of the 
eandence including the accused s plea. .\ trial does not stnclly end until the accii>ed has been either convicted 
or acquitted Of discharged, 33 U. 151. .S>ralsol»B 195] andlS C. W. N S92»^C.L J. 391 = lOCr. L J. 431} 
87 A. 347. 

16. In capital caiei, desirable not to assept plea of g silty.-'* It is not in accordance with the u»ual 
practice to accept a plea of guilty m ajease viiheie the natural sequence would be a sentence oi death.’ Where 
on a tnal for murder the accused was pul som* que»tioni in 'in^wer to which he said he hit the deceased and 
the Sessions Judge, treating the statement as ap)ea|of guilty convicted the accused of murder, it was 

(i) that it was not in accordance with the 
sequence would be a sentence of death 
without necessarily admitting that he c 

intention or a certain knowledge. 8 Bora. L. R. 243. In capital cases where there is any doubt as]to whether an 
accused person fully understands the meaning and effect of a plea of guilty it is adiisab'e for the Court to 
take evidence and not to convict solely on the plea of the accused, 19 A. 119. A plea of guilty should not be 
accepted in capital offences 54 P. R. 1905 ; 19 Bern. L. R. 355 ; 30 A. L. J. 320. 

17, Trial to be fall asd oomplete, where aecused not convletod on hfs plea,— In a trial by^ury the 

plea of the accused was recorded by the Judge as follows —'The accused makes a statement admitting the fact, 
but alleging provocation." Jurors were selected and after some adjournmsnt, one witness was examined for the 
defence and pleaders on both sides heard and the Judge in charging the jury observed ‘ the evidence for the 
accused avasso overwhelmingly strong that I had no hesitation in accepting his full statement of the facts 
gi\en by the accused m this Court ’ The jury returned a verdict of guilty and the accused was 

convicted. that there was no legal uial and that the conviction must be set aside li the 

Judge was of opinion that the plea of the accused was one of guilty, he ought to follow the proce 
dure laid down m this section, but if he decided that the plea did not amount to a plea of guilty, the 
tnal ought to have proceeded m the usual way under $.372 and the verdict of the jury ought to have been 
taken upon the evidence and noi upon the judges view oi the strength of the evidence, 6 Bara, L R, 672. 
Wherea prisoner had admitted before theCourt ofSession thathe had killed his wife no assessors were 
empanell^ At the end, however, of his confession he stated thathe was not m his right mind at the time 
The Judge therefore proceeded to record m*dical and other evidence on the point, and having corns to the 
conclusion that there was no reason to doibtfrom th» prisoner’s condu't either prior or subsequent to the 
murder, thatm committing the murder, he knew that he was doing a wrong act convicted the prisoner 
Held, that the plea, was, in effect one of not guilty and that the trial should not have proceeded 
without assessors and that it should be quashed, 5 H-W. P. S. C R 110. In another case the accused 
confessed having killed his wife and pleaded guilty at his tnal for murdT The Sessions Judge recorded 
bnefly the evidence of two prosecution witnesses to determine whether the offence committed was or was not 
<ulp3ble homicide amounting to murder He found the offence was murder and sentenced the accused to trans 
portation for life on the ground that the accused, without b»ing actually insane so as not to be aware of what 
he was doing, appears to be deadedly a man of weak intellect* On appeal it was urged that the accused was 
insane or at any rate incapable oi understanding the charge against him and the Chief Court accordingly set 
aside the conviction and ordered a re-tnal and an inquiry under s <53 SI P, R 1905 a 3 Or. L J. 8). 

18. Practice if plea not accepted —When a Judge decides to try a case m spite of the plea of guilty, it 

^ . ii f — ...» r » i» -J .1- .. . J ,5 directed to enter a plea of not guilty The 

J- le case IS meaningless unless he accepts it If on 

ecn the Crown and the pnsoner, which he had tu 
tiy.9C.L.J.8S.»10CF.L.J.329;Welrn,339 (1886) , 198.195; 23 A. 53; 13 C.W.H 89]«9 C.L J. 391^10 Cr. 
li. J. 484. The proper course to be adopted when an accused person who is tried with others pleads guilty Is 
either to convict him on his plea and remove him from the dock, in which case his trial would manifestl) be at 
an end so as to warrant his being called as a witness either for or agam»t any person who has been accuse 
along with him , or to allow the trial to go on as if the plea had been one of • not guilty ’ m which case the 
<Soes not end with the plea of guilty and therefo'e anj coiife:.sion made b> the person so pleading could 
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into consideration tinders: 30 of A^against any other person who ivas being" jointiy fned 

with hint for the same offence, 23 M. 131. Btit if the plea of g:niJt} is accepted, the accused pleading guilty is not 
jointl) tned along with others and this confession cannot be taken into consideration against the others, 15 P. R. 
1911 = 13 Cr. L. J. 603. See also 11 P. R. 1900 j 37 A. 23T. 

19. It b Biifslr to peitpone coavlctioa on plea of gailtf solely irlth the vletr of aslog the coofesiioa 
against a co-accased.— It is unfair to deter the conviction of the accused solely with the view of having his 
confession considered against his oc^accused who have pleaded ‘ not guilt},' 23 A. 33. But it could not be 
properly fieiti, that the accused who confessed before a Magistrate and had pleaded guilty before the Sessions 
Court was under trial with the others, so as to make his confession admissible under s. 30, Indian £indence Act 
against them, IS B. 66 ; 19 B. 199 ; 4 C, 483 (P.B.) . 2 C W. H. 749 » 17 A. 324 } 22 A. 443 ; 7 M. 102 } 22 M. 491 and 
11 P. R. 1900. It IS against llie spirit of law to postpone the conviction so that the person who has pleaded 
guilty may tedinicall} be said to be tried jomDy for the same offence and thus create an opportunity for the 
purpose of allowing the statements he may have made lo be considered against the co-accused 30 A 640, 
IS C. W. N. 522 = 9 C. t J. 291 ^iOC L. J, 4S* i 12 A, L. J. 1239 = IS Cf. A. J. iffS. 

20. Teat for finding whether plea accepted nr ant.— The question whether an accused who plead> 
guilty was being loimly tried with the other accused who did not plead guilty, so that his evidence could be 
taken mto consideration against them under s. 30, fadtan Evidence Aci appears to depend upon whether tJie 
judge accepted the plea of guilty or not The test seems to be whether m fact, the trial proceeded as against 
the accused who had pleaded guilty as If he had not done so, rr, whether for instance he cross-examined or 
tvas given the opportunity of cross-examining the witness, whether he was examined himself (and inaase 
where there are assessors), whether their opinion was taken as to guilt, IT. B.R. (1913) 2od 0r,170«:14 Cr, L.I, 
666 The test IS wihether the Judgment discussed the guilt of the person pleading as an open question to be 
decided on the evidence on record 13 P. R.19ll>*i3Cr. L.4.605. 

21. Effect «( partUl plea of geUty.-^When a person is charged with Juving made two contradictor} 
Statements, he may plead guiUy of having falsely made one statement Here bodi statements may be false so 
that because the prisoner pleaded gmlty to one charge he should not of necessity be acquitted of the other 
Lcraktng at the special nature of such i^rges ihe prisonerought not lo be allowed to elect which statement he 
shall idmit to be false llie fact should be tried as under s 272 it is opiional with the Court to do so SW.R 6 
(Cr. Let). 

22. Where plea, In «ffe:t, is one of not gailtj, convictfon upon a coofesslao before the committing 
Magistrate Is bad.— A bessiyns Judge, after a pnsoncr upon liis inal has pleaded wiat in effect amounts to a 
plea of not guilty is not justified in convicting the pnsoner solely upon a coalession made before the commit 
ting Magistrate, 2 If- W. P H. C. B. 479. Some corroborative evidence is necessaiy to warrant the Court ot 
Session in acting upon a confession made before the commuting Magistrate but retracted at the trial 18S6 
A. W. N.21,23B S16 

23. Plea of guUty when no assessors —Where the accubcd pfeadi guilty, his conviction is valid, 
although tliere are no assessors 10 W. R. 43«s2B b R 23 (F.B) S W. R 31 (Cr. Let), but the plea must 
l>e recorded, 6 M. L T. 3t6. 

24. Form of proceedings lu trials before the Court ot Session seeS H C Cr Or,f 2B, tt'dims — d 

272* the accused refuses to, or does not, plead, or if he claims to 
be tried, the Court shall proceed to choose jurors or assessors as hereinafter 
directed and to try the case 

Provided tliat, subject to the right of objection liereinafter mcntioneil 
iJie same jury may try, or the same assessors iiny aid m the tnal of, as many 
accused persons succcssucly as the Court thinks he. 

Net *!.— 1 If tha accnied refoiei lo, or does not plead.— W hen Ihe accused person nukes no 
lo tti« ewiuiry wtieUier he {» guilty or Ins in> defence toioaLe it ^ouldbe ascertained whether he 1* obsiiiul*- J 
mut.* or ilumb ea i inCa/ioHie De\ If he be found to be Obstinately mule the plei of ‘ not guillj “ should W 
fe. .K led ar,.l the trial should proceed if fw. be foun I to be dumti ex itsttJtujne Dei an iiujulfy should 
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be made as to whether he is sane or insane or incapable of being tned. If found sane, a plea of ‘ not guilty ' 
shall be recorded, and the trial should proceed , but if found to be insane, the procedure laid down in 
Chap. XXXIV should be followed, Batanlal 19. 

S. Cemmeacement of trial —The actual trial does not begin until the charge has been read and the 
accused claims to be tried, IS B Sli ; 33 B.69i and H.saO (jrr Note S to s 2ot). If the accused refuses 
to plead or claims to be tned, the Court must proceed to try the case and where the tnal is not by jury, it must 
be conducted with the aid of two or more assessors as members of the Court, 3 B. L. B. 33 (F.B.). The accused 
person shall not be examined by the Sessions Judge tmmedxattly after he has been called upon to plead, if his 
plea be * not guilty,’ 3 Agra H. C. R. 35 

3. Where there U no evldaaee for proiecatloa Judge Ii hound to find not guilty.— In tnals before a 
Sessions Judge with assessors, when the pnsoner pleads not guilty and the Public prosecutor does not offer 
etidence in support of the charge the Judge ought to instnict the assessors that they are bound to find the 
pnsoner not guilty, 4 U. H. C B. Appx. XXXIX, ste also 18 W. R. 19. 

1. Jury cannot try two By the tanie jury may try ai many ccuety etc 

understand that one tnal is to follow the other, t.<, that on the conclusion of one tnal the same jury may 
proceed to try the accused in the next case. The law does not contemplate that two tnals shall be conducted 
piecemeal in such a manner that at their conclusion the jury shall be called upon to decide at one and the same 
time upon two distinct classes, of evidence which, though they have points in common require careful 
discnmination as beanng upon the guilt or innocence of twro sets of accused Independently of the irregulanty 
of the proceeding, no jury ought to be placed in such an embarrassing position. ' It is only fair to the prisoners 
that the sole issues on which they are to be tried and the evidence beanng upon tho»e issues, should be laid 
before the jury, and that the minds of the jury should not be encumbered by the consideration of foreign and 
irrelei-ant matter /Vr- Privsep, J , in 6 C 96 p. 93 » 6 C. L R. 531. 

8. Plea of ‘not gnUty’ not recogolted by the Code.-5« Note 13 to s. 271 

273* (1) In tnals before the High Court, when u appears to the High Court, at any 
time before the commencement of the trial of the person charged, that any 
charge or anj portion thereof is clearly unsustainable, the Judge may make 
on the charge an entry to that effect 

(2) Such entry shall have the eflect of staying proceedings upon 
the charge or portion of the charge, as the case may be 

Note.— Effect of an entry under thU section —An entr> under this section has not the effect of an 
acquittal for the purpose of s. <03 but it cannot be revised by the High Court underss. 435 and 439 Applications 
to the High Court under this section should be disposed of by it in the exeruse of its ordinary onginal 
criminal junsdiction, 9 C. 397, set 21 C 97 for the exerase of the power under this section. Under s 49-t, the 
Public Prosecutor may also with the permission of the Court withdraw from the prosecution of any person 
Cf the power of the Advocate-General to enter none prosegut vide s. 333 and the effect thereof 


Entry on unsustaim 
able charges 

Effect ot entry 


Number of jury 


O — Otoosmg a Jury 

274* (1) In tnalsbeforethe High Court the jury shall consist of nine 
persons 


(2) In trials by jury before the Court of Session the jury shall consist of such uneven 
number, not being less than fi\ e or more than nine, as the Local Government, by order applicable 
to any particular distnct or to any particular dass of offences in that district, may direct 

t Provided that, where an) accused person is charged with an offence punishable with 
death, the jury shall consist of not less than seven persons and, if practicable, of nine persons 

* Tb« word **Sto* bu Wa (obfl tstod for tbe word ‘’tbre*'* br Art XII of IIU 
t Tbu prorloo bu b*oa »dd«d by Act XII of ISa. 
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Kotes,—!. nombers fixed by GoYerameat Koiification to be attictly adhered to.— Where the Loca! 
Government has, by notification, fixed the number of Ihejuiy atfi\e,atnal had before a socalled jury composed 
of seven was held bad as it was before a tribunal not properly constituted 28 A. 2 tl. 

2 Maraber cf jary.— In Btngal where the accus«l to not an European or American the jury should 
consist oi five persons , in the Vailed fimvwecs of Oudh and yigra of set ea persons , in J^Jedras of five m 
Punjah nine, m the Districts of Lahore Delhi^ Ratoaifnndt &aA Peshawar (wt , in the Districts ol AmbalOy 
and Sulidt and in the oUier districts three , in Bombay before the Poona Court of Session of offences 
under Chapters Vill, IX Xll.XVJf XVUl.l P C the jury must consist of five persons Butin SomiaySiM 
has been fixed as the number for the jury »n whitdi an European {not bein^ an European British subject} or an 
American is the accused person 


^275, (I) In a trial bj jury before the High Court or Court of Session of a person who 
Jury for trial of found under the provisions of this Code to be an European or 

EuroMan and Indian Indian British subject, a majority of the jury shall jf such person before the 
oSere called and accepted ^ requires, consist, in the case of an 

European British subject, ol peraons who are Europeans or Americans and, 
m the case of an Indian British subject, of Indians 

(2) In any such trial by jury of a person who has been found under the provisions of 
this Code to b€ an European (other than European Bnush subject) or an Amencan, a majority oi 
the jury shall, if practicable and if such European or Amencan Wore the first juror is called and 

accepted so requires, consist of persons who are Europeans or Americans 

RoUs.— 1. ' The most difficult question for the CommiUee to deade is that of tnal by jury of Euroj«aa 
British subjects This is the point on which nonoffiaal European opinion is most emphsne namely, that It rt 
essential that a mixed jury should be retained. We hive decided accordingly thai the mixed jury should 
remain both in the High Court and in the Sessions Court m all cases which are to be ined by Jury under our 
proposals, subject however to certain provisions aod safeguards, namely — 'the same law as to the eompositioa 
of the jury shall apply to Indians as to Europeans, that is to say, the majonty of the jury, if an Indian accused sn 
desires rfiall consist of persons who are not Europeans or Americans This is already the law in Session* 
Courts, and s. 275 should be so amended as to make u apply to the High Court also Report ol the Raoa 
Distinctions Committee, paragraph 25 ~ - 

A Judge is not bound to try a Isative Ciiristian with the aid of Christian jury, 1 W. R. 2 
2. See for the meaning and scope of this section ^nd ss tts and 448 and for the meaning of tlie phrase 
' Ordinary course lo the proviso lo s 446, fl Lah 515. 


Jurors to be chosen 
by lot 


276 , The jurors shall be chosen by lot from the persons summoned 
to act as such, in such manner as the High Court may from time to time by 
rule direct 


Provided that — 

frst pending the issue under this section of rules for any Court, t le 
practice now prevasling in such Court in respect to the choo^mg o jurors- 
shall be folloned 

secondly in case of a deficiency of persons summoned, th® number o! 
jurors required may, with the leave of the Court be chosen from sue i ol ler 
persons as may be present, 
thirdly, m a trial before any High Court in the town ' f which is th* usual place of sitting, 
of such High Court , 

in-its betose speoal {a) >f the accused person is charged with having committetl an ©ncnce 

jurofv jnmishabk with death, or 
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(i) if m anj other case a Judge t)f the High Court so directs, the jurors shill be chosen 
from the special jury list hereinafter prescribed, and , ' 

fe'urUily, in any district for which Uie Local Government has declared that the trial of 
certain offences may be by spedal jurj , the jurors shall, m any caSe in which the Judge so directs, 
be chosen from the special jury list presaibed m section 325 

Notes.— 1. Uode of ohooitol Jof y.— This section contemplates that the names of the jury to be " chosen 
by lot, ’ shall be drawn out of one box containing the names of all persons summoned to act as jurors, 1 B. K2. 

2. CoBTletion In a cate tried by a Jnry not chosen by lot is Illegal— Effect of Jadge leleetfng a Jury 
Instead of choosing by lota.— The object of this section coupled with ss. 279 and S2S, is to secure an impartial 
tnal by rendenng impossible any inientional selection of jurors to try a particular case, and an accused person 
has a nght to claim to be tned by a jury chosen with strict regard to all the safeguards provided by law to 
secure perfect impartiality On the day fixed for tnal, there was not a suffiaent number of jurors in attendance 
andthe judge summoned from among the residents of the town contrary to s. 326, other men, held, that 
when a Judge fails to obtain a panel in the manner provided by ss. 277 and 326 (by lot) it is hisdu^ 
to postpone tlie tnal until the requisite number of jurors have been obtained in the manner provided by law 
Where instead of choosing jurors by lot and then heanng and deading objection as provided by ss 276—279, 
the Judge proceeded at once to exempt some of the persons present, merely on their own representation atid 
tned the accused with the rest, and where it further appeared tlut the persons summoned to serve as jurors had 
not ieen selected in the manner provided by s. 326 , held, that such a grave irregularity in the selection of the 
jurors affects the proper constitution of the Court and is not recuhed by s. 537, 7 C. W. N. ISS? where B C. 739, 
is not Jallowed. Where ten European jurors were summoned for the tnal of a person who was entitled 
to a majonty of three European jurors, but only three out of the ten were present and all were empanelled, 
httd that the European jurors not having been chosen by lot, the tnal was illegal Jurors are Judges 
of facts and in the absence of a properly constituted jury the violation o! the provisions of this section is 
of sudi a serious nature as cannot be cured by s $37, 33 £• 33S Sef also 12 Cr. L. 337 (Oodh) and 23 211 j 

(19i7)M. W.N.i; 

2*1. Beleetlon of Jarori from entilders In $> ease of deflcleney.— In a case of defiaency of persons sum- 
moned, the number of jurors required may be chosen from sudi other persons as may be present in Court These 
may not be chosen by lot and may not be at all m the jury list 29 C. W. N. B53. 

8. Effect of empanelling a Juror not lammoned.— When lo the course of a tnal it was discovered that a 
person was on the jury who was not on the jury panel, and who had been by mistake summoned as a juryman, 
the jury was discharged and a fresh jury constituted by taking another juryman m the place of the one who had 
served Iq- misuke, /i v Philhpt, 11 Co* 142. In Hdl v Yates, 12 East 229, it was held that the grant of a new 
tnal because a juror not summoned had served was discretionary and if no injastice had resulted, a new tnal should 
be refused Arehbold, p. 237 See, however, Note 7 to s. 284 

4. Rules for selecting jury by loc— ^ 

(a) Bengal Rules, 

Far Courts of Session — (i) In order to nominate jury for the trial of anj pnsoner or other person 
to be tned by jury, tlic Sessions Judge shall cause to be put together in one box cards or pieces of paper contain- 
ing the names of all the persons summoned to attend, except such of the said persons as shall have been 
excused by the Sessions Judge from serving on that day m consequence of their having served as jurors on the 
previous day, or for any other cause. Such cards or pieces oi paper shall be. as nearly as may be of equal size, 
and each shall bear the name, of one person svnnmoned to attend. The Sessions Judge shall then, in open 
Court, draw, or cause to be drawn, out of the said box, one after another, as many of the said cards or pieces of 
paper as may represent the number of Jurorerequiredtotrythe case, and if any of the jurors whose names shall 
be so drawn shall not appear, or if any be objected to and the objection be allowed, then such further number 
shall be drawn as may be necessary to complete the number of jurors required for the case. 

(i,j In cases m which not less than one-half of the jury must be Europeans (ss. 460 and 451 read with 
s 7, Act III of 1884) Or both Europeans and AmencaiK(s.4Sl read with s. 7, Act III of 1854) the jurors shall be 
chosen as follows — 

/Irji— Not less than one-half of such jury shall be chosen by lot. In the manner prescribed by Rule I 
from a box contalmug the names of xiQly Europeans or Americans, or Europeans and Amencans, until the 
necessary majonty is complete. , 
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.S?««<f—Tothe names ofjurorsi>ot so choseadiaK then be added the names of all tlie other jurois 
summoned to attend and the numter necessary to complete the ptry shall Uiefl be cliosen by lot in the manner 
jnesoibed by Rule 1 

(ill) In cases in which not less tliao one-I^H of the jury must be neither Europeans nor Amema-Bi 
(s 27o) the jurors shall be chosen as follows — 

Firsi —N ca less than one-hall such jmy shall be cihoseo by lot in the mantlet ptescrtbed by Rulei 
ifOm a box containing the names only of such persons as are neither Europeans norAmencans until the 
necessary majority is complete 

To the names of jurors not so chosen shall then be added the names of all the other jurors 
summoned to attend and the number necessary to complete the jury shall be chosen by lotm themanner 
prescribed by Rule 1 

(it') (Ij W hen the jurors have been f nally selected their names shall be entered on the fijleaf pre 
scnbed for records of Sessions tnals (p 220 Cr R. and O) the Forejiak {s.'280 Cr P CX) being specially 
designated as sucli. 

2. Dtitnci MagxstraU 1 Court — The above rules tnuiaits mutandii shall apply to the selection ot 
Jurors in cases before District Magistrates in which the accused is an European British subject and claims to be 
tried by a mixed jury [s 451 (n) Cr P C] Such jurors shall be selected irom the persons summoned under the 
provisionsoi s 462 of the Code to attend for the purp<»es of the trtaL — No 4 of %Sih June ISSS 
Addenda p 90, 

(J) Madras iiules 

\ AstoMadrasTuleslorselectingjuryby lot stt the High Court Fr 0 c«d\ngs No 13S3 i<dti 
DM April 1883 

2 As to theapplicabihtyo! jury rules to trials by jury oi European British subjects before Disutct 

Magistrates under \ct Ilf of 1884 enibodiedinthepresentCode seeMe/fiyA A’o 2584 dated 

4<4 SepUntbfr 1884 

(f) Bombay Rules 

1 The list of jurors shall be prepared published and revised in the manner la>d dcnvn in ss. 321 3^4 

323, 324 and 323 of the Code of Criminal Procedure m the month of January of each year or as soon thereafter 

as may be oiaveciietit. 

2. No one shall be included in the Jury list who does not possess a knowledge ot die English 

language provided that il a sufRaent number of persons acquainted with English cannot be obtained the jury 

hsi may be completed by the addition of die necessary number of persons not accjuamted with English. 

3 A week before the commencement of the Sessions folded papers bearing the names of the jurors 
in the list ^toresaid shall be put into a ballot box and as many of them as the Sessions Judge niay deem 
necesiiacy shall be drawn b) lot in open Court. TTie names of such persons as have served within sixmon > 
o! die date of the commencement of the Sessions are to be excluded irom the ballot 

4 When the number of jurors required to serve is found Insufficient the names of thepefsons who 
have served within SIX months of the commencement o! the Sessions shall be drawn a> above directe so 

as may be necessarj to complete the required number 

5 A precept shall then be addressed to the Pistnck,hlagi$irate requinnghiro to summon i! e Juron >o 
drawn to attend on the day the Sessions commence. 

8 At the commencement of the Sessions the names of the Jurors summoned to attend shsll be pi t 
into the lialfotbox and as many of them as the Court may think necessary shall be dra«n to jurors 
the tml of the case coming on first. 

7 The rest of ihe Jurors summoned shall be naked to attend at such time as the Court m^y 
*pecif> and the re<|U5iite numljer shall be selected front amongst them at llie beginning of eacli ease or oa> 
the nwnner alioie specif ed to serve as jurors in the case or cases standing (or tnal 

R It shall be In ihe discretion of the Court to excuse Ihe attendance of any person whose rumc 
l»xn trawn rhlier before or alter he Is summoned snd to direct another name to be drawn. 



I’OENAMCJ 
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gist ofmafnvAM or due aeloii ^ |o(o 
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40 Hence sUteljMrnoftbougbt g liotyiTOdlr goto 

to * dluonnc 3 


1 3 To direct MteDtloD toimid to lead to the no 

i>r«itfis tIceoC 

' Hhoaaenraheo dbecc dM^roue^uba eO^Mnen^ 


3 Expreisedlnpoetr^ormeeeure as apoelleol 


7 To sDdlctitr or diieoTtr br a luea ooa, at 

*"8*14/0 osrw ) To fll tlie jointi of with mortar 
sal >>T>r>ni)iUic(B with the point of Ik trowel oi to 


Iho slate of apod a poet 
e f A suekllnif poet a young; or 
1 ^100 I dlacoiiempl re u I 


PolRu'entlp (pohiont-iy) nJ lo a poignant 


prrr to 1 rick J t 

1 That wll h priels or pierces espccUlis ths i ■ • ■ 

s)>srpr dorapl rclti* JnsmilDMil, »s of « needle 1 • ! 

IT s nU>o>D m«*l a sword andlhslko I s . ■ 

3- lienee sumsUiocs ou losirumcDiwhl b pri is I * ' * 

or pierces «s n sort of needle used bj engrer rs I * 
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9 When the name of a Government servant who is absent on duty is drawn such servant shall ordi 
nanly be deemed not available and it shall be within the discretion of the Court to direct that he shall not be 
■summoned or if already summoned to excuse his attendance 

10. The power of choosing jurors from amongst persons present in Court shall be exerased by the Judge 
•or by sudi person as the Judge may appoint for that piirpo^ under the superintendence of the Judge. 

(ff) AUahabad Rules 

For rules made under this section m conpinction widi s. 313 by the Allahabad High Court see United 
J^romnets and Oudk Gmette 1902 Pt If p 539 

277 » (0 As each juror is chosen, his name shall be called aloud and 
upon his appenrance the accused shall be asked if he objects to be tried by 
such juror 

(2) Objecbon ma> then be taken to such juror by the accused or by 
the prosecutor and the j.'Tounds of objecbon shall be stated 

Provided that m the High Court objections without grounds stated 
shall be allowed to the number of eight on behalf of the Crown and eight on 
behalf of the person or all the persons charged 

Hates.--!. Proeedare prescribed by this seetloa to be strictly followed —Where instead of at once 
■proceeding to choose a jwyb) lot from among the jurors who were present subject to objections ff any under 
this section and deading and recording his deasion as to each person objected to as provided bj s.279 the 
Judge exempted most of the jurors present merely on their own representauons and no reasons were stated as 
againsteachof them nor an> formal decision recorded /le/d the proceedings were irregular 7 C. W N 188 

2. Effect of eialssioB to girt the aeceied epjiertBafty to cballeBjs the Juors.— Though the High 

■ set aside 

challenge 

the proceedings might be quashed on wnt of error and a ventre de novo awarded. Gray v 6 St. Tr (H 8.) 
in,j1rebiotd p.207 

3. Jnors ■whea to be chaUesged — According to English practice when a full jury has appeared and 
'before any juror is sworn the proper bme comes fortbe exerase of thenght of challenge or exception to the 
juror's returned to pass upon the maL ylrehiold p-Vn Under the N "V Cr Pro. Code s 371 a challenge must 
be taLen when ihe juror appears and before he ts sworn but the Court may m its discretion for good cause set 
aside a juror at anytime before evidence is given in the action." The administenngof theoath to each juror 
as he IS found competent IS a lawful mode of sweanng and precludes a subsequent peremptory challenge to 
•sudi juror — Peoylev Carpenter 4 Y Cr Rep. 39 , 33 //«i* 491 Ajurormay be peremptonly challenged at 
any time before he is sworn whether he has taken his seat io the jury box or not {people v Carpenter 3 N V 
Cr Rep. 923. In that case during the selection of the jury the trial Judge stated that all challenges must be 
•exhausted before the jurors took their seat in the box. Defendants counsel then said he accepted a certain juror 
After the jury had been completed and bad taken tbeir seat in the box but had not been sworn defendant s counsel 
■peremptorlj diallenged the juror whom he had previonsly accepted. His number of peremptory challenges had 
mot been exhausted. The Judge refused to allow the diallenge and said it was too late held that the defend- 
am had not waived his right to peremptory challenge and that the ruling was erroneous. See Note 1 to s. 2SI 

L CroBBds for challeaglag nnder the Hew York Code^Under the N Y Cr Pro C s. 374 challenges 
(ir, objections) are («} general or (3J particular Under the former (IJ (s. 375) a conviction for felony 
and (2) want of any of the quabfications prescribed in the Code to render a person a competent juror The 
latter is again subdivided into (I) implied and (2) actoaL Under s. 377 a challenge for implied bias may be 
taken for all or any of the following causes and m others — 

(1) consangmoity oralfimty within the ninth degree to the person alleged to be injured by the enme 
•charged or on whose complaint the prosecution was instituted or to the defendant , 


Names of jurors to 
be called. 


Objection to jurors. 


Objection without 
pounds stated. 
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( 2 ) bearing to h5m the relation of guardijm of ward attorney or cheat or client of the attorney or 
counsel for the people or defendant master or servant or landlord or tenant or being a member of the family 
of the defendant or of the person alleged to be injured by the offence charged or on whose complaint the 
prosecution was instituted or m his employment on wag^ 

(S) being a party adverse to the defendant m aavilaction or having complained against or beiog 
accused by him in a criminal prosecution 

(4) having served on the grand jury wtudi found the indictment or on a coroner’s jury which inquired 
into the death of a person whose death ts the subject ot indictment 

(5) having served on a trial jury which has tned another person for the cnme diarged m the 
indictment 

(6) having been one of a jury formerly sworn to uy the same indictment and whose verdict was set 
aside, or which was discharged without a verdict, after the cause was submitted to it 

(7) having served as a juror in a civil action brought against the defendant for the act charged 

us a crime 


(6) if the crime charged be punishable with death die entertaimng of such conscientious opinions as 
would fireclude his finding the defendant guilty, in whidi case he shall neither be pennitted nor compeUed to 
serve as a Juror 


A challenge for actual bias may be taken for the existence of a stale of ound on the part of the juror, 
in reierence to the case ortocithcr party which satisfies the Court intheeKeiciseofa sound discretion that 
such juror cannot try the issue impartially and without prejudice to the substantial right of the party diaDenging 
But the previous expression or formation of an opinion or imj^ression in reference to the guilt or innooenca 
the deiendant or a present opinion or impression m reference thereto, is not a suffiaent ground of chaUenx* 
tor actual bi is to any person otherwise legally qualified if he declare oh oath that he believes that such opioiOT 
or impression will not influence his verdict and that be can render an impartial verdict according to ihe«videa«i 
Hd the Court is satisfied that he does not entertain such a present opinion or impression as would influence 
his verdict ^s. 378). 

Upon the tnal of a challenge to an individual Juror die Juror challenged may be examined as a 
witness to prove or disprove the challenge and is bound to answer every question pertinent to every inquiry 
tl<erein(s 


Grounds of objectioa 


2578. Any objection taken to a juror on any of the following grounds 
if made out to the satiiJacUOn of the Court shall be allowed — 


(a) some presumed or actual partiality ra die juror , 

some personal ground, such as alienage defiaency in the qualification required by 
an) law or rule having the force of iaw for the time being in force, or being under the age o 
twenty -one or above the age of sixty years, 

(c) his having by habit or religious vows relinquished all care of worldly affairs , 

(rf) his holding any office in or under the Court , 

(<) his executing any duties of Police or being entrusted with Police duties, 

(/) his having been con^^cted of any offence which, in the opinion of the Court, renders 
him unlit to serv e on the jurj , 

(^) his inabiht) to understand the language in whicli the ev^dence is given or when sue 
e\ idtnce is interpreted the language in which it is intcJTprtted , 

(A) any other cifciinistanccs which in the opinion of the Court renders hun imprope*" 

as 4 juror 

Kot«4L— 1 WuiTLEv Stokes iso! opimon that Uraobjecdom for Implied bias *'^*‘^*^ 
to Um section u iih some sti£tu omlMfoivi and verbal tdianges illustrate ihe presumed partiality itienlio 
II e 1 OmUj \ oI 11 p 163. 


POLICY 
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3. Objection mnst be mide eat to the satlafnetioa of the CearL— The burden of proof of a challetjge 
ior cause is on the person who makes it and he is not entitled to question a juror before challenging; him. 
\\ hen the challenge has been made, the trial proceeds b> w Itqesses called to support or defeat the challenge i 
the juror objected to may also be examined on the votrdire as to hts qualification or the leaning of his affection. 
Dut he cannot be interrogated as to matters which tend to hisow'n discredit, nor as it seems whether he has 
expressed a hostile opinion as to the defendant. Archbotd, p 215 

3. DiiqBallflcatlon by reason of bolding otBce in or nodar the CoarL— The hict that a person is a clerk 
in the oHice of the Magistrate of the distnct Is not sufficient to disqua1if> him from sitting on a jur), 7 C. 42 

4. Dnty of Conrt when Jaror ohsloatljr anftL— The Court, even without challenge taken ma> and 
oyght to excuse a juror on the panel when called if he is obviously unfit to perform his duty, from ph) »ical or 
mental infirmity or setnbU, from expressed unlndifferency Mansell v R B St Tr (NS) S31, Archbold p 2i7 

Decision of objec 279. (O Every objecuon taken to a juror shall be decided b) the 

*‘on. Court, and such deosion shall be recorded and be final 

(2J If the objection is allotved the place of such juror shall be supphed by an) other 
juror attending in obedience to a summons and chosen in manner provided 
Suppb of place of section 276, or if there is no such other juror present then by any other 
juror against whom ■' ^ . ... . .. 

objection allowed. person presentinthe Court whose name is on the list of jurors orwhom the 
Court considers a proper person to scr\ e on the jur> 

Provided that no objection to such juror or other person is taken under section 278 and 

allowed 

280. (I) When the jurors hate been chosen, they shall appoint One 
Foreman of jury number to be foreman 

(2) The foreman shall preside in the debates of the jury, deliver the verdict of the jury, 
and ask any imformation from the Court that is required b> the jury or an) of the jurors 

(3) If a tnajont) of the jury do not, withm such time as the Judge thinks reasonable 
agree in the appointment of a foreman, heshall be appointed by tlie Court 

,, , 281* When the foreman has been appointed, the jurors shall be 

Sweaniigo jurors. under the Indian Oaths Act, 1873 ' 

Notes.— >1. No ChaUeage after swearing ta Jvrors —No cause of challenge to the jury can be taken 
either m arrest of jodgrrafuf, or offrefwrsr xker OVnnyare- sworn. A” v Siejf/tan/, tZetdt A‘ r JhiUt/r, 

8 B and C. 417. See Note 3 to s. 277 

3 Form of oath —The Madras High Court has prescribed the following forms of oath aiid 
affirmation —* I shall well and truly try and true deliverance make between our Sovereign Lord the King 
Emperor of India and the pnsoner at the bar and a true verdict give according to the evidence So help 
me God • or ‘J solemnly affinn tnthe presence of Almighty Cod that I will judge truly between the King 
Emperor of India and the prisonerof the bar, and will give a true verdict according to the evidence.” The 
words in italics. ma> be omitted if the juror objects to this fonn 


282. CO the course of a tnall^ before the return ol the verdict, 

Procedure when juror, from any suffiaent cause, is prevented from attending throughout. 


juror ceises to attend 
etc. 


the trial oc if any juror absents himself, and it is not practicable to enfor<x 
hts attendance, or if it appears that any juror is unable to understand the 
language in which the evidence is given, or, when such evidence is mterpreted the language jn 
which It IS interpreted, a new juror shall be added, or the jury shall be discharged and a new 
jury chosen. ' 
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(2) beanng to hjm the relation of guicdisa d ward, attorney or client or client of the attorney, or 
counsel for the people or defendant master or servant, or landlord or tenant or being: a member -of the fenuly 
of the defendant or of the person alleged to be injured by the offence charged or on whose complaint the 
prosecution nas instituted or in his emplojment on wag«s, 

(3) being a party adverse to the defendant m a ctvil action or having complained agamst or being 
accused fay him tn a cnmioal prosecution , 

(4) having served on the grand jury vvhidi found ifae indictment or on a coroner’s jury ivhich inquired 
into the death of a person whose death is the subject of iodfctment , 

(5) having served on a trial jury whudi has tried another person for the cnme charged fn the 
indictment 


(6) having been one ol a jury formerly sworn to try tlie same indictment, and whose verdict was set 
aside or which was discharged without a verdict, after the cause was submitted to it , 

(7) having served as a juror m a civil action brought against the defendant, for the act charged 

as a cnme 


(8) jf the crime charged be punishable with death the entertaining of such conscientious opinions as 
would jjreclude his finding the defendant guiUy , in which case he shall neither be pemittted nor compelled to 
serve as a Juror 


A challenge for actvial bias may be taken for the etistence of a state of mind on the part of the Juror, 

in reference to the case or to either party, which satisfies the Court, in the exerase of a sound discretion that 
sudi juror cannot try the issue impartially and without prejudice to the substantial ngbt of the party challenging 
fiutthepreviousexpressionorfonnauon of an opinion or impression in reference to the guilt or tnnocenc® ® 

the defendant or a present opinion or impression in reference thereto, is not a sufficient ground of challeage 

tor actual bias to any person otherwise legally qualified If he declare on path that he believes that such oplown 
or impression ivUInot influence his verdict, and that be can render an impartialverdictaccording to theevtdencc, 
and the Court is satisfied that he does not emerwin such a present opinion oi impression as would fnfluenc* 
hts verdict (s. 376> 


Upon the inal of a challenge to an individual Juror, the juror challenged may be examined « 
witness to prove or disprove the challenge and is bound to answer every question penfnent to every inquiry 
Uierein (& it>3y 


Grounds of objeaion. 


278. Any objection taken to a juror on anj of the following grounds 
if made out to the sattefaction of the Court, shall be allowed — 


(a) some presumed or actual partudity in (he juror , 

some persoriat ground, such as alienage, deficiency in the qualification required by 
any law or rule having (he force of law for the time being in force, or being under (he ag® ® 
twenty-one or above the age of sixty years, 

(c) his having by habit or religious vows rdinquished all care of worldly affairs , 

(</) his holding any office in or under the Court , 

(e) his execuung any duties of Police or being entrusted with Police duties , 

{/) his having been convicted of any offence which, in the opinion of the Court, renders 
htm unfit to serve on the jury , 

(g) his mabihtj to understand the language m which the evidence is gwen, or when such 

evidence is interjiretcd the language in which it » interpreted , 

^A)any other circunwtances which, in (he opinion of the Court renders him impropct" 

as a juror 

Motes.— ( W iiiTi,tv STOfcts Is of opinion vhat die objections lor implied bias referred to Jn ihe 
v> Usi seaion with some sfisiit omissions and vcrtnl changes illustrate ihe presumed partiality menUo”® 

the *Mlon p Itfj. 
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3 Objeetion matt be made est to the lallifaclieii of the Coart^The burden of proof of a challenge 
for cause is on the person who makes it and he is not entitled to question a juror before challenging him. 
When the diallenge Ins been made the trial proceeds by niti(^ses called to support or defeat the challenge » 
the juror objected to may also be examined on the voir dire as to his qualification or the leaning of his affection. 
Ilut he cannot be interrogated as to matters which tend to his own discredit nor as it seems whether he has 
expressed a hostile opinion as to the defendanL ArchboJd p 21S 

3. DisqeatlfieatldB by reason of holding ofRce In or nnder the CoarL— The fact that a person is a clerk 
in the office of the Magistrate of the district is not sulliaent to disqualify him from sitting on a jury 7 C« 43 

4 Dnty of Court when Jaror obvloasly nnftt— The Court even witliout challenge taken may and 
ought to excuse a Juror on the panel when called if he is obviously unfit to perform his duty from physical or 
mental infirmity or setnble from expressed unindifferency ifanseltw R 8 8t Tr (N6)831i Archbold p 217 


Decision of objec 279. (I) Ever) objection taken to a juror shall be deaded bj the 

don. Court and such deasion shall be recorded and be final 

(2) If the objection is allowed the place of such juror shall be supplied by an> other 
juror attending m obedience to a summons and chosen in manner provided 
Supply of place of b) section 276 or if there is no such other juror present then by any other 
juror against whom •' . . ^ . ... . .. 

objection allowed person presentmthe Court vvhosename is on the list of jurors orwhom the 
Court considers a proper person to serve on the jur> 

Provided that no objection to such juror or other person is taken under section 278 and 

allowed 

280. (1) When the jurors have been chosen the) shall appoint one 
Foreman of Jury jjujj,ber to be foreman 


(2) The foreman shall preside tn the debates of the jury deliver the verdict of the juryj 
and ask any imformation from the Court that is required b) the jury or an) of the jurors 

(3) If a majority of the jury do not within such tune as the Judge thinks reasonable 
agree in the appointment of a foreman heshail be appointed by the Court 


S eanng of jurors 


281. When the foreman has been appointed the jurors shall be 
sworn under the Indian Oaths Act 1873 


Notes.—! No Cballenge after iwearlog la Jurors —No cause of challenge to the jury can be taken 
erlher in arrest of judgmern or otherwise after the jury are sworn R » i Leaeh 101 ,Rv SuUov 

8 B and C. 417 See Note 3 to s. 277 

2 Form of oath.— The hladras High Court has prescribed the following forms of oath and 
affirmation — “ I shall well and truly try and true deliverance make between our Sovereign Lord the King 
Emjveror of India and the prisoner at the bar and a true verdict give according to the evidence So help 
me God or I solemnly affirm intSe presence of Almighty God that I will judge truly between tlic King. 
Emperor of India andthe prisonerof the bar andwill give a true verdict according to the evidence. The 
words in italics, may be omitted if the juror objects to this form 


282. (1) If course of a tnalb) jury at an) time before the return of the verdict, 

Procedurewhen any juror from any sufficient cause is prevented from attending throughout, 
juror cevses to attend the trial oc if any juror absents himself and it is not practicable to enforce 
his attendance or if it appears that any juror is unable to understand the 
language in which the evidence is given, or, when such evidence is interpreted the language in 
whidi it is interpreted a new juror shall be added or the jury shall be discharged and a 
jury chosen 
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(2) In each of such cases the tnal shall commence anew 

Notes.— 1 Dbch&rge of jury —If a juror is incapacitated the jury may be discharged and a fresh 
juT> called w ho may be the remainder of the former jury with aiyjther added to their number but the defendant 
should be given his challenges afresh and all the jurors should be re-sworn the witnesses should be re-swom 
and their oral evidence taken again HaUitury s taw of England IX p 370 Archhold p 236 According to 
English Law it is for the Judge alone to decide whether a necessity exists for discharging a jury and his deasion 
IS not subject to review or appeal 

2 The trial ibaU commence anew— It is firegular for the Judge even with the consent of the 
defendant to read over from his notes the evidence given before the previous jury R v Bertrand (1867) L. K 
IP C.520 One of the jurors was added after some of the prosecution witnesses were examined and m the 
place of another who was disdiarged The trial was not commenced afresh but the Judge called the wit les es 
who had been examined read out their statements to them which they admitted to be correct and the tnal 
proceeded held there was no valid trial 36 A 481 

3. Temporary Uleets of a jorer daring tr|aL — Aher the retirement of the jury on a murder tnal one of 
them was taken very jJ] he was put in bed in a communicalinr roo»« j> r.i. e i" — •* ’•o 


if ■j U Le L J hUi {Uj Notes7andl9,pp 244ai}d246 Upon a tnal for murder one of the 

jurjmen was taken ill He left the jury box and was taken out of Court accompanied by two medical men and 
a jury bailid who however was not sworn for the purpose After the absence of three-< 3 oarters of an 
hour during which time no one but the doctors spoke tobim t!ie juryman rejoined the rest of the jury and trial 
proceeded. The prisoner was cons icted held that as the evidence showed that there had been no opportuo ty 
of tampenng with the juryman the fact that he had left the Court in charge of an unsworn bailiff did not 
establish that there had been a mts-trial Rex \ Crffifien (1911) K B 149 ^ 

4 Juror QDable to nnderitaad the langeage, etc —This hns been interpreted to include the case of 
a juror who was deaf and pinly blind. When th s became known to the Sessions Judge he stopjjed the tn*l 
and recommenced a fresh trial with another Jury 19 K 37$ 

5 Until the Jury |i discharged a sew Jury cannot try the ease.— Ae 2 C. W N 481j where ll 0 
tnal Jndge having come to the conclusion in the midst of a milthit he was personally Interested and could 
not goon with the case idjourncd the trnl withoutdischa^iug the jury On another Judge being appo ntcd 
to try the case objection was taken th-vt the first Judge and the jury had still selnn of the case. To get rid of 
the diffia It) n nolle prosegui was entered 

Discharge of jury in 283 The Judge may also discharge the jury' whenever the pnso ler 

prisoner becomes incapableoi remainingat the bar ^ 

Notes,—! No provisions for discharge of jnry for mUcondacL — This and the preceding are the only 
sections which provide for the discharge of the jury before a verd ct isreturned. They do not provide for 
a discharge o' the jury tor improper conduct d iring tnal In the tnal of a case In the Calcutta H gh Court afier 
the prosecution had closed ind the counsel for the detence had declared his intention to call witnesses 
defence tie jury wauled to give their \erd cl against die accused without hearing any defence evidence e 
counsel lor the defence jre-sedfor their disci arge for misconduct aimg ^ \ Fcwler tB and lid m 
IQ B 370atp 393 On objection 1 y the prosecut n to the adoption of this col rse a nolle firoseg 
under instructions an I on behali of tl e Adsocaie<feneral under s. 333 7 C. W N 31 Sec Arrhbo p 
for Fnghsh practice 

3 Jtry not to be discharged. If » witness Is absent. — A trial may be adjourned if from d e ab>e ice of 
a wiinessor any other reasonable cause the Sessions Judge considers it necessary or advisable to do so staling 

in an order in wnlmg his reasons fordoing so bit the Sessions Judge cannot on account of the absei^ o a 

witness, d’seharge the jury and d rcct a fresh trial to be held, buch an order was set aside and ^* "*' ^* 
Judge was directed to proceed will the tnal irom ihestageat wh ch hehad discharged thejury 4Bom.L.K. 
in rngland ihc J ry his been discharged on account of the sudden illness of * witn^s of when in a tna 
witnesses have l>een kept a vay by collusion or even were absent by accidenl See ArehbolJ p.2J7 an 

ac/s. 2SS 
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D.— Choosing Assessors. 

. . 284. When the trial is to be held with the aid of assessors, “not 

cho»eit ® ® less than ihrec and, if practicaf^e. four shall be chosen ’ * from the person 

summoned to act as such 

Notes.—!. Aisetiori nait be treated with coaslderatlon and respect— It is very desirable to maintain 
the position of assessors In public estimation and to make their duties as little irksome as possible No 
assessor should be summoned too frequently When assessors are summoned the notice should be sent to them 
In a regular and formal manner, and they should be treated with consideration and respect A projwr place 
should be provided fortliem to wait m, when their presence in Court is not necessary —AV/« II C Cr Or, 
p 25 

2. Aisesson not member* of the CoarL— A trial is proper, if commenced with two assessors When 
the tnal proceeds m the absence of one of the assessors, the absent assessor ceases to occupy the position of one 
aiding the trial and his opinion ought not to be taken, 6 C. W. N. 715. If he took such opinion into considera* 
tion, It is a mere irregularity curable by s 537. See Notes 2 and 4 to s 285 

* 3. Seal fonetloa of asaeaseri. —The real object of appointing assessors is to assist the Court and the 
discussion and statement of points by a Judge sitting with assessors cannot be said to be otherwise than in 
furtherance of the sublet of getting the best assistance for the proper adjudication of the case, 7 L. B. R. 63 at 
p. 63 Until the contrary is shown, it must be presumed that persons who under the law are called upon to act 
as assessors, will do their duty, 1887 A. V. N. 139. 

4, Person* of experience most likely to give efficient assistance most be chosen.— It is desirable that 
It should be in the power of the Court to select from among iheassessors who are in attendance those who may 
seem most likely to give eiliaent assistance in any particular case. Though the law provides for the choosing 
of “ two or more,' it is not desirable ordinanly that more than tuo should be chosen, because the larger the 
number o! the assessors selected for each case, the greater the burden on the body of those registered as liable 
to sene C P O’ Or, Part If, No 31 The law does not as in the case of jurors provide for objections 
being made to an assessor The choice of jurors is by lot, but the choice of assessors isemirely with theSessions 
Judge uho, in the exercise of this power, should pay every consideration to any reasonable objection raised. 
In selecting assessors, the Judge must h'lve regard to the nature of the case to the person who is tned,to the 
nature of the evidence to be brought ngainst him and to the public feeling The assessors ought not to be 
pleaders, nor young men fresh from college and devoid of experience They must be persons of independent 
condition in hie, men of judgment and of experience Per Jackson, J , m 33 W. R. 39 at p. 89. 

5, A trial which begins and ends with one aaaessor only illegal — When a tnal before the Court of 
Session begins and ends with one assessor only, it is no legal tnal and the whole proceeding is vitiated by 
error 2SB.69i;lSB 914:21 A. 106; 24 M. 923 or when nominally only there is a second assessor who, by reason 
oi blindness deafness or other sudi cause, is unable to understand the proceedings, Weir II, 340 ; 19 H. 379 See 
Note 2 to s. 28o below 

6, Trial with the aid of aisessor* begin* only when proceeding* are commenced at which aisesior* 
can give thdr aid. — A trial with the aid of assessors does not begmvvith the reading of the charge, but begins 
only when proceedings are commenced at whidi assessors can give their aid. Where, therefore, after an 
accused person had daimed to be tned, a Sessions Judge chose two assessors, but immediately dispensed with 
the attendance of one of them who was suffenngfrom fever and proceeded with tnal with the aid of the other 
only held, that the action of the Sessions Judge was lUegaL 'Hie attendance of the assessors having been 
dispensed vnth before such commencement, the tnal could not legally be proceeded with unless another assessor 
were appointed, 19 B. IH followed in 35 B. 694, where it was held that such a defect as commenang the tnal 
viitli one assessor vitiates the whole proceedings and the defect could not be cured by s 537 also 21 A. 
106; 6C.W.N 715; 19 A. 138; 2411.823. 

7, Aitesson mutt be cheten 'from the persons aemmoned to act u lach.’— 5^^5S.321— 326 for list of 
as»e>$ors and summonses to them. \\ hen one of the assessors was not summoned for the Sessions and uliose 
name was not in the list, held that there u as no lawful tnal beime a lawfully constituted tribunal, 39 A. 570 ; ' 
3 Pat. h. J. 141. Out of SIX assessors summoned to appear at a Cnnunal Sessions three absented themseIvTS. 
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OI the remaining three, the Sessions Judge discar^^ two as not appearing suffiaently intelligent, and 
having appointed the third to act as assessor sent to two other persons to fill up the other two places. 
These two last mentioned persons had not been summoned to act as assessors, nor did it appear thatthe) were 
competent to act as such , held, that under the above circumstances there having been only one properly appointed 
assessor, all the proceedings conducted with his aid must be set aside, 1894 A. W. H. 207. In the absence of 
assessors duly summoned the Nazir of the Court was directed by the Judge to act as an assessor and the Judge 
noted that no objection was taken tothe course taken by litm, and m the end the accused was convicted, the 
assessor duly summoned, being of opinion that the accused was not guilty and the Nazir being of opinion that 
he was guilty, held, that the circumstances, the Court was not properly constituted and the defect could not be 
cured by s. 537 The Nazir w as not duly summoned and it was not even proved that his name was in the hst 
of assessors and there was no provision corresponding to s 276(2)in respect of tnals by jury TheNarirasan 
offiaalof the Judge trying the case was a most unsuitable person and the trial must be taken to have been held 
with one assessor only and therefore illegal The fact that the accused did not object was immaterial, 13 0 C, 

337 «=li Cr, L. J. 724. Where however, an assesssor who was summoned to appear on the I4th June falls lo 

appear on that date, but appeared on the 17th June, when another tnal had to commence and was selected to 
act held, that his selection was not improper and the trial was not invalid. The object of the rule is that * there 
must be no reason for suspicion that any of the assessors sitting on a particular trial has been, if I maj be 
allowed to use the expression, planted on the Court by any person interested in the success or in the failure of 
the prosecution 17 Cr. L. J. 17 (A.). The wording of ss. 326 and 327 lends no colour whatever to the suggestion 
that nn assessor cannot be held to have been lawfully summoned to act as such on a particular day (m the 
course of a Sessions), unless the summons issued to him was for his attendance on that day and no other 

(1 J In a tnal with the aid of assessors of a person who has been found under 

the provnsions of this Code to be an European or Indian Bntish subject, 

if the European or Indian Bntish subject accused, or, where there aie seteral 
European Bntish subjects accused or several Indian Bntish subjects accused, 
all of them jointly before the first assessor is choben so require, all the 
assessors shall, in the case ol European British subjects, be persons who are Europeans or Amencans 
or in the case of Indian British subjects, be Indians 

t.2) In a tnal with the aid ol assessors of a person who has been found under the 
provisions of this Code to be an European (other than an European British subject) or an Amencan 
all the assessors shall, if practicable and if such European or Amencan before the first assessor is 
chosen so requires, be persons who are Europeans or Amencans 

285. (1) If m the course of trial with the aid of assessors, at any tune before the finding 
any assessor is, ftom any suffiaent cause, prevented from attending through 
Procedure ''b®" out the tnal, or absents himself, nnd it is not practicable to enforce 

io*aucnd.°^ una e aitendmce, the tnal shall proceed with the aid of the other assessor or 

assessors 

(2) If all the assessors are prevented from attending, or absent themselves, the 
proceedings shall be stayed, and a new trial shall be held with the aid of fresh assessors 

Motes.— L LUbDlty of absenting atiesior.— He may be fined Rs. 100 for norvattendance s. 332. 

2 TrUl mast begin with at least two competent auessori.— .Srr Note 5 to s. 284 This secti^J 
coniemplaics the case of a tnal which had commenced with the aid of two or more assessors, who, at 
comnvnccment of the tnvl were capahte of acting as assessors Therefore, ma case where three assessors were 
chosen to assist the Cotm at a tnal one w is found to be deaf before commencement of llie tnal, and his serv 

were divpensc<l with. Ol the remaining two one was discovered to be deaf after the Public Prosecutor hw 

cV>sed his rase krlJ that under these circumstances the tnal was really being held with only one caftiU^ 
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assessor, and therefore jt must be set aside, SI A. 106. \\here it the close of a trial one of the issessot', ivis 
disco\-ered to be so deaf and blind as to be incapable of imderstanding' the proceedings, the trial was held to be 
millandN’old, VeIrII.S<0; 19M 375. 1891 A.W.N.S07. 

S. At leut one asieiiof tnnit contleae throB^hoBt the trial, otherwise trial Illegal —During the 
course of a tnal before a Sessions Court with three assessors, one assessor died at an early stage of the 
proceedings. Later on, another assessor became too 111 to take any further part in the trial, and the third 
assessor was obliged to retire at the beginning of the accused s pleader’s address to the Court and did not 
return until U was finished , held, that the law contemplated the continuous attendance of at least one assessor 
throughout the tnaL This condition not hiving been fulfilled the proreedmgs before the Sessions Court 
must be set aside as having (with regard to the provisions of s 268) been held before a Court not having 
jurisdiction, IS A. 837. A Sessions tnal began with the aid of tivo assessors, K and A On the third day A' 
was absent for an hour but the tnal went on with the aid of assessor A On the fourth day A was absent 
for 20 minutes dunng which the tnal continued with the aid of AT alone. At the conclusion of the trial, 
the opinions of both the assessors were recorded, held, that the proceedings were void as the tnal was 
not held by a properly constituted inbunaL The law requires that a Sessions tnal should be held 
under exceptional circumstances by the Sessions Judge with the aid of at least one assessor sitting throughout 
the tnal and heanng all the proceedings. When a tnal Is resumed by a Sessions Judge in the absence of one 
of the assessors, but still wnth the aid of the other a s sessor or assessors present, the absent assessor ceases to 
occupy the position of an assessor dunng the tnal 6 C. V. H.71S 

4. Absentee assessor miut not be allowed to retnme his fuctlons, bnt the Ulegallty may be cured — 
ft cnmlnal tnal before a Court of Session having commenced with the aid of two assessors one of them was 
owing tounavoidablecauses, absent dunnga partof the tnal He was allowed to read the evidence recorded 
In his absence and resumed hia seat dunng the rest of the tnal and gave his final opinion just like the other 
assessor who was present throughout the tnal, and Bashvam Avyanoar, JJ (Dwibs, J, dtt 

for the Court was to proceed with the tnal without the absentee assessor, 
the Irregulanty was one which might be cured under s. 637 /Vr Bashvam Awanoar.J In cnminal tnals with 
assessors, though assessors merely assist the Court, but do not form pan of the tnbunal which finallj deades the 
case, the Code presenbes as an essential condition precedent to the exercise of jurisdiction by the Court that 
the tnal should commence with not less than two assessors and that one at least of them should be present 
throughout the tnal and give his opinion The assessors, unbke the jury gi\e their opinion separately and 
not as members of a body, and the fact that one of them was wrongly allowed to take part in the 
tnal and give his opinion, will not viuate the opinion of another assessor which was validly given. 
Per Davies, J When the absentee assessor was allowed to resume his seat as assessor the Court 
ceased to be a Court of competent junsdiction and the irregulanty was not one curable by s. S37, 24 
H 823. Where m a Sessions tnal the Judge allowed one of the two assessors to absent himself for one 
of the days on which the tnal proceeded and to return on the following day , held that the procedure adopted 
by the Sessions Judge was contrary to the intention of this section and of s. 295, and the Judge ought either not 
to have given leave of absence or should have adpumed till a day when both the assessors could attend 
BaUnlal 695. An assessor who is allowed under the provisions of this section to absent himself dunng a' 
poraon of the tnal cannot be allowed to resume his functions afterwards, the ponion of the proceedings 
which had taken place dunng his absence being read over to him on his return. This procedure is not in 
accordance with law Under the section, the ma! should have proceeded with the aid of other assessors, 

A C, P. Ce. 9. 

8. Procedue where ft b discovered that auesier It aa interested person.— Wliere it is discovered 
after the tnal has begun in a case tned with the aid of assessors that one of them is interested or otherwise unfit 
tositasan assessor, there is no provision in the Code to meet such a contingency In such a case it is proper 
to refer the case to the High Court to set aside the order appoimfng incompetent assessor and all the subsequent 
ptocedings in the tnal Then the Sessions Judge ought to be asked to choose another assessor and 
proceed with tnal de moiv,( 1913) If. V. N. 378 ==> 13 Cr. L. J. 473. 

6. Taking evidence after discharging auessort’ trial lavalld.-If the portion of the tnal which consists 
an the taking ol additional ev idence, takes place after the discharge of the assessors, the tnal will be invalid 

15 A. 136 ’ 
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Of the remainjnE three the Sessions Judge disear^^d two as not appearing suffiaentlj mtelligenl 
lia^ing appointed the third to act as assessor sent for two other persons to fill up the other two plac^ 
These two last mentioned persons had not been summoned W act as assessors nor did it appear that the} wcre 
conijictent to act as such held that under the above arcumstances there having been only one properly appoinl®d 
assessor all the proceedings conducted with his aid must be set aside, 1894 A. W, K. 207. In the absence of 
assessors duly summoned the Nazir of the Court was directed by the Judge to act as an assessor and the 
noted that no ob)ecuon was taken to the course taken b^bim and m die end the accused was convicted, 
assessordul} summoned being of opinion that the accused was not guilty and the Nanr being of opinion tb^t 
he was giult> , held, that the circumstances, the Court was not properly constituted and the defect could not ** 
cured by s. 537 The Nanr was not duly summoned and it was noteven proved that his name was in the 
ofassessorsand there was no provision correspondingtos 276 (2) in respect of trials byjury TheNariras^n 
offiaal of the Judge tiying the case was a most unsuitable person and the trial must be taken to have been 
with one assessor only and therefore illegal The iacl that the accused did not object was immaterial 
387 call Cr. ht 3. 731 Where however anassesssor who was summoned to appear on the 14th June fails 1® 
appear on that dale but appeared on the 17lh June when anothertnal had to commence and was selected 
act held that his selection was not improper and the trial was not invalid. The object of the rule is that * th^^^ 
must be no reason for suspicion that anv of the assessors sitting on a particular tnal has been if I may 
allowed to use the expression planted on the Court by any person Interested In the success or in the failure 
the prosecution 17 Cr. L J. 17 (i.). Tiie wording of ss 326 and 327 lends no colour whatever to the suggestiO'' 
that an assessor cannot be held to have been lawfully summoned to act as such on a particular day (m 
course of a Sessions), unless the summons issued to him was for his attendance on that day and no other 


(Ij In a tnal with the aid of assessors of a person who has been found und®7 
the provisions of this Code to be an European or Indian British subjef* 
if the European or Indian Bnosh subject accused, or, where there aie seve;®' 
European Bntish subjects accused or several Indian British subjects iccuse*^ 
all of them jointly before the first assessor is chosen so requu'e, alf tP® 
a^'sessors shall, in the case of European British subjects, be persons who are Europeans or AmencaP® 
or m thecn«e of Indian Bntuh subjects, be Indians 

i2) In a tnal with the aid of assessors of a person who has been found under th® 
provisions of this Code to be an European (other than an European British subject) or an Amenta’’ 
aJl the assessors shall if practicable and if such European or American before the first assessor 
chosen so requires be persons who are Europeans or Amencans 

285« (I ) If in the course of tnal with the aid of assessors at any time before the findm/ 
any assessor is, from any sufliaent cause, prev ented from attending througl’ 
Procedure "hen ^nal or absents himself ind it is not practicable to enforce Ji'” 

to*atfcnA°'^ e attendance, the tnal shall proceed with the aid of the other issessor 

assessors 

(2) If all the assessors are prevented from attending, or absent themselves, tlK- 
proceedmgs bhall be stayed and a new trial shall be held with the aid of fresh assessors 

Notes.— L LUbUlty of abientlng aisessor —Me may be fined Ra K» for norKiltefldance s. 332 

2 TrUl rnoil befla with at Iiatt two eompeteDt tueatert^See Note 510 5.254 Tliissecti^' 
contemphies ihe case ol a tnal which had commenced with the aid ol two or more assessors, who, at 
ootnm^nccrrwm ol the tnal were capable of acting as assessors Therefore, in a case where llirec assessors we ^ 
chosen to assist the Covin It n trial one wis foundto be deafbetere commencement of the tnal andhisstniw 

wer- (Hspenved wlih. Of tlw remaining two one wM discovered to be deaf after the Public rrosecuior h 

i bis rase held that under these circurmtancrs the trial was really being held wnh onl> one capii^ 
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assessor, and therefore It must be set aside, 21 A. 106. ^^here at the close of a Inal one of the assessors wis 
<lisco\-ered to be so deaf and blind is to be incapable of understanding the proceedings, the trial uas held to be 
null and s-old, Weir If, MO } 19 M 373. 1894 A. W. N.20T. ‘ / ‘ C 

S. At least one uiesior nnit eontlane thfon^hoat the trial, otherwbe trial Illegal.— During the 
course of a trial before a Sessions Court with three assessors, one assessor died at an early stage of the 
proceedings. Later on, another assessor became too 111 to taLe any further part in the trial, and the third 

was obliged to retire at the beginning of the accused s pleiders address to the Court and did not 
return until it was finished , MJ, that the law contemplated the continuous attendance of at least one assessor 
throughout the tnaL This condition not having been fuUilied the proceedings before the Sessions Court 
must be set aside as having (with regard to the provisions of s 26S)been held before a Court not having 
jurisdiction, 13 A. 837. A Sessions tnal began with the aid of two assessors. A' and A On the third day A' 
was absent for an hour but the tnal went on with the aid of assessor A On ihe fourth day A was absent 
for 20 minutes dunng which the tnal continued with the aid of AT atone. At the conclusion of the trial, 
the opinions of both the assessors were recorded, Md, that the proceedings were void as the tnal was 
not held by a properly constituted tnbunaL The law requires that a ^ssions tnal should be held 
under excepUonal arcumstances by the Sessions Judge with the aid of at least one assessor sitting throughout 
the tnal and heanng all the proceedings. When a tnal is resumed by a Sessions Judge m the absence of one 
of the assessors, but sull with the aid of the other assessor or assessors present, the absent assessor ceases to 
occupy the position of an assessor dunng the tnal, 6 C. W. N 719. 

4. Absentee assessor most not be allowed to resane hb fanctlons, bat the UlegalUy may be cued 

A cnminal tnal before a Court of Session having commenced with the aid of two assessors, one of them was, 
owing to unavoidable causes, absent dunng a pan of the tnal Me was allowed to read the evidence recorded 
fn his absence and resumed his seat dunng the rest of the tnal and gave bis final opinion just like the other 
assessor who was present throughout the tnal, Benson and Bashyam Ayyanoar JJ (Davies, J, rfij- 

jesfiffg), that though the proper course (or the Coun was to proceed with the tnal without the absentee assessor, 
the trregulanty was one which might be cured under s; 537 fierBAsitVAst Ayyascak,] In cnmirtal tnals with 
assessors though assessors merely assist the Court, but do not form part of the tnbunal which finally deades the 
case the Code presenbes as an essential condition precedent to the exerase of jurisdiction by the Court that 
the tnal should commence with not less than two assessors and that one at least of them should be present 
throughout the tnal and give his opinioa The assessors unbke thejuiy gne their opinion separately and 
not as members of a body, and the fact that one of them was wrongly allowed to take part in the 
tnal and give his opinion, will not vitiate the opinion of another assessor which was validly given. 
Per Davies, J When the absentee assessor was allowed to resume hiS seat as assessor, the Court 
ceased to be a Court of competent jurisdiction and the irregularity was not one curable by s. 537, 24 
H. 828. WTicre in a Sessions tnal the Judge allowed one of the two assessors to absent himself for one 
of the days on whidi the tnal proceeded and to return on the following day , Aeld that the procedure adopted 
by the Sessions Judge was contrary to the intention of this seaion and of s. 295. and the Judge ought either not 
to have given leave of absence or should have adjourned till a day when both the assessors could attend, 
Batanlal 69S. Au assessor who is allowed under the provisions of this section to absent himself dunng a 
poruon of the tnal cannot be allowed to resume his functions afterwards, the portion of the proceedings 
which had taken place dunng his absence being read over to him on his retuni. This procedure is not in 
accordance with law Under the section, the tnal should have proceeded with the aid of other assessors, 
A C. P. Cr. 9. 

9. Procedsre where it U diteoTcred that aaseuor b au Interested person. — \Vhere it is discovered 
after the tnal has begun m a case tned with the aid of assessors that one of them is interested or otherwise unfit 
to sit as an assessor, there is no prov tsion in the Code to meet such a contingency In such a case it b proper 
to refer the case to the High Court to set aside the order appoinung incomjjetent assessor and all the subsequent 
procedings in the tnal Then the Sessions Judge ou^t to be asked to dioose another assessor and 
proceed with tnal de noiv, (1912) U. V. N. 378 cs 13 Cr. L. J. 473. 

6 Taking evidence after discharging assessors' trial Invalid.— If the portion of the tnal which consi 
in the taking of additional evidence, takes place after flie discharge of the assessors the tnal will be 

19 A. 136. • I 
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DD —Joml inals 

285* A. In any case m which an European or American is accused ]ointl>’'with a person 
not bem{, an European or American or an Indian British subject is acijused 
Indian jointly with a person not being an Indian and Such European Indian Bntish 

orl-uropeanor Amen subject or American is committed for mat before a Court of Session h^and 

person maj be tried together, but if he requires to be tried iii 
accordance with the provisions of section 275 or section 284-A and is so 
tried and the other person accused requires to be tned separately, such other person shall be tned 
separately m accordance with the provisions of this diapter 

£ — Trial to Close of Cases for Prosecution and Defence 
266* (1) When the jurors or assessors haie been chosen the prosecutor shall open 
Opening case for reading from the Indian Penal Code or other law the descnjjtion 

prosecution of the offence charged and stating shortly by what evidence he expects to 

pro\e the guilt of the accused 

Examination of wit 

nesses. (2) The prosecutor shall then examine his witnesses 

Holes —As to the mode oi recording evidence see Chapter XW and for power to adjourn see s. 

Fetes.— Scope of the section. — Although under s. StSof Ute Code the power given to the Court to 
examine an accused person is one which may be exercised at any stage oi the trial in the discretion of the Conn 
this provision must not be regarded as in any way superseding the cleir directions contained in s. ZS$ as fo the 
manner in which x tnal at Sessions should be commenced So when a plea of ‘ not guilty is entered by an 
accused person (particularly m a capital case)afterthe said accused had admitted his guilt before the Magistrate 
It is the duty of the tnai Coun to proceed with the hearing of the evidence the Coun cannot and ought not to 
examine and cross^xamine the accused on his conlessioa The proper time for taking into consideration such 
confession comes after the enure prosecution evidence IS recorded L J 669 

1 IVliea the Jarors or assessors have been chosen the case most be proceeded with —After ll e lUror* 
arc sworn the tnal cannot be postponed to enable the prosecution to examine a witness by commission 
19 C. 113 

2 It is nottbo daty ot the coeasel for the prosecatlon to get a eonvlctfonat any price— H>this 
duty to see that the cose xgainst the pnsoner is brought out in all its strengtli but it is not his duty to conceal 
or in any way to diminish the importance of its weak points His (unction is not to inquire into the truth 
but to put forward with all possible candour and temperance that the part of U which is unfavourable » the 
posuner — /V&rrw j^nnctpiis o/'Chimnat' £aw p. sW tfC/W rAccAity ciVctTOT[sei^br dteCru«rriy.wA*.uvv»v.!m 
a cotiMcuon but to assist the Court in arriving at the truth 18Cr L J 5T9(C.) 3 ee also 42 C. 42C.W7 

3. Opening case for the preiecntion —Counsel for ihe prosecution opens the case prosecution to jhe 
Jury by giving the outline of the evidence and the leading features of the case In doing so he ought to 
oZ/that It is proTioscd to prove, as well as dccfarationsof the prisoners as facts so tliat the fury 
is sny discrepancy between the opening statements ot counsel and the evidence afterwards adduced Jnsup^t 
of them unless such declarations amount to a ton/esnon when it would be improper for counsel to oj^n mem 
to the Jury the reason being that circumstances under which llie confession was made msy 
In evidence The xeneral effect only of the confession said to have bvcu made ought to be given /ire vlJ 
{p .218 ind5l9 

4 In epealog ease proiecetov ihonld glv* namas of wltaeuei not prevloaily exainined.— Thet^ }» 
nuilung m U»c Code whicli restricts the prosecutor it a besstons tnal to wltiKsses who ha%e been exam n«q id 
« i>c Court of the committing Magistrate but In fairness To Uie accused, the i rosecutof should state in f«* 

Ini, itddress die tumes of vMtnev>es whom be jvoposes to call wlio have not nlrcsdy been 
a. or 5. 21» and the purpose for which eadi fs to pfotliwed. TJ>e mere fact that a Hjent-vS his ^ 
emu it> d a o>mmftting Magistmte is no gTOUtwl lor refusing to tike the eviden ce of a n? vani 

* ii*Hinn 1** A h** Wra br Art XII r>t III! 
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v-itiKss tendered for the prosecution 1 P. R. 1889. Bui m il A. 319 h was held that the PuhHc Prosecutor 
cannot dennnd «w a rtgM, such witnesses should be exnmined, but that the Court maj call and examine 
such a Mjiness if it considers it to be necessary in the ends of Justice According to English practice notice 
of Intention to call-sltch additional witnesses with « copy of the evidence whldi it Js proposed they should 
gi\e ought to be gisen to the prisoner and seat to the Court Archhold p ^33 Rut failuft to do so does 
not render the additional evidence imdmissiUe Htlsbury Vol fX p 385 

5 Etery wH&ets present at eomratsston of crime should be called, eren though he ^res different 
aeconat— Itis prjw i/rfiir the dutj o| the prosecutor to call all the witnesses who prove their connection with 
the tMnsactiort connected witli the case md who also must be able to give important information. If such wit 
nesses are not called without sufficient reason being shown the Court may properly draw an inference adverse to 
the prosecution TheonJj thing that can relieve the prosecutor from calling such witnesses is the reasonable 
belief that if called they would not speak the truih If such Witnesses are not called without suffiaenl reason 
being shown land the mere fact of their being summoned lor the defence seems by no means necessanlya 
sufficient reasoni the Court may properly draw an inference adverse to the prosecutioa The only legitimate 
ol>tect of a prosecution is not to secure a conviction hut that justice be done The prosecutor is not tliere- 
fore free to choose how much evidence he mil bring before the Court ’ 8 C. 121 at p. C. B R.‘1S1, KA. 

521, 16A 84} 8 P.W.R. 1909** 10 Cr L.J.321 In a trial of the accused under & 30-1 1 P C , certain witnesses 
whodepo'ed to seeing the homiade take place and who gave eitdence before the Magistrate were not called 
and eeanuned m the Sessions Court . held that every witness who was present at the commission of such offence 
ought to be cilled thatesen if they give diff^erent accounts it is fit tha. the jury should hear their evidence 
so as to entble them to draw their own conclusions as to the real truth of the matter rRit&alal 581. Similarly, 
the prosecution is bound to examine witnesses? present ar a search 9 C. W, N. 428 Where a Sessions Judge 



Court In conducting a case (or the prosecuuon. all the persons who are alleged or known to have knowledge 
of the facts ought to be brought before the Court and examined, 40 C. 1070; 3 8. L R. 200*aii Cr.L.J.410 Itis 
not within the province of a Judge to dispense with the evidence of any witness for the prosecution and 
n lire Public Prosecutor dispenses with the evidence of witnesses who can speak to material facts he 
commits a senous error of tudgmeni, The whole evidence should be put before the Court and the Public 
Prosecutor is bound at least to tender the witnesses bound over to -appear at the Sessions forcross«Taminaiion 
Weir II, 379. All jiersons said to have witnessed the murder should have been produced before the Magistrate, 
though It IS not necessary for a Public Prosecutor to tender in the Sessions Court any wuness whom be may 
have reason to believe will give fabe evidence, 12 P. R. 1915** 17 Cr. L.2. 267. 

6 Febife Piosecator Q«t bound to call vRoesses who la his oplnloa will not apeak the truth or 
support his case —The Public Prosecutor is not bound to call any witnesses who will not in his opinion, 
speak the truth or support the points he desires to establish by their evidence but in sodi circumstances he 
should explain to the Court what is his reason for not calling these witnesses, and he should offer to put 
them m the box tor cross^xsmination by the accused at their discretion, T A. 901. Even the Court is not com 
petent to pick and choose among the witnesses sent up by the committing Magistrate. It is his duty to examine 
all the witnesses unless he has good and suffiaent cause of the representation of the Public Prosecutor or other 
wise to believe that the witnesses came into Court-house with a pre-determined intention of gmng fabe 
evidence IS A. 6 It is open to the Public Prosecutor to decline to examine at the Sessions trial a witness 
whom he had examined before the committing Magistrate, but whose cross-examination by the defence was 
re'ened. his, however, his dutyto tenderthe witnesslor cross^xamination m the Court of Session, and if 
hedeclines the Court ought to cal) (he witness for aoss-examination 44 Bom.lk k. 0.1^2. HI. In 

a case m whtdi the prisoner is undefended the presiding Judge should look at the dqpOMtton any witness 
appearing in the Calendar as a w uness for the Crown and not called on behalf of the pfQlMDUon or tendered for 
cross-examination in order to ascertain whetherfaeshould not himself taken aettOQ All vrififrani 

returned in the Calendar as witnesses for the Crown are whether they are called or noAif^^lhS Oow n bound l6 
be m attendance until the inclusion of the tnal unless they are released from aUMMlMB by order of the 
Court.and before releasing them from anendaocetbeCourt'Shouldsausfyjtselfthai vtUnotbe 

required either by the prosecution or by the defence, 15 A. 8i f F.B.) The proseoiiiaiviHHUhMad m a 
of procedure to produce at the tnal witnesses who have been examined before die oomiMII^ wlm 
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there i% reason to ljelie\e that the evidence of ^uch witness is not true, Vetrll, 378, it is a suffiaent reason for 
not ca\hng any particular witness on behaU oi the prosecution that there is a reasonable belief that he n 
called speak the truth Weir II, 378. He is not bound to do more than have all the witnesses called b^Jore the 
Magistrate present in Court for the accused to call diem or not as he thinks fit, 14 C.249; U A. 821; 15 A 6, 
3 C 614; 15 W.R. 34 and Note 3 under s 289 .Ske Note 2 above 49 0,277. 

7. Duty of prosecntor to call hla witneasea for eross-axamlnatlon by aceased —Although in stnctness, 
It IS not necessary lor the prosecutor to call every witness whose name is on the back ol the indictment it has been 
usual to do so, that the defendant may cross-examine them. U the Counsel will not call the witness, th® 

lu his discretion may Where a witness called before the coroner was not called for the Crown at the fnal, the 
Courthas refused to require him to be called, ^ v Cot. S62 Honever.the prosecutor is nht 

to call them all , though he ought it has been said, to have them in Court that they might be called lot 
defence, if the prisoner chooses ArchboUL, p 483 There is no provision m this Code analogous to English 
praclice.entitling a prisoner to have a witness for prosecution who is not called, put into the witness-box for 
cross-examination The accused might apply to have sudi a witness examined under s. 291 , or might comment 
on the arcumstance oi his not being examined by the prosecution or tendered for cross-examination 5 B H 
C.F.Cr.Ca.89 at p 96 ; r<r<r also 5 C. 614; 24 C. 288 ; 7 A. 904; 17 C. 933; t4 a 243; 11 Bom. L.R.1162. 

8. The examination of wtnesses ahould be oral— The examination alluded to Inthe section means 
oral examination of the witnesses present (except in cases where evidence is taken commission, or m *”7 
case vvhere a witness is deaf or dumb) Such oral examination is, therefore, the general rule and it is of if*® 
utmost importance that the rule should be followed mall cases where the witness is present to be examined 

w itness before a Magistrate gave a true statement, he will probably, if Intending to tell the truth, repeat th® same 
statement without substantial difference at the tnaL If, on the contrary, his statement, before the Magistral® 
not true m important particulars, he may not be able to repeat the same statement, and may omit sonj4if'“*2 
important mentioned 10 hts former evidence Of may deny on oral examination that he did make a 

statement before the Magistrate. The demeanour of the witness may be important for the assessororJ^^^S* 
towards forming an opinion of his truth It is unnecessary to go Into the many reasons why this rule should t* 
followed. It IS sufficient to say ' it Is the rule, and is founded on reason and|]ustice '—Ptr Kekkan, C! I > 

911.83. 

9/ CresB'examuiation must follow cxaRituation and cannot be reserved.— The Judge spiocedui® 
Sessions trial in allow ing all the witnesses for the prosecution to be all examined in one day, but perm'll’''^ 
the cross-examination to be reserved to a subsequent date was held irregular. Welt II, 382. Where, hovver’^^i®'’ 
application is made on reasonable grounds lor time to cross-examine the witnesses, the application shoi" 
be granted especially m capital cases, 41 C 299. 

10. Bow to use at the trial evidence gWen before the committing Magistrate —It is against th^ 
i.»itea,<it.hadfe90S«AQn.ol a witness previously recorded and then to ask him. If it is true It amounts to 
him a leading question and intimating to him impliedly that the story U expected from him, 8C.P. 
Oadh6.C.No. 86; Weir 11, 360. It is no doubt the distinct duty of a Public Prosecutor to giv’e opportumU 
witness for the Crown to explain disoepancies in his statements before the committing Magistrate and the 
Sessions Court, 1894 A. W B. 87 ; but u is wrong and highly prejudicial to the accused to allow witnesses *0 
be set straight in their examination-in-chief, and whenever a witness says something that does not exactly *“ r 
VMih wliat he said before the Magistrate, his memory should be jogged by a reference to his previous depo^’ ® ' 

13 W. B. 18. Set Notes 9 to 14 to s 288 

11. Ordering wltaesie* out of Court,— When the case is called on, or at any period during 

the Court at the request of either party, will ordersucb of the witnesses of the opposite party as have not >et “ 
examined or are not under examinauon to leave the Court until they shall be called for In their order, so ^ 
each witness may be examined out of the heanng of the other witnesses on the same side who are to be cxatiU 
aher him. If alter such nn order a witness is present during the examination of the other vvifiesses, the practice 
IS lo allow him to l>e examined, subject to observation as to his conduct in disobeying iJie order T^y 
(lOih I:A),8, 1401 /Irr/iioW pp 482-483 

12 TrUl ought not to be itopped before tbe close of the proteeuUon cue.— tVhere after 
CKamlnadon ol some of tbe witnesses, the Judge asked the jury whether they wished to hear any more evldc^ 
end the> stvted that they did not believe the evidence and wished lo stop the ense and the Judge record* ’’ 
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■verdict of acquittal, he!d, thit the procedure was wrong and that no final opinion as to the falsehood or 
insuffiaenc> of the prosecution evidence ought to have been arrived at until all the remaining witnesses had 
been examined, 20 H. 445 

13. Adminlblllty of poit*mortem report ta evidence ->The poit mortem report is not admissible as 
evidence except to contradict the officer who made it, but it may be used by that. officer when under 
examination for the purpose of refreshing his memory If it is intended to bring the report as evidence on the 
record, the officer who made it should be called as a witness, 27 C, 293. 

14. Tnrnia^ oot ot Court perJarta^wUnessbeforecoiielniion of hb cross-examination.— A Sessions 
Judge IS not justified m stopping the cross-examination of and turning a witness out of Court because he is of 
opinion that the witness is not speahing the truth, and no telunce can be placed on the evidence of such a 
witness, 1900 A.W.N. 149 


E X a m I n a t ion of 
accused before Magis- 
trate to be ev idence 


287 . The eYamination of the accused duly recorded by or before the 
committing Magistrate shall be tendered by the prosecutor and read as 
evidence 


Notes.— ss. 209 and 342 for the power to examine the accused, s. 364 for the record of examination 
of the accused, s. 164 for the power and mode of recording statements and confessions investigation, s. 533 
or the provision remedying irregularities in recording such statements and ue 271 for recording of plea. 


1. Object of czamlaatlon.— Though it is not imperative on a Magistrate to examine the accused, yet 
thi^ section and s 342 contemplate such an examination for the purpose of enabling the accused to explain any 
-arcumstances appeanng m the evidence against him BatanUl 100 and 710 j 42 C. 057 and not for the purpose 
•of filling up a gap in the proseoition, 4 U B. R 914 — 8 Cr. It. J. 62 and tee Note 3 under s. 239 and Note 12, 
el to & 342. 

J I . t 

2. Proeedara— Timafer teaderlog certain examlnattoiis.-^ii) The ‘ examination of the accused ' should 
be put \a before the aecusedu called upon to enleruponktsdefenee^ 7eir II, 881 j (5) so abo should the deposition 
of a medical witness which, ' may be given in evidence ’ (s SOOjandthedepositionofaivitnessinacasein which 
it may be given in evidence under s. 33, Emdenee Act ,(c)\>eioxt examinations are received as evidence under 
any of these three sections care must be taken to see that they are m proper form and duly attested or otherwise 
strictly proved , (d) such examination when so received are to be detached from the proceedings m the prelimt 
jiary inquiry and annexed to the record of the tnal, WUktns, 114 The Madras High Court has ruled that the 
examination of the accused persons which this section requires to be given in evidence should be read as part of 
the case for the prosecution before the defence is entered upon and marked as an exhibit A note to the effect 
that this has been done should be entered on the record . — See Madras Cnramal Rules of Practice, Rule 24] 

3 Ezamlnatloa not doly recorded oagbt not to bo pot in.— Where the committing Magistrate admitted 
a confession which was not admissible and examined the accused with respect to it, held, that the accused 
being examined about confession which was not admissible in evidence, the questions and answers to them could 
not be said to be duly recorded, as the questions were such as were not allowed by the law to be pm and that 
ihe answers to those questions were not admissible inevidence against the accused,! L. B. B. 244c3 8 Cr.L.J.52. 


4. Tender otaccued'i examination before Baglatrate b obligatory,— The examination of the accused 
"before the Magistrate must be given in evidence at the Sessions trial, whether it tells for or against the prisoner, 
and it IS not in the discretion of the prosecution to put in that examinauon or not , 83 W. R. 63. A Sessions 
Judge refusing to put on record confessional statement of the person whom he treated as accused commits 
great irregukinty It is not optional with the prosecution to put in such statements, 15 U. 312 ; the whole of the 
statement should be read out, S U. H.C.R. Appx. IT. If it is not tendered the Judge is bound to calHor it, 
45 M. 352 ■re- 


statement made to a Jail Seperintendent confirmed before the committing Hagbtrate. \Vhe>i 

' • ■ • * The 

■ * * • . ■ • a • • I "pjjg 


statemcm and filed it m the case learning that the accused wished to file it, ArA/, that the statement was admis- 
sible ns ev idence under this section, S3 B. 3 at p. IS. i 
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6. Hot n«ces«ary to road eat centesaioBal itatements. — It is not necessary for a Sessions Judge to 
read out to pnsoners confessions made by them before a magistrate, and ask them it they have ai^ objections 
to the reception of these confessions. The examination o! the pnsoners before Magistrate Is to be tecen-ed m 
evidence and the attestation of the Magistrate is ftxcie proof of the circumstances, 14 V. R. 9 

7. Jl confession Is evidence though retracted or not corroborated —A voluntary and genuine conies* 
Sion is a legal and sufficient proof of guilt, 7 V. R.41 j « ff, R, 73 and 83. A confession before a Magistrate, 
though afterwards retracted before the Sessions Coon, is evidence against the party making it, 8 ff.R. 40,\\ith- 
out any other corroboration li properly attested before a Magistrate, 12 W. R. 49} 6 V.R.78} 31 M. 83 at p 88, 
1890 A. Vf. H. 173. The Judge must be satisfied that it was made \oluntarily, 19 B. 728 ; but not where the 
Police-officers were guilty of misconduct in having produced evidence with regard to the indentification of 
property which was false, tliere being no corroboration, 2 C. L. R. 132 } 1885 A. W. N. 59. Sfe abo Note under 
Heading VIII — " Retracted contessions to s 164, at p 373 


8. Statement of the accused mutt be taken inits entirety Kotes under s 342 and Note 5 to 
s 255 If the statement made by the accused is to be used against him, it must be taken in its enttfecy, 
8 IRf.R. 38 Where the prisoner admitted that he had accompanied the dacoits for a short distance, but 
declared that he had turned back almost immediatelv. and had nothing to do with dacoity that afteru ardi took 
place, and did not know that such an offence was in contemplation Md, that this statement did not go the 
length of a confession, and the conviaion was, therefore, quashed, 7 W. R. 39 ; also 7 W. R* 8 When 
an accused makes two distinct statemenu— the one amounting to a confession of guilt, and the other repudiating 
It— it the one statement is taken against die accused, the other also must be taken for what it is uorth 
in his lavoui The Court ought to weigh well the relative credibility of the two statements before it 
.*■ .Vn p. 4Q |} *(<» 9<*r>used admifted 

. , convicted of 

when thrown 

••I * • . y 'A. A . • I • ! * :t ise partsofihe 

confession are found to be false, the entire coniession Should be rejected After the entire statement of a pnsoner 
has been given in evidence any part of it may be contradicted by the prostfcmion if they choose to do so an 
then the whole testimony is left for consideration preasely as in other cases where one part oi the evidence con- 
tradicts the other Even without such contradiction It is not supposed that all the pans of a confession are 
entitled to equal credit ff sufficient grounds exist the part that chvrges the pnsoner may be believed 
that w hidi IS in his favour may be rejected See Rex v Htggxm, (1829) 3 C. and P. 603 { Rex \ Steptoe, (iSw) 

C,andP.897. Rex\ (1830 ) 4 C. and P. 221; 40 C. 873 The former refer to these cases only where ine 

conviaion is based solely upon the sutements of the accused and it Is but fair tliat the statement should ^ 
taken in its entirety and do not apply to those cases where there is independent evidence corroborating sooie o 
the maiernl parts of the confessioa 

g Costeislon of co*»ccu8ed.— A confession 01 a co-accused can on!) be taken tnla eoftstderaiion 
the other accused, s. 30 of Mr /nd»3« /Iff and is not evidence 13B. 86. also 4 C. 433 (F. ) 

C. W. N.749 } 7H. 102; 23M 151} 1 A-6B4 ; 10 B 319. It must be made m the presence of the other accuse , 

10 C. 970 , 7 C. 65 ; 6 B. 124. A retracted confession of a co-accused should carry practically no weight 

any person other than the maker. 28 C 659, ilrr Note under s. 387 however, 16 C K. 689 C'’* ^ * 


10. Deposition of an approver when inadmbslble —When the accused person to whom a 
oardon bad been tendered is examined as awitness, ihe deposition is inadmissible when thedepone , 
feilure of the pardon is tried jointly with the other accused. It C. 580 ; 2l W. R. B ; 7 C L B.66 
s. 336 ‘ , 

iU “CemmltUDg Magl«trate.”-\\hen a Sub-Magistrate inciuired into 

accused and the District Magistrate artingunders 436«jmmmed Uie accusedfor trial. 

anon of die accused and statement of the w itoess brfon: the SubMagistrate will be held to fiaij ^ 

l.) or before the commuting MagutiuK The phrase- committing MagisUale ^87 

compendious way of referring to Ihe Magisitaie or Magistrates who held Uie preliminary inquiry 
tommlualwasnndi. aiM M}7 Lah.70 

11. IrregalatlUc* ia mod* of recordlog exurulaatloa— ihefr offeoU— .Srr s. 342 and Notes thereto. 
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288. Ttif tM<lrncr o! A •htrif** *' tluK frcoft!^! ir> ih*' prr^^c** of thr Acait'^l tinder 
r,,v>T chefl «t Chap'fT \\ III’ tnA\ inthf di«€TTt)nn of the prt-sjdinj; Jud^p*. if tiich witr''«« 

jrrl tn^narj I nq ti I ft i« pTx! »ml AT I rxamjm«f 1*^ trratnrl a< cMdcntr m the ea*'' 1 1 . Jqj. 3 ]] 

•dmiwiMe tnihe jtr of the Inlun Cnlnicc Act I?72 

Itel*.— T>" «Tin1« * trvVr Chapter Wllflua^ In IS* p*a<r ol'’th" eofnmlttinjj Ma^l^trate** 

tooMTTlV ca*e of rxf Vr>r^rTTT»iW1 a 't»c4«tT**e c»*Sef that! iS" committing Maslttrate ornJ^ ». 21 a 
V;lOri RrprTrt, tPIfl 

Ket«A,»l W Chaper W II tor inqutr) pnimliuf) 10 commitment Atxl «v 2nn 212 Atvi 219 loruklr; 
riuimlnaticm o! *ntT«^w^ and v *V» for cornmhtai on «\l(Wn<T tocroh'tl !•) l»o MaEl^ratee and «. 33 of 
/nj an r ndtnrf Ad for ft rtrprwhion* of Atwent atltnei^ea. 

2. Oti)ctt ef ih« tcttleft.— Tht^ ««ecu m i« In to prutlJe f ir tV conilnjcncy that nuj arise wh^rj 
a anttwes, «h<i i» lielorr tSr Cmri o <^«lno hr»j 1» lack Jnfortnation and evidence and lelli a diPemni 

MOT) fmn that »-hif}i he c»tT in tV preJitninafy lo<jt.Io V'velhe Ma^ittrarc. It U only In extreme cases 0 ' 
clelat or etprtoe that the |xnona1 attendance of a vritocw be'ore the Cmst of hetslon ahouM be dispensed «ith 
and the rs^dence irism It him le'ore the rommlttmc Maclttnte rcicrrcd tv I A. IW Ordinarily the previous 
depmi Ion can he unrd only ah*^ th- tntne«» has |een called and eaamirwd 21 W. R. !1 {22 P. R. 12 J2. 

APPUCATIOH OF SECTIOH. 

The aeeUefl d»ea ettrad U Caartt el XaClttralca ether than th^ camnltttal Ha]ttitra(c.~-Undrr the 
old law this section did not eiten-l to Courts of Map«tratc« other than lh« cnmmiliinf MaRistrate. Under the 
r>c«1> amendeii section evidence duH fecoftVd It anylwl) unSef Chapter XVIII In the ireicnce of the 
accused may lie treated as evidence It the Vssloni Court In the cav/* under ih^ safcRuards mentioned in 
section SS9. Rut it must be tiiTne In mind t'lat the analojri of KCtlon SvS Is not to be extended to other 
«m;i of ev fdcnce not duf) rro»r fe«l Lwlcf Chap Will ami in a case not Ixfore the Court of Sessions W ftere 
eonviaion of the accu%?d was real*) liascvl on the formerratenseots of witnesses nude bclwt a M igistrale other 
*1. . iw"* *)ulHlivIvlonal ^fat:^stplte who on the analogy 

• I . « • • ' the conviction and sentence and directed the 

* « • » the usual manner Rataaal 722 The phrase 

• rommiitlng Magistrate* Is merely a cr>mprndIous wnyof fd**Tiing to llie Magistrate or Magtsiraies who ^rWthe 
preliminary iivjuiry on svhidi the oommiital was nude. Where a hiibonlirvite Magistrate recorded the evidence 
hut the Distna Magistrate made the commitment, ft was ArA/ihai the latter need not have himself recorded any 
01 the evidence or statement of the accused to make them admissible under this section, SI M. 49 A ttstement 
made b> a witness at a search though signed b> hint cannot be used under this section Sfl V 1S9 

4. Crioilaal Law Anesdneat Act XIV cf 1908 •^'Section IS of that Act lays down tlie procedure in 
respect of trials held under that Act Notwithstanding any-thing contained In tAe Indian Evtdtnte Ac/ \ ol 
1872, the evidence of any witness taken by a Sfaglstrate In pro ce e dings to vrhidi this part applies shall be treated 
as evidence before the High Court if the sviiness Is dead or cannot be produced and if the High Court his reason 
to believ e that bis death or absence has been caused In the Interest of the accused.* 

fl Depotitiona not taken In presence of aeeated cannot bt admitted nnder this ••ctlon.— Statements 
made by a witness in the absence of the accused Is not admissible under this section, 83 A 360 Unless it be 
that the accused was absconding and the provisions of s 512 applied to the circumstances of the case (6 C.L. R. 
53] the ev idence referred to in tills section must have been receded in the presence of the accused 7 A 862 { 

21 A 111,22 A 445,3P. R. 1904 t23&S61, 

8 SeetlOQ applies only when the wltnett la * prodoced and examined'— To expedite the trial 
fn a Sessions case the attorney for the pnsoner suggested to the Court that certain depositions of 
witnesses for the prosecution taken before the Magistrate should be read out and that he should be allowed to 
<ro$s<xamine the witnesses thereupon to this course the Government Prosecutor and the Court consented 

* SuUt tut.a fur th« word, duir uken In the prtMBnofMviued Ufon th« rjnim it n< Site •<»!« br Ad XVIlt of l»J 

t Added br Ad XV III of IStS 
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htld, that this procedure was illegal but that inasmuch as it had not occasioned a failure of justice a 
new trial should not be granted, 9 M. 89. This section ts not an exception to the rule in s 286 It does not 
dispense with exatmnauort of the witness directed by s 286 The provision is not the evidence before 
the Magistrate may be put jn as evidence of the witness if he is tendered for cross-examination but it is that 
such evidence before the Magistrate may be trusted as evidence in the case if the witness is examined te, 
examined as a witness, not if he is cross-examined or tendered for cross-examination- This section does not 
provide that the Judge may treat the evidence before the Magistrate of all the witnesses for the prosecutionas 
evidence if all the witnesses are produced and examined Per Kernxn, J , in 9 K. 83 The previous 
deposition cannot be filed if the witness is merely produced for cross-examination at the trial and not produced 
and examined 1913 H. W. 5)4al8 Cr. L. J.619. The section does not permit a Sessions Court to ground 
Its judgment on the depositions taken by the Magistrate without ejcamming the witnesses afresh. Thesectioa 
has no operation whatever unless the witnesses at the trial makes statement mconsistent with his deposition 
before the Magistrate, VI.R. 11. The former deposition ought not to be read until after his examination in 
Court, 1 B- 14 ; and evidence taken before the committing Magistrate but not used at the trial cannot be 
referred to an appeal, 8 B. L. B. Appx. LXUl. 

T. EYldence of a witness not allowed to he cross-examined U not dnly taken la the presence of the 
aecttsed— If a committing Magistrate does not allow the accused to cross-examine the witnesses for the 
prosecution, the evidence of such witnesses cannot be said to have been duly taken in the presence of the 
accused To reijmre the presence of the accused merely to hear the ex parte statements of a witness without 
allowing him to show by cross-examination that the statements are untrue or unreliable defeats the real object 
of the law, for it deprives the accused of any substantial benefit from being present, 21 C. 643 at p. 665. See 
also 3 H, 48 

8. AdmlsiIbllUy «( spprovee’a evidence given In preluninavy Inqalry.— A deposition made b> an 
accomplice at the preliminary inquiry is capable of being treated as evidence under tins section in the Sessions 
trial, because though an accomplice, he is nonetheless a witness for the matter of tins section, 14 P* B' 1®®*^ 
191I.3S2; 6 8. L. 11.203 « 16 Cr. L.J.233; 3P.B.1904. The admissibilty of statements made b> an accused 
person, under a conditional pardon was no doubt raised m 7 C. L. B. 66 and 13 C. L. R. 326, but not decided uniif 
the Allahabad High Court held that repudiatioii by approver of his statement before the committing Magtsi^te 
does not prevent the Sessions Court from considering his evidence under this section, 21 4.175. But tiie use of 
such statement as substantive evidence of the facts alleged by him on the prior occasion is fraught wuh 
the gravest peril and could never have been the intention of the Legislature, 22 A. 445, 27 C 295 and 
4 C. W N. 49 ; and tee Notes to ss 339 But see contra 22 C. 50. 

‘ MODE OF USING EYIDENGG. 

9. Mode of using In Sessions Conrt, evidence taken before committing Magistrate —This, section 
never intended to be used so as to enable a Court trying a case to take a witness s deposition body from the 
committing Magistrate’s record, and to treat it as evidence before the Court itself A Judge is bound to put to 
die witnesses whom he proposes to contradict by their statements made before the committing Magistrate whole 
or such portions of their depositions as he intends to rely upon in his decision, so as to afford them an 

nity of explaining their meaning, or denying that they bad made any such statements and so lortli, 7 A. t 
21 A. lit. At a trial before a Sessions Court, die attorney who appeared for the pnsoner suggested to die 
diat to expedite the trial, certain depositions of vvitnesbes for the prosecution taken before tfiu Jiiagis 
should be read, and that he should be vllowed to cross^xamine the witnesses thereupon to thiscouree e 
Government Prosecutor and the Court coii'ented Ae/rf that thisiwocedure was ilfegaf|i»ur a 

had not occasioned a failure of justice a new tna! should not be granted, 9 Ef 83 The Judge is boiin to e is 
imenuon or the possibility that he may do so, be known to the accused and llie prosecution in order to a 
them an opportunity to test such statement by cios»examinauon otherwise, 1886 A. W. N. 256. So, too e 
counsel for the jirisoner, if he desires to use previous statements to contradict the witnesses for die Cro'vn int^ 
dfvvv their attention to sucii contradiction 8l C. 142 (F.B > whitii ooerrn/es 6C.L. R.390 and re/eri to it » • 

C.R.281. In the I ull bench Case referred to above, after die case for the prosecution had closed, counsc 

the prisoner cLilnied a right to resd to die jury the depositions taken before di* comniilling ftfagis “ 
lor the purpose ol shov^lng diat the evidence given at Ute Uni differed from that given before t|i« 

MagUtrate ami h was ruled lint the counsel for defence liidno such right without drawing the particolar 
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» attemuTn to ihc nontraclictionarnl n'lontiojjWni an ni»poOwr’'l> I tf»* Jodr* 

not ha>T the Ocht rlalm»^l In iIk inwiff in the I nil l^nrh CA«e S W. fL II. 1^'ing opi'OW'd 
to th** 1 till ivnrti Ro'inp W Irn a mnnwl rr pVa«W owwtaminrn a witn^n wiili n-l'trnrf to a |ir»*Tiou* 
d»p.><inoTv iV’ iwm tb'TTo* to which the rrm^aamtiiation it dtrrctM Ot'^mUl l»" Kt out in 
nnii'c ol the procTcdmcn Th'' iVpfniu ^ need tint. In wh a caw I** made a {nxtinn ot the etuVnoe In 
the ^cn‘iom Cottn, tjnle« Ow* Ommimcnl iWirrt that it lie *o fconWl Of th* Settion* JtKljte 

«(lipt» it under iSU aeftioa The pVadet or cvninwl i w the tV'cnce ma) inlnwluce at part of hit own CYi<leo<^ 
a preti JUt dejovulon tna 1c li) a wunevt an<l, in thttraw, the (JepKiiioil miKl lie numlercd an<l tnin«lated In 
iV minute petKefilincv The pn»w«oj1inc cotmwl or plea let hat a rlRhl In six-h a caw to question th" 
vitnev» at in apparrm con'radirtlnn' and ditctepafinet le-twren th" two ttatenv-ntt, Rataalal SIL .^faHo 
• C. W.K C9( IS K UTt ILtlL 5rf Note 10 1 > n. SM 

10 OmUtlen t« ctamlna witacn «fl ctrtala facta caneal h« nada faod hf RltQ| pr«Tie«« tlaunaat.— 
W liefc a wotfiett wlKn eriminrd m S-ttlons Court had thown no dtipotiiloti in an) tra> to rctilc fmm any 
atatemetn be had maik; la'iore the commitlinj Macittntc, thert It no valid iraton for Ihc Sctiioat Judge to 
ad-nit the |Tenou» ►tatement in f re fere n ee to the orw mad" t'c'orc him. Where a tritneat trat not examined in 
Uie h.csMon» Court, with regard to the pantcular atatements made I 7 him before the committing Afaglnrate, and 
he did not repeal thow iaaten>"ntt hrtore the Settkmt Court JU/J. I C. V. R. 19. mmtlarf), the et-idence of 
a n>"«'iral wittiett lidorc the committing Alagitifale and not attetted li) him It not admittible l«‘orc the 
Sc*iMont Court under ihit lection A ^tlmarirm ontlTicatc wouhl not he admiMllile at evidence eacetit to 
contradict the oflicef who mad" it of when uv*d li) that ofli'rr lor leircihing hi* m"mor), 17 C. 195. 

IL QaetUea at adiabitbaity af ttUtata (tvea hafera cammlttlel Magtat/ata ihaild ba datenataed 
Imncdlattly «a lu Uader.—When the cvulcnoe of a «ltne*t taken tcinn: the committing Magfttrate it 
lemJrred tn evidence at the ^ttiont trial, th" Sc**lont Jwlge *him1 1 contider the que«tion of itt adfflis»ibilltT» 
and Uien and there determine the {«i{nt and record hi* reavmt ii be tled>i" in admit the lame, 1 Bam. Im R. 1S5> 
It. AdmtMlhlUtj of lUUmeat allegad ta ba taada aadar (U'irtatraeal by Pallet.— When a uitneis 
ia<Le*A alatcment before a Se**ion* Court diHerent fmm that nvulc licfofe the committing Magiatrate, aad 
allege* dut that prcMOui *titement was rrudeum^f Pohee Ih-H Se*sion* Judge should maVe some 

inquif) liy examining the Policeonicer regarding the re*traint and |ire*<ure vrhich isMid to have beeneaerciied 
U|vm die witnevt liefore bringing hi* preanou* statement upon the recoed under ,thi< section. 4 C. Tf.K.49| 
f C. W.R.MSi 13 JL 419 1 170.195. The retracted oonte**ions of an accuvrd aUnding 1^ thamelvesuticorrolxtted. 
and die *utement of witnesne* Iruught In under this section, without independent corrotioraUng lesumony* 
should nut both be ^noed together and held as mutuall) corrol>orating cadi other, so as to Justlf) a conviction 
la*cd thereoa 

13. Practice.— TraaalaUaa ef depeslUaB before a Magistrate la Sessions preeeedlaga.— A Sessions 
Judge should, in hi* {mxxedings, distinaly note tlut he hvs admitted, under this section a deposition of a 
witne*s taken lieforc the commiulng Migbimte is etldence m the trial befort. n Sessions Court, and giten 
the dep<jsitiou a number in his jiroceeding* and translste It, or the imtcrisl portion* ol It in lus English minute 
of t!ie proceedings, Ratanlal 343. 

14. When depaillioa li dealed praseeatlOB most prova that ceBdltlom of this section have bean 

satisfied. — The confession of a witness in the shape of a former deposition can hcusetl as esidence against a 
prisoner onl) on the condition prescnlied by tins section, tint Is, it must Inve been duly t*ken by the 
committing Magistrate in the presence of the 'locuscd |»erson, sc , the person, against whom it is to be used 
The certificate ot the Magistrate appended tosuch confession, in order to afford pnma fane evldenos under 
s 80 of the Evxdenee Act, of the arcumstances mentioned in it relative to the taking of the statement ought to 
give the facts necessary to render the deposition admissible under this sectioa Where the deponent, when 
examined as a w itness before the Sessions Court and asked about hts alleged deposition, denies that it was the 
deposition made by him, the presumption allowed by a. 60 of Me Etndence Wef cannot be made, and it becomes 
necessary, in order to render the deposition admissible under tins section to show by direct testimony that 
tile conditions pf that -section hat e l>een satisfied, 31 W, R. 0. 1 ' '' 

VALUE OF FREVIOUB DEPOSITIONS. 

15. Parpoies for which prevlosi depotItioB may be used— Its valae.'^'The provisions of this seaion 
enable the Judge to use the deposition or such part of it as is necessary for the purpose of corroborating a 
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WJuess or, the proper iormaJilie^ being observed, for the purpose of contradicting a witness, and to pcmiit 
eflher the prosecutor or the accused to use it for either purpose. Further it enables the Judge to treat it as 
part of the material on which he sums up to the jurj or assessors under s. 297 or s 309 at the conclusion 
of the tnaJ But see the latest amendment by the introduction of the words for all purposes subject to the pro- 
visions of the Indian Evidence Act .Sire Note 18 Ivefow 

But there is nothing in the section whidi prescribes the value or weight to be attached to the evidence 
thus admitted. Once admitted, the power given bv this section in respect of the evidence is exhausted, the 
discretion of the Judge extending onlv to the question whether the former evidence is to be treated as evidence 
in the case Once admitted it is on the same footing with all other evidence in the case, that is to siy, it is to 
be considered b> the jurj , or bj the assessors and the Judge, according to the nature of the tnal, as part of the 
materia! upon which the verdict or the finding is to be given The value of the previous evidence is a matter 
entirely bejond the scope of the section, as it is also of f&c Evtdtnce Act Its value is a question tn the particular 
case for the jury or for the assessors, subject to the directions of the Judge in summing up, or for the Judge m 
cases where he is a Judge of the fact Whether an) portion or the whole of the evidence tlms admitted is 
entitled to credit, and if so, to such x degree that a conviction may be based upon it wholly or tn part are very 
important questions lor the jury or assessors or lor the Judge as die case may be but the) are tn no way 
affected b) this section. iVr Plow den, J , Si P. B. 1831. See also 37 P. R 1917 (Cp.). 

16. The dberetloR of a lodge U open to review by a Conrt of Appeal. — "The purpose of this section, 

as amended is to make deposition given before Magistrates In the preliminary inquiry, evidettce for the pur- 
poses of the tnal in tlie Court ot Session, ocilj when die Sessions Judge determines, in the exercise of his discretion, 
that they are to be used in thiv «aj But we think the exercise oi his disaetion, considering it as a matter of 
factor law, 13 open to review by this Court »n appeal When the case is under trial in a Court of Session the 
Sessions Judge has the depositions given in the Magistrate’s Court before him. Jf he finds tJiat the statemewis 
of the witnesses in his own Court differ matemlly from those previously made by the same witnesses 
It IS hts dut) to examine them is to discrepancies and this is more especially his duty when the prisoners vre 
undefended, and contradictor) testimony IV given /or the prosecution BuMf he thus examines the witneS'V 
he ought Taylor on evidence, ss 1300 and 1301, and the Indian Evidence Act, s J55) inordimry cases to 
make the depositions upon which he Im examined, evidence m the case he is at libert) to do so, end the 
{lower should be exercised so as to bnngah relevant matter so rar as possible, under consideration in forming 
a judgment on the case Itthe faesvions Judgehas omittedto examine witnesses onobvfous andfmportnic 
discrepanaes tn their vntements, this Court will, in general direct that such an examination be made, and the 
Sessions Judge, having the witnesses before him for such purpose, will, in most cases, feel it his duly to nuke 
the tomier depositions evidence pManfawi for the purpose of the final adjudication in appeal The 

alternative is for this Court m such cases to order a new trial on the ground that there his been i niisu'-e of the 
Sessions Judge s discretion which may have caused a lailure of justice, but a new trial will not be ordered 
except in spcaa! cases, '—Per West, J , 11 B B. C. R. J81. Where a Sessions Judge used as ev tdence under 
this section the statcmeni which a witness made before the committing Magistrate, but which he rcpudialetl at 
the Sessions inal as iiaving been made under improper influence, and the circumstances were sucfi that the 
Sessions Judge could not properly rely on cither of these statements held falloa/mg 31 W. R 49 »» 13 B- 
Appx. XY t)iat the Sessions Judge did not exerdve a |>roper discretion in allowing the former statement to 
be treated as evidence 7C.W.K.34S. But see now 53 aiBlowfirwfiiif 21 W.R.49 and 37 C.20S asaremitoi 
ihe htest amendments See also Note 18 below 

17, Statefflenti let rr ■ • le . ' sw ■v • ■■■-. iv ri '■ e 

ocnain witnesses wholwd • •' 

deceised, withdrew their st ' . • ■ 

The Ses-vions Judge convwfetlng the evidence given hy these witnesses before him to be untrue, and aaing 
under this section admitted in evidence the statements of the>e witnesses made before the comni!uin,t 
Magisinte hr/d that such statements were rightl) admitted and when admitted were on the »mie footing 
the other evidence on record 33^.683, where 21 A.U1; iSSS A. W. R.355{ 32 A. 1*3 9* P- 188T are 

rr/rrrrd ii> auni A, 882 oierruled The Calcutta High Court stems to have held that the evidence before the 
cummiiiing MaMStrate which was afterwards wholl) retracted and repudiated at the Sessions tnal cannot 
l>e treated as vubstaniivc evidetvsK next Note ) But inSiM.ili, where a Ses.sions judge l>eingof opimo^ 
thai certain prosecution witnesses had t>een gained over by the defence, allowed their depositions before the 



liirtr passim bj' 


It, f aeivCnat 

pT'jpoTltavu 




!• 


mare «t1Jrnr* far iban lUMliiiil • ip-j Ta (bsbMdcrTiu 


s. 2KS] TKTAt-s rcroRr itiGij comt^ and contra or fiSl 

<twmhtinc Matri»tr*tc («b«T crT»«»<xamln»tion had been fe^en-efl) to lie tttelmlin etldence or>cW thh 
•ectlon, it was hrli, that thi« vciioo cnalikd the Cowl lo treat such >ris a stol'^taniiTe eYlil‘“Pce In the 

<%*c »t the trial sihere, lor the pirpo*ea of |vi*tire the ndoption of stjch a rotirtc U IomtvI necessary by the JwlRe 
^'Udi eMcleoQ* ma> lx: ti«ed as tntKh In lavtrar of ilw ^lenrc as of the proseaitlon and that tb* CoTtrt Is not 
restrictfxl In t»*TTnittinc tV* pnxJoction of the exldenor Ixfore the commlttinR Macbtrale. to «*<• It «okly lor the 
p\»]>Yse ol contra hctjnc the witness at the s*es«lrtns trial S/t also II p, R. 1191 and t P. R. 1901. Set Note 10 
lielow f T the r'lect ol the amendment ol x 2M |»j Act \\ til nl IWJL 

It. The effect el the amendment ef a. tSt by the Act XTIIt af 1913.— Now it is that the wnrdi 
••rof all purposes" wrtr added to v 2 Rn torrttKnT the timitailon to the value o( the csidcnce, admhtetl imdet 
this seat >n, nsUlddown mil W.R. (Ce.l 13 artdTT Ct91 So csidcnce recofde«J l») the commlttloK MaRistraie, 
if admitted und<-f Uk amcndetl v W mu'l l<e treatcsl as esidcnce for alt purposes, csen as the l«sls of the 
finding or strdia li starvls on the same looting as any other csidcnce Ixt'orc a Cotirt ol Session and Is to lie 
considcml as propfwd matmaU on which the senhfl Or finding may !< given. 53 C. ISt (3 PaLTSl not 
retied eal|9 LnK»lt V Bern. L. R. 113| 17 A. tTIt IT M. 3»| 1 PaL917{ 19 M.L.i.601) 6 Lth. 199. 

19 la the abaeaee ef aa Udcpendcat Inferential clrtetnatance ceavletlea «|>on aataUnieat ahto> 
lately withdrawn la iBiafa,_u vioiild lie rrmsi urwale to louikl a convHciion upon the statements made liefore 
the committing Magistrate when such statements arc alrwlutcly withdrawn tic'ore the Sessions Court, unless 
there I* Independent circumstances from which It may tx* In'crml that the aecond ataicments were ftUe and 
the onginal statements trtw TTelr IliATI ( RaUnlal Ml. Rut when the conviction Is by a jury who beliesed the 
statement l>elore the committing Magistrate (although It was alisolutcly withdrawn at the •sessions tnal) It 
Ixang corrolorated t<i a certain estent liy Indi-peodent esld«“tice Ixiore the Sessions Court, It wns AcA/ that the 
conviction was not illegal Tfatrll, 375. \\*hen esulence given lefore the committing Magistntc U retracted 
In the ^sions Cottn it would be very unsafe to ac upon It unless It is clc-irly provetl to be true by some 
independent evidence. Rataalal 915. In 10 C. W. N. 3I3> the evidence given by a witness l«fore the conr 
mining Magistrate ind the Comoer as having anually seen the aceased murdering ilw deceased svbo wholly 
retracted arid repudiated Ixiore the O'urt of Session (or the reason tliat it was given under threat and coercion 
of the police , AeU following >3 A. 4U that evidence lefore the Alagistrate cannot be treated as substantive 
evidence under this section and that comilioratlon on all material pnrticuhrs wns neceis.try before the accused 
could lie cunviaed. 

20. AdDluIbUUy ef prcvleas staUraeBta ef wllataa.— Frevinus statements ol a witness used at the tnal 
lor contradicting his evidence, if not m-vde tn tkt frtiente c/ tht aermti, cannot !« used against the accusetl as 
independent evidence of his innocence or guilt. 33 C. 951. Such statement enn be used under s. 145 of the 
Fvxdenet Act, so'cly for contradicting the w linens. It cannot be used at all under this seafon, il the vvitness is 
cibsent, 21 W. R. 13{ 93 A. 350, See 6 Bar. L, T. 39 m 19 Cr. L. J. 299 for using the statements of witnesses 
made to their counsel in giving their proof inconvenience to the witness Is not one of the grounds allowed 
by s. 33 of the Evidence Aet, 6 A.93<, 31 W. R. 35 {2 A. 519. An accused is entitled to have an opjiortunit) to 
cross-examine a w itness before Ids evidence can be used against him. Accused are entilled to crosseximjne 
under s 153 of the Indian hinJenee Aet the witnesses upon stitements made by them in a defianmental 
tnquio > 9 Bom. L. R. 329. Such statements are not privileged. 16 C. W, N. 131 •» 13 Cr. L. J. <49. 

21. When previous depatitlen e( wftaeta not present at trial may he used.— s. 33 of Air 
Evidence Act The application of s. 33, Fvldence Act, in criminal cases ought to be confined within the 
narrowest limits II can only be In very estreme cases that it is nght to maWe idverse use of the evidence of a 
witness under s 33 in a criminal tnal when that evidence if true would be extremely material 17 Bom. L. R. S90* 


Its evidentiary value was very small 17 C. W. N, 330 m K Cf. L J. 70 ^ | Now the practice in Sessions mqumes 
^ - 1 . — - — *5 unless, at the conclusion of the case when the charge is drawn 

himself in the firvt Court, and, under the new provisions of the 
, y get the charge cancelled by cross-examining the witnesses and 

l)y entering into his defence. But if from the first he takes no such action, although it is clear he has the nght 
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Witness or the proper formalities being observed fortbe purpose of contradicting a witness, and to permit 
cither the prosecutor or the accused to use it for either purpose Further it enables the Judge to treat it as 
part of the matenal on which he sums up to the jury or assessors under s 297 or s 309 at the conclusion 
of the trial But see the latest amendment by the introduction of the words for all purposes subject to the pro- 
visions of the Indian Fvldence Act See Note 18 below 

But there is nothing in the section uhidi prescribes the value or weight to be attached to the evidence 
thus admitted. Once admitted the power given bv this section in respect of the evidence is exhausted the 
discretion of the Judge extending onlv to the question whether the former evidence is to be treated as evidence 
m the case. Once admitted it is on the same footing with all other evidence in the case thatistos'i) it is to 
be considered by the jurj or by the assessors and the Judge according to the nature of the trial as part of the 
material upon vvhich the verdict or the finding is to be given The value of the previous evidence is a matter 
entirely bej ond the scope of the section as it is also of (he Evidence Act Its value is a question m the particular 
case for the jury or for the assessors subject to the directions of the Judge m summing up or for the Judge m 
cases where he is a Judge of the fact Whether any portion or the whole of the evidence thus admitted i> 
entitled to credit and if so to such x degree that a conviction may be based upon it wholly or in part are veiy 
important questions for the jury or assessors oi for the Judge as the case may be but the> are in no way 
affected bj thissectioa /VrPLOWDEV J 8t P R 1887 ,&ealso 37 P R l91I(Cp>, 

16 The dberetlon of a Jadge Is open to review by a Court of Appeal — The purpose of this section 

as amended is to male deposition given before Magistrates in the preliminary inquiry evidence for the pur 
poses of the tnal in the Court ot Session only when the Sessions Judge determines in the exercise of his discretion 
that they xre tobe used tn this waj But wethink the exercise of his discretion considering n as a matter of 
factor Ian, IS open to review by this Court m appeal When the case is under tnal in a Court ot Session the 
Sessions Jud^e has the depositions given m the Magistrate s Court before him. If he finds that the statements 
Of the witnesses in his own Court differ materially irom those previously made by the same vvitnesvesi 
It IS Ilfs diitj to examine them ns to discrepancies and this is more especially his duty when the prisoners die 
undefended nnd contradictory testimony is given for the prosecution But if he thus examines the witnese 
he ought (r« Taylor on evidence ss 1300 and 1301 and the Indian Evidence Act s J55} mordilnry cases to 
make the depositions upon which he has examined evidence in the case he isatlibertj lodoso andtlie 
jfower should be exercised so as to bring all relevant nutter so far as possible under consideration in forming 
a judgment on the case Itthe Sessions Judgehas omitted to examine witnesses on obvious Qndlmjwriaii 
discrepancies in their stniements this Court will in general direct that such an examination be made and the 
Sessions Judge.havjng the witnesses before him for such purpose wil) in most cases feel ithisdutyto mike 
the former depositions evidence quantum valeant for the purpose of the final adjudication in apjjeal 
altemativ e is for tl !•» Court in such cases to order a new trial on the ground that there his been a misuse of the 
Sessions Judged discretion which may have caused a tatlure of justice but a new inil will not be ordered 
except m special cases. — Ptr W est J 11 B H C. R 281 Where a Sessions Judge used as ei idence u ider 
this section the statement w hich a witness made before the committing Magistrate but which he rep idiated a* 
the Sessions trial as having been made under improper influence and the arcumstances were such that the 
Sessions Judge could not properly rely on either of these statements held foUaioing 21 W R <9 f ® ^ 

Appx XT that the Sessions Judge did notexerdse a jiroper discretion in allowing the former stitement to 
be treatetl as evidence 7 C. W R 349 But see now S3 C.181 overruling 21 W R. 49 and 37 C 203 as a result o 
the latest amendments See also Note 18 below 

17 Sutementi let In under this lectleo may be treated ns tabetuntlva evidence —In i* 

certain witne-'Ses who had stated before the committing Magistrate that the> had seen the accuse 1 sinking t e 
deceiscd, withdrew their statements before the Court of Session and gave evidence exculpating the accuse 
The Sessions Judge considering the evidence given by these witnesses before him to be untrue anclanin^ 
under this section admitted in evidence the statements of these witnesses made before the committing 
Magistrate held that such statements were rightlj admitted and when admitted were on the same footi ig *■ 
the other evidence on recon! 28 A- 683, where 3t 1833 A W R 858 } 22 A 443 and 81 P B. 1837 re 

re/trttd to ami 7 A 862 overruled Tlie Calcutta High Court seems to hav e held that the ev idence bef re t e 
committng Magistrate whidi was afterwards whoTI) retracted ami repudiated at the Sessiois trial cannot 
W treated as substai live evideiKe (.S>e next Note ) Rutin2iK 414, wheren Sessions Judge being of opinion 
that cenain pTosecuiioii witnesses had l*een gai led over by the defence allowed their depositions before the 



rnOCEUSTESIAN 


1042 


PRODDCTION 

■ r ■' ’'H' T ^ 'r~* V— ' • tmtl 



T"A « clZtt «r »1 ef s pr««t«r er proeuntar 
3 \ftoxf •proevulan t^l 




1 Pt^AJvI H*- n Tfli* f>n>rfMCp|# IV 


ofui 


l'r6t a rati ■ 
I'tA^a »* 4 


ItHpn* ... • • • . 

3 %»r> s • 

cxiutu •• , 

9tur BBo r pHio »r iM-M/aptoM «iiusv | viMnes 


I’m (Qrr' ■ 

*"x TvTri . 

all* r roic • 
wi vbuia 


• ’ 1 !>’• »f I of pM<’nno»^oK»jB' 
ot^UlBiaPfilf QiAO- 


Kvp^i Mar] 


n nrori tnr» O X 


niinoirt Bprolpngtllaa JiKiffllo 

, I6r, ^0, wp», ftfpa, lirel; 


nijAii rcroRr moii cotR'n ano coniTs or stssjov 


S. 288.] 


831 


•ctrntnhtjnK Mapttrate (»h«T crrK«-ejamIn»tton Iwid ti«a teacrred) to Jic rcttlv-ed In etitlenre iin W this 
•colon. Jt was htli, that thU •colon cnaMcd the Cbtirt to ireal •nch ilcpoiltl ma a csuMlantlYC CTnlence In the 
<A«eat the ttial where, lor the pwy*o«ea ol }u«tjfe the adoption <*l attch a cotir»el' fouml rvnreaury by the judee. 
5odi eaniiencr may lie tj«cd a» tnwdi In laa-owr ol the ^lenre aa ol the |wo * «ml<m anil that tb* Court l« not 
rettnoed In ji:TTmttinc th** pnxJiiOion ol the ealdentt* Irfore the committing MagiMrate, to u*e it vjlely for the 
purpn^c d comm l»oing the wnrv»^ at the **c'«»on< trtal ,^/nl«> II P. B. 1191 and t P. R. IMl, Stt Note Ifl 
IHow W the c**!^ of the ami-ndment ol •. 2 M !»j Art XV'III ol 1P23. 


II. The effect cl the amendment af a. IIS (he Act XTIIt ef 19U.— Vow it |c ktli that the wnrdi 
••ror alt ptnpo^c*" were ad leil to v SW to remoxx the limitation to the xaltic ol the cxldcnce, admitted under 
thix •cOion, ax laid down tn II P7.B. (Cr 1 <9 and IT C.III Soexidence recorded b) the committing 'lagistrate, 
if admitted under tl>c amended •- 2RA mu't lx trcateil ae cxidencx lor all purjKjxcx, exxn as the Inslx ol the 
finding or xxrdiQ It itamlt on the <anv* looting ax anj other cxldence Ixfore a Court of *?esxlon and is to lx 
conxiderrd ax pmivxxrd matefialt on which tlie vxMici Of finding ntay lx gixxn. S3 C. ISl (3 PaL T81 not 
retted eB){S LaKSTI) IT Bern. L. R. 113 ( <T A.ITSt ft n. tilt I Pat SIT | iS M. UJ.SOIt 6 Lah. 199. 


19. la the abteate af aa Indcpeadent Inferential cirtimitasta ceaTlelloB apen a itatemeat abto* 
TiUly withdrawn b anaafa.— It would lx most utixxle to found a conx-lction upon tlie xtatcmentx nude before 
the committing Haporatc when »udi xtatcmentx are alxolutely withdrawn lx*ore the Scsxions Court, unless 
there lx Independent drcumxtancxx Jrom which It ma) Ik Inicrtcd ihxt the second xtatcmentx were fiUe and 
the onginal statementx true. Weir It, 374 ( Rataata! OSS. Rut when the conxlctlon ix by a jury who beltexetl tlie 
xuiement Ixiore the committing Maglstrxte (although It x»ax al>xoluteI> withdrawn at the Scxsions tttal) It 
iKing corroliorated to a certain extent ti) Independent exidencx IxIorc the Sexxionx Cotut, it wix ArA/ihatthe 
conxiciion wax not Illegal Weir II, STS. WTien exldence given Wore the committing Magistnte Is retraoed 
In the ^xiqns Court, it would Ik xer> tinule to act upon It unWxx it tx c1e.xt]y proxed to be true by some 
independent evidence, Rattalal 916. In 10 C< W. H. 343, the evidence given h) a witness Ixfore the conr 
mitting Magistrate and Uk Comoer as having aettuR) seen the accused murdering the deceased who wholly 
reffiicted and repudiated ixiore the G>urt ol Sinxlonlorthe reason that It wax glxxn under threat and coercion 
ef the pohee, htU following IT A. 4U that evidence before the Magistrate cannot be treated as substantive 
evidence under this section and th.xt cormlwraiion on all material pamculars wax neeesviry before iheaccused 
could Ik convicted. 

20. AdabtlbDlty ef prcTleai itatcraenU ef wltncaa.— Previoux xtatemcnix ol a witnexx used at the trial 
for contradicting Ins evidence U not mide tn Ihi pretmet of the ateusrd, cannot lx used against the acciisetl as 
independent evidence ol his innocence or guilt I3C361. Such statement cm be used under x. I4S ol /Ao 
EvfJenet A<t, so’el) for oontradicting the witness. It cannot be used at all under this sealon. if the witness is 
obitnt 21 W. R. 13; 39 A. 360. Sft S Bar. L. T. SSa* 18 Cr. L. i. 899 for using the statements of witnesses 
made to their counsel in giving their prool IncomenieiKe to the witness is not one ol the groundv allowed 
by s. 33 of the Evidence Act. 6 A. 334; 31 W. R. 96 ;3 A. 648. An accused Is entitled to have an opixirtunit) to 
xrossKxamine a witness before hix evidence can be used against him. Accused are entitled to crossxxamine 
under s. 153 of the Indian EftJence Act tfie witnesses upon statements made by them in a deivartmemal 
inquiry , 3 Bern. L. B. 339. Such statements are not pnvileg^, IS C. W. N. 431 c tS Cr. L. 3. 449. 

21. Vhen prevfeas depoiltlon of witness net preseat at trial may be ased.— s. 33 of Mr 
Evidence Act The application of s. 33, rvidence Act, in criminal cases ought to be confined within the 
narrow est limits It can only be in very extreme cases that It is right to make adverse use of the evidence of a 
witness under s 33 in a criminal tnal wrhen that evidence if true, would be extremely mitenat 17 Bom. L. R. 990* 

(l) Accused must haie had the right and opportunity to cross examine —S 33 of the Evidence Act says 
. T .1 r. . .. 1. j .. . -« Where an 

. ■ • . lut m during 

« ' l admissible 

Its evidentiary value was v ery small, 17 C. W< N. 330 **> 11 Cr. L J. 70. Now the practice in Sessions inquiries 
IS not to crossKxamine the prosecution witnesses ludess, at the conclusion of the case when the charge is drawn 
up, the accused thinks it worthwhile to defeud bimseli lo the first Court, and, under the new provisions of the 
amended Code of Criminal Procedure, he may get the charge cancelled by aoss-examining the witnesses and 
by entenng into his defence. But if from the first he takes no such action, although it is clear he has the right 
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to do so It can hardly be said that he liad the opportunity to cross-examine We are borne out in this view by 
the fact that on the record it is stated that a lengthy examination in-chief of the approver W’as read over to him 
and admitted to be correct and it does not appear that the accused persons were asked then and there to aoss- 
examine if the> wished to \\ e think in the case of approvers having regard to the difficulty which has arisen 
in this case that it would be a sound principle for the committing Court to clearl> bring to the notice of thp 
defence that it is their duty to cross-examine the approver if the> desire to do so directly his ev idence is given 
17 C. W N 830 =s 14 Cf L J 70 Depositions of an absent witness are only admissible when the pnsoner has 
had that right and opportunity to cross-examine, 21 W R 12 Inconvenience to witness is no ground 6 A 2W- 
The evidence must have been taken before a competent tribunal 3 H 4S 

(ii) TAe wtlness vuisi be dead etc — A mere statement of the Public Prosecutor that tlie presence 
of the witness cannot be obtai led without an amount of delay or expense vvhicli he considers to be 
unreasonable IS not enough. There must be independent evideOM before the Judge can exerase the powers 
under s 33 of ihe Evidence Act 28 H L J 329»i71I.L T 214 16 Cr L J 294, where 2 A 616, 3 U 18} 

41 C. 601 were referred to 

22 The mete faet vrltneis tells a different etory at trial vrlll not make him a hostile vritaess.— The 
fact that a witness at the Sessions trial teVts a story diHereni from ihat told b> him before the Magistrate does 
not render him a hostile witness so as to entitle the prosecutor to crossexamine him The proper inference to 
be drawn from such contradiction is not that the witness is hostile to this Side or to that, but that he ought 
not to be believed unless supported by some satislactory evidence 13C.53. The mere fact that a witness who 
is examined before the committing Magistrate and who m the opinion of the Public Prosecutor, will not speak 
the truth in the Sessions Court does not entitle the Public Prosecutor at once to treat him as a bosnle 
witness and begin to cross<xamine him. In such cases the duty < f the prosecution is to have such witnesses in 
attendance so that they could be examined by the defence if necessary ihough the prosecution is not bound to 
produce witnesses who are not likely to speak the truth 3 Lah. 144 

23 English practice —The depositions ol witnesses taken bclore a coroners jurj may be used 
in the cross^xamination of the witnesses who made them but cannot be used as direct evidence except to contra 
diet evidence ol such witnesses when such contradiaion is permissible. Halsbury Vok 1\, p 366 See 
Archbold pp 490—492 as to mode of cross^xamtning witnesses on their prev lous depositions. 


Procedure dter ex 289, (1) When the examination of the witnesses for the prosecution 

aminationoi witnesses and the examination (if an) ) ol the accused are concluded the accused shall 
or prosecution. ^ -isked whether he means to adduce evidence 

(2) If he aa>s that he does not the prosecutor may sum up his case, and if the Court 
considers that there is no evidence that the accused committed the offence it may then in a case 
tried with the aid of assessors record a finding or in a case tried by a jurj direct the jury to return 
a verdict of not guilty 

f3) If the accused or anyone of several accused says that he means to adduce evidence, 
and the Court considers that there is no evidence that the accused committed the offence the Court 
ma) tlien in a case tried w ith the aid of assessors record a finding or, in a case tried b> i jury, 
dirtct the jur) , to return a verdict of not guilty 

(•Ij If the accused or anyone of sexeial accused says that he means to adduce evidence, 
and the Court considers that there is evidence that he committed the offence or if on his saying 
that he docs not mean to adduct e\ idcnce the prosecutor sums up his case and the Court considers 
tfial ihtrt is ev idcncc that the accused committed the oflenct, the Court shall caff on the accused fo 
enter on his deftnet 


Notes.—! Duty of proseentloa to produce evidence — See Notes t tu 5 to s 2S( 

2 Coglbh prncUee— Vheu proteenUoa eeuntel mny ism sp cue.— According to rnghsh practice Uio 
risUt ouxl t lo lx. exercised In excrpuonal cases sudi axwhcre erroneou-> statements have been in.idc and 
' ofiht i be corrected or wlienihe ^idence (Hffers Irom the Instructions, Tie cou iselfor the prosecution 
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ts 2SS2S^] TuiAL'i nrroRE inou courts aso courts or snssios 6S3 

•‘VojU ‘tate hn ci«c ^»•fon: the witnc^v^.and after Uw esT Vnee Kt» l^n given either »a) simpl)*! 

«v mihing* or * I hav’C alrcad) toM you what wmiM tli* *«l«tatvt: of lit'* eviih*no" *o<l )vti the suten^ent 
I nade is correct * or, In ntTcpli mat cav^s toaaj “winKlhing isprovetl difTercntto what Irsjirci^d arviadd 
arv «uitane csplanatl 'n whldi iv required fix ihUketttr lOCoxSSS It is rvit proper t »a*mm'*nt on t}>e 
a’>s^n<T of wntness/'s lor the iWrtcr «nWs It might t>* liirt} «sp^e<| |ha‘ witnesses w^nil 1 Ir* called, JldJibury, 
\olI\ p va Ar{h^-<ld Iflq r^r^-rning Ins d'-frna: I•'f 1 rethe Jnstlcrs the prosenition ha\-e 

Iw^n pre\-emed from invr«tiga mg tfy* ns** «* t up l>y Ih^ d'*f**o<Unt at the trial comiDctn ma) be maeje on that 
C’*«m'’ancT S^r 9 lV y Ptnmint Aef T» i'te r I* A’ \ ,tA A'air. (1909) 39 T. L. R. X2S. 

S. EiADlaatloa of the aecased net ImperailTt,— Ulvii the accused had admitted his guilt and had 
|iee 1 esamined l»j the eonimitting Alagi«irate th** omission o< the Snsions Judge to exatrilnc the accused does 
not cwistitire an ilVgsUl) s cl'‘jrl> in ticatn that such an csaminatlmi is not iv^s«f> in all cases, t C. 
L. J 95 M 10 Cr L. j SJ9 Th*' omission t » csamioe the acciiseil wmiil 1 not cxinstitute in illegality whidi 
non! 1 vitiate the tnat, 77 M 759, 

i. Aeeesed coUtled te be weqiltted In abteaca of prosccatlea •rldcoet.-'-An acaseil m the abseno; of 
evi li-ivT on the i»t>srcution sid** shout 1 Ir* aa|UittM umkr sut>-«cc (S) itvl should not lit convicted on the 
e\id'*nce given against him bj tl>c w iin*'ss*-s called liy the avaccus*'d In his defence, 9 M. L, T, 79“ 10 Cr.X*.J.I8. 
A gip in the cvvdcncc cannot be supplied li> eiamlning tlve accused and so covering up the ds,(eci as , in a 
detimvtion ease, l»5 questioning the accused is to srhstltcr he inihhshcd t)>** litict 77 M,759. ,Sre also 78 C. i9. 
Sm iUrl>, where the prisoner was charged with having been previously convicted and there was no evidence oi 
tins It could not be sut>plicd l>) his idmisvionsif the ttct.79 C.8S9 \t itncs*es for the defence ought not to be 
examine until after th** ctosrot the prvrscctitiun evidence lor It Is uni) when suflident evidence has been pro* 
duoed that he can lie called on to enter upon his delence. 4 Cl. R. 799. It is incumbent on the prosecution to 
P’ove all the {acts necessary to oonstnule th** oflcnce charged ag-imsi ilie accused. \Mien the oi$e for Uk 
|) ro*eculion has been closed th* Coua should actiuit the accused where no evidence of an) of the linVs neees- 
sar) to establish the o'lenev. has been adduced ti> tlic prosecution. Anygip in the evidence ought not to be 
su|iphed b> anj statement <if the accuses! 34 K. 497. S*t ilvo 79 M S7l t 77 II. 799 and Notes to s. 34JL 

S. SactUa applies aaly wbea there b ** aa avldaaea ** that the aaeased cetanltud the affeaee.— 
These words cannot be extended to mean ao or roar/artrr mtfrwr buch a meaning 

would enable a Sessions Judge to exclude his assessors front their slure of the tnal whenever he thought the 
evidence unsatisfactory or inosodustve 10 A. 414 {9 C. 479 { 18 W, R. 70. Set however, thervmirhsofjsskiss, 
CJ in 19 C. H. K.693, Note 10 to s 2 ^ at p. 79X Itllicrc Is an) evidence relevant to the charge preferred, the 
accused must be called on for his deieno. and the trial mu>t go on to ns cl<^> 19 B. 414; Weir II, 737. Tite 
section can onlyappi) when there is no evidence, and will not cuver a cisc when the Court considers that the 
diir,.e IS in Itself ini{irui)er 13A 991atp 892. Tin. third|X(ragrapli of tins section meaiisthat if at aceitainstage 
of the 'sessions tnal the Oiurt is Musfied that there is not on rcawd any/ ei tdtnce which even if it were perfectly 
truevvouldamounttopvriectl) legal ;>ri>of of the offence ciiaiged, then the Court his power without consulting 
the assessors to record a finding of not guilt), 10 A. Ill; Weir II, SS2. If the trial was b) jur), the Judge need 
no: (Hit ttK case St sH {ir the fitly U W.lt.t0(7 W.It.S9 h tvK tietxs-'Sry to ncori the opiman cl assessors, 

7 Bom. H. C. Cr. Ca 87, but see 1 A. 410 

6 Opinion of the Jnry not to be taken Is the middle of the ease —After taking all the direct evidence 
in tlie case, the Sessions Judge is not competent to stop u by asking the jury it they wish to hear more ev idence 
and by this means to obtain the opinion of the jury that the) do not believe it. No final opinion as to the 
falsehood or sufEaency of the ev idence for the prosecution ought to be arrived it by the Judge or jur> until the 
VI hole of the evidence is before them and has been considered 20 U, 415 

7. “Not proven’ — There is no legal warrant tor a finding not proven. The proper course is to 
record a finding of not guilty, WcIp II 381 

8 Accused himself mast be asked If he means to adduce evidence. — The question whether the 
prisoner has an) ev idence to adduce is one which should be put to the accused himself and not to his pleader 
and the question and answer should be recorded as required by s 364 —Jf/adras Cnmtnal Rules p 242 See 
aliO 9 M 224 This is not a mere fonnahty but is an essenhal part of a criminal tnal The High Court held 
that It would hesitate to apply s 537 although the accused had not cross-eiamiued the Crown witnesses 23(5. 
292 \\ hen a prisoner is not defended by counsel the Judge should inform him of his right to cross-examine 
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witnesses, to address the }ury and to make a statement, but omission to give this information does not invalidate 
the conviction, Arckbold, p 220 Entering on the defence marks a special stage in a tnal, omission to call upon 
the accused may occasion failure of justice and is not cured by & 537 But see 16 A. L. J. 41 

9. Accused not to be prejudiced, if he does not adduce evidence after laying he will.— Wheie on 
being asked under this section the accused had stated that he means to adduce evidence, but on further 
consideration does not do so, the Court is not at liberty to make a presumption adverse to the accused froih the 
arcumstance that he has not adduced e\ idence , and the accused does not lose his right to the last word, lo c. 
llO = l3&L.R.33a 

10 Nature of defence let up must appear from record —This section provides that the accused is to 
be called on to enter up>on his defence and to produce his evidence If he makes any statement m defen^ie, it 
ought to be recorded. If be does not voluntarily make any statement and declines to answer any quesbon put 
by the Court, the fact should be noted and when there is nothing else to show the nature of the defence, a note 
of the address to the Court if any (under the tollowing section), should be recorded. The record is not complete 
unless It shows the nature of the defence setup. 1SV.2L16. There is nothing in the law which prohibits a 
w ritten defence If presented it should he received 2 Agra H. C. R. 356. 

11. Procedure where defence wltoesses are not present —If the accused has not his witnesses present, 
the Judge should, if he sees grounds for proceeding first call upon him for his defence and then postpone the 
case 23 W R 59 ; 6 B L R Appx, kXXXYIII = 15 W. R 34 

12 Practice— ProsecBtlon witness ezamioed before Magistrate called by defence— his examination — 
Where the prosecution declined to call m the Court of Session a witness for the Crown, who had been examined 
in the ^^8glstnte’s Court and such witness is afterwards called inby the defence, the counsel for the defence has 
no right to commence his examination by questioning him as to what he had deposed m the Magistrates Ctiiut 
Questions as to hiS previous dejiosition are only admissible by w*ay of cross^xamination, with the permissiOQof 
the Court if the witness proied himself a hostile witness 20 A. 159 

11 If prosecution wltuess Ii recalled, eppertuaity must be given to aceoused with reference to each 
evidence.— Where a witness for the prosecution was recalled after the accused had made his defence and he 
(the Bccu«ed] had no opportunity of calling evidence with reference to the evidence of that witness the High 
Court quashed the conviction and ordered a new trial, 13 W. R 15 But see contra 13 W, R. 36, where the accused 
had full notice of the nature of the evidence adduced 

14 Prosecutor’s reply.— As to the prosecutor s right of reply on production of evidence for de/eiice 
srr Notes to s 29i. The word prosecutor does not exclude the assistance of counsel 11 B H.C.R.102 


290 . The accused or his pleader may then open his case, stating the facts or law on 
0 eience which he intends torelv.. and makmj' such comments as he thinks necessary 

on the evidence for the prosecution He may then examine his witnesses 
(if any ) and after their cross-examination and re examination (if any) may sum up his case 


Notes. — 1 Duty of defendant’s counsel — See s 340 as to the right of the accused to be defended 
by a pleader The counsel for the prisoner has belore him as his subject, the acquittal of the pnsoner fjii 
duty ts to act as an adx ocate and not to an> extent as a Judge He is to put himself in the place of the accused, 
and so is not under any obligations which the accused wxiuld not be under Thus he is not obliged to divulge 
facts with which he may l>e acquainted which are unfavourable to the pnsoner — Horns, Prtn.of Cr La o, 4|9 


2 In opening, counsel ought to state facts which he does not Intend to prove.— In die opinion of 
the Judges it is contrary to the administration and practice of the cnminil law as hiUierto allowed that 
couasel for prisoners should state to the jury as alleged existing facts, matters which they have been told in tbpjr 
mstnictiona on the authority of the prisoner but which they do not propose to give in evidence,' R v 
SAtmtnin 19 Cox 122, Arrhbotd p 22A 

3. Crtmlaal case ought net to be adjudged on mere probabilities.— Tlie Court ought not to adjudge a 
criminal case on mete probabilities as if it were a civil action, or comravene the wrell-known pnnilj'lc of Iqw 
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IhM iV lunlen o< pnx>i lie^ on the Crown, not at aU on the accu««iI : an<l, anleu the e% lil^nce ts such a^ to 
ensMc the Court to Judf^e rather tl>« conjecture, the accn^e^l OiotiVl twt be called upon to m-tke hi« cle'ence, 
ItaUBlal m and T71 1 4 C. U R. m. 

4. AectaedhatBa daly.— On the prohabilitica ASe^'ion« Judge held Uiat it was more hkel> Ui-it the 
p-iviivf rather than the other Inn^sles oi his house Inflictcsl Injuries which caused hU diughter’s death, but did 
not come to an) oonclusion that his guilt was estab1id>cd I*) csid^nce tiejond reasonable doubt , Ar/J,ri,sening 
cooMClion and sentence, that the accusesl being mTcl) on the defensue owed no dut) to anjone but himself, 
theretore, he couM not lx: a)n\tcte<l. because be had not tried to evptaln to ih* Court how the dealli of his 
diugh’er had orcurml or b) whose means RatanlatItC. also 11 Cp tSO. 

5. Aecaiad not bsaod ta aecQaat for hU ne«aiDcnu.>-An accused person Is not bound to account for 
his mosement at or alxsut the lime an olTcnce was committed, unless there Ins been given legal evidence, 
•u'Sacml) fnma /jcu to convict him of the o'Icnce, 10 C.970. 

4. Ro adverse (BfereBCe can be drawa ea faOara of aecaicd la ^radiea hU wlla8iMt.-~I{ the accused 
Ut!s to cal! wiinesscs on his bchaVf without sufliaent rct-son being shown, the Court cannot draw an in'erence 
adverse to him. The accused is mcrcl) on the skfcnsive and owes nodut> to an)-one but himself. He Is at 
lilvenj , as to the w hole or anj p-irt of the case against him to rei> on the w itnesses for prosecution, or to call 
witness, or to meet the dwrge in any other way he chooses, and no Inference unfavourable to him can propcrlj 
be drawn, because he takes one course rather th-in another. 4 C, I3t at p. lU « 10 0. L. R. 191. 

7. Trial before tha day fixed li Irregelar.—'TIv* trial ui tlie accused In the at^sencu of witnesses forthe 
dete ice. and before the da> fixed In ilxir summonses. Is a senou-t miscarriage of justice or, at all events, is an 
trrcguUniy sufTiaent to prejudice the accusesl In his dclencs- In sucli a case conviction will be fvvtrscd and a 
new tnal ordered.—^/ // C , lahl , 

a. Ooe axeued nay cr«u*«xaiBle« the wltnetiea of eo>aeeBsed—may (Ito eTideBee.*^ne accused 
m.i> crossdxamlneawhness called by anotlierforhis (kknce.whentheca.se of the second accused is adverse 
to that d the first, 11 C. 40t> Also. \i the accu-sed ate being ined svpantely, evch would be a competent witness 

1 1 the mat of the other, 290.113] 10 0.001. 

291 . ThcaccuscdshallbcallowcdtocMmincnii) wltnv;^s not previousl} namedb) him, if 
sucli witness IS m attendance , but ht shall not, except a» provided m sections 
to exammau^ and 2** 231, be entitled of right to have any witness summoned, other than the 

summoning of witnesses rumed m the bst delivered to the .Magistrate by whom he was 
w It lesses committed for tnal 

Kotev—5Vrr s. JJl for list of defence witnesses to be given to cominittiiig Magistrate or Clerk oi tij® 
Crown , s 216 for summons to defence witness b) committing Magistrate or Clerk of the Crown ; ss. 2|g 
ard 54t for expenses of witnesses and dejxistf and Chip XL (or the commissions to examine wtines$es, & Jji 
for recalling witnesses when charge altered. 

L HagUtrate boand to lammon defenca wUaessess.— A committing Magistrate is bound to take steps 
to procure the attendance of all the witnesses mentioned by the accused m his list delivered to the Magistrate, 
19 V. R. 34; 23 W. R. B6 1 2 W. R. 6 j 3 WiR. 39, There Is no reason to refuse an application for summons simply 
because a large number of witnesses IS mentioned therein. 11 C. 763. A conviction had, without summoning 
and examining the witnesses for the defence is liable to be set aside, 12 V. R. 22. 

2. Adjournment to aecure the attendance of defenca witnesses.— If before conclusion of the trial tl>e 
accused requests for adjournment to secure the attendance of his witnesses who had not properly been served 
such appheauon is not too late, 'Weir II, 883. Set 13W.^R.20; 15 W. R. 34«»f B. L.R. Appx. LXXXyiI)[ 

12 H. R. 44 ; 4 Bom. L. R. 939 and see Note 2 to s 293 at p 786. 47 C. 7S8. 

i > 

3. Judge has power to summon witnesses other than those named by the accused if he applies.— The 
summoning of witnesses by an accused person through the medium of Sessions Judge Is not a matter of 

right,’ 3 H. R. 29 Yet tlie Judge has an inherent power, if he thinks proper to exercise It, to sanction the 
summoning of witnesses other than those named in the list given to the committing Magistrate, 8 A. 668. 
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[Chap- X\m, 

4 Cenrt sot eotitied to d«otde how raa6h evldeneo the ACOaled shAll let la.— Though the5es:>ions 

Judge could first call upon the accused to state the grounds of his defence (23 W R 58) jet where he reiused 
to summon delence witnesses on the ground that • jt is needless to prove theallegcd enmity .thereisample 
c\-ldence on record about this Md that it was mantfestfy fbrthe accused person whose interest was concerned 
and not for the judge to saj what amount of ettdence it tvas proper to place before the jury in order to establish 
the case for the defence 7 t W K. 188. 


Prosecutor s right of 
replj 


'=292, The prosecutor shall be entitled to reply— 


(a) It the accused or anj of the accused adduces any oral evidence, or 
i)} With the permission ot the Court on a point of law or 

(£) \wth the permission of the Court when any document which does not need to be 
proitd is produced by am. accused person after he enters on his defence 

Proxided that in the case referred tom clause (^)replj shall unless the Court otherwise 
permits be restricted to comment on the document so produced 

Kofei — j Scope of the amended neettoa — This seclion is thoroughly r«lratted by Act XVIH of 192^ 
Lnder the old law there ' as a difference of opiiuon as to whether the prosecutor retained hisnght 01 
when the accused produced certain documents without producing any oraletidencc of witnesses InSOB 421, 
« was laid down mdheld that the section makes the nghi of reply dependent upon the fact of evidence being 
adduced. But this interpretation as is pointed out by BbajianJ , would include both documentary and oral 
evidence and the logical effect would be to exclude a large proportion of legitimate cros^xsunination under 
pain of iorieiture oi right of reply 11 If 338; 18 Jl,83 also Aeld that the prosecutor had a nght of reply « 
accused produced documentary evidence alone Whereas Jl C. 243 and 17 C. 930 and 14 B *36 held 
production of documentary sMdence alone by the accused did rot give the prosecutor a nghtofreplj ^ 
present section as amended has tried to do away with the difference of opinion in the High Courts 
pointed above espeaally bj the Insertion of cl (<■) and the proviso 

2 Reason for the role os to pcoiecator ■ right of reply,— Where the Judge allowed the P”*®*^**^ 

reply when no evidence for the defence was actually given Md though the strict interpretation of s* 288 a 
ofthissccuon warrants this course it was never meant by the Legislature that the prosecutor should have a i^y 
when no wiUWbses are called for the defence the object of law being evidently to let each side have an OPP^ 
mtj of commenting on the evidence ot the other and not to give an additional advantage to the prosecuim 
lO C 140 = 13 C. L R. 358 afiprovid 80 B 421 

3. Haa the proseCBtlon any right to reply where the defeace pat* In documentary evidence tbrea^h 
prosecBtlon wltnes»ei2— , 

{,”> Bombay —Beamvs ] in 11 L R. «7 = » to. L J 284. dissented from the 
BAtry, ) av laid down in 30 B 431, and A^Wthat the tnie pnnapte to apply lo deciding whether a reply 
to be allowed is that nothing which the aausetj can fairly get in to his own advantage by the 
emplovinent of cross^xanunatioo while the case is in the hands of prosecution, deprives him of his ngW 
last word. The only practical difficulty which ever anses is this. Sometimes under the guise of 
exarolninga prosecution witness counsel for the defence will tryto get In a lot of matter, espeaally documc 
matter, which ought to properly come masevidencelnrebottal Now although this may be In stnctness re e 
oo Judge who knows his business ought to be fa any uncertainty how to deal with « The Court has omy to > 
this cv Idence is all verj well, but this is not the proper time or proper way to lay it before the Ojurt i > 
really need it sou must pay for iL He is of opinion that s, 292 ought to be read with s. 2S9 and not 
demlj He disapproves of the test laid down in 1 S.L. R. B) 8 to. X.. J. 319, that when evidence Is adduced ^ 
the defence through the mouths of the prosecution witnesses, it is for the Court to decide in iJie partico!.« cj 
whether such evidence is such -is to take the prosecution by swpnse and to assign the right of reply aca. riii t > 

ln30B.43i IUttv J Ac/if, tint the scctian asamended was intended lo give a right of reply vvl 

•at any stage * evidence U recorded for the defence which. Is not part ot ihlt adduced for the {iroscculioit 


* SmV m 1,1 Km In SK* tK,el4 MrlloR Ky A<t XV 111 tif 1* *3 
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w«ction maies >hr orH rtpl), tltpriKV»nt »i>on the fact ol cahleuce JwaiHR been adjured Hut thn inieqircta 
tirni At h fwlnted b> rrJtUAs, ] , and I<t Mr KxiciiTinthe 1 B. U R, It case wcnihl induih* both dociimentAry 
•nd oral e\-ldence and the 1t>Kics»lcn<^irDu1d Ijetoetclude aUr^e proportion IcKillmate crottexitniivition 
tintkr pain of forfeiture ol Hpht nf rrp'> 

(lO CaleattA,— Dttrinj: the cnitt<fim»iwtlon of tlie uitnetses for the prosecution \-irious documcnit 
were tenil^d b> the counsel hr the defence and were admlttesl. but no «ltncssc« ucrc called for the defence 
//eU. foDoulng 10 Cox S26 ami 3t C. IflSO, that thU did not entitle the prosecution to have the 

right of replj, aa the doaimems tended bj the defence u-ere sucfi m did not take the prosecution b) surpnse 
and that this «a* the correct test for dctermlmiiK 'whether the prosecution should Ins e [the right of rcpij, 
10 C. W. H. 017. Tor other Rulings, tinder Uie prcslom Code. <// 0 0. W. N> 201 { 0 C. W. H. 803, and B a W. K. 
300 , and also 10 C. lOJIjH C.3l3j 17 C. 030. In 43C. lM,lt was held b) Sasoersos, CI.,that vSW must b«- 
read w ith s. 289 and must be ronstnied acconUnglj Reading the two sections together the nght to reply w hich 
is gisen b> A 292 arises onl> if die accused or any of the accused taL.es advantage of the right to adduce evidence 
at the time and In the manner speofied by the Co«le. nr . after .the ctsc for the prosecution Is concluded and 
the test was not whether the proseoidon was uken by surprise 

(tii) Madraa and AUahataad.— Tlie Mvdras and AHah-iliad High Courts hold that silien documentary 
evidence Is put lnl)> the scrusetl during the case forthe Crown and before estminatlon of the accused the 
Crown has the nght of repl), 11 11.339 1 14 A. 211t 10 A. 05. These cases were under the previous Code. 

(ft) Sindh.— “The orrea lest for deciding In these cases whether the prosecution should get the nght 
of replj , is whether the ev fdence adduced by the defence was such as to tvLe ifie prosecution b> surpnse 
It isfortheCourttodeadc in the panlcuUr case whetherthat evidence Issiich as to ULe the prosecution b> 
surprise, and to assign the right of reply accordingly . Tlie pnisecution must be presumed to hvv e had 
noticeof all relevant facts within the knowledge of Its witnesses Such n presumption need not always arise 
but it Is only In rare and exceptional cases as for example, when the Crown witnesses are openly and undis> 
gmsedly hostile to the prosecution and have withheld matena) facts from the knowledge of the prosecutor, that 
it would be tebntted.’* lfi»L.tU3l BtCr. L.i,lt3. 

(S') Btrma.— fn 7 L. B. R. Bli^lS Cr. L. 3. 341. the dedsioiu of the vanoiis Hly,h Courts were 
considered, and though if vRTeou , J . felt i doubt as to what meining should be ntndied to this ‘ection, .ind 
eras indined to the view, that it may have l>een {mended thit U the accused produced documentary evidence 
at any suge of the trial the prosecutor w-ould be entitled to replyr, yet hid dow n ih it the benefit of doubt should 
be in favour of the accused and the prosecution was not entitled to a reply The cise in 4 L. B R. 5 6 Cr, L. 

J. IIS was doubted 

4. What woald ameant tg addaeieg evidence,— In a Sessions tnil lieiore the High Court, the accused 
had put in during the crossexamination of a witness the statement made by him under s, 162 to a Police 
constable, and after the case for the prosecution had dosed but before he wis asked by the Court under s 289 
whether he meant to adduce any evidence, put in the depositions of certain prosecution witnesses taken by the 
committing Magistrate, all cf whom had tieen examined at the Sessions tnal ie/d per Ceidt, J , that the 
statement as well as the depositions formed part of the record sent up by the committing Magistrate ind cinnot 
be said to be evidence adduced by the accused after the case for the prosecution is closed, that the accused 
merely applied that the Sessions Judge should exercise the discretion vested in him by s. 2S8. Semble, tender of 
documents are for forming part of tlie record sent up by the committing Migistrate might constitute adducing of 
evidence by the accused, 31 C. 1050. But where in the course of the cross-examinition of a prosecution witness 
in a Sessions re*tnal, a newspaper report ol the previous tnal including the deposition of the witness in the same 
was put in by the defence and admitted as evidence and where the accused m answer to a question put to him 
•under s. 289 at the conclusion ol the prosecution case stated that he meant to idduce no evidence , held, dissenting 
from the above Cilcutta Ruling, thit the prosecutor hid the nght of reply by raison of the newpaper having 
been put in 4 L. B R. S 6 Cr. L. J. 119 , w here 11 U.S39 ; 14 A. 313 and 16 A. 83 are followed. See, however. Note 
3(»). In the course of the crossexammation, a prosecution witness was asked whether he was or was not 
Indebted to the accused and upon his denying the fact a bond alleged to hive been executed by the witness m 
favour of the accused was produced by the counalfortbe defenro But the witness not admitting even the 
bond an expert was summoned at the instance of the defence to give his evidence as to the thumb-mirk on the 
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[Chap. XXiri, 

4. Court sot entitled to decide bow mach evidence the accnied shall let in.— Though the Sessions 
Judge could first call upon the accused to state the grounds of his defence (23 W, R, 84) yet where he refused 
to summon defence witnesses on the ground that "it is needless to prove the alleged enmity , there is ample 
OMdence on record about this held, that it was manifestly for the accused person whose interest was concerned 
and not for the judge to say what amount of evidence it was proper to place before the jury tn order to establish 
the case for the defence, 7 C. W. N. 188. 


Prosecutor s right of 
reply 


"=292. The prosecutor shall be entitled to reply — 


(fl) If the accused or anj of the accused adduces ary ora! evidence , or 
(^) with the permission of the Court, on a point of law , or 

(c) with the permission ol the Court, when any document which does not need to be 
proved is produced by an> accused person after he enters on his defence , 

Provided that, m the case referred tom clause (r) repl^r shall, unless the Court othenviae 
permits, be restncted to comment on the document so produced 

Hotel —1. Scope the amended aection.—Tlns section is thoroughly re-dratted by Act XVIII of I9--1 
Under the old law there was a difference of opinion as to whether the prosecutor retained htsnght of rep'y 
when the accused produced certain documents without producing any oral evidence of witnesses la 30 B 
. vvdence beiog 

• . ntary and oral 

4 . , ination under 

pain of forfeiture of nght of reply, It M. 339 1 16 A. 88, also held that the prosecutor had a nght of reply die 
accused produced documentary evidence alone Whereas 14 C. 243 and 17 C. 930 and 14 B. 436 held that the 
production of documentary evidence alone by the accused did not give the prosecutor a right of replj 
present section as amended has tried to do away with the difference of opinion in the High Court# a* 
pointed aboi e especially by the insertion of cL (c) and the proviso 

2 Reason for the role as to prosecntor’i right of reply.— Where the Judge allowed the prosecutor to 
reply when no evidence forthe defence was actually given held, though the strict interpretation of s 289 and 


10 C. 140e= 13 C.L.R. 358 approved m 80 B 421. 

3. Has the prosecution any right to reply where the defence pats In decnmentary evidence through 
proseentlon witnesses 7— 

(») Bombay.— Beajivn, J., in 11 L. R. 177 = 9 Cr. L. J. 284. dissented from the judgment of 
Battv, J , as laid down in 30 B. 421, and that the true pnnaple to apply in deciding whether a reply ong 
to be allowed is thii nothing which the accused can fairly get in to bis own advantage by the legitnu®^® 
etnplojTOcnl of cross-examination while the case is m the hands of prosecution, deprives him of his nght to 
last word The only practical difficulty which ever anses is this. Sometimes under the guise of cross 

-—'ary 

' ant 

say 

this evidence is all very well, but thi ■ • 

really need u you must paj for it,’ , < . 

dently He disapproves ol the test laid down in 1 6.L.R. 91>=:8 Cr. L J. 313, that when evidence is adduced ui 

tJie defence through the mouths of the prosecution witnesses, « is for the Court to decide m the particular case 

whether such evidence is such .is to take the prosecution bysurprise and to assign the right of reply accordmtb 

In 30 B. 431, llvm, J , held, that the sectiou as amended was intended to gi\e a right of reply whene'er 
• »v »n> stage, et wlcnce is recof vied lor live detente which is not pm ot that adduced lor the prosecution 
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^ctjon tiwkesthc nght o< rep'jr. «l<p'‘nii«nt tlw fact of e\tcl«nce hatinj; b^n adduced lJut lhi« intenset;* 
Tiem sut h pointed b> ItrAxiAs, ) , and Mr KstciiTin the I B. t* R. 91 case wouki include both dorumentafy 
and oral c>Hdcnc« and the lofrlcal cfTrct would lie to exclude a large proporuon of legitimate cross-examination 
tinder pain of forfeiture oi right of repl) 

(n") CalcatU.— During thecnwvettmlnatloiiof the uitncsscs for the prosectrtion \arious document' 
were tendered b) the counsel !>«■ the defence ami were admitted, but no witnesses were called for the defence 
//eU following 10 C«x 12Q ami i/ti/tnxauAia^ SI C lOSO, that this did not entitle the prosecution to hate the 
right of repl) as the doaiments tendered b) the defence were stidi as did not Like the iirosecution b) surpnsc 
and that tins was the correa test for determining ^whether the prosecution should ins e |tlie fight of repl), 
10 C. Tf. If. S67. I or other Rulings, under Uie prcsious Code. M S & H. N. 201; 6 C. W. N SOS, and 8 C. W. K. 
209, and also 10 C. 1021 ; 1« C. 913 ; 17 C. 9S0 In 4S C. 198, h was held by Sanderson, C.J . that s. 292 must Ir 
read with v 289 and must be coasinied acronlingl) Reading the two 'ections together the right to reply which 
is giien b> s. 292 ansesoiil) li Uie accused or an) of the accused Likes adstntage of the tight to adduce evidence 
at the time and in the manner speafied by the Coile ni . after .the case for the prosecution i« concluded an<l 
the test was not whether the proseaitton was Liken by surprise 

(III) Hadraa and Allahahad.— The Madras and Allahabad High Courts hold that when documentary 
CMdence is put mb> the accused during the case forthe Crown and before ecaminition of the accused the 
Crown has the right < I repl) IIM SS9tt<A 211(18A.89. These cases were under the prcsioiB Code. 

(i ) Slodh.— “The correa lest for deading in these cases whether the prosecution should get the nght 
of repl), IS whether the esfdence adduced bj the defence was such as to Like the prosecution by surprise 
Jt IS for the Court to deade in the pmicuUr case whether that evidence is such as to take the prosecution b> 
surprise, and to assign the nght of repl) according!) The prosecution must be presumed to have had 

noticeof all relevant facts within the knowledge ^ its witnesses Such a presumption need not alw3}‘S anse 
butitisoni) in rare and exceptional cases as for example, when the Crown witnesses are openly and undi^ 
gnisedl) hostile to the prosecution and have withheld matenal facts from the know ledge of the prosecutor, that 
It wouM berebutted" 1 S. L.IL9t « 8 Cf. L. 4 919. 

(f) Barma.>»ln TUB ft. 84 -• 18 Cr. L. 4. 911, the decisions of the various High Courts were 
considered and though H srtnoli , J , felt x doubt as to what meaning should be attiched to this »eaion, and 
was inclined to the vxew, that it may have iieen intended that if the accused produced documentary evidence 
at any stage oi the tnal the proseaitor would be emitted to reply yet laid down tliat the benefit of doubt should 
be in favour of the accused nnd the prosecution was not entitled to a repl> The case in 4 Zh B R. B 6 Cr. 
d IIS was doubted 

4. What woold aiueant to addacing evidence.— In a Sessions tnal before the High Court, the accused 
bad put in dunng the cross-examination o! a witness the statement made by him under s. 162 to a Police 
constable, and after the case for the prosecution had closed but before he was asked by the Court under s 289 
whether he meant to adduce any evidence, put m the depositions ol certain prosecution witnesses taken by the 
committing Magistrate, all of whom hxd lieen examined at the Sessions tnal Ar/rf/Jrr Geidt, J , that the 
statement as well as the depositions formed part of the record sent op by the committing Magistrate and cannot 
besaidtobe evidence adduced by the accused after the case for the prosecution is closed, that the accused 
merely appbed that the Sessions Judge should exerase the discretion vested in him by s. 288. Semble tender of 
documents are lor forming part of the record sent up by the committing Magistrate might constitute adducing of 
evidence by the accused, 81 C. 1080 But wlicre in the course of the cross-examination of a prosecution w itness 
in a Sessions re-tnal a newspaper report of the previous tnal including the deposition of the witness in the same 
was put in by the defence and admitted as evidence and where the accused in answer to a question put to him 
under s. 289 at the conclusion of the prosecution case stated that be meant to adduce no evidence , ArW dissfnttng 
from the above Calcutta Ruling, that the prosecutor had the nght of reply by reason of the newpaper having 
been put in 4Ii. B.R. 9 = 6 Cr L J. 119 .where 11 M 839 , 14 A 913 and 16 A. 83 are followed. See, however, Note 

In the course of the cros&exammation, a prosecution witness was asked whether he was or was not 
Indebted to the accused and upon his den)ing the faa a bond alleged to have been executed by the witness in 
lavour of the accused was produced by the counalforthe defence. But the witness not admitting even the 
bond an expert was summoned at the instance of the defence to give his evidence as to the thumb-mark on the 
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deed and to suit the convenience oJ the expert, he was examined as a prosecution \\itne«is, held on these iacis 
that die defence had adduced eMdence and the probccation has the right otrepl> ttSP L. It 1911 =»14 Cr.8.3. 
71 Fihmgthe deposition of a prosecution witness recendj g»\en by the witness on behalf of the prosecution 
mother connected case is not adducing e\idencewithm the meaning of s. 292 bj proving il through the prosecu 
tion witnesses, 1 8. L. It, 91<s 8 Cr, L, 3, 919« 

S. If defence evidence U solely as to character, reply generally vfalved,— £ven if evidence forthe 
defendant is only as to his character, it gives in stnciness n right of reply, but the right is never even exercised. 
Archbotd, p 223 In Calcutta tile practice Is similar, Heuderson's Cr Pro, p 618 

*6. Right of reply where one of teveral accused calls witnesses —The wordrr/^ m this section must 
mean " reply generally on the whole case “ It cannot be that the prosecutor is to sum up as to sudi of the accused 
as do not call evidence, and reply only on the evidence that may have been adduced by the others. Where one 
of several accused persons tried jointly calfv n finesses, at the tttaf, boc the other accused all no k jtnesses ficy 
must all follow m their defence and the prosecution has the right of reply on the whole case, 18 B.864. The 
English prictice seems to be different. If there are several defendants and w itnesses are called by only one or 
some of them there is no right of reply except against the deiendants who call evidence See fialiburys 
Laws of England, VoL IX, p 369 (footnote). If one of them calls evidence winch is applicable to the 
cases of all the prosecution has a general nght of reply although the other defendants call no witnesses 
y? \ Hayes 9 M. and Rob 155. R v, IT T.L. R. ifit; but where such evidence is applicable oul>tolhe 

case of the pnsoner calling it, and does not apply to the cases of the other defendants, the right of the prosecution 
to reply is confined to the case oi the defendant caUmg evidence, iP v 15Cox 299. pp. 223-221 

T. Right of reply depends on whet b done, and net on what may be tatd.— iVr Rataalal 939, Note 18 
under s 257, and see Note 2 above. 

293« (1) Whenever the Court thinks that the jury or assessors should view the place 
in which the offence charged is alleged to have been committed, or an> 
asses^ora^^ ^ other place m which any other transaction material to the tnal is allied 
to have occurred, the Court shall make an order to that effect, and the jury 
or assessors shall be conducted in a body, under tue care of an officer of the Court to such phee, 
which shall be shown to them by a person appointed by the Court 

(2) Such officer shall not, except with the permission of the Court, suffer any other 
person to speak to, or hold any communication with, any ol the jury or assessors, and unless the 
Court otherwise directs, they shall, when the view is finished, be immediately conducted back into 
Court 


Rotes. — 1. X Judge cftiinot delegate his ftmctlon of exumUilDg witnesses on the spot to the assessor* — 
In cases oi view by assessors of the scene (H the alleged offence, it was held that the Judge cannot delegate his 
own function ol examining the witnesses on the spot to the assessors, 9 H. R 69. 

2 Tlew of locus tn quo by the Jary most be during the trial and not after close of ease 
maj permit tlie jury at anytime dunng ^e tnal, and even after summing up to view iho locus sn quo Archbola 
p 22t If in V ^ssions trial the Judge should think tt necesvary or desirable to visit the place of the alleged 
occurrence, he should give due notice to the parties and should proceed thither with the assessors and the jMrti^ 
nncl not nficr the dose ol the case and after the opinion of the assessors have liecn recorded, 1 C. L.B. H3{1 
Cr. 2 m J. 600 It IS illegal to take into account any observations of the locaUt) made b> a Judge without notice 
to the pvnles 9 Im B. R. 88. ^ 

3. The trial Jadge to Investigate If Jnry held Improper commanlcatlon.— Wiere it Is alleged th.it the 
Jur> uponihevicw have received evidence in the absenceoftlie Judge .ind ol the prisoner, it is for the Court 
l<'t>re which the tnal takes pi ice to Investlgvte the faas and iscertaln whether the alleged irreguirritj his 
rveniTTeit R v htaritn ImB. 1 C. C.R.5T8 
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294. If a juror or ass«*sv*ri» pcTHon ill\ irijminittl uiih in) rdcxant 
Wlwn Juror or jact, it hi^<lut% to inform llic jodfjc that such «»hc < whemijKjn he 
'' '' ^ sworn, cx'»mmcd tross-examtned and rc-c'caninnl in th( same 

manner as an) oihtr uitiicss 

Kete>.>-1 AnaJfflotti L»w— ComjMrcs.-tiaoftheS \ Lf I ro. Cotk. That MfCiion further pro\ ides 
Uiat n dunnj. nrlirctncnl ot the J«f> b Juror dccUrc a fact which co« W he evuknasl in lh» case as oi his own 
knoilcilRe thejir} must return fnin Court an I the juror mating ihc stitcment must 1*e sw mi etc 

*• Trying Judge can be cited aa a wltnai when the irUl I* by Jsry —In the ca*^ 13 W R 80 — • 4 B L. 
R. kp. Ct 1S,U was ArUthat a Judge U a competent wrtnevs and cm Rise evUleicCj In a casc^inccl before 
hnn-elt. In ll c c«ur«c of judgment Noastss J remitted as follow s — \o doubt it iscxlrcmc/j inconi-enleni 
tint a Judge sitting without a j«f> shotill tr> a rare In whldi he fs himself the complaimm and pnnapal 
wnnesv. 1 should hate no doubt tint If he has im persotnl or j>ecmi!ir) interest in tl e subject of the charge he 
IS disqualified fromtrjing IL Rut If thit Is not the cisc If the Jud^e mating the contj hint has merely acteil m 
the disclwrge of his duty is a public othcer I thmlc tre mmt ■«} that he Is not Intomjwlent to try the case 
I thint It IS pwtj dear that a |icrvjti Kas a right to ast to hate the caidcnce t*f Ihe Sessions Judge 
wh * is trying him taken on a point whidi he thinks makes In his favour 


Jurj >r assc>v)rs to 295. If a trul is Kljoiimcd the )iir> or isscssoiN shall attend at ihe 

attend at ^ Ijournrf adjourned Sitting and at escry subscrjuciit siUing. unlit the conclusion of the 
Inal ^ 

NeUL— sv 318 and 332 for t«enalt> for absence will out leave s Tfl for effect ot absence of juror and 
a. S83 lor efiec oi alisence of assessor* 


1. isdegoat Law — Unders. 4IS N ^ Cr I ro Code at eodi iiOyjunirrient the Jury sS Acquired to be 
admonished b} the Court that It is their duty not to converse among themselves on anj subject connected with 
ihetrutl urfomi or e.x]iress any oi inion thereon, until the cause U finally sul inittedto them. 


2 When trial ihoald be adjeerned,— d<rr 944 for jiowcr to adjourn and Notes thereunder A 
be lots Judge IS bound to adjourn a case in whicha uitncss summoned for the deienci. is absent especially if 
he l>e a material witness and the C3s<. cannot be satisfactodl) decided in hiv nlisence ISWR S4aK6SL.R 
Appx. LXXXTin, 18H R.30i 33 W R. 8S Utit umler such orcunistaiKXs the Judge is not authorized to 
discliarge ti e jur) together m the midst of the trial and tlven adjourn thecisc to the next Sessions, 4 Bora 
L. R. 939 Wliere a prisoner has been put »{m n Ills trial L>^en in cliar^e to the jury, and after the case has been 
ot>ened some of the witnesses are found not lobe pFesem owint, to some unforeseen accident it may be 
I roi>er to adjourn the Inal generally but where the witnvNses are ib'.ent owing to some mistake, for*examp!e 
as to the date oi trni the proper practice is to adjourn the case tor a reasonal tc time for the pnsotier to be tried 
b> the same jury and if that cannot be done a verdict should be token on the evidence as it stands. The 
jury «!.bould not be discharged merely to enable the prosecution to establish a stronger case against the pnsoner 
/?ex V Lewis 33 Cox C. C 141 (1911) See also 41 C.299 where it was Aetd that time should have been given 
to the counsel for the accused to cross^xamine iirosectnion witnes es 


3* Jsdge not aathorlzed to continae trial commeBced before hla predecessor —The Code does not 
enn>o\er a Sessions Judge to try a case partly on evidence not recorded b> himself but by hts predecessor 
S 3o0 applies only to Magistrates. The prisoner s consent will not giv e jurisdiction, 38 B &0:3SA 63,8&L 
J59=.8Cr L.J 131 and r/; Note 10 to s. 350 *' 


4. Jadge net competent to receive evidence after discharge of Jury or assessors.— In a case tried 
by jury the Judge has no jurisdiction to examine w itnesses after the jury has been disdiarged 7 Bom L. R. 978 
So nlso after discharge of assessors 19 A 136 


296, The High Court may from tiirte to time, mal.e rules as to keeping the jurj 
together dunng a trial before such Court lasting for more than one daj , and 
x>c mgupjury subject to such rules the presiding Judge may order n hether and m what 
nuiiner the jurors shall be kept together under the charge of an officer of the Court or whether 
the) shall be allowed to return to their respective home 
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are concluded, that is aft« all the evidence has been taken on both sides and counsel on both sides ha\ e finished 
addressing the jury’ After evidence tor the prosecution wasdosed in a case of noting where there uereabrge 
number oi accused and a large number of witnesses, the Judge opining that thequickest way of gettmgthroughthe 
case would be for the vakils and the Judge to sum up first on the case generally, and then on the case against 
each of the accused, one by one leaving it to the jury to 3ay*ii they wished to hear the witnesses for the defence 
. _ j . r- 1 . .V , 1 him and this proce- 

• were examined and 
held the trial was 

irregular, 36 M. S63, 

2. Ptoptir charge to the jury IS IndlapeMible— Where the provisions ol this section are neglected 
and the Judge does not sum up the evidence atall.n newtnalwill be ordered, 9 W. Rj 91; on the ground of mis- 
direction, 2S C.661 ; 23 C.252 ; 30 C. 822; 6 C. 9. K, 193. The summing up contemplated by this section does 
not mean any statement ol the evidence which a Judge may, m|hts caprice, think proper to make to the jury, but 
a “ proper summing up, by which is to be understood a full and distinct statement of the evidence on both 
sides, with such advice as to the legal bearing of tliat evidence and the weight which properly attaches to the 
several parts of it, ns a sound judicial discretion would suggest. And m so far as the Judge has not summed up 
“ prof>erl} an error m matter of law has been committed, S B, H. C. B. Cr, Ca. 89 at p. 9J followed in Ratanlal 
720 , 8 8. Ii, R. 102 =a ll Cr. L. J. IS. A summing up to the jury, in which the Judge gave no aidto the jury tn the 
arrangement ot the tacts which were spoken to by witnesses, and himself found facts which he should have put 
to jury, was no summing up at all and a verdict founded thereon was set aside, 10 V. B. 7. In charging the jury, 
jt is the duty of the Sessions Judge to call their attention to the facts and then to leave it to them to consider 
whether trom the faas they conclude that a panicuUr enmmat act was done, and if they so conclude, the*! to 
direct them diat the case comes within a particular section of tlie Code 4 C. 9. H. 193. It is absolutely the duty 
of a Judge to give a narrative and history of the case and to place the facts and evidence in a clear maw’*’’ 
before the jury so as to enable them to grasp the details, and wme to a right decision, 6 Bon. L7 H 81. But it 
is not necessary for the Judge to go into the minutest details, *0 C.867. 

3 Judge cannot evade his duty eMummliig(upbee»ine ^leaden enbeth sides argued at lengtli.^A 

Judge in summing up is entitled to have regard to the elaboration and skill with which the rival contei’hons 

hav e been placed before the jury by the advocaies on both sides but he should not in doing so omit pointedly 
to call the attention of the jury to matters of prime impoctnnce especially it they favour the accused merely 
because ihe> have been discussed by the advocate. Such an omission would amount to no direction ot 
summing up by the Sessions Judge 27 B. 644 at p. 65l. ft is open to the Judge to refer the Jury to 
arguments of pleaders hut he should not omit matters of pnme importance and it is not necessary to go over ail 
the evidence himself, 3 S. U R. 102 ca ll Cr. L J. 18, see remarks ol Jenkins, C.J , in 19 0. 9. lf,633=»18 Cr i* 
J. S61. I 

4, Judge must not read over the charge fn a previous trial on the same facts —Where a prisoner is 
tried for a crime for participation in winch other pnsoners were previously tried and punished before the svme 
Sessions Judge ought to give a new chaige to the jury and not read Ins former charge fn tiie previous tnji 
although the ev ideiice in either case be the same 166f W. R. 13 

8. Language of the charge must be simple auddirecL— A Judge in addressing a jury should endeivour 
to speak in a manner simple and direct The charge mustyiot be inv olv ed and the language slioutd not be 
extravagant, llCr. L.J,63S(C) Intemperate language jn u charge, as to the accused and witnesses 
93C 372. I 

6. Judge must not place before the jury a hypothetical dtfeace.— It would be a most utidcMnlle 

praaice for Jndges to put hypothetical defences not iul.en by the accu>ed before the jury, arttfm'^hrrausewmtt'* 

prejudice to the accused (I C. L, R. 63 and 1898 JL 9. K. 209 referred to). Per Houiw ood, J U wouW M a 
serious error on the part of a Judge to pot a suppositious case before the jury; by which ismeania case oun 

on supposiiloDS as to laas, and not on evidence STEPitESS j * l have never had any doubt that no error o 

law Is commiitetl liy a Judge wlio refrains trom directing the piry as' to ekceptlons wlndi have neither een 
raised nor relied upon by the accuseit and have n> basis m evidence on the records /VrHoustwoon, J . 

C. 9. H. 653 16 Cr. L J. 861. Where In a trial for murder u verdict of culpable homicide not omouutmgto 
murder could n>A Is* properly come to under any aspect of the case lieforc the Court, the Juvlge fs not n e 
iitsmto explain to the Jviry the OisSinalon Issiwetn murder Juid culpable homicide not aiuoinulng to inun er, 

6 Bm. U T. 2W I ^ ■ L M 
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S 299} 

7 iBd^« nstt ilraplIfF (he hieee sud preptrlj before (he Coart aod dlree( (he rolnde of 

(he Jsrert to (heteittoetand (hoiehtttce alone.— Where a triaUor ctil|vible homicide proceelinp: t>efore a 
j r> It IS n n on approjoiate jTKxle of Ujinp (k>«-n the liw to discourse in all branches anddepartnv'ntsof this 
complicated topic of crime. To d.i *0 Is calculate 1 to ennfuse the)ur> and possibly to direct their delibentions 
into channelj that hast nothing to do with the case. jThr du^ of the ludgc is to lay down the Uw in reference 
to (he case presented to tl c Co m and the fvna the case are not to perplex the minds of tl e jurj with con- 
sidcratioas that arc out' dcthele^,nimstc sct)|>eofthe inqury U is the duty of the Judge to keep the jury within 
proper limits and for this purpose to simplify as hr as I e can the Issues fairly and propcriybefore the Court and 
direct the minds of the jurors to those issues md those issues nioiie. /VtJkskivsCJ Tlie retsontble con 
struaion of V 297 is thsl the Judgc«houtd I'kydounthe liw only in so far as It bears on the evidence adduced 
in the particular case os his Itcen said in 6 W R. 9T, all unnecessary discttssion and argument should be 
aioided l>y the Judge and the summing up should be strictly cotirncd to the eiidence adduced and the mode 
of application of the law to such eiidence.” Ar MooktajcE J 19 C. W N 633« 18 Cr U J 561 also 
fi Bu L T 220 (FB.) 

8 Jadje b boaod to pat before the jary a cate for (be oecoted arising on the evidence whether 
sicb cose to raised fay or ea behalf of the oecesed or aoL— 1 am not prepared as a general projiosition of 
uniiersal applicability that a Court cannot and should not consider a case ia favour of the accused which he 
has not raised, hor such t case may properly arise on the prosecution oidence and if it did I myself should 
put h to the jury for their considerition whitevcr line might have been tilen by the accused or his counsel 
Ar W OODROFFE J Iwish hmever to dissoaatc myself from the proposition that the mere fact thatcounsel 


attention of the jury to such possible view o' the case on the evideace notwithstanding that it may have 
escaped the counselof the accused Ar MooKcajEb 19 C. W N IlSBlICr 561 It is the duty of the 
Judge to make a case for thenccusedon whidi bethinks that a verdict of not guilty may be j>roperly returned 
though the case has not been suggested by or on behilf of the accused Ar Stepubv LtM of dejtnet 
ado^d by (ounul does not rtUtt* Judge of hit duty The conduct of case by counsel is not a negligible factor 
even ina Criminal G)urt though nny not necessarily conclude the accused, and that it is not with its influence 
is really illustrated by the judgment of the I/ard Oiiel Justice in R v Bridgewater (1905) IX B ISl at p 135 
Ar Jevkiss CJ in 19 C. W, H 193 - 18 Cp U J 561 The fact that the pleaders for the defence thought it 
unnecessary to place much reliance upon the defences of the accused did not absolve the Judge from his duty 
of placing before the jury the evidence idduced on behilf of the accused ss. 297— 299 make it imperative on 
the judge in his summing up to draw their attention tothe imjxinant pOIntl arising in connection with the 
evidence of the accused no less than that of the prosecutio i 17 Cp L. J 19 (M ). Whatever may be the line of 
detence adopted by counsel for a pnsoner at the tnal the Judge is bound to put to the jury such questions 
as appear to him properly to anse upon the evidence even although counsel may not himself have raised some 
points. At the trial of the appellaot for murdei* h(s counsef relied substantially on the defence that the killing 
was acadental but he indiated that in the event of the jury not accepting that view he would ask them to f nd 
that the enme was manslaughter and not murder 1 he Judge taking the view that there was no evidence of 


he had omitted to do so the Court acting unders 5 su^sec(2)o{the Cnm nal Appeal Act 1907 would enter 
a verdict of manslaughter which the Jury might have found if they had b“en directed upon that pofnt Rex v 
y/o/p/pp(191S)2K B.431 

9 Judge nnit not ia his charge iatrodvee a re ommendlag to mercy— A Judge ought not to 
introduce into h s direction to the Jury any q lestion as to recommending a prisoner to mercy but he should 
leave that entirely to the jury 14VR 46 ) i. j j 

9 A The Judge ought rtbt to tell the jury that there wa/ao evidence and that they should return a 
Yerdict of not guilty when the preieentlgn was willing to substantiate the case If further adjournment was 
allowed to It to brlog the witnesses.— Where on a date fixed the prosecution applied for adjournment to bring 
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their witnesses and the adjournment was refused, jui> was empanelled, and the Judge directed the juo to 
return a verdict of not guilty as there was noetidence, /reili. that under the circumstances of the case it was a 
misdirection forthe judge to tell the jury that there uasnoevidence The Judge ought to have allowed the 
prosecution to produce its witnesses hy the grant of an adjournment The High Court set aside the orders of 
acquittal and directed a retnaL 30 C W. N. 190. 


II.-JUDGE’S DUTIES WHEN DEALING WITH EV^IDENCB. 

10. Duty of Judge when there is no evidence.— A\ here there is no evidence against the prisoner the 
Judge ought to durge the jury for an acquittal, and not leave the jury to say whether the prisoner is guilty or not, 
7W.R 39. A jury may be satisfied with a minimum of proof, and ft IS beyond the powers of the High Court in 
sudi a case to interfere w ith its verdict , but when there is nothing whidi can if believed amount to proof, the 
ca«e should not be put to the jury at all, as a verdict of guilty cannot, under such circumstances, be sustained, 
16 'W. R. 19, It IS not enough to say that there was some evidence A scintilla of evidence dearly viould not 
justify the Judge in leaving the case to the jury There must be evidence on which they might reasonably 
and properh conclude the fact to be established Ryders Wambell, (1B64) 4 Ex. 32 at p. 33. Thiscasewss 
quoted with approval m AfetrOpolitan Railway Qniipat^ V /acisoii, {1877) 3 A. C. 198, where Lord Blacibum 
said *'Jt IS for the jury to say whether and how far the evidence is to be believed. And i! the facts 
which evidence is given, are such that from them a further Inference of fact may legitimately be drawHiit'S 
for the jury to say whether that inference is to be drawn or not. But it is for the Judge to determine subject 
review as i matter of law, whctheqfrom those facts that further inference may legitimately be drawn.' In* 
true that these remarks were made in a ovil case, but they are of universal application, 19 C. V. Jf 
16 Cr. L. J. 361. 


11, Jadge shoold render the Jary every wslstimee to cone to a right coBctailoa.— The Code doe'> ttot 
contemjilate the reception of a verdict from the jury without their having the assistance of a summing up by the 
Sessions Judge, since a careful summingupmay often change the hasiy and superficial vmpressionsofsjuO' 
and the pnrties are entitled to this service RataotaI288 : 9 W. R.31, It is the duty of th.g Judge to state to the 
jury, what are the principal points in the evidence, and how they bear for or agaiast i',^ve prisoner, in 
render the juiy every assistance in his power towards coming to a right conclusion, 6; yg, R.72, He shoisW 
stite the evidence pro and eon, with a running commentary as to its agreement and rnisagreemeiU 

other facts of the case 1 W, B. 29. Jn charging i juiy a Judge is not bound to more Uhan lay carefufV*'~ 
plainly iietore (hem , I xunlingoirt 

genenlly the way .‘nil * >t ho*®'*'' 

refer to discrepanc ' rded by *^0 

Police. 9 a 455 «= 11 ai.*. 569 ' V 

12. Bororolng ap mast not be misleading.— U here the summing up of the most importajit evidence^ 
c.tlculated to leave i misleading impression on the minds of the jury, eg where the accus“Wl5 siid*® ^ 
identified by four persons whereas he was only identified by two and wliere stolen property's 
property in i>ossession of accused whereas it should have been left to tlie jury to find that it w’as m Mhe 
possession, the conv mioii will be set aside, 6 M. L T. 134 »= 11 Cr. L, J. 187 ; 14 M. L. T. H2 ®= 14 CA-. b- ^ * 

If a Judge thiiikn it necessaiy to put pronimenUy before the jury ifuit no evidence was adduceol I'J’’* 
deiencc,* he i> bound to qualify it by jxiinting it out to the jury tJuu the defence was not bound to 
evidena, that they could rely on die prosecution evideilce as lar as it could helj> them and that they 
eniitled to the lienefil of any doubt 19 C. W. N. 193.s> it Cr. L J,557, 3'ee also 16 Cr. I>. J. 717 (U) 


13. Judge ooght to read over naterisi portfoos of the e*ldence.“Where the trial has be« 
prolonged oiK, the besaions Judge ought to read over to the jury the important testimonies m the trial, Rat*“ 
850. A Judgt ought to point out to tlie jury the legal effect and l«anng of a document ora portion of 
on by the prosecution or defence, 3 W. R. 69. An ohjection dm in delivering Ins charge to the 
Sessions Judge did not revd maternl ponions ol the evidence is not in itself vuffiaent for d>o revers.'* ® 
vcrdirt of die jury In each case it mus 

ih« evwknce w vs ««di as to mivle id the , . 

juilicixl the actu'^.ii, 9 Bom L. R. lOT t • • • * s , , . * 

102 11 Cr I. J IX Hut if a fur and (vojier statement of the evidence lias not been jilvo-d belore tne J 7 ^ 

IliRhCoiiri wniseiasile the coni lalon, IS C W. 11.784 « 11 Cr U3 9 \Vhwe m a trial by jury i-elo ^ 
Coun i ( SesMoii 11 k - Judge s stininnry of hischirge to the jury consisted merely of tlicse words It >'< i ' 7 
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to ^i> from the e\idcnce j-ou ha%‘e hennl whether jxm aniMder the acnjv:(l BuHiy or not " Held, that the 
diarge was wholly insuffiaent and the conviction and sentence were therefore «ct a^lde nnd n fre^h 
ordered 1901 A. W. H.WI. 


II. JBd|e may eipreu hli eplaloa sn estdeiiee, bat tnait add that Jarj mait form their pwo 

eplaloo. — \ Sessions Judjje in summing up U bound to advise a Jury on questions of fact, and may tell the 
jury the Impression which the evidence has niaile upon htsown mind, 13 W. R. 31. Hut It Is not a mi^ircdlon 
ti he omits to enter fnto details regarding the Idcntflicatlon of stolen property, 1 W. R. 33 In giving a 
warning to a jury not to dislwhcve a mass of otherwise consistent evidence la-causc In one or two minor and 
intmatenal lyMins, the witnesses nude different statements ajiidge etemscs a wist discretion andaflord* no 
ground lor an objection that he misdireaed the Jury, 1 W. R. 17. It Is open to a Judge in charging the jury to 
exjiress his opinion as to the elTect of a certam portion of the evidence ; but he should always be careful to ^dd 
that u 15 tor the jury to form their own opinion on tlic evidence and that lliey are the sole judges of lad, C. 
970; (1364) W. R.St 19 ff.R. 73<e>10 B. L. R. Appx. XXXTI; 4 CL W. H. 198; 14 A. 35 ; 23 B. 316 ; 39 C. 330 ; 
4 C. W. N. 576 ; 12 W. R. 60^ 35 C. 031. He should not state hts own view of Important matters of faa so positively' 
as to leave the jury no loopliole for taking any otlier views. Ratanlal 743; 1 W. R. 39. He should not tell 
jury that there was no regarding certain facts which It was the duty of the jury to determine. A Judge 
IS not entitled under sut>«<.c (2j to give hts opinion as to the guilt or innocence of the prisoner, 1 V. R. 2 &nd 
SS; but he may utuavourably comment on the defenct evidence as compared with that adduced by the prO^o* 
cuuon, 3 tf . R. 60. 

19. Jujr sole Jtdge of faets— Jadge not la present hit own views at facts too poiltlYely.->*nie 
duty of a Judge diargtng a jury is to present the faas In their natural aspect and not to suggest far fetched 
explanations ot points that tell in lavour of or against eiUicr party, Weir 11. 356. The Judge ought to le^ve 
tile jury to deadc the facts for themselves aud.u would be a misdireaion if he explains aw3y the 
without leaving it to tlie jury. IIH. L T. 413 14 Cr.U <1.433. In miis by jury, the Judge in his charge 
should not state his own view of imporunt matters ot fact so positively as to leave the jury no loop-holo 
tortaking any utherview. Hits seoion requires the Judge to sum up the evidence for the prosecution ^nd 
detenceand leaves u to die jury to deade whidt view of the mu is uue. The duty of the Judge is stmp^y 
to lay down the hw audiontatively to the jury and to deade on the admissibility of the evidence, Ratanlal^tt' 
It IS not for the Judge to tefl the jury that any^explanation whidi the accused may offer of any fact appearing 
against him in evidence is incredible without any qualification dial it is merely his own opinion and that 
jury is at liberty to draw their own conclusions, Wefr II, 389.^ Wherea Sessions Judgediarged ihejury matnal 
for dacoity that there was no force in the argument tliat the accused may not have foreseen and may not h^ve 
intended diat dacoity should have taken place, ArAf that the Judge should not have taken thematteroutofthe 
hands of the jury in this way, but should have set out the evidence bearing on the question and left it to the jury 
to say what was the projier inference to be drawn from that evidence, 7 U. li.T. 191 esH Cr. L. J. 331 following 
Had. Cr. A. 592 of 1905. An expression of opinion by the Judge on the facts without telling the jury that they 
are at hbertyto fonn their own opinion in regard theretoand also without cautioning them to give theaccu^ed 
the benefit oi a reasonable doubt amounts to a misdireaion, 34 C. 698. Where the Judge expressed his opinion 
on V anous questions of faa Without telling the jury that his opinion w as not binding on them and that they were 
tsja., Atfd, t.V» OMXg.e. 'r-js W C. Wk. Vft vwfcsrois yarj Vkja 

questions of faa they are not bound by any opinion of his it may amount to a ’misdireaion if he expresses h>s 
own opimoii on the evidence in terms too dogmatic and unqualified 18C.W.N.1S0. i ° 

' ^ 16, Directing Jury to ueglecf evidence improper. — Where a Judge in the charge to the jury stated 

tliat there was a mass oi oral evidence for the prosecution and another mass for the defence and then tpld 
them “ It may literally be stated that the jury may neglea it alL” //eld, this was a misdireaion to the juiy 
It IS not the duty ot a Judge to say that the jury may neglea any portion ol the evidence That is clearly 
against the provisions of the law, which says that the jury are to give their verditt upon the whole of the 
evidence recorded, 6 Bom. L. R.31. It would be a matenal misdireaion to the jury to tell them to leave out of 
consideration the evidence of a witness and the raracted ojnfession of the accused, 8 H. L. T. 372 ss 11 Cr. I< 
J.683 

V 17. Judge thonld charge the Jury that expert evidence should be approached with considerable e»re 
and caution. — An accused was charged under s. 82 {e) c/ the Regtztraixon ^et with false personation IR 
getting a document registered and the case depended on evidence as to the identity of thumb-impressioHS. 
//eld, that the Judge should call the attention of the jniy to the nature and history of the case as laid do'vn 
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before the Court by the prosecution Where a case depends on expert evidence, the Judge should call the 
attention of the jury to the fact that the evidence of an expert should be approached with considerable care and 
caution In the present case the charge of the Judge to the jury was far from satisfactory and that certain 
statements m the charge— that certain exhibits being identical must be of the same person— was emineuily 
a matter for the jury to decide upon and not lor the Judge. The Judge was virong m not drawing the 
attention of the jury to the actual thumb-mark on the mortgage-deed, nor was the expert asked any question 
afiout It. The conviaion was therefore quashed as the prejudice to the accused was apparent and a fre-^h tnal 
was ordered, 1 C. L J. 333 » 2 Cr. b. J. 311. 

16. Judge ought to point out pieaumptloot that may be drawn from facts—effect of posiesiloB of 
recently stolen property. — it is a serious misdirection if ihe Judge fails to point out to the jury that recent 
possession of a murdered mans jewels is a fact from which they might presume not merely theft or receipt of 
stolen projDcrty, bilt also murder with which the -accused was charged, 17 C. Iff, M. 1077 = 14 Cr. L. 3, 556. It 
specially important that a Judge should point out a presumption of this kind because Jurors are often reluctant 
to act on that which is commonly known as circumstantial evidence, titd 

19, Doty ef Judge tn respect of statements of witnesses taken under s. 164.~-The Judge ought to tell 
the jury that the evidence of witnesses taken under s. 164 must be accepted with a great deal of caution fie 

ought to point out that it is not always proper lor the Police-officer to get such statements recorded for the 

p^lrpo^e of pinning the witnesses down to some statement especially at a time when they are not tree from 
influence,? C. L.J. 246n7 Cr. L. J. SIS. > v r , r. _r , i 

19«Jl. Judge should not unduly dwell upon the evasion of arrest by aceused.^In jvyiming out the 
absence of the accused the Judge should warn the jury that even if they believ ed he absconded, abicondihS 
not necessanly or invnriably incompatible with innocence, 18 C. V. N. 180 s* IS Cr. U J, 147. An attempt ^ 
evade arrest should not be unduly insisted upon as evidence* tf guilt, J? v Haw^iion, C. 0. & 11 Cr- *P- S' 
Where a criminal succeeded in evading arrest for some considerable period and meanwhile obtained honest 
employment, the jury were told that they could convict the pnsoner of being an habitual criminal because »'* 
wns A fugitive from justice, //v/d, that this nmounted to a misdirection /irouin, Z>C.X 23 Cox C. C- 6I‘** 
78 J. P.79, 


Ill.—NON-DIRECTION. 

20, NoB-dliectlgn it not a raudirectlon unless the Jury have been misled.— •S'ee Note 8. ^ 
omt-ision or misstatement m a summing up is not in itself a tnisdireclion when the case has been fully beam y 
the jury , but there is a miscimage of justice where the omission or misstatement is such tliat the Jury may h^ie 
probably been misled by it, J! % ffhnn, 38 J.P. 289 (t9U)»23 Cox C. C. 183. As a general rule, nornlire*^'®'' 
does not amount to misdirection, and the High Coun wUl not interfere with the verdict of a juo> because ihs 

was non-ditection, unless the arcumvtances were such as to make the non-directlon amount to a misdimctiork 

Batanlal 644 } S Iff. K. IS ; 7 C. 42. A non-direction is not a misdirection, unless Tt is on a matter of 
importance and especially if it tells in favour of the accused, SS. L. R, 102 b= ItCr. L. J.13. The otflission of 
Judge to enter into details regarding the identifitnuon ol stolen property does not amount to i inisditecti » 
lPr.R22. 5'«Notel7. 

21. Where noU'dlreetlon Is on a point of prime Importance upeclaDyiafavonr of the accrued, It 
anonat to ntUdlrcctlon.— A non-directton amounts to a misdirection It the point is one of prime 


observed, thst his defence msy lie properly Awl idequately presented to the jury by a per-^" 
sot Thus where a Sc'-Mons Judge onuUed to point out that certain ol the prisoners under tru 
originally acew-ed nncl that their names were noi mentioned until eighteen day^ aftemards, 
that there wns a misdirection and the verdict In respect to these accused was set aside, 

Sessions Judge hiled to bring to the notice of the jury, a fact of jirime impomitce elicited m 
coss-exammatiun ot the only witness who identified the sccuscd, ii* that she was tvrnlied a» 
her proper senses on the night ot the dacoUy Aftd the faUnre to do so smounted'lo n ntisdirectioji, {1 
M. W. M. 100 m IS Cr L. J. 271. Simibrly, in n murder esse, where the medical opinion w-ss t at 
Injuries ol the dea.Ased were not In the case of a man of orUitwry health dangerous to hie, /<« t 
ihe Judge should have K|>«rla1)y called ihe attention ctf the Jury to such opinion 34 C. 698 1 4 (* W* 
US. too ilw: onnv'Kiu by the Sessions Judfje in his ^arge to the Jury to mcnilon the f ict ol the otij.u’s 
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witne^«e^ nametl In ihe first Informailon, ha\injr I>e«n abandoned bj the pro^ctitlon, of two of them hiMng 
fi\*en oitlence for the defence and of the u iine^^en actuall) eximln^ for the prosecution being entirely new 
witnesses, was deemedto lie a sufTiacnt mi«lirectlontothe jury to {mOfy the setting aside of the conviction, 
84C.S2S. In his ehirge to the jury, the Judge Is not justiRetl fn m-iking comments on the first Information 
without placing It as a « hole before the Jorj S9 C. 831. In summing up the case to the Jury the Judge omitted 
to call their attention to the esddcnce of the witnesses tor the slefencc This esidcnce appeared to the High 
Court to be untrustw orth> Held, thtt the summing up Is not defective on account of this omission on the part 
sif the Judge, 7 C. li. Out where the accused pletilcd i»A8/ and the Sessions Judge in the beginning of his 
charge to the jury referred to the plea oi the accused but stmitled all reference to it in the subse()uent part 
of the charge. Held that this was a misdirection. The Judge ought to have told the jury that before they 
could convict the accused they must find that the accused were present at the occurrence, 3S C.SSL It is for the 
jury todeade whether a slefence of altbt is true or not, 14 U. L. T, 443 — 14 Cr« L.J. 833. It is a misdireaion if 
the Judge fails to draw the attention of Uie JUT) to the allegation of the defence that the prosecution witness 
had suffiaem motive for concocting a false charge agnlast the accused, (1911) M. W. H. 190 — 13 Cr. L.J, 140. 
The Judge ought to ask the Jury to consider whether the delay in giving tlie information w-as sufTiaently 
accounted for, titd. When the ch.*irge to the Jury pbced prominently before the jury all the arcumstances that 
went against the accused, but did not cdl their attention to any of those that, went in their favour, and espeaally 
when it omitted to tell the jury whit the defence of the accused wis , Aeld, thit there vvas misdirection sufGaeni 
to vitiate the tml, 4 C W« K. 196 1 7 C 43{ 11 CIO. There is misdirection, if the judge omits to point out to 
the Jury the case for the accused, 30 C 633. Three persons, who were attacked and wounded in an aRray, 
informed the Police on the same day that the persons who had attacked them wem /^.^andC Eighteen 
days afterwards the same conipUIrumsgsve to the Magistrate inquiring intolbe case the names of tourother 
persons w-ho, they said with the three persons first iccused, formed the atneking party The seven accused 
were tned jointly fortheofTence liclore the Additional Recorder of Rangoon and a Jury In his charge to the 
jury the Additional Recorder omitted to call their attention to the het ihnt four out of the seven accused 
bid not been mentioned by the prosecutors until ifier eighteen days hadp-isied over The prisoners were 
convicted Held, that the^Addirional Recorder tnfsdtreaed the jury, that under^the circumstances the 
misdirection prejudiced the fo(cr per5om/last«ceused:‘a«S»hat\hes«nllct must be'set a’side as far as they were 
concerned, 4 & W. N. 196 at p. 300. bimitarlyiWheru the accused was charged with forging a wiU and there was 
DO evidence to prove that the sigiuture on the will was not genuine, Ar/d, that it was the duty of the Judge to 
draw the atteation of the jury to the point and his not hiving done so vvas a misdirection, 37 B. 626 at p. 633 ; 
5 Bom. IbR 899. Also in pliang a suggestion made by the Crown Prosecutor wiihout any evidence to support 
It bcforelhejuiy.thejudgeought to point out that there IS no evidence to support ilie prosecution, 7 C.Ib 8. 346 — 
7 Cr. L. J. 319. \\ here a Sessions Judge, ^in his direction to the jury, omitted to point out the absence of 
evidence verv matenal to the case of the prosecution, and where he directed the Jury to attribute an undue 
importance to the statements or excuses made by the pnsoners in the explanation of a certain document, the 
High Court set aside the verdict of the jury, 33 V. R. 31 A Judge should draw the attention of the jury to the case 
made out for defence and the non-production by the prosecution of witnesses who were present at the time of 
the alleged occurrence pointing out to (hem that the non production of those witnesses created a presumption 
under s. 114 of the Evidence Aa vvhich did not help the case for prosecution, 17 Cr. Zi. J.92 (C.) — 33 Cr. In. Ca. 
«B4,S5C.W.N. 142. ^ 

32. Omission to point oat the contention of the accaied that be acted In iolf*defeace.—5rr 16 C. W.^ 
R, W 2 = 13 Cr L.J. 26. Where the accused s defence that he acted fn self defence v> as not put to the Jury the 
conviction was quashed, H v Htll, (1913) 38 T. L. R. 18 ^ 

In a charge under s. 304, 1 F C, the defence was that the deceased man came to the house at night with 
the intention of robbery and that the accused on awaking found him coming from inside the house and inflicted 
v^ounds on him vvhich proved fatal The Judge in chargtng the jury e.xpounded the law with regard to the right 
of pnvate defence of the body, but neglected to direct the jury with regard to iJie right of private defence ot 
property Held, that the Judge should ha>e charged the jury on the nght of pnvate defence of property and 
omission to do so was misdirection. 38 C W. N. S8S. 

23. Omlsslen to direct the Jary to give the accused the benefit of auy doobt— It is usual and most 
proper direction lor a Judge to instruct the jury that if they entertain any reasonable doubt as to the guilt of any 
one of the accused, they should give him the benefit of the doubt and aoquit him , and as a matter of praaice 
this direction should always be given in every case, though the omission to give it may not mevery case constitute 
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a mi^irection of such a character as to render a con\iction im'ahd Where in regard to one of the aorused 
the Judge after summing up the evidence in detail observed “ there onlj seems to be some vague suggestion 
that he might have been concerned in the offence When we scrutinise the eiidence, it seems \erj weal: and 
for the reasons I haie pointed to jurj, it seems to be wholly inconclusive.” Held, that with regard to this 
accused, the omission by the Judge to gi\ethe abo\e direction to the jury amounted to a misdirection \vhich 
prejudiced the accused and he must therefore be acquitted, 1 H, L. T. R. 3S0. See also 15 C. 9. N. 195 = 13 Cr L. 
j. 557 ; Weir II, 500 Where the probabilities in faiour of the prosecution outweighthe probabilities in U\our 
ol the defence, but looking to ill the circumstances there remains a reasonable doubt m favour of the accused, 
the accused must get the benefit of the doubt, Ratanl&t 127 ; 14 Bom. L. R. 710 = 33 Cr. L. 077. 

24. Omission to point OQt circnmsUnces under which confession was madeaod retracted —In caseof 
a retracted confession, the circumstances under which it was originally made and the fact of its repetition \ few 
days liter, ought to be brought to the .attention ol the jury The question which should have been put to them 
with regard to the confessions is not whetherthej wrere corroborated by independent evidence, butwhtther 
having regard to the circumstances under which they were made and the circumstances under f\vhich they were 
retracted— having regard to all the arcumstances connected with the confessions, whether it was more probable 
that the ongiiial confessions, or statements before committing Magistrate were true. The omission on the part 
ot the Judge to place the arcumstances before the Jury and to put this question to them amounts to a misdirec* 
lion, 21 M. 63; see 25 C 689 ; Weir II, 510, 

Omission to refer to provisions of s. lOI m charge unde? s 326, L P. C, amounts^ to a misdire'^ioii. 
50 C. 318. “ 

24-A. Omission to point ont that a confessional statement If believed shewed that the effenee charged 
was not committed.— Where a coiiiessional statement by the wife charged with abetment of murder alleged 
iliai bile held her husbands legs while another struck him with an axe, but that she protested against the tnuhlef, 
andonl) assisted because such other person threatened to kill her also, that the omission of the Judge to 
direct the jury that if they believed the statement, shecould not having regard to s 94,1 p C, be convicted of 
uhetmem oi murder under s li)9 was a misdireaioii vitiaiing the conviction 53 C. 112. 

IV.-ADU1B610H, RELEVAHCY, ETC., OF EVIDENCE. 

35. Qaestlon what the Jury are to receive Is for the Jndge, what they are to belisve b for thejuy^ 
\\ here 1 Sessions Judge allowed certain documents to go upon ihe record which were not proved, lor the 
purjK^sv ol comparison ot handwriting and left it to the jury to fonn their opinion whether the accused wrote the 
disputed signature Held, that the irregularity was not such as to make imerierenceofthe High Court necessarj, 
Ratanlal 452. 

26. Jndge thooid decide whether confession Tolvntary and admissible —It is the dutyofthejudg^not 
the jury, to deadethe point whether an accu<«d person, while making a confession wasor was not mmia 

custod) Is it 15 a matter which it is necessary to prove in order to enable Uie confession to be admine n 

r3.jdrxirf ssiil Jw^xwwsmao insists Of she /wsry' hts fieidtng oa Sbs paai is not s m.* 5 £ij/ecIion and rou not 
prejudice the accused, SI U. 137. The question whether a confession was volunianl) made or not has to 
deaded by the Judge himself for the purpose of admitting it in. or excluding it from the evidence 
If the Judge hnds itwas voluiilinl) made andwis notciusedby iny threat or inducement, he ^ ^ 

evidence, once it is so admitted, it is for the jury to say whether it is true or not, It Bom.!-. R.332*“ i a 
69. \\ hen 1 retncied confession of an accused Is tendered inevidencent 

11 IS the duly of tlie Judge to determine the question of Its adniissbdity under this section and s ^4 © r-vise of a 
£iidenee Act Ratanlal 730. When the Judge omitted to charge regardmgtherclevancy or ^ 
confessu n, but Slid that if the confession were tnie It wasenough to wirrani die convictio” t e Ju n- 
V icted. It vv IS held that there w as maienal misdirection 26 M 35 

27. Where beating 1< alleged by the prisoner. Judge mnit make an Inquiry.— O® 

Court Ol Session, the accused rctraaed die confessions wliidi he had made before a ^esultofan 

the committing Magtsinte alleging that he was beaten bj tlie Police and that tlie confession was ler ^ 

Oder ol inducement Held, dial under cl (r)oI this seaioii the Judge ought to fiave made some nqi X 
llic aUcg ill m ol the pnsoner about torturing, whicli, In. said hid resulted in Ids confessions, Fatania 

28. Judge mut decide tf a eommunleatlen !• privUeged.— A Judge should not leive it 

f nd whether a communication is pnvileged or not. but should himseli decide it as a point o! liw • I® • 


QtJADRIDENTyiTB 


1070 


QUAtm' 






kil.ltS, t*re,lir, tinu, praaci ftnai iint, Hr, dgi^r^U, 


5 29 «>] 


TRIAl^ REFORE HIGH COURTS \ND COURTS OF SESSION. 


^ 9 ^ 

29 Jadf« tasit decide ipoa the admliilblllty of ctldenee.— It is alwhistlut) to sec that evidence 
which IS not admissible in Itself , statement made to a pleaderi imiififyaroT his clerk, should not be allowed 
to RO in to the prejudice of the acciuscd, thouRh ix> objection Is tikcn thereto b) the accused 29 C. 7S8 j see iiUo 
27 B 626 Inatnalb) jur),itisihe diitj ot the Sessions Jtid^c to tktermine ulietlier confessions retracted at 

the tnal are admissible. If he hnds them trretcsani under s 24 of the EwUnee Act, he should so direct the 
JUT) If there is no esidence on the record showing that thej are Invalid bj reason ofanj improper Inducement 
or threat, thej should j:o to the jur^ with a direction that in absence of evidence it is not to lie presumed that 
the) are inadmissible, RatanU! 812. 

30. Jodje matt find docareeata admitted or proved before admitting them for comparboo.— Before 
admitting documents under s. 73 oi the Endtntt Act, for tiie purpose only of comparison with a document 
alleged to be a forgery, it is the duty of the judge to hnd whether die) are admitted or proved, and the 
fva that the question of adniissihilit} has been determined, sliould be noted by the Judge in the record of the 
case, Rataalal i91. 

31. Jad|e malt decide on the capacity of a witaeu to Jaitlfy,— Tlie question of tlie capacity of a 
n itness to trstif) Is a question for the Judge htmselt to decide and not for the Jury, although after he has deatjed 
in favour of the competenc) of a witness It Is for the jury to determine the amount of credit to be given 
to the statements made by such w itness, 41 C. 406 /oUaminf I W. R. 60 

V.— ADMISSION OF INADMISSIBLE EVIDENCE. 

S3 When Jery placed la potieiilea pf evidence which oeght not to be admitted, there Ii rabdbec* 
tloR.— NV’here matenal evidence which ought not to lie admitted, is admitted and the Jury are placed m 
possession of it, there Is a mlsdtrecuon in law when the Judge tells the jury that it is ev idence which they tan 
consider andonwhidi they can. If ihej think pfO|>cr, convta the accu^, 27 B 628. Where evidence which 
the law says shall not be admitted is let in with other evidence legally admissible and where the former is of a 
matenal character, it would be mere speculative refinement to hold that tlie juiy must have in convicting ihe 
accused relied upon the Utter and neglected the former, 9 C. 768. , t • 

89. Cases where relylag ea UadmUtible evldeaee held to vitiate verditt.** 

(rj Hearsay emdenee end ananytnaut Utler-A.Wnrt a Judge m his charge to the jury admitted 
hearsay evidence and an anonymous tetter put in by tlie prosecuiinn, without showing how or by whom it was 
sent or that it reached the accused. Held, that the jury were misdirected and the accused prejudiced, 24 W. r, 
77 i)r/alsol8H.L.i.250 — 31I.Ii.T.369«i7Cr.]:i.i.S98tjeeyP v.raiM^ir//,(19l9)77J.P.93{ where aconv,o. 
tion for burglary was quashed on the groiind that tJie trial Judge had admitted hearsoy evidence whidi refused 
an alibi set up bj (he pnsoner See also 7 W. R. 2 and 23 as to tlie duty of a Judge when a witness proposes to 
give inadmibSible evidence. 

(«0 Statements made before inxfest\gat%Hg filagtstrate —A direction b) the Judge to the jury that state* 
ni^tiis made before an investigating Magistrate and not admissible under s 2S8 is strong evidence against the 
accused is clearly a senous misdirection, 31 M. 127 1 27 B.626; 18 H. L. J. 250=3 3 M. L I, 263 b 7 Cr. L. J, 35^. 

(ill) Confessions to Potue—h confession made by ihc accused was irrelevant under s 24, Indian 
Eiidence Act, being induced by a personlo authority The Judge in hi^’cfiarge made no reference to bs 
relevancy but told the jury that lithe confession was true, it was enough to warrant the conviction of the accused 
The accused took no objection to the admission ol the confession Held that there Wa.s a misdirection tliai was 
material and important and the conviction was set aside, 26 M. 36. ^AMiere the Sessions Judge lold the jury 
generally that confessions to the Police if followed by Uie production of stolen property are admissible Out 
omitted to jxjint out that such confessions are only idmissible in so far as they relate distbKjly tp ihe pet 


evidence as to the guilt one of the accused, and statements mad* bi the ao om.-'I win ii t' j > .. , > .‘r 

custody, were rcccivedasconfessionsandthejurywasmisdirectedbrtoeinc .. Jji*.-, 

„ followed up by the production of stolen preperi) were admissible and p j .» i otake 
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the case o! each accused separatelj , and that a confession by one accused involving himself alone could not be 
received against the other accused, held that a new tnal must be ordered, 18 M. L. J. 220 =3M.li.T. 268=7 Cr 
L.J.358, 5tfeNote45 

(if) First tnjonnation — It is a misdirection to ask the )Viry to accept the statement m the first 
information in preference to the evidence in the case. The first information is not evidence in the case it is 
tendered by the Crow n for such use as the defence may be able to make of it and to test the consistency of the 
prosecution evidence The most that the Judge can make of it is say, whether, although it gave a diR^rent 
account of the occurrence from that in the evidence, it ooutd be reconciled with the evidence, and give the jury 
an opportunity ol judging whether in that view the positive evidence in the case could be believed, 18 C. H. 
198 » 11 Cr. L. 3. 557. See also 34 C. 329 ; 35 C. 531, Note 21 above. 

(f) Previous comnetton or bad character — In charging a jury, a Sessions Judge should not tell 
them that the prisoners had previously been bad characters. The fact may be taken into consideration by 
him in passing sentence when the prisoners are convicted, iO W. R. 39. In charging a jury upon the trial of a 
pnsoner for being dishonestly in possession of stolen goods, the Judge directed the jury to consider the proof ot 
previous convictions for theft as evidence irom which inference might faurly be drawn as to the character of the 
accused. Held that this amounted to a misdir^ion, as the evidence of bad character of the accused is irt$Ie- 
>ant and inadmissble under s. 54 of rAe 5'fra)so 31 U. 127, Note 2 to s. 310 also 

R \ Wew«»ni/iga/a>,77 3. P. 15 (1912) and fa/m, (1912) 29 T, !». R.^512, ’“Where a conviction was quashed 
because evidenceof a previous comiction was wrongly admitted '* ■''it * * 

(w) Reasons given hy a Magistrate tn discharging the accused and the committal order o/ a Judgx — 
The reasons gi\ en by a Magistrate in discliarging the accused and the contents of the Sessions Judge's order m 
setting aside the conviction and directing a coromitmeni and the opinions of the committing Magistrate should 
not be admitted in evidence and it is a misdirection for the Judge to lay stress on them, 11 Cr.L 3, 538 (C.) , it 
is \ misdirection to lay stress on a document a statement reduced to writing under s 167 improperly admitted 
in etidence, 13 Cr. L.3. 264 (Had) ‘ ' 

fni) Reference to previous loses against others vhpheafed and the Bfnklonof the High ^urttkerew-- 
A Judge should not in charging the jury refer to a previous case against some other persons tried for the same 
offence, except to warn the jury not to be influenced by it It is a misdirection to tell the juiy that the Higfi 
Court had come to a certain finding m the previous case and they were to consider if they had any reason to 
come to a different conclusion, 9 C.L. 3.380 = 10 Cr. L. 3 . 49B. ' ^ 

34. Dsiy ot Judge when laadalsstble evidence has come to the knowledge of Jnry.—When m the 
course of a tnal inadmissible evidence has come to the knowledge of the jury such as the fact that the accused 
has been m pnson or that he has been previously convicted, the Judge should expressly tell the jury to disregard 
It and warn them not to let it influence their judgment The accused was charged with altcnng counterfeu 
com and evidence was given that a fortnight earlier he had tendered a cownterfew com to the same persija 
This he showed conclusively was not true , he was in prison at the time The Judge did not expressly w~im hie 
jury that they ought to disregard the fact that the accused had been in prison. The Appeal Court quastlei^ 
conviction,i? V Z.«,(1908)T23.P.293. See}ilsoR\ IParwr, (1908) 733.P.53 Where the accused has been 
asked an inadmissible question which the judge has disallowed, the Appeal Court will consider in eadi ca^ 
whether the prejudice created against the defendant by sudi question has been suffiaently diSfielled bv tfie 
Judge A* V Aurnsr/, 11 Cr. App. R. 166 (1919). JSr^'foteTa 

In holding i re trial, the Judge ought not to comment on evidence adduced at the prevfoits tnal 1 c, 

L R.62:7C.L.R.193. 

Vl.-JUDGE’S DUTY TO DEAL WITH THE EAW. 

3S U U Iraperatlvely neccsiary for the Jndge to espoand the law to the jery.— The jury 
told what the law is and what constitutes the offence charged and what matters must b« pw'cd to t 
sailstictum t<» constiiirte that oRence , a tmal omission to fay down the law as required by *97 la not ^ 
Irreguixnty which can be cured by s. 537, and the conviction must be set aside, 5 L. B. R. I*®"®! i ^ •* 

It is Incumbent on ihe Judge to explain ilie law relating to the particular oBence charged agaid-st the accu J 

in «irder to enable the Jury to .ipjily the law to the special facts of the case A mere mentJon of tfw o'ls 
of the Penal Code umhr which the nccused were charged Is Insufficient, 25 0.736 } 23 C. 561. Merely fore <} 
o«t to the Jury the sections of the Penal Ctnle, njtplicable to the case Is not an explanation ol the l-iw aulficieiit 
for the guidance of the hirv 4 C. W. M. 193} 19 B,369. Lvtn when the jury has already been addressed on » 
•nwlon i f 1-»W liy the \ irj.icr. , n t*rth sides It is the dirty ol the Judge to Jay down ihe law in w lifch the iu^y 
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t-> t(« be guided Umiuion to do w is a misdireaion and the cuntction is liable to tx: quaslied A Judge 
ought not mere!) lea\-e with the jury a^oopy ol thq^ Penal Cbd<^4C C,16l. ,Il,is immaterial how niudi or how 
o'ten the jur^ may haa'e bfccn ad^esied b> the'plcriders 'brt bolh sides upon ’ the law The responstbiht) 
of U>ing down the law tor the {pildance of the Jufj* TesWentIrtly with the Judge and the terdid amtTd at in 
the absence of such direction is not a \ alld s'erdict, n C. S7t« .Vr ltI«o 7 Bor. L. T. tO » 15 Cr. L. J. 357 ; 17 Cr. 
L. J. 92. See Vote 8. , 

S5. Jadge nnit net cite somber etrollogi and ask the Jury to form their epiafon on the aotherltles — 
It should appear on the lace of the record that die law bcanng on the diarge under trial has been explained l(< 
the jury, 23 C. 651. The dut> of a Judge In charging the jury is to make up Ms mind as (owhattlie law is and to 
tell the jury uhat it is as succinctl) and de-arly as he cm If he turns out to be wrong, a higher tribunal can set 
him A Large number of cases should not b^ cited to tlie jury, for |such ,a course is calculated to 

confase them and to lead to a miscarriage oi justice. Fintlier, diarges of inordinate lengtli and involved 
nature should not be dclisercd to the jury, 1 C. L. J. 159 b 2 Cr. L. i, 157. It is tlie duly 'of the Judge to give a 
direction upon the law to the jury so far as to make them understand tlie Ian as bearing upon the facts, and H he 
does not pie them an explanation of the law suflidemly comprehensive to enable them to deade the'’par(Icutar 
iS'>ue, It is a misdirectioa PerhiZLD, ] , 8 C. 739 » 12 C.L. R.233. It is a misdirection fora Judge to cite and 
comment on a number oi rulings and tell the jury that it was (or them to say whether any ot those rulings are 
exactly on all fours with the arcumstancts of the case tlien being tried. N'o rulings or autfiorities are ever to be 
oted to the jury nor are they to he asked to diffcrentiaieor form an opinion nbilever on anyrauilioniies, it is 
for the Judge and the Judge only to tell the jury what law U and before he tells them what it Is he may consult 
as many authonues as he pleases and the aothonties are no doubt binding upon Mm. ' The minds of the 
jury should neser be confused by hating a number of authorities or any authorities laid before tliem, 16 C. W. K. 
UbIS Cr. L. J.26. ‘ 

36-A.— The Judge should lay down the law only In to far aa It bears on^the evidence addneed fo the 
cau.— 5^ ^otes 7 and 8 

S7. Jndge mast call attention of Jury to different etemeata of the offeoee.—In charging a jury it is 
not suffiaent for jhejudge merely to read the dehmUonof the offence and to leave ttto them to bnd out whether 
the eiidencej makes out a -case against the accused.^ It t$ the duty of the, Judge to^cali the attentmn ^i^the 
jury to the different elements constituting the oflenci^ and to deilwub the evidence by whidi it » proposed to 
make the accused liable, 39 C. 7lt | 80 U. 4< } 6 H. L.T. 62 «« 11 Cr. L. J. 452. See 14 C 164, , upon a charge o! 

murder the Judge must point out to the jury^accuraiely die difference between murder and culpable homicide 
not amounting to murder, 9 W. R. 91 { IS V. R. 60 { IS W. R. 17 ts> 6 B. B. R. Appx. LAXATI. The Judge should 
adhere to the words of the panicular section Of the Penal Code in diargmg the jury and not substitute 
phraseology ot his own, 13 d W. K ySleallCr. L J.9. In a charge of trespass, the Judge should explain 
to tlie jury the distinction between civil and criminal trespass, 41 C. 662. ‘ ' 

33 Dlseuisloa Is Judge's charge of law polots raised by defence unnecessary.— A Judge should 
not, in his charge to the jury, discuss points of law t'aised 1^ pnsoner's counsel and dispose ot them. He should 
as Old all extraneous and bnneressary discussion 'and argumenCand Should confine himself to a mere summoning 
upofe\idence on both sides, showing how die law applies toit,8 W.R.B7;jer also the remarks of Phe.\i?, J, 
inl9W.R.71atp.73BiaB.L.R.Appx.XXXTL n > ,, 

39. Duty of Judge when Jury are nneertain as to law on the offence comraftled —If the jury after 
finding the accused guilty, be unable to determine what offence has been committed, a Judge should not, by 
handiiigo\CTtothemacopyof the Penal Code, leave them to deade under what seaion the offence fell, but 
should soil ^ their doubts, if theyhaxeany, by explaining the law to them, andsbonld state to them what 
offence is pro\-ed by the facts of the case, H they believed those facts, II C. 164. The jury should take the law 
from the Judge. They are not entitled to resort to a commentary on the law during their consultation, Ratanlal 
73S : 6 Bom. L. R. 253. It is the duty of the Judge when he is told Uiat the jury do not understand the law m 
the matter to explain the law to them again, (tSllj K, W. N. 190 b g v, J,. T 345 b 12 Cr. L. J. 140. Where a 
Sessions Judge in his charge to the jury stated**the accused are charged with offences under ss. 147,323/159, 
323/149 and 304/149, L P C. The law bearing on the case has been placed before you more than once in the 
addresses delivered by the learned pleaders on either side I need notgo into detail as to the law therefore’ 
//e/J there w as misdirection and a rctnal was ordered. It is immaterial how much or how often tlie jury may 
ha\ e been addressed by the pleaders on both sides upon the law The responsibiUty of laying down tlie law for 
the guidance of the jury rests entirely w ith the Judge and tlie \erdict amved at m the absence of such direaion, 
IS not a valid verdict, 29 C. 879 1 27 B. 644. < 
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YH —ACCOMPLICE’ ^TESTIMONY AND CONFESSIONS 

t 40 How a Jary oajht to be charged regardtsg teittmgny of accoiiiplIees.^t) The Judge sh9i!^ 
. '' . ' * *' • r » an etecmnphce unless ts corroborated.— It JS QO 

u accomplice is not confirmed to recommend the 


prohibiting the comiction oi an oBender upon the Mocotroborated evidence of an accomplice and(i) that 
Tide of practice u IS considered unsafe to convict upon su^ evidence and then to point out arcumstances 
any in the particular case for relying upon the evidence 4 H H. C. R Appx VII. In a trial by jury 
Sessions Judge should in his direction add to what s IM Kdlke Evidence Act Illus (4) says of an accompl « 
the direction about the corroboration as to each pnsoner as laid down long ago in 3B H C.R.CrCa.5^* 

Ratsnlal 848. Theomission to caution the jury not to accept the evidence of an approver unless corroborated 
was in 12 M. 108 he)d to be a misdirection reqiunng the reversal the verdict In the case of a trial by jury h 


the pnnaples relative to the reception of an accomplices testimony which the Legislature sanctioned by the 
Indian Evidence and we thioL the Judge was wrong in telling the jury that this case was oneinwhichfo 
cauuon or instruaion from him was needed on this head. It is in all cases where an accomplices testinif"y 
is admitted incumbent on the Judge to inform the jury of the results of the Uvv bearing on this point subst**’’ 
tially as we have endeavoured to e’tplam It i^rPiiEAR J,m21W R 69 ^ The omission by a Judge to dir^* 
thejuryinhis charge that although a conviction upon the uncorroboritcd testimony of an accomplice is v«J’^ 
inlaw it IS dangerous to convict a pnsoner on such evidence alone and that they must look for corroboratio*' 
of It in matetnl particulars from Independent soirees in the Vise Is an error ol'^laW, which Ifrt hiatentW 
prejudiced the prisoner justifies the High Court in setting aside the verdict, Ratanlal 466, i2 M 196j6]^ 
C,R Cr Ca 57, 1 B 475, 14 6 US, but seei H. S94; 577 R BOj 9 A 528, j88< A W N 286 j 8 1 
-9C Vr.H 55 and 673 1 21 U 63,516 L.T.3SS«sSCr L J 308 

1 l 

(«) The Judge should direct the attention of the jury to the evidence corroborating the aeeoinphct 
The Judge ought in hischarge directthe jury that thp corroboration of an accomplice or accomplices oikM* 
be that which is deniable from imimpeachabte or independent evidence as distinguished from thaldenv 
from the earlier statements of the same accomplice or the stvtemcnt^, of other accomplices, and to j’O*’' 
out the danger of convicting tny one of sev eral pnsoners charged at the trial about vvhose identity os o ^ 
•of the persons committing the crime the accomplice testimony is not corroborated. ,The vccomphce oft* 
knows all the circumstances and may speak truth about them yet may put some innocent man in his own pl3« 
or that of some other guilty person RaUnlal 840 See also 10 B 319 at p 327, 1 B 475, 8 A 306 and 509 
10 C.970 

(1*0 Judge should not mislead the jury by stating that a witness ,vko « really an accompUct »•* not 
accomplice —In 17 0 842 (r.B ), the Judge charged the jury that they were not to convict upon the evidence ^ 
C U satisfied that he was an accomplice and uncorroborated but coupled the direction with a 
expression of opinion that G was not an accomplice, it was held that this constituted a misdirection 
though not in form calcubted seriously to prejudice the pnsoner’s case as the substantial effect of the ‘ 
was that the evidence of C was entitled tons tnuch weight as that of a perfedly independent and uQprcju i 
witness 1 

(tt*^ JtiS an errors/ the Judge points out that the aceomphee evidence li corroborated by 
»/m nor if.— In a dicoity ca’se where the conviction depended mainly on the evidence of an approver 

Judge Slated In his charge ‘ Iljouthink that tbeapprover'sslory isvvorthy of credit In itself youhavetoronsi 

•whether it has been corroborated on material points He tlien described what In his opinion were t , ij 

of corroboration and lie told the jorv that the above • are points on which Ihe evidence h^vs l«en corro ^ 

an 1 thit corroboration IS full and complele i| yon believe it you have to consider these poiuu an 
whether the approver has been Corroborated in mvtenil points and If you find ih'ittobeso liienyou a 
In his wory snhidejn evidence to connea all three accused with the crime. Jleld that this was not a 
way VO \ tvee tlie cn«« l>»t we vhe Jury The Sessions Judjte sliould have'^told the jury that the •* ^ 

permiiv iheni to convict on ihe u< coirnlioraled evidence of an accomplice It is not ihe practice of the Co 







s. 29^] TRIAL*; ncroRE Hint awRTs ano courts of session 703 

■which in prudence ha< ShvnnaWj rcquiredsome com^bomtion suffiaent lo connect cadi of the accu'ied with 
the oflencc committed With this caution the Sessions Judge should ha\c laid before the jurj tie evidence 
corroborating the statement of the accompl ce t9 C.78} As a gcnenl rule junes ought to be advised and 
directed that the accu^ ought not to be conv ictcd uiion an sccom[ hce s testimony onless it is conf rmed not 
onl) astotheoRcnce but nstotheidentitj of the indnWml prisoner as the person or one of the persons who 
partidpatcd tn the oime, Weir IT 796} It L. J 637 (Oadh') 12 0 C. 418 «« ll Cr J 71 Ittcould be an 
error in summing up If a Jddge, aher pointing out the danger of acting upon the uncorroborated evidence of an 
accomplice weretotcU the jury that the evidence of ih- accomplice was corroborated by facts whidi did not 
amount to anj corroboration at ill 29 C. 782 where 8 W R. 80 at p 88 and 8 W R. 10 it p 23 are foUou. ed See 
also 17 C 612 and 2 C. W N 672} 10 Cr L, J 617 (K) A Judge might misdirect a jury is to what is corroboni 
tion of the testimonj oi an approver IOC. 979 As to what imounis to legal corroboration ic/ilB H.C.R. 
196 , 19 W R. 57 1 23 W R. 24 { 8 A 120 at p 137 1 1 B WS { 14 B 331 ; 10 B 231 , 23 C 339 and Note to s. 337 

41 Dety of Jadge when the only efidenee la tha aacerreborated testimony of approver —Tl e law 
as to the dm> of a Judge in charging a jurj 1 1 respect of accomplice evidence vvis exhaustively dealt with m 
the recent case o\E N liilakanlt 35 H 247, which was a case before a Sjiecial Ueti(^ constituted under the 
Cmninal Law Amend neni Act and in tlie a] peal therefrom under the Letters Patent on a certificate of the 
Advocate-General E \ Vuihuiu nanuiamt 33 U. 397 (P6.). In this case there was no jury and the 
question was whether the Sjveaal Deudi could aa on the unnwroborated testimony of three approvers. In 
discussing the law on the subject thedutj of a Judge m charging a Jury was considered, and the majonty 
of the Speaal Bench consisting of White CJ andAvUNC J (Svnkaras Nair, J held that— 

I The proper direction seems to be — ' Consider the evidence of the approvers alwaj's to tea? in 

mind that it is tainted evidence scruttmse it with the utmost care accept it with the greatest caution 
consider ft in the light of the circumstances lo which It is given and in the light of all the other circumstances in 
the case of which evidence is legally admissible Then it you believe it act on It ev-en if there is no corrobora 
bon inthe strict sense of the word. If Jou do not believe it reject it * And they approved of the law laid 
down m 9 A. 828 , 1 If 39land27M 271 Onappealtheviewofthemajonty wasapprov^bythemajorityofthe 
Full Bench. * It is the duty of the Judge to explain to the Jury the tamt and inhrmity which ordinarily attach to 
tbetesbmonyof an accomplice and to remind them that the) may presume that this evidence Is tinworth) of credit 
unless corroborated m material particulars. But it is also his dut) to refer to any arcumstances of fact (see 
illustrations to s 114 Jndtan Evtdence vfrf) which si ow that the presumption should not be drawn intheparti 
cular case or which rebut the presumption il drawn 'and all other circumstances tending to show it& 

truth or falsehood if they believe it to be true they should act upon it even though there may be no corrobora 
Uonot It in the strict sense of the word but that if they are noisaiis/ied of itrf truth they should refuse foict upo i 
iL Benso-v I Waulis I wliile approving ol the law as laid down by White C J and Ayling J were 
ofopmion that the trend of English authonties IS that the Judge should wherethere is no corroboration with 
draw the case froin4he jury and direct them to acquit but sudi a pra«ice Would be at vanance with the pro- 
visions of the Indian Evidence Act As a matter of practice a Court should not accept the uncorroborated 
evidence of an accomplice as suffiaent evidence to support a conviction but it is impossible consistently with 
the Evidence Act to hold that as a matter of law the presumption must be raided and rebutted byfepeaalcircum 
stances or by corroboration. Miller J w bo approved of the view of the majority held that while Judges are 
bound by law to advise juries to adhere to this practice it does not follow the junes are bound as a matter 
of Uw to do so SundAra Iver J In approving of the majont^^ view holds that the English practice in 
its uncertain state is not a safe guide to determine the law in this country and approves of the law 
laid down by Edge CJ 9 A 528 Where be says A Judge would advise the jury that it would be 
unsafe to act upon in other words beheve the uncorroborated evidence of an accomplice as he would advise 
the jury not to act uf>on the evidence of any other witness whose evidence might from any cause be open to sus. 
piaoa But ineither case he would tell the jury that if they believed the evidence theymight legallyconvict the 
pnsoner ^ 

either in f 
conclusion 

Court to raise the presumption that accomphee s evidence is unworthy of credit as against the accused persons 
nnless it is corroborated m material particulars and the failure of the Judge to direct the jury to that effect Is 
all error in law The next proposition whidiisalso well recognized is that if there are anj especial 

circumstances which would justify a disregard of this nile those c reumstances in a trial by a juiy must be clearly 
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set out m the directtoiio! the Judge, and the Appelate Court is entitled to consider as a matter of faw whether 
those arcumstances are such as to justify exceptional treatment It m the opjnjon of the Appellate Cow, tht 
faos m this connection are such that the> m no sense negative the danger of acting upon the uncorroborated 
testimony ot the acconrphce , but if the Judge toW the j»«y otherwise, \erdtct must be set aside as bctng due 
to an error in law, if the especial facts, however are such as may reasonably be consfdered to take die cstse out 
of the rule even though it ts possible to hold a diSerent view, \ erdict cannot be interferetJ with by a Court, 
of error, (IMI) d M, W* N. 3« «ai M. L.J. Z83*=12 Cr. L. J. 130 followed Sankarak Nair, J, who dissented 
from the Mew of White, C 3 and AvuhqJ., in the speaal Bench Ar/d, that “ The question is ( 1 > not nhediec 
a conviction based cAi the uncorroborated testimony of an accomplice is legal but whether there i« R 
presumption that such testimony cannot be accepted without ronroborsfion , (2) a person should notbecoavicted 
except under very special circumstances ujioti the unwHTobwaicdjtestimony of an accoropficet U) 
special circumstances are that the grounds on which an accompttces evidence has been held to beuntrustwonln 
did not exist either In the case or did ngtexist m their full strengtJi , that there are couutervaiUng considerations 
o! greater weight which dimmish or entirely get rid of Oie weight due to such, presumptions, and (4) m casf» 
tri^ by a jury, n jury has to be advised by the judge on the points above referred to ' , , 

43. in Improper dfrectfea regarding testtmony of accomplice fi a good grosad of appeal— 
Judge, instead of advising a jury not to convict on the mere uncorroborated evidence of an accomplice, 
were to advise them to convict upon such evidence or were to tell them that the uncorroborated evidence 
of an accomplice given under a tender of pardon was admissible, and that it was for them alone to fomi 
thetropinion upon It, that a conviaioti founded uponsuch evidence would be legal and that sudi evidetvct 
\i uhout corroboration might be acted upon with as much safety as that of any other w itness, the error jo the 
direction rtouldform a good ground of appeal JSlakee Suksh's eiuf,%.L R 5Bp.¥el.*59 
29 C.782 dire also the opinions of Aodol Rahim, \VACtisaodSi'.VDSR\ Ajvar, JJ,, in SIS M. 397 (F.B)* 

43. XogUah law as te aecompilea cestimoay,— The English law on the subject has been siunmansediR 
Si.NpA»\ AiA AR, ] 's judgment m 35 15. S9T. nie story Mtbe accoinphtt must be conoboraied insomematerisJ 
particular, that is to say in some particular that involves the guilt of the accused TheconfimwtionoflJ* 
AccompSivt must l>e in some fvct whicli goes to fix die guilt on the person •riiRrged,' ^ fi'HMkes^wd Sdvards 
fIB3?j7 C, aodp. 273t ‘a man who Jus been guilty of a come himself willRlwajs be able to relate the /ac» « 

Uu* case "ind U ^e confirmation be only on the truth oi that htsioy without identifying the persons, that it is really 

no corroboration at all, /f. v Farler, (1837) 8 C. and P. 106 , ^ v Everest, (1969) 73 J. P. 269. ft iv pnctict 
of the Court of Criminal Appeal to require corroboration of the eMdeuce of an accojnphce on cases 
w hen it IS not necessary liy statute, jR v Ofteit, ill h, T. 77. At to charge to Jury. It is the practice 
to warn the jury that they ought not to convict unless they think thtt the evidence of the accomplice 
IS corroborated, In re Munur (1894) 2 9 B» 416. Wiere there is no corroboration of the accomptce> 
story llie Judge should warn the jury tliat they ought not to act upon ik If this is not done an^ 
the Court of Criminal Appeal consider that there was no evidence of corroboration, they 
the oonuction, R v Tate, (1398) 3 K, P. 680««72 J. P, 591, /? v Beauchamp, J 

Judge sliould direct a jury to acquit if the evidence ot the accomplice is not corrobonted tn niatcn 
jviniculars, Ji v Evtreil (1909) 78 i. V. 269j but die Appeal Court will not interfere nrth 

tioti even if there has been no warning if the evidence the accomplice has been suffiaently cotro m 

B \ Uatre/s, (1909) 73 J. P. 3S9} and when it is doubtful whether the witness is or is not an accomp 
desirable that the Judge should indicate to the jmy dial the evidence of sudi a witness should be “ 
scrutinised, B. V. ktriAntn, (1009) 73J.P. W9 Though in stnctness if the jur> believe th« ^'yn^tenal 
an accomplice they may legally convict a pnsoner uponitdiough it stands totally uncorroborated In 
jvmicubr, whatever be the niture of the crime charged, the practice of requiring some 
accomplices evidence has obtained so much sanction from legal authoritj, that •• it deserves all the reve n« 
Uw, and » deviation from it in any p.'UticuUr case would be justly considered of qucstuHUi * 
r<y/<?r'r AtTd«»fe(IOUiedn.),s.9b7. J Bhttl, SJ.9Z, /irekbold, ^ AS& . Bussell on Crsmes.7 cdru.VP 

,C93. //u/jAifO'. \ol IX, m 

44. Rafts of accomplice testimony not applicable lo Police iplei.— The kiiv and jnactlce aR tu the 
<v>ri jijuration uf accumphccs do not extend to the case of Police spy or afenf provocateur, A? ' 
(tU&)n7.P 776 — 3COSC.C.92S} A' V /sr4h;p (1909)73 4. P.939 1 ti Cr L, J. MO W •«"« see i 
fi 381 
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ftS. Direction !n eau of ceBrcnleni,-~It is a misdirection to tell the jury thnt a confession to the ToUce 
if follon'ed by the production of stolen property ts admissible, whereas he sliotild hate pointed out that such' 
confessions are only admissible in so far as they relate to the fact thereby discorcred Zsndcnce of such 
confessions should not be allowed to be ct\-en or recorded to any Rreit estciu,nor when such evidence has been 
properl) recorded should the juo be aftcrtvirdsTold Kencmllj thit the prisoners had confessed, 18 H> L. J, 390 a 
3 M. L.T,39Sa7 Cr. L.J. S59 The Judge should point out the irreletnncy of a confession under s 24 of iht 
EvuUnCi Att 38M. 33. It is a misdirection to treat h statement as a confession when it is consistent with 
innocence. R \ y<^rr,(190S) 73 J. P. iSS, It Is a misdirection to tell the jury that a i>er<on to whom a 
confession was made avas not a person in anlhonty within the me.ining of s 24 6f the Pvadence Act when he is 
oie, the Judge should in such a case lease it to the jury to decide whether the confession was caused by an 
inducement, threat, etc.. 30 C W. It.613 « 33 C. L. J. 477; 17 Bom. L. R. 10S9 — 3 Bom Cr. & A. i35«>49 B.330. 

\ isan^esslon falling within the provisions of s. 24 of the Kvideiice Act ought not to be placed before the jury 
without ancxpbnation as to how they should value it having reganito die arcumstances under which It wras 
in.ade.30 C. W. K. 813= 33 C, L. J. 477 *• IT Cr. L. J. 188. .SJrrNote S3(!i0al)oae 

46, Direction la cue of retracted ceafctclont. — In tlie tnal of a murder case a SessioiH Judge m his 

durgetuthe jury treated the evidence in very general lermsand described it as very poor evidence, and also 
told tlie jur) that in the case of retracted confessioiw "Tlie tiw Is tint you are to look for corroboration in 
indeperdent evidence, and If that supplies such corroboration tint you can avnfidently say < the confession must 
be absolutely true ’you can act upon them otherwise not tteid, that the Judge had erred in lawTn not summing 
up the evndence to the jury, and then catling their attention to the matcnal parts of it, leaving them to form 
their own opinion upon it instead of treating theevidence generally and calling it seiypoor evidence, which 
evidence standing atone practicall) amounted to nothing,* 33 B. 316. There is no rule tliat h retracted 
contessioR cannot be acted up>on against the maker thereof unless corroborated The jury should be asked to 
consider not whether It IS corrobonted by independent evidence but rather having regard to the circumstances j 
under which it was made and retracted, it is more probable that the confession is true or the statement retracting 
It tl H. 83; 8 M. L. T. 37a«all Cr. L. J. 693 Ste also 30 A. 133. Where the only evidence against the 
acaised is hts retracted confession, and it is clear tliat it was not corroborated by independent evidence, it was 
hth, that there was misdirection in not poitmng out to the jury that it was unsafe to rely on the subsequently 
w ithdrawn oinfession unless corroborated in material respects, Weir II, 907 and 910. He ought to tell the jury 
tint the retracted opufession is not to tie acted upon luiless supported^ by independent reliable evidence 
cotTobrjrating in material particulars, tf«ir II, 909; 16 A. 78. , < 

47. Direction In cue of confessfoa when (here are teveral aeeosed.— 5<rr Notes under Heading Vl]^ 

’h Ic 1 C v.P. ' 

Yni.-J01HT TRIAL OF SEVERAL ACCUSED. 

43. Evidence against each accesed ibonld be clearly and carefolly placed before the Jtiry.r-ln cases 
where several accused arsons are being ined together on evidence which is not identical it js ol the first 
importance that the evidence aSecting each sbonld be clearly and carefully placed before the jury, and tha* 
their attention should be preeminently drawn to the amsideralions by which they may properly be guided in 
estimating the value of the evidence as against each accused To tellta jury generally that they have the 
approver’s deposition and the corroborative evidence, without pointing out as regards each person what the 
corroborative evidence is, is to give them no guidance at all, especially m a case where the principal 
evndence against most of the accused is that of an approva-, 29 C. 782. See also 30 M. 44, where the 
conviction was set aside and no re trial ordered. S^e also R v Beauchamp, (1909) 73 J. P. 323, where, 
in a joint tnal ol two persons the Court held that the Judge in summing up the case to the jury had not 
proi>erly distinguished between the evidence aginst eadi andset aside the couvictioa Where a Judge failed 
to comply with the requirements of s 297 in cbaiging the jury, and at the conclusion of the charge directed 
them to consider the evidence against each prisoner, without at tlie same time requiring them to consider the 
e\ idence in favour of each and also omitted to give them the very necessary direcuons that if they entertained any 
reasonable doubt as to the guilt of the accused, they were enuled to have the benefit of the doubt and should be 
acquitted. Held, that there was grave misdirection the Judge to the prejudice of the pnsoners, Weir H, 800. 

Ill charging a jury, the Judge should set out clearly the evidence as against each pnsoner separately and should 
not plice before them all the evidence against all the pnsoners m a confused mass Thus where the accused 
are charged botli under s. 395 and 396. L P C, the Judge should m the first instance place before the jury the 
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evidence against the accused on the charge ol dacoitjr, and after they have returned thetr verdict of* 
diarge of dacoity, he should then set before them as assessors the evidence connected with the charge of 
in dacoity, Weir II, 917. See also Weir II, SOI. 

49. Jwy ihoald he varaed that itatemeat of one acciued Is not evidence against hh co-acciit<^~ 

The Judge should warn the jurj to take the case of each accused separate^ and that a confession bj o"® 
accused involving himself alone could not be used against the other accused, 18 H, li. J. 250 = 8 H. L. T. “ 
7 Cr. L. J. S38. See also 1 Bom. L. R. 784- Also when statements are made by some of the accused d' ^ 
amount to confessions so as to incriminate themselves though they purport to incnminate others also 
trial, tlve Judge is bound to tell tlie jury that thej must not consider the statements, except as against tho^tf " ' 
made them and an omission to do so would be a clear misdirection, 25 C. 711. The omission oi a 
Judge to tell the jury that the statement of one prisoner was not evidence against his fellow prisoner was 
be a matenal error and fatal to the trial, notwithstanding that the Judge dealt with the evidence against 
prisoner separately, 6 R. H. C. R. Cr, C*. 10 ; S W. R. 60. The jury should be directed that n statement mad® •’J' 
one prisoner implicating another and immediately denied although stnctly evidence, must not be accepW^ 
evidence of the facts contained in such statement, ^ v Cz/miurit, (1915) C. C. 1.111, L T.816. 

50 Jury should he cautioned not to act upon confession of eo«acciised correhoratlen.— A 
of one prisoner can be taken into consideration against another pintly tned witli him, if it really amounts ^ “ 
confession of guilt of the offences charged, 6 C 979 = 7 0. L. R. 389 j 25 C. 711, 6 B. H. CL R. Cr. Cfc 10, but 
Judge ought " ' 

duty of the J 
iHe,!) and tell 

conviction,33U.46j lU. 193] 4C.4a3(F.B}, 9M.L.T. 355 = 0 Cr.L. J. SOS; 7H. H. C. R. Appx. XXV ] 38 B 
Where the only evidence against the accused was the retracted osnfession of a co-accuscd and the Judge m “ 
charge to the jury told them that ‘ it was the only evidence against the accused corroborated, bj the 
ol motive.' Held, that the charge was exifemel> defective and contained a positive misdirection as regards 
amount of corroboration required to support the retracted conlession. Evidence of motive can nei tt by » ^ 
be sufficient to conoborate an> statement which requires corroboration In matenal particulajs, 18 C.I*. J-SS*** 
IS CF.L.J. 281 

91 Jary must give their verdict against each prisoner.— The jury take oath to well and trulj *0^' 
case as between the Crown and the prisoner and ihey arc not like the Judge in charge of the whole cas** TP 
have to give their verdict as against each accused severally, 16 C W. N. 909 = 13 Cr. L. J. 715. 

IX-CHARQES IN PARTICULAR OFFENCES. 

52. Forgery, ss. 474-179, 1. P. C.— The accused vvas charged w nh being In possession of forged d<>^^ 
ments under as. 474 and 475, 1 P. C. In his summing up. the Sessions Judge, after stating that the 
were admitted by the defence to be forg,er>«s^ told the jjity that the only issue they l^d to deade wa^ whet 
the forged documents were m the possession of the accuM»] and whether the nature of one, at all 
documents was sucli as to connect tliem with the accused, being the kind of document he would be I'**®” ^ 
have in his house, and he alone, and that if they found this issue in the affirmative they must return a 
guilty Held that the charge to the jury was defective and misleading and insufficiently complied 
provisions of this section, 16 B. 165. The accused w eie charged under s. 471, L P C..with having 
and dishonestly used as genuine a forged document knowing or ha ving reason to believ e it to be t ^ ,,n 

ment In .a suit brought against them by the vendee of their sister, the document in question being a dee ° ^ j, 
alleged to have been executed by their dece.»sed father, and purporting to have been registered by th® 
appeared that the accused were m possession ol the property covered by Uie deed. It w-as proved 

endorsements of registration were forg^ The Sessions Judge m his charge to the Jury, omitted to e# ^ 

thehet ol possession by the accused, but dirtaed tbeni(l)ttiat il they considered the endorsement py 

tlun to be forged, the of proving the genuineness of the document wns on the accused , and (2) _ 

on ihem to call the attesting witnesses, who were alive to establish its genuineness, and (3) 
considered the ilocument to be forged they must then consider the accused knew ft to be forged , 
there ha<l been a misdirection on all three punts for ( 1 ) even if the endorsement of registration was 
Uy on the prosecution to prove that the document Itsell was forged and not on the accused to jij 

genuineness \i) li was ihe duly ol the prosecution and not ol the accused to call the surviving att 
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Witnesses H) it \va< not siiffident to direct the Jury to consider whether supposing the document to be i 
fotgcrj the accused knew It was i forgery when the) used it {t lay on the prosecution to pros'e that such use 
was fraudulent or dishonest in the sense in which tl ose terms are used !n the Penal Code. In order to prove 
that fact itlaj on the prosecution to prove that the accused had no reasonable ground for asserting their title to 
nhe land in dispute. Tlie /ifivw of possessionandthedate oflle death of die accused s father were material 
points f ir consideration on this questiorc lithe accused had been in possession for twelve years from their 
fatl el's death t1 ey wnul 1 have ha 1 a good ground f asserting their title to it B C L. R 5<2 Where there was 
a matenal misdirection to the jury (as, stating that tl e onus as 1 1 proving a deed the subject of the charge 
being genuine was on the accused and calling atieiuina to the fact that the accused had not called the 
attesting witnesses), A/Af such a misdirection was not cn\-cred 1 y this section. The conviction was setasde 
BCWNST6 SeeTSIt 3S. 

53. Crlmtoal breach ef treik—It 1$ the d it) of ] idg* t > lav do vn th* law as required by s 297 
Where the acc t ed v vs charged \ ith enm oal breach of tf i t and it was not explained to the jury nor were 
thev affirm ativ eh told vhat consht ited cnminal breach of trust nor what would amount to any one of its vario s 
ingred ent and were not given the definition of dishonestly and in fact were not told what they m ist first 
find proved to consiiliite th“ n?ence but w ere only to ) that it ibey f>jnd a few /acts proved the accused was 
gu In //r/d the trial was bad for misdirection and the conviction was set aside 5 L B R. 119 « 11 Cr L J 340 
It IS the d ty of the Judge in laying down the law to explain the meaning of the term dishonestly by expressly 
telling the jury that the test they were to apply was avhether the circumstances showed an intention to cause 
wTon^ul gain or wrongful loss and whit those terms meaa Failure to do so was held to vitiate the v erdict 
7Bap I..T 20«<lSCr U3 157 

S< Robbery s. 393, I P C— Under this section th- Jud^e must explain to the jury all the essential 
elements of the offence with which the prisoner is charged \n omission to do so is not a mere irregularity 
curable under s. S37 but is a failure to comply with an express provision of the law and will vitiate the convifr 
tion. Thus where the Judge in summing up addressed the Jury as follows The accused are charged with 
dacoity^Jacoity is committed when any number of persons not less than five conjointly commit robbery it was 
htU that the Judge ought to have explained to the jury what i> necessary to constitute the offence of robbery as 
defined ins. 390 L P C and that this is a real and not merely technical defect and the conviction was 
thereforesetaside SOV 4i,where29C. 379 and2SC.711are/e//er'r</ 9CrL.J311(H) SH LT82iilCr 
L. J <82 , Weir I «« 

55 Belonging to a gang of thieves s.lOI, 1 P C —In the tnal of pnsoners for the offence under s 401 
m belonging to a gang of persons associated for the purpose of habitually committing theft the Judge should 
in 1 s charge put dearly to the Jury (I) the necessity of the proof ofassoaation (2) the need of proving that 
that association wax for the purpose of habitual theft and that habit Is to be prov ed by an aggregation of facts 
fi M H C. R 120 

56 Daeolty ■ 397, 1 P C — In a case ot dacoity the jury must be distinctly instructed that unless they 
are satisfed that there were five or more persons committing robbery and that the persons present and aiding m 
comm ssion of the robbery numbered five or more persons there could be no robbery Where therefore the jury 
aojuitted two perso is out of six alleged to have committed a dacoity and the charge to the jury d d not dis 
tinctly state that if they found that the robbery was committed b) less than five persons the conviction should 
be not for dacoity but for robbery the convict on was set aside on the ground of misdirection Weir I, 

IL519 Wh-reon a charge against the accusedunderss 392and397 I P C the Sessions Judge while pointing 
out to the jury that there is no evidence that the accused caused the grievous hurt or used deadly weapons 
d reeled the jury that they may convict the appelbnts of the offence under s. 397 merely because gnevous hurt 
was caused by some of the robbers and that some of the robbers used knives Ar4/ that th s amounted to a 
misdirection and folio ving Wefr 1, 430 and 28 A 404 the conviction under s. 397 was set aside 32H L J 186 ss 
IIH L.T 20=^(1911)2 U W N 39>=13 Cr L J 42 .Sre^also 1899 AWN 186, 47 A. 59 (21 A 263 
dissenUd fro i) 

57 Murder and colpable homicide ts. 302 aad 304 I P C.— Where the Judge m a case of culpable 
horn cide n his chaige to the jury omitted to ask the jury speafically to consider whether m causing the death 
the accused had the intention to cause death or such injury as was bkely to cause death or the knowledge that 
he wns likely to cause death. Held that this was a very matenal misdirection not cured by the fact that 
at the commencement the Judge explained the sections of the Penal (Dode defining murder and culpable 
Jtomxexde and pointed out to them the distinctioa between the two 35 C. 531 See also 8 C. 739 , 14 C. 164 , 
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25 C. 786 ; 11 Cr, L. 3 295 (0.) As there are two parts of s 304 I P C. under one of which onlj is a 
sentence of transportation for life legal a Sessions Judge in summing up a case to a jury should draw 
the attention of a jury to both parts of tlie section and ask them to say explicitly under which part they 
find the accused guilty Batanltl 930 Where in a trial on a charge of murder, the Judge omitted to explain 
to the jury the distinction between murder and culpable homicide and suggested that a strong Inference should 
be drawn against the accused from his having failed to take steps to bring the real offender to justice the 
misdirection to be grave and material 3L. B B. 79 » 3 Cv. L J. 1. Accused were com icted before a 

Sessions Judge and a jury of murder and were sentenced No 1 as principal to death, and the others lo 
transportation for life. The evidence showed that there was never any intention to kill the deceased 
but that there was a quarrel and the accused then twoceeded to beat the deceased Acaised Nos 1 and 2 
struck the deceased on the head with a iuda (a flat iron bar 2| feet long with a sharp edge) and thereby 
iractured his skull and so caused death and did know that the blows would in all probability cause death. 
No 3 tried to protect the deceased from further injury and himself received a blow which No 2 had 
auned at the deceased The notes of the charge of the Sessions Judge to the jury were as follo«« — 
s 302. The murder of M — murder defined — punislunent — ^The only question herein as to the statements 
made by the prisoners is, did the prisoners any or all of them inflict these injuries on the deceased. If they did 
they are },mlty of murder Htld that aUbopgh death was caused by accused Nos 1 and 2 with a weapon 
which was likely to cause death still as they did not intend to cause, or know that in all probability they nould 
cause death they were guilty of culpable homicide only and not of murder, while accused Nos. 3 and 4 
were guilty of causing hurt only That the Sessions Judge s charge to the jury was, according to the notes 
recorded, « ere defective and that he shoulld have left it to the juiy to decide whether the offence u-as one 
murder or of culpable homiade, or any offence, after pointing out to them the legal definition of each offence 
and that infliction of injuries' would not necessarily make the offence of all the accused the same, and the ynY 
should ha\e been asked to find as to the intention of the accused persons, and their attention should have been 
drawn to the provisions of ss 34, 35 37 and 38 1 p C , and they should have been told to return a verdict 
as to the exact guilt ot each of the four accused persons 1 Bom L, B. 78J In a trial for murder 
grave and sudded provocation causing a loss of the power of self control is Suggested for the defend 
iti»tliedm> of the Judge to explain the disunciion between murder and culpable homicide, and the joV 
aa judges of the facts ^have to decide the issue about sufficient provocatioa A wife’s resistance to th 
act ol sexual in^ercouiie or her denial of a charge of adultery is not suffiaeih to constitute gr^ 
provocation Batanlal 766 Stt abso 3 S L. R, iSSmll Cr L J. 15 But in the absence of any dir<« 
evidence of grave and sudden provocation or of fact from whidi this exception could be legitimate) 
inferred it would be an error on the part of a judge to lay down the law on that subject Where a 
lor culpable homiade Is proceeding before a jury it is not an appropriate mode of lying down the law 
discourse on all brandies and departments of this complicated topic of crime to do so is cilculat^'d 
confuse the jury and possibly to direct their deliberations into channels that have nothing to donvilh the case 
Per JBNKINS J, in 19 C.W.N.6S3sl6 Cr. L.J.S61 If a Judgeomils to draw theatteniion of tlie jury toaO^ 
matter a consideration of which might lead them to a verdict of culpable homiade not amounting to muru 
instead ot murder, he commits an error though tlie defence did not suggest the existence of any sudi 
STErnis J liid In a similar case the Full Bench of the Burma High Couri(ORMO“iD ] , dtsscrdiig) 

-IS the circumstances the existence of which might bring the case under exception 4 to s 300 I P k. could 
J roperJy be mimed from the evidence or the accused* statement the effect of that exception did not fan to 
considered and the Judge did not err m not putting to the Jury diat it was open to them to consider , 

of thvt exception in that case 8 Bar L T SJOfFBV also 8 L B R 125 =*17 Cr. L J. iW 
Notes &— 8 


as. Dttty of dodge where aeeaied charged with dApable homicide —Where a jury returns a 

" - • find expressly whether or nof 
, • • I * 4 • ■ has been caused 1>> "i blow wd 

a , • - illy injury as would In the ord 

i.ourse ol nature cause death and It is presumed In favour of the accused tliatliehad no 1,^ 

fi jury which he Intended to cause was likely to cause death and the circumstances are such that an in e i 
merely t » cause hurt danj.erou5 to life might reasonably be Inferred the Jury should be directed that “ ^ j, 
t > them to find the accused guilty ol a lesser offen'-e vh of causing grievous hurt An omission to do 
a misihrectl >n B S. L. R. 116 13 Cr L.J 790 The omission to put the Case of grievous hurt •• *120(81 • ' 

a I iMUeaK n Srr alvi 8 L. B. R, 135 •= It Cr Ug 194. 
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89. PdismloB of stoleo property, ■. tli, L P. C— A direction to the jury that they should convict 
tlie prisoner, i{ tlie> believed diat he had shoM n the stoleo praperi> to the Police is open to exception. The 
mere no ot knouinR where the stolen propert) is, is not eqiiiv'dent to possession, Weir 11, 493. Where an 
accused ts charged with an oflence under s. 4 1 1. I PC, merely directing g ]ur> to find whether the property 
was stolen and n hether it w as retained b) the accused amounts to misdtreoion. The proper direction in such 
a case is to find— <1) whether the property was stolen , (2) whether it was dishonestly retained, and (3) whether 
the accused knew, or had reason to beheie the same to be stolen property Unless these three questions were 
found li> the jury in the affirmatne, the sccused could not be coniicted of an oHence under s 411, I P C., 
IS B. 389 follavtd in 2S C. 711. On a charge agrnrut n person of being in possession of recently stolen property, 
well knowing it to have been stolen, when the prosecution ha\e proved recent possession of stolen goods, the 
jury should be directed that in the absence of any explanation which may reasonably be true they may find 
the prisoner guilty but are not bound to do so It any explanation is given and the jury think that it may 
reasonably be true although thes are not convinced that it is true, the pnsoncr is enbtled to be acquitted, 
inasmudi as the onus is on the prosecution to establish the guilt of the prisoner beyond reasonable doubt. 
/? \ Schama, (IfllS) C. C A.BI: lh<7. (ILB.) 390. On a trial of an indictment for receiving stolen goods with 
guilty knowledge, the jury should lie expressly asked to consider whether the accused s explanation of his 
pO;»sessioD of the goods soon after the theft of them is reasonable or not, R v Hampton, (1918) 11 Cr. Ap B. 78. 
Sees^ R \ d^iUington, il913) Cr. Ap.B. 88{ Jt. v Hohnes, fl9j8j 11 Cr. Ap. R. ISO. There J5 no onus on the 
accused to prove that he received the property honestly, R, \ Aubny, (1915) 11 Cr Ap. R. 183. Set Note 64 
below .&ealsQ83&929; 83C.d57. , 

60 Rape— Bot leatleg deterntsatlea ef fact to Jary. — On a charge oi rape the Judge In his charge to 
the Jury said • you ttiU objerve that this sexual intercourse was hgainst the girls will and without her consent, 
etc," instead of saying, as he ought to have done,—** You will have to determine, upon the evidence in this 
ca>e, whether the intercourse was against the girls will, etc” and the charge went on m the same style of 
stating to the jury what had been proved instead of leaving it to them to decide what m their opinion was 
prov ed. In the concluding sentence of the charge the Judge said * You hav e seen the witnesses and 1 have no 
doubt that yod d'iU return a just verdict ' Held, that such a charge amounted to a dear misdirection, and that 
the verdiR was errooeoas owing to such misdirectioa Even the concluding sentence did not satisfy the 
requirements of a pioper diarge 83 C. 330. Set also Note 63 below 

61 Rioting— sc. 147 and 149, 1, P. C.— gesarally eemiuoD'’object mast be staged.— The omission to 
state correRly to the jury what is alleged to be the common objeR of en unlawful assembly does not 
vitiate the verdict, if such omission has not prejudiced th^aceuSed, 4C.W. N. 190. But where persons other 
than those who aaually did the deed are sought to be made liable by virtue of s 149, I P C , the Judge ought 
iiicommenUng upon (be provisions of s. 149, expressly to draw the attention of the jury to the common object, 
although the common object of the assembly may be stated in the charge. 39 C. S79 ; 30 U, 44. In 9 Bom. 
li. B. 183 = 8 Cr L. J US, ten persons were tned for oSences under ss 148 and 302 I F C. In his charge to 
the jury, the Sessions Judge did not place before the jury the speaal circhmstance which in his view would 
have brought the ofience within the definition of murder in ^ 300, I P C It was not put to the jury in the 
cliarge whether any oi the intentions mentioned in the section were established as against any 0! the accused 
and the exceptions 1, 2 and 4 to that secuon were not expliatly explained to the jury The Sessions Judge 
directed the jury to find that if the offence of noting were established, all the accused were guilty of munkr 
Held, that this was a misdireRion m the charge to the jury, because before any member of an unlawful 
assembly could be convicted of murder committ^ by any other member, it is essential that thu murder 
must have been committed with an intention specified m s soo and not falling within any 0/ ihe excep- 
tions to that section and the as must be aa comnutied in Uie prosecution of the common ubj.'*x 
Again if the accused are charged with an offence under s 304 or s. 325, I P C, they be < n 
victed under s. 333, though not charged under that section. But where they arc chsrgtd with thv>'' 
offences alleged to have been commuted by another person In the course of a riot, in ^Iwii-kI 

ss. 147, 304 and 335, combined with s. 149, I P C, and the commission of the rl'A is dlsbijSicve I, ti,e 
should not be convicted under s. 323 J P C in respect of their individual act* vd'ti wh'Cl U»* 
charged and which are not imputed to them in the Judge s charge to the jury, 34CS23 1 1 ti .. 

charges under ss. 147, 149/304 149/32$ and 149/323 I P C, the Judge told tb^jii^ -"if there! xe u c 
that a not took place they should, under s 149,1 P C. find every member of di»- lECiawiul tt».'n pu. 
causing hurt or grievous hurt but he nowhere utstrnRed the jury what their 'iJf n ^ . jw/' 

there was-DO unlawful assembly, but that gnevous hurt orhurt Was caused by any.ne-je' ^ -*-j ' 



nv-AiTOnvsttv 


1092 


KEAR-ADillRAt 




I nt>&n't>es Vtton, rt The set of enoexlnjr igula 
iItt'»n-oliit’.r f (Ueazreuidanpief J Toaoolot 




ur feol, Uieo elt ee* 

r««wl or Mlbefroltof ijbororof norki — lo a 
fuod or baA eesee, a* to rtnp a beoeflt Iroa cxi.t 

tabr de Ihombf* thuimraplr ced rafed 


lCc»)> r < J To perform lh« eel or opmHoit of 


reeeirellie trullof liboror irorka 



710 


THE CODE OF CRlUIhAL PROCEDURE 


T [Chap XXIH, 

jiLTSOns held that the omission of the Judge to do •^o amoimteilto n senous misdirection, 34 C. €93 ] 59 C. 879. 
loiirtecn accused were dnrged with noting armed willi deadlj weipons and with murder, and causint: 
grivoushurt during sucli riot The common object alleged l»y the prosecution was to compel the pajmeiit 
of cmnmmonej by one of the persons of the opposite part} ‘some of the accused who admitted tiieirpresence 
It the scene of tlic occurrence stated that tJic) had lieeii attteked on account of an allegation liciUji nncie 
that one if the opposite part} had eimced awa} anoUn.r’s wife and tint the} had merel> acted In seltdi-iente 
The case was ineii beiore i jiir> and on the close ot tlie case tof the prosecution the Sessions Jud^ cin- 
sidenng that possibl) the common object nUcged b} the prosecution, might lie considered not to have t>een 
pri vcd amended the charge and added an alternative coiiiinoit object to it, ji j , tliai the object of tlie assembly 
was to punish one ol the opposite i».art) for emicing away another’s wife There was no evidence on the record 
Vo prove the aUernatise conwnow object, It being based solely on vpotiion of the statements oisome otlUe 
us used and the Sessions Judge put it to the jut} that it was an iiifen.iice that could possihlj be drawn irotn 
the ciidLiice but it was tor ilicm to draw that inference or not The Jury convicted all the accused uitliout 
apecliying which aimmon object tliey retied tii ami were not ashed under s. 303 an> questions for the 
piirposeot ascertaining what tlinr verdict was hasedon that the Judge hid misdirected the jury 

that the verdict ol tin. Jury leaving it iincenam what was the aimmon object which actuated the accused was 

bid In I iw, nnd that tin. conviction must lie set aside and the case re-tired, 21 C.i55/0/loaied in 25 C. 830 and 19 
B. 749, see, however 23 C. 711 ; 30 C. 828 ut p. 830. Hut the omission of o Judge to sute correctly the txnunwn 
object of an unhwful assembly, m a diargeto tlie jury, was said, regard being had to s. 225, not to vitiate the 
trial tf suih omission b id not prejudicctl the accused, 28 C. 276 1 4 C. W, N. 198 and tl C. 101 See also 84 C. 
898 In a trial for rioting, where onlj one a>m>non object vvas alleged in the diarge, the Sessions Judge 
suggested to the jury that the case might not be preasely as the prosecution alleged and, at the same time, 
might not lie what the defence endeavoured lo set up, but a third alrernativc something between die two 
that there wti no rnisdireciion as he left it eiiiirel} open to tlie Jury ns to whether tliey would accept hi* 
suggestion or not and the suggestum was not mconsistem wiilithe pmsecuiion case, 40 0.367. BotJiM**** 
8«> tl B, L, R. 847 vwd It 0,988 were disvini.ui'.hed as tn tlvesc cases viie charge was altered at the eim^ 
tht evseiorthe prosecuilon and a tolall) dlilerent common object was alleged. In ca<es of riot it Is esse>d>' > 
nece’vs.iry to mention whav an unlawful assembly is The Jury might inn be able to distinguish beiwe*” ^ 
collection ol five or more men without a common object and a collection of the same number ofnienwith a 
common objea, 17 Cr L, J. 98 (C.) a 33 In. Ca. 684 

FUNCTIONS OF JURY. 

68. JoFj sole Jed^e ot faeU— T7ic jury must taVe into consideration all the facts alleged 
igainst the accused, and decide whtllicr tlw. view taken by the prosecution which leads to the 
of his guilt ortlicview wliidi is set up onlusbchaH md whldi would make him innocent, commends itsc ‘ 
their judgemem /Vr Cot cii, CJ , 81 W. R.72iitp. 88. Section leaves u entirely to the Jury to dtclde w i 

view of tin fa«s is true Jlie Judgeshonld lua state hisowiiview of important matters of ficis so jiosftivv 

as lo U nv c the jury no lov phulc l» r taking any other view, RalanUI 743 See Notes li and 15 alioie 

63. Qaestfon o( cooient In case of rape meat be determined by the Jery —In cli irglng i jury in a cw'C 
1 f r ipe ihv Judgi should leave the question ot consent to the jury nnd lu t direct tiiem to find liiat the 
wiiseiit ihir 0 coiKldvrablt struggle rendtrs the charge < f rape nugatory 1 W. B *1 
330 (Civ ) nnd Note fO lUni 

•4. Whether potieulon of itelen property it recent enoogb to eeavlct bfor **** 

aixuscd w as charged with dvctiiiy and receiving stolen j mpett), the Sessions Judge diicctcil dit. jury *'* 

iiiidiii,. ol the dacolied article wiili the nccusctl two months oiter thv dacuity ms “so ''/both 

them In convicting the accused if the dacoity itself’ and the Jury returned n verdirt ot gtwty 
charges. /ielJ that this wisaclear m1sdirt.-ctii>a Whether the possesdou ol the 1 

ein ugh to warrant a ctnvlction for the pulmantive nflenev vvas n matter cntfrely the jury !*”. * 
iMi have l>een put to tliem in the ivisitivx w ly which the Judge adopted 26 11 467. hetbe- 

loi dacofiy 01 d receiving stolen [ ropvny tht dnrgt to the Jury did not leave it to them to deo c 
the {wfv. ners were guilty of one or other or the olieiice^ dtarged and did not coninin any direction as o w . ^ 

tl c> Were Mtivfieil that the prisoners knew thatthe |irojicrtf wassiolcnin a daculiy nor a referenc^o ** 

• Him iM-twrrn the dvixhy and the rinding of thr property Ar/rf that ilierc was inl«Hrcctioii W*lf • 
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Accuse \ uas in possession of stolen pfopert> {orfh'c>ears ami hesnldheolitaiiied it in i raffle He nas charged 
with house-IircaklngVt ah intent to commit theft nnd theft in a Iniilding. I xcepting the possession there Has 
xinuslt} no other evidence to connect the accused uith the offence. In clnrging the ]itr} the Judge s direction 
was NotuTlhsimding thil it is near1> five jeirs since the enme occurred )on will decide whether you are 
satisfied wall ll e prisoners explanation of I is possession of stofcti projicrtj ' Ae/d tint the direction to the jury 
was so defectire and mtsle-iding as t > -anouni to n misdirection nnd tint the verdict must !« set aside and 
accused altogether aaiuitted. If the case should have been left to the jury at all they should have been told to 
consider whether after five j ears a was reasonable to require the pnsonerto prove how lie came by the property, 
or whether his explanation not being in itself improbable oigl t nut tobe accepted Weir II, <89 Notes 
18 and 54 above. 

65. Vatnrity of BOdentandlag of an Infant aeenied matt b* decided by the Jary —The question 
whether an accused person being a child betweeh 7 and 12 years old, has siifhaent mntunty of understand- 
ing to judge of the nature and consequences of his conduct is a question of fact upon which in cases tried by a 
jury the accusevi is entitled to the verdict of the Jury The omission of the Sessions Judge to refer the question 
to the jury IS a ground for setting asidethe convictionand for ordenng a new trial Batanlal 37. 

66 Qaeitloa of Identity of thamb-lngreealon.— The question of the identity of the thamb-impressioiis 

on two or more documents for the purpose of establishing whether the thumb-impressions are oi one and the 
same person is eminently a matter for the jury and not for the Judge, 1 C. L. J S85 a 3 Cr L. J. 311 The jury 
may decline to rely on the evidence of an ex|ien witness unless their own intelligence corroborates the 
reasons guidingtbe wiiness-tohis own cundibions, 9 C. W It 630 j 

67 Daly of Juy In an alternatlTo charge far perjsry-ln an alternative charge for perjury for 
hav ing made two contradictory statements, the jury need not lind whicli oi the two contradictory statements i$ 
false but it is aufhdent for them to find whether the allegations made in tlie cliarge are proved 31 V R. 73 >» 
13B L.R S3<(FB.). .5‘r^ also 14 A. 33 

68 Qaestlon cf graYe and eeddtn proToeaties nait be laid before the Jary —In a case tried by a 

jury wliere the plea of grave and sudden provocation causing the loss of the power of self control ts raised by 
the accused, it must be submitted tothe jury and their verdict must be taken upon it iiC.410 Itis the duty 
of the Judge in such circumstances as is dearly set forth m this section to explain the distinction between 
murder and culpable homiade not amounting to murder and the jury as the judges of the facts have to 
decide the issue as to suthaent provocation Ratanlal 766 Where however grave and sudden provocation 
ts no part of the defence case n^ is any direct evidence given at the trial of sudi provocation or of facts from 
which this excepbon can be legitimately inferred the Judge is quite justifed in excluding inquiry into th^ 
exception In fact it would be an error on his part to lay down law as to a matter which is not legally and 
properly before the jury 19C.W N I93(FA) 16 Cr luA 561 ^ ^ 

69 Jury mnit dacide upon the weight to be giTen to a eonfetilon. — Where a prisoner charged with 
murder made a statement that he did strike the deceased with a slick, and the Sessions Judge after considering 
the evidence discredited the statement and all the evidence except that of the medical officer and discharged 
the pnsoner not coiisidenng it necessary thit the case should go before a jury Ae/d that the Judge had n« 
nght to pronounce his own judgment on the credibility of the evidence and to withdraw the consideration of 
the due weight to be given to the evidence from thejury whose j^eculiar provinceit is to come to afinding on 
the evidence nfter they had been duly assisted by the summing^ up of the Judge 16 W R 20 But the absence 
of any evidence lo warrant a commitment is x point of law exclusively within the province of the Judge 
5 C W H 60 


70 Jury nuit decide upon the ebaraeter or credibility of a witness 


-When there is not the slightest 
ay or the other a Judge 
• II 57atp 88 Itisamis- 
He ought to leave the 


71 Jury must decide whether aprevloas cootIcUoiiIb proved ernet.— s. 310. Uftam la a Session 
case the Judge toldthejury that certainMIIeged prior convictions against the accused isstoadr^ 

leaving It to them to decide whether they wereprovedornot ilr/<f(I)thstitamo (t)tbat 

the misdirection did not affect the conviction of the accused as the question of prioc golie 
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into only atter the jury returns their \erdict, and (3) that though it affected the question of ^nteiice theCourt 
was not prepared to interfere seeing that the sentences passed were not too se%ere,/10 Cr. L. J. II (K ! 

21W.R.40. 

71-A. It Is for the jarj to decide whether an approver has forfeited his pardon.— Uuder this Code 
^here is no proMsion for withdrawing a pardon to an approver and the only question now is whether the 
pardon has been forfeited See s. 339 and Notes thereunder It is for the jury and not for the Judge to dcade 
whether the pardon was forfeited CL (l)(r)of s 298 refers only to a finding on a question of fact which it b 
necessary to prove to make other evidence admissible. Thequ^tion of forfeiting the pardon was important not 
for the purpose of making other e\idence admissible, but for the purpose of determining whether the trial could 
at all continue as against the approver, 42 C. fiS6. 

XI.— YERDIOT SHOULD BE OBTAINED OHOB FOB ALL AT THE END OF THE TRIAL 

72. Judge ought uet to record a verdict la the middle of a trial. — At a trial before a Sessions Court 
the Judge after having examined five out oi seven witnesses examined by the committing Magistrate and bourd 
over to give their evidence nt the trial, asked the jury whether they wished to hear any more evidence and on 
their stating that they did not believe the ev idence and wished to stop the case, record^ a t erdict of acquitul 
'held, that the procedure oi the Judge was illegal and that no final opinion as to the falsehood or ttisufficiencj of 
the prosecution evidence ought to be arrived at by the Judge or by the jury until the whole of that evidence r 
has been considered, 20 M. 44S It is not open to a Sessions Judge after hearing one witness for 
prosecution to tell a jury that it would not be Safe to convict and that there is no necessi^i to hear anj lunher 
evidence ’ - - « . - . "d 

10 allow tlw • * W - II. 4 • • ' 

feeforCjUip ® 

the jury at 'an, ad C. Weur li, 499. ^ ^ , 

73 Yerdict ihould be obtained euce foe all at the end of the trial and not piecemeal.— There should 
be but one charge to the jury both on 6ie facts and on the points oflaw and a Judge acts ideally In dividm., 
the charge into^two Where, therefore, a Judge in his direction to the jury informed them thrt he would alter 
commenting on the evidence, ask them whether they considered ’that the prisoner had been guiltyo'^ny 

enme or whether he is the unfortunate victim of a most cruel fabrication of raise evidence, and that he vw** 

then explain the law and take their verdict as to what offence the prisoner has been guilty of,” 
procedure adopted by the Judge, was imwanaoted and the conviction was accordingly set aside, Weir IIi 
Jt IS illegal for a Judge to take verdicts in respect of some of the accused and then to hear arguments 'lO 
pharge the jury and take their verdict in respect of otheraccused, 36 H. 385. See s SOI as to the deiuer) o t 
verdict . ^ 

XII.— EFFECT OF MISDIRECTION. 

14. 5« Notes under ss. 423. Ind 537 ’ ' .. i ' 

73. li t* net in all catei of mlidirectloii or prejadlee to the aecuedr tbe High Court 
aside a verdict. — When the Court is satisfied that there has been misdirection the next question is 
the accused is prejudiced thereby It ts not m all cases of misdirection or prejudice to the accused 
High Court will order a new tnaL The quesDon to be determined is not whether upon a proper 
up of the whole evidence a jury might possibly give a different verdict, but whether the 
ot the evidence would require a different vcrdicC II the evidence is such that the High 
haveaffirmed theconviction ifthetnal had been before the Judgeand assessors, it oughtntit 10 
a verdict by a jury, merely because the Judge had not given the proper caution or advice to t e j 
to the weight which the) might properly give to the evidence It would be Improper to '^a » 

- ~ Ifc R. Sup. 

(_ ,w m «ucn 


1 • V ■ i.i r.Aj.iXXib: ..»*.■ *■!. • :■« s’*- 

Court iteld that ordering a re-trial is the only course open to the High Court where a v erdict has been w 

b> misdirection But this view his been In 33 C 711 ; I» B. 749 and 26 

held thilthe High Court could deal with the malterinany oftheways contemplated b> s. 423 

IT C 943 an<lic.l07. If after considering the entire evidence, the Court be of opinion that it could iiol 
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Meu of the case supporta conviction, it uoufd be norse than useless to ordera rc-tnaL SteS W. R.&0at 
p.e9{281!.l|80&822|39C.7S2{7&43)4C. W.K.87l{llC.W.N.m»llCr.(..J.S6,andaIso the case of 
A* , 41 C. 1033 (P.C) If there was no failureoijustice, s. 537 (</) t^'onld cover tlie case, IS A. L.J. 149 
csHCr. IkJ.OSS. £re Notes to s. 423 

76. Effect ef Improper admltalon of evidence.— W here in a tnal by jury evidence has been iiiiproperI> 
admitted, the High Court his a power to inquire into the merits of the case itnder s. 167 of Indian Evidence 
^r/indepcndentlyof s. 423 But die general principle is laid down m 4 C. W. K. 876 and the retrial by jury 
wall be ordered if the misdirection, that is the Wroilglul admission of evidence, hns occasioned a failure of Justice 
Ifthe improperl> admitted evidence was <o trivial that it could not have occasioned a failure of justice, the 
High Court will not order a re-trial, but jirocced under s. 167 of {he Evidence Act, 11 0. L. J. 801 a 14 C. W. H. 
493 cs 11 Cr. L. J. 94. *' tn England where the trial Judge has warned the jury not to act upon the objectionable 
evidence, the Court of Criminil Appeal under the O'tmtnal Appeal 1907, s. 4, may refuse to interfere, if it 
thinks that the jury giving heed to that warding would hive returned the same Verdict [R v Lucas, 1 Cr. Ap. 
Rep. 331, R \ Sloddart (1909) 73 J. P. 343, R \ Norton, (1910) 2 K. B. 496—801, R \ Lcales, (1910) 6 Cr. Ap* 
Rep. 193, R V WUson, (1911) 8 Cr. Ap. Rep. 307J , or when evidence has been admitted inadvertently or 
erroneously, which is Inadmissible but of smitl importance (i? v If'tstcoU, ICr.Ap. Rep.24S,^ v Mullins 
(1910) 5Cr. Ap Rep IS] or most unlikely to have affected the verdict v Solomon, (1909) 3 Cr. Ap. Rep. 80], 
MTien the objecuoiiable evidence has been left for the consfderinon of the Jury without any warning to disregard 
It the Court of Appeal quashed the conviction, if It thinks that the jury may have been influenced by it even 
though without It there was evidence suffiaent to vvirrant a conviction v. Fisker, (1910) 1 K. B. 140] The 
rule can hardly be considered to be settled but it any nte it seems td 'go So far as to substitute ' highly 
improbable’ for impossible ’ in Ldrd Herschells reservation in Afoiin \ Attorney General for N S fW«,(1894) 
A. C. 87 to the effect ’ where it 1$ impossible to suppose thit the evidence improperly admitted cai>have had any 
influence on the verdict of the jury,’ Ihrahtm\ £,18C.W.N.705>al5CF.L.J.338. In-thisjcasetheirLordsbipsoi 

' ' . ' ' • . ' . . . . * • . 1.: i'.ii 

(lUlS) where it was laid down that where evidence has been improperly submitted an appeal will not ue viismisseu 
[s.(l)’of the Criminal Appeal Act, 1907] on the groudd rthat substantial miscamage of. justice has actually 
occurred, unless the Court feels certain that the jury would have come to the same conclusion’ if the evidence 
had been rejected See Notes under s 423 for Indian cases. 

77. The whole of the cate mast be sent back.— Where an accused is tned and convicted at a tnal on 

two connected charges and the High Court find, that the conviction on one charge was obtained by nnsdirec- 
tion and is of opinion that the verdict of the jury on the other diarge was correct, sull the High Court has no 
jurisdiction to uphold the conviction under one charge and order a re-tnal on the other charge The whole of 
the case must be sent back to the jury if the verdict w is obtiined by misdirection, 16 C. W. M. 909 « 18 Cr L. J. 
715. also 22 0 3775 13 P.B. 1904. ' ' ' 

78. Correctness of procedore la jury trial most be Judged by the Code and not by Englhb 
practice. — When the proceedings upon a trnl by Jury in the Mofussil are consistent with a reasonable 
construction of that part of the Procedure Code where such tnal is provided for, the proceedings are good in the 
absence of any distinct ruling to the contrary, .ind ought not to be examined by the hght of English rules of 
procedure, 14 W. R. 89. 

Reurement to con* 300. fn cases tned by jury, after the Judge has finished his charge 

the jury may retire to consider their verdict 

Except with the leave of the Court, no person other than a juror shall speak to, or hold 
any communicabon with, any member of such jury i • 

Motes.— 1, Bamming ap eneotlal tor a valid verdiet— In a case tned by a jury, the Code does 
not contemplate the reception of a verdict from the joy, without their having bad the assistance of a sum* 
jning up by the Sessions Judge, since a careful summing up may often dtange the hasty and superfiaal 
impressions of a jury and the parties are entitled to this senice, RatanJal 288. Notes 2 and S to ss. 297—299 
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2. What papers the Jary may take with theta.— There is no provision in the Code as to what papers 
the jur> maj take with’them The N Y Cr Pro C (ss 425 and 426) allows the jurj to take with them any 
paper or article which has been received as evidence m the cause (but only upon the consent of the defend- 
.ant and the counsel tor the people) , also the notes of the testimony or other proceedings on the tnal, taketj py 
themsekes or an> ot them but none taken by anj other person See also Weir II, 5H 

3 No one shall hold commtmieation. — If a juror falls ill while the jury are enclosed, a medical man nuj 
b> lea\e ot the Court, see and prescribe for him,^ v. Newton, 13 Q. B. 716—785. If a juror, after the Judge has 
summed up separates himself from his colleagues, and not being under the control of the Court converses Or is 
iQ a position to con\erse with other person, it is an iiregulanty which renders the whole proceedings 
abortive, and it i> not necessary to consider whether the irregulanties m fact prejudiced the pnsoner, The only 
course open to the Court is to discharge the jury and commence the proceedings afresh R \ KeUendge, (ISIlJ) 
1 K. B 467 ; 22 C, W. H. 740. On the trial of a prisoner at the assizes, some time after the jury had retired to con. 
sider their verdict, the clerk of assizes went to their room and asked 11 they had agreed or were likely to agree 
1 he jury then put some questions to him ami he answered them and a discussion took place. Later on he 
\ isited the jury again and a further discussion took place Evetitually the juiy found tlie pnsoner guilty Udi, 
that evidence from the jurymen to prove the above facts was inadmissible, but the Court could act upon a 
report made by the clerk of assizes and that as it wis impossible to say that but for the discussions and tlie 
advice given by him the lury would have come to a unanimous conclusion, the cotuiaion must be quashed, 
R V WtUmoni, 78 J. P. 332 30 T. L. R. 199. See also Note 8 to s 3Dl 46 C. 307. 


Delivery of verdict 


301. When the jury have considered their verdict tlie foreman shall 
inform the Judge what is their verdict, or what is the verdict of a majontj 


Hotel.— .SV^s 303 for power of Judge to question jury, s 304 for power to amend verdict and ss.3(JS 
and 3i)6 for acting upon verdict 

i. Each Jarer msit fe»m hU own opinion.— The law requires a jury man to exerase his own discretion 
and to decide on the evidence and not follow blindly the opinion of his fellows, 23 W. B. 8. A jury csniiot 
return a verdia on the casting of lots, Halt v (1725) iStr. 642. 


2. ‘ Terdict ’ ' meani the coUeetlye opluioa of the jary.’— By verdict should be understood the coltec 
tiv e opinion of the jury as a body, amved at after mutual consultation, and ascertained and announced 'h* 

foremm In cases of disagreement among the jury, the individual opinions of members are never intended to 

be disclosed. When several accused were charged with the oNence of noting, etc, the Judge called on Wch 
member of the jury individually to answer a senes of questions of which he was furnished with a typed coj,y, 
and the individual opinion of each member of the jury on each question vvas recorded, held, that the divergence 
from the procedure laid down m the Code was of a serious mture and opposed to the fundamental principle of 
the scheme of tnal by jury, 36 M. 883. 

it -Pjuvw sd xiwtUftt — Xhe-law jv^jy«vcvflr.(n’'.w.w wiueb Abf,uicv.are to return thi^ir 

finding and they are at liberty to deliver it in any loan in wbicli they think fit, 14 W.B. 59. Inl3B.439an 19 
B 735, J VRPtNE, J , was of opinion that it w as open to a jury under the Code to deliver ' special ' verdict w uch 
the Judge IS bound to accept In IS Cr. L. J. 888, tlie Madras High Court has held that it is not open to a 
under the Code to deliver a speoal verdict and that they are bound to deliver a verdict of guilty or not gui ty i 
disapprovetl of the Bombay cases. See Note 7 below 

Forms of ■ 

on tlie whole du ■ ' 

or more counts 

are tovind by the jury , the legal inleience to be derived from them being referred to the Court. ‘- 

of England Vol IX, p 371 Archbold, pp 226 — 232 

• 4. Verdict where there are several aecBied — A question may as to whelhd^ a ’ 

the cast as a whole or whether they tned eadi pnsoner personally and it appears dear thatUiey * 

viell amt truly the ca.se as between the Crown and the pnsoner and they are not like the Judge m 

entiru case as a whole Tliey have to give Uielr verdict on the facts as against cadi m-insevera ^ j. 
when sevenl prisoners are Jointly tried It is open to them to convict one and acquit the others, • • 

909— t3Cr I..J 719 
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5. Bepagakney In TcrdleL—lSut If several areindicted fnrariot andthejury acquit all but tuo, they 

must acquit the two also And If upon an indictment lorn conspiracy, the jury acquit all but one, tliey must 
acquit the one also unless it is charged in the indictment th-it he conspired with someone not tried U{>on that 
indictment A* v nifmson,iiQ,B.Sti\ R \ /y«wMrcr,(l903) 3 K< B.339. Aire also 14 A. L. J, 6Sa. i 

‘ The pnnapic uhidt underlies A’ t /yNwwcr is tins, that ) ou cannot have contradictory results or 
decisions <«n one set of /acts asonl) one decision can l>e the right one But the repugnancy in the verdictola fury 
in India i» not in itseU sufhaent to justify the quislting of a conviction and the tei±nicalities winch are borro^ied 
from die English Law and founded on ideas as to Uie «acred clnracter of a verdict by a jury whose findings of 
net are unknow n, cannot be imported so as to gl\e siidi a diancter which by the express provisions of law 
does not nttadi to jury xerdicts m this country, 4i C.390 : 41 C.794. In 41 C. 390 it was argued on die authority 
oi ^ \ IHummer that where a Judge aajuiUed the accused under s. 399, I P. C, and convicted them under 
s. t 02 , 1 P C, the conviaion was repugnant and could not stand. It was howexer, found on the facts that 
there was no repugnancy and Ar/d that sudi a doctnne could not be applied to die deasioii ofa Judge tiyinga 
case w iih the aid of assessors. In ll C. 794, it u as argued that as the case for the prosecution in the previous 
trial xx-as one of conspiracy between txxo youtlis xxhowere then acquitted and the present accused, and that 
cliarge failed, no proceeding ought to be taken against the present accused though he xv as no party to the 
prex lous tnal 

6. Jury But be aliened (a deliver their verdict la fiU.— When after returning a xerdict of'guilty,’' 
or not guilty , * the jury wish to state something in addition. It Is xvrong to stop the jury at such a stage of 
the proceedings. It may be the desire of the jury to add a recommendation to mercy or it may so 
happen that b^re the xerdict Is so rea>rded. the foreman of the jury may make some obserxations m 
resjiect o! that xerdict which may show the presiding Judge that the jury haxe not property understood the 
case and that it would be the duty of the Judge not to record the verdict, but to re-charge the juryiso 
as to lay the case property before them. \\ here on a ulal of certain accu-^ed on charges of noting (ss, 147 and 
148 1 P C), in connection with ceruin lands, the jury after delixenng a unanimous xerdict of guilty, attempted 
to add some xvords to the effect * that the lands and oop belong to the accused * and they were stopped by the 
Judge on tlie ground that the verdict was dear and nothing xvas left to be ascertained under 9. 303 , held, that the 
jury ouglit not to have been stopped, and as the xx ords which the foreman attempted to add w ere very material^ 
the accused had been prejudiced and a new trial ordered The jury having regarded the case set up for the 
pro!«cuuon either as not established or AS untrue, it was for them to consider and find whether tlie persons who 
xxere not the aggressors Iiad or had not exceeded the nght of jwix-ate defence of their property, 80 C. 489. 

7. Special verdfet— It It epen Co a Jsrj to deliver tbelr opinion on the/acts only wUhont retarnfug « 
verdict of guilty or not galUy 7— In a trial by jury of an accused for rape the jury having retired to consider Ih^ir 
verdil returned to the Court and announced, through their foreman, that the prisoner “ did the act with consent.' 
ThereupontheSessions Judge required the jury to say xxhether the accused was guilty or not The jury then retired 


and apply the law thereto But that the second verdict could not be sustained, as there xvas nothing to show that 
the Judge gaxc the jury any fresh directions orexplaioed to them that a hndmgthat thexvomanhad consented was 
tantamount to an acxjuittal, 19 B.739. Where, instead of the ordinary verdict m the form of guilty or not guilt}, 
a speaal verdict stating facts found by them is returned by tlie jury and this specal verdict is ambiguous oc 
defective in regard to matters forming part of the offence, , intention, knowledge, common design orab*;^ 
inent, it is the duty of the Judge to ascertain its meaning by questioning the jury under this seaion. In dealuig 
w ith a specal verdict, the Judge is confined to the facts positively stated m the verdta, and caimot of himself, 
supplied by intentment or implication any defea in the statement, RaUalal 710; jrr 30 C. 439. It is open 
to a jury to find a speaal verdict, a string ol fans, as in Reg v» Dudley, 14 Q. B D. 273, to which the Judjre 
applies the law The opuon is theirs, not his, 20 B. 215, where (Rattnjal 710 and 19 B. <32 referred lay 
Co"lra.—-la a case where the accused were diarged with house-breaking by night and with dacoity, the ju>y 
were asked to deliver their verdict and then the foreman said “xve find that the accused were present at the 
dacoity, but there is no evidence theyshared the common purpose of those engaged in the dacoity, or wete 
assisting In it ’ The Judge informed the jury that a verdict of guilty or not guilty of ihe offence cha^^d mu^t 
be returned and added, “the quesuonforyou, gentlemen, is whetheryou think they were therein puisuanceqf 
the common purpose of those who were engaged in the dacdliy and whether yoathink they had that purpose 
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in assisting in it." After some consultation in the box by Ae jury, the Court said,— I shall direct yon,gentlem«n, 
that on that finding, jour verdict should be not gmiqr The jury expressed a desire to return again for consu:- 
tation and, after doing so, the foreman said that tbeir finding was “ guilty,” as the very presence of the accused 
at the time was suffiaent to justify a finding that they were guilty of dacoity^ The Judge accepted the finding 
and convicted the accused It w as contended that when the foreman said that the accused were present at the 
dacoity but that there was no evidence of a common purpose, the Judge was bound to have recorded a xerdict 
of not guilty and acquitted the accused , held, that the procedure adopted by the Judge was correct and the 
conviction was upheld No doubt according to English Law it is open to the jury to deliver a special verdict 
le.dehver their opimon on the facts leaving it to the Judge to draw the legal inference from the facts found 
but the Code does not recognize any distinction between a “general" verdict and " special” verdict The juo 
are bound to deliver a verdict of not guilty or guilty, 13 Cr. L. J. 636. (H.). 

8. Delivery ofyerdlet by the foreman binds rest of the Jorora— Evidence of indiyldnaljarers at 
how the verdict was arrived at Inadmissible. — ^The assent of all the jorors to a verdict pronounced by 
the forfemSn m the presence and the hearing of the fest, without their express dissent is to be conclusively 
presumed Archhold, p 227 After the verdict, however, has once been pronounced by the jury and accepted 
It IS final as regards its meaning and effect , and no statements by the jurors, whether oh affidavit or on 
ex — ’ 

ley ■ - 

th 

In uus caw the Court was satisfied by the evidence of by-standers that certain of the jurors had not heard ibe 
serdict announced by the foreman, the Court hating deebned torecei'cthe affidavits of the jurors, and alloueda 
i^tnal The Court will not take notice of a letter nritten by a juryman after a tnal to the tnal Judge, v 
C. 0. A.— 11 Cr. Ap. Bep. 100. In 6 P. R. 1913 W. R. 1913» 13 Cr.L. J. 813, a FuU Bench of the Punjab Chid 
Court held that the Courts in British India w ere bound by s. 304 of the Code and could not disturb a t erdict openly 
gi\en in Court Per Rattioan, J,— In every case, however, that 1 have consulted, the Judges have been 8gr«“ 
tlidt affidavits by particular jurors that the verdict announced in Court by the foreman did not represent thei^ 
opinions, or that they were under a misapprehension of law or of fact m not protesting fcethwith against sow 
verdict, have mvanably been rejected on the ground that it would be against public policy to permit jurors, who 
have left the Court, and in all probability discussed the case with outsiders, toendeavoursubsequently to set aside 
a verdict, to which, by their silence, they have impliedly given their consent In my opinion this is a pnnopw 
which in the true interests of administration of justice ought not to be departed from, save only in th® 
tlonal cases above referred to \Ste Note 3 under s. 304 ) In 40 C. 693, the facts were that the juiy rctunieo® 
verdict of guilty on the 7th which the Judge accepted but deterred passing sentence tiU the 9th On 

information wns given to the Judge that the jury had arrived at their verdict by casting lots and theirvenhct 
was vitiated. [Holes (1725) 1 8tp. 843 ] The Judge sentenced the accused and ejfanuned the indivicua 

jurors and referred the matter to the High Court, that the sworn statements of jurors and evidence of adnus- 
sioiis by them, is to the mode in which their verdict was amved at were inadmissible. But the evidence o 
other persons IS admissible [Owens (1805) 1 B. and P. 326,1 « 127 Eng. Rep. 4S9. Straker s 

<7r<i^fl>w,(1839)4H.andW.721? ffufgessv (1843) 8 M. and 0 722,1 »= 134 Eng. Rep. 750 and 

^larphy, (1869) L. R. 2 P. C. App. Cai. 833 rejerred fo"] The evidence in the case was held insufficient to prove 
thit the verdict was amved at by casting lots See also Toj'tor on Evidence, Pbl 1 (10 670, 

(7 edn ), p 604 If the verdict is pronounced and one of the jury is so drunk or otherwise incapable r at ^ 
cannot or does not "issent a conviction m such a case vi ould, it seems, be bad. See exporle Horrti 
72 J. P.3 nnd Notes to s. 300 ‘ 

9, Powert e( jury to retarn a verdict in reepect of an offence not charged.— 

(i) Jury may tgttore graver charges and find accused gmlty of lesser one— A JutT trying iin 
triable b> jury has authority under s. 238, to find as an iiKident to such trial tliat certain facts only ore 
in the trial which faas constitute a minor offence and return a verdict of guilty of sucli offence, thoug ^ 
minor offence be not triable by jury Ses'iions Judge may thereupon record a judgment, convict ng 
accused of such minor offence although he is not charged with and tned for It with the aid of 
a.«essors. JW Biiasiiv \m Avvani.vr J, 26 M. 243. See also S V. R. 41; M B. 313} 18 C. *». 
and a C 189, and Notes to ss 238. It is open to a jury to bnng in a verdict of guilty of abetment of ro 
when the dtarge is for clacuity only, 16 Cr. L. J. 676 (Bar.) 
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(ij) Jttry may return verdtet of atietnpt to ecmmti offence tthen pnnapat offence it charged 
the accused wTiS charged and tried for the ofTetice of rape, it was competent to the jury to bfingfn «^e^dJCt 
that the charge of rape was not pro\ed but that the pnsonCT was guilty of an attempt to cohlmll rape and It is 
o{>en to the Judge to accept the \crdict 13 O. C>299 « tl Cr. L>i.l3l). 5Ves.237 

, • ' - K. 

{xxi) Jury may return verdict tn/Ae atlematne — A jury may under certain arcuiiistiuces return a 
\erdict in the altematne, eg', when it is doubtful under winch of two sections or which part ofthesartle 
section of the Penal Code the offence falls, or the Jury might coiuict on a minor offence, though not specifically 
charged But under all arcumstances, the jury if so inclined to act, should ask. for and obtain the instructions 
ol the Judge, S C. 871 » • C. L. R. 3«9, ^ ^ , 

{tv) Offence charged St Z\\ISXi,power to Jind guilty of s i2S, / P C— It is not open to the jury to bring 
in a verdictof guilty of gncvous hurt when the diarge IS one combined with s. 149, 1 P C, Note 10 to s 238 

302. If the jury are not unanimous, the Judge may require them to* 
Procedure where retire for further consideration After such a period as the Judge corisiders 

jury differ reasonable, the ]ur\ may delixer tlieir \erdict, although they are not 

urutnimous 

Hotu.— 1 Uaanlnoni verdict mut b« received unless cnatrary to law,— It only in a case where d 
jury are not unammous that a Court may require them t^relire lor further consideration. Where the verdict i^ 
unanimous it must be received by the Judge, unlers cuntrary to law, SC. 871 = 6 C.L. R. 849; llCr.L. J.557 (C.) j 
IS Cr. tte J, 676 (Bur.) * 3 L, B. R, 7S. See 1 V, R« 61, In whidi it \vas held, that where a jury is not unanimous 
tile Judge is not bound to summon a new jury 

1-Jk. Section has no application after delivery of verdict— The Judge can ask the jury to retire for 
turther consideration when he ascertains that they are not unammous and before the delivery of their verdict ' 
but cannot do so after the actual delivery of the verdict, 7 L. B, R. 160 ■■ 15 Cr. L. 3. 678.— Whatever may bo 
the individual opinion of the Judge m the matter, if he goes so far as to ask the jury what was the exact majority 
and what was the opinioa ot the majority, he ought to receive that verdict without hesitation, 10 C. 140. The 
Judge may act under a.-S02 when he lias merely ascertained uom the jury in- what proportion they are divided 
aiiditisonly when the nature of the actual finding has been disclosed that the Court is debarred from sending 
the jury back, 7 L. B R. 140 » 16 Cr. L. J 678, , 

2 Jndgehasno power to control the verdict— Where a Sessions Judge reiused to accept the verdict 
ot tile jury xquitting the prisoner on the first count, and finding him guilty on the second required them to 
hnd tile prisoner guilty on the first count Ar/<f, that the Judge had no power lO control the verdict o/ the jury 
III this manner Having left the several charges to jury, it must be presumed that he considered that there 

was evidence in support of each of those diarges, and it was for the jury alone to acquit or convict the pnsoner 
on the several charges, as they thought proper The Judge should have recorded the first finding of the jury 
which lithe verdict in the case and sentenced the pnsoner accordingly, 7 W. R. 22. 

' ii ) 

3 When verdict Is nnanlmoas, reason cannot be asked of Jory,— Questions by a Judge demanding 
the jury s reason for acquitting the accused by an unanimous verdi« without any uncertain sound exceed the 
limits of questioning which the law contemplates, where they were not unanimous, the Judge may further 
direct on matters of law and require them to retire for further consideration, Ratanlal 736 which follows 
15 B 452 and 8 C. 739. There is nothing in the Code whidi empowers a Judge to question the jury as to their 
reasons for an unanimous verdict when there is nothing ambignous in the verdict itself 22 H. L. J. 3S9 = 13 Cr. 

L J 285. See also 36 H. S89 and Note 2 to s. 303 >. J ’ y t 

4. When direction for fnrther deliberation proper.— \Vhen m a murder case the jury returned the 
tallowing verdia — * We have no doubt the prisoner killed Af,"e think ./Vga\e no provocation, butwedo 
not think It murder, because the pnsoner had no object in kilhng him,” the Calcutta High Court held that this 

was clearly not such a verdict as could have been received and the jury were properly directed by the Sessions 

Judge to roco- ^ > •*- - - 1W P.^O. , . . . v- *- - , 

require them • • 
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THF CODE OF CRIMINAL PROCEDURE 


[Chap XXin, 

the juiy brinp m . be may direct them to re coBsiderit If their verdict is mjeaninglesb or inconsistent he may 
refuse to accept iL If, howeier, they insist on a general verdict of guilty or riot guilty, the Judge must accept 
It, A* V Meany, (1862) L. and C. 213 ; Halibuty^ Vot AY, p 373 , Archbold, p 234 

. j ^ 

5 Where jury are not clear about the law the Judge bonnd to explain again.— When tlie jury were 
jipparently not able to follow the summing up of the Judge as regards the law bearing on the charges, held it 
vias clearly the duty of the Judge when he was told that they did not understand the law in the matter to 
explain to them again, 1911 M. W. N. 190. See also 6 Bom. h. R. 253 and Note 39 at p. 800 


Verdict to be given 
on each charge. 

Judge may question 
jury 


303. (1) Unless othenvise ordered by the Court, the jury shill return 
a verdict on all the charges on which the accused is tried, and the Judge may 
ask them such questions as arc necessary to ascertain what their verdict is 


Questions and an 
sw ers to be recorded 


(2) Such questions and the answers to them shall be recorded 


Notes. — 1. Questions may be put only when verdict Is Incomplete or ambiguous in order to ascerCsIn 
what the verdict really is —The law does not prescribe any specific form in which the jury ought to return 
their finding, and they are at liberty to deliver it in any form which they thmh fit And if that finding is not 

exhaustive as to the facts in issue which go to mate the charge or charges, it is competent to the Judge, and 

16, indeed, his duty, to put such questions to them as shall elicit a complete finding, 14 W. R. 59«8 B. L R. SW 
"It IS only when it is necessary in order to ascertain what the verdict of the jury really is, that the 
Judge IS justified in putting questions to the jury Unless a necessity of this kind truly exists the questions 
are not justified in law No doubt tlie Legislature thought that it would be very dangerous to gne 
Sessions Court the power of cross^xamming the jury atter they had delivered their final verdict with a view 
to show that the conclusions at which they had amied were not logical orwere inconsistent, or in order to 
provide materials upon whidi the Judge might be enabled afterwards to dispute the finality of the verdict 
But tn this instance it does appear from the answers which the foreman returned upon being asked to give the 
verdict of the Jury on the first charge, tliat there wis at the time some lurking uncertainty in the minds of the 
jury themselves as regards their % erdict , and we think that this uncertainty m their minds made itself apparent 
to the Judge, and that therefore, on the whole, the questions which were put by him were nghtly put within the 
discretion vested in him by this sectioa ’ /Vf Phear, J , in 21 W. R. 1. See20W,R.60. Where the verdict 
as ambiguous, it is the duty of the Sessions judge to ascertain what the jury meant its verdict to be and this 
section empowers a Judge to ask such questions as are necessary for such purpose. Thus, where m the trial 
of three persons, the jury returned a verdict of "not guilty ’ in respect of two and added that the third accused 
was ‘ A'ain Doiht ' (a little or less guilty) it was held, that the Sessions Judge should have refused to accept 
sudi a verdict and should have required the jury to give a proper verdict by means of questions put 
to them, 7 C. W. N. 133. Where the jury returned a verdia of * guilty but not volunlanly* on a tnal 

s. 326 and the Judge without further questioning the jury accepted the verdict as one of and convicted 

■the pnsoner under s 333, held by the Full Bench, that the verdict was m effe« one of " not guilty ’ and the 
Judge was wrong without further questioning the jury in treating it as a \ erdict of •• guilty,” 12 C. W. N. 530 = 
7 Cr. L. J. 383. It has been repeatedly laid dow n that the Judge is only entitled to question the jury as to tlieir 
verdict when it is ambiguous or incomplete, 36 H. 535. 

2. YThere verdict clear and fall. Judge bound to record without questioning —Where the verdict 

although perhaps erroneous is not ambiguous, it is the duty of the Judge to record it without further ciuestion, 

B C.53cs 11 C. L. R. 169 { 20 M, 469. It is the duty of the Judge simply to accept the verdict without any question, 

jar ■ ; 6. 1 J- * ■ • ' 

J.?*:. '• < :■ I I ; 
b ■ ' ■ 

to • ■ ■ 

the jury niter it has delivered its verdict with a view to bnng on record the points on which his opinion is a| 
vanance vviih the Jury RatauUl 442} IB B. 432} 14 B. 116 and 20 B. 216 also8 a 739 } 6 Bom. L.R.2S8 a"' 
881} 12 B. 783} 28 B. 412; 29 M 91} 80 H 469 } 36 II.583 | 22M. L. J 335 — 13 Cr. L. J. 28 8 } 7 L. B. R. IW — 
13 Cf L. j. 673 and Note I Ij 
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3. BeAiona for Tcrdlct CAnnot b« aikcd —A Judge oii^ht not to put an> questions to any of the jury as 

to hts reasons for the N’erdia he has given 20 W« R> SO} 9 C.S3 « H C. L. R 169 contra seeiC.^R 27s, where 
pKissFr J , JicU that the law did not prevent the Judge from questioning the jury as to the grounds on which 
they iMSed their \*erdict A Judge is not entitled to ask the Jury their reasons for the lerdict Ife is not entitled 
to put questions to them to show that the conclusions at which they amved were not logical or consistent 
Though he is entitled under certain arcumsfinces to refer the case to the High Court for decision he cannot 
put am question to the jury or come to a ooncinsion upon the case himself Any ambiguity in the \ erdict is the 
only justification for any question by the Judge. It is true that ii nuy be of i^ry great assistance to a Judge to 
know the reasons for the verdict of the jury to make uphtsoivfl mind whether it is necessary to differ from the 
juryornot But the jurors would not generally lie abletostate their reasons \ery clearly 30 H /ol/owcd ii 
Cr L. J 586 (M.). The Code does not empower a Judge to question the jury as to their reasons for an unanimous 
\erdict where there is nothing ambiguous in the verdict Itself 22 H L. J 355 b 13 Cr L J 285 Itisasenous 
irregulanty opposed to the fundamental pnnaple md scheme of trial by jury if a Judge puts questions to each 
ot the jurors and records their opinions 36 U 585 \ Judge ought not to treat them as assessors. See Note < 

to s. 302 and 20 W R 73. See however 36 & 629, 29 W 91 and 18 C. L J 522, 11 L W 561} 43 H 74| 

3 A Jodge net to make nifaate laqalfles to learn the nature of the majority of Jory —Although this 
section empowers a Judge to ask the jury such questions as are necessary to ascertain what their v erdict is 
It was never contemplated that on ascertaining that the jury are not unanimous the Judge should make minute 
inqulnes to learn the nature of the nujonty and jts opinion so that he should have the opportunity of accepting 
or refusing that opinion as a verdict according as It coincides With his own opinion or noL Whatever may be 
the opinion of the Judge if he goes so far as to ask the jury what the evact majority is and what the opinion of 
thatmajonty is he ought to receive that verdict without hesitation 10 C. 140 a IS C. L. R. 359 

4. Where verdict Is vagae or amblgaoat, proper cenrto U to qneitloB the Jnry and not to ask them 
to retire fer farther coaslderatlon.— In 3 L B R 75 s 3 Cr h 3 1, the jury returned an ambiguous verdict 
and the Judge instead of proceeding under this section by questioning asked them to retire for further 
consideration. The conviction and sentence based on the second verdict was Md altogether illegal See aUo 

l73B3CrL.J 357 and Note 4 to & 302. But where the verdict is vagueor uncertain in its meaniag 
•or etTect, the proper course is for the Judge to ask the jury such questions as may be necessary to ascertain what 
their verdict really means. Thus e^» where the verdict is g-Kj/iV a/ culpable hontctde not at otnttng to 
murder as the punishment for that oSence vanes w ith regard to the intention or knowledge with wl ich the act 
of causing death was committed the Judge should ask such questions as would enable him to ascertain the 
exact nature of that offence found to have been committed. If he does not do so the verdict of the Jury must be 
-taken to have found that the lesser form of the offence has been committed 6 B Ii. R. Appz. LXXXTI 
12 W Ib 35 , 20 B. 215 The jury when questioned lor this purpose can no longer return a verdict of guilty of 
murder If they return such a verdict the Judge must simply treat it as a verdict under the first part of s 304 
I P C Ratanlal 682. 

5 Jary ihoold he asked to retarn verdict on each one of the heads of charge.— In a trial by jury the 
Sessions Judge ought to call on the jury to return a verdia on each one of the heads of charge If the tnal is 
for murder of tw 0 persons and the jury return a verdict of guilty the Sessions Judge ought to ascertain whether 
the verdict relates to the killing of one ortheother orboth Ratanlal 746 It is inexpedient to put a senes of 
questions to the jury unless when called on for their verd ct on different heads of charge they find themselves in 
difficulties which have to be resolved in that way Rataulai 289 Where the jury convicted an accused on the 
second head of the charge and acquitted him on the first and the Judge required them to re-consider the verdia 
ft was Md he was bound to receive the verdia 7 W R 22. 

6 When charges are la the alteraative the Jury may be asked t» aseertalo the exact natare of the 
-verdleC— Where a case depends on inferences to be drawn from two or three facts neither pnnaple nor statute 
-forbids the Sessions Judge from asking the jury to state a plain concise finding on those facts 15 B 452. But 
where the Sessions Judge m a case of noting with deadly weapons considered that probably the common objea 


scaion any question for the purpose of ascertaining what iheir verdia w-as based upon it was Aeld that 
the Judge misdifeaed the jury and the verdia leaving it oneenam w hat was the common objea of the accused 
was bad and that the convlaion must be set aside 21 C. 935 t 
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[Chap' XXlII. 

7< When jory finds prevocatloo, Jnd^e sheald ueertnln Its fiatare —In a trial for murder, the 
%erdict refumeS by the jury was E:uih> of murder under gra\e and tudden provocation ’ Ori being told bv the 
Judge lliat their duty, alter considering the question of pro\ocatton, was to acquit or convict ot the charge 
murder alone, the jury retired and brought in a verdict of " not guilty , ” held, that the first verdict was a verchct 
of murder, as the provocation does not reduce the offence to culpable homiade unless it destroj's the poi'**’ 
of sell control, a fact which the \ erdict di d not find. Wliether in the opinion of the jur> there was, by reasoif “ 
provocation destruction of the power of self-control, could have been ascertained by the Judge b> questionfS 
them under this section, 20 B. 215. Also the direction gi\en to the jurj after the first \ erdict to return a 
ol “ guilt> or *' not guilty ” was clearlj wrong as the case fell under s 238 and although the charge was 
imders 302,1 P C, the jury had a right to bring inaverdictunders 304,1 P C , if there was grax-e and sndi^'^ 
pro\ ocation, so as to depri\ e the prisoner of the power of self-control, 5C.B71cs6C. L R. 349 { 20 C. 483. 5^* 
also the remarks of Sargent, C J , in 8 B. 200 and 3 C. i69. 

8. Qaeitioas pat and answers elicited to be recorded la exact words — The questions put to the 
and the answ ers given must be recorded in exact language used and not merelj their substance, 8 C. 739 
also 1911 H. W. N. 190 » 9 U. L. T. 34S » 12 Cr. L. J. 140 

9. Effect ot net noticing verdict on some of the chargee. — Where an indictment contains two coui’^ 

lor misdemeanour to which the defendant pleads "not guilt>,’ and the finding of the jury is guilt) onthesecoA 
count (without notiang the first) whereupon judgment is passed, such judgment is not affected by reason of 
finding being entered on the first count, for each count is a separate indictment on which a separate judgme"* 
canbeentered Archbold,'p9 234 and 235 where v ^,5B.and 8 635 = 33 L. J. (MR) 197 is 

to See s 403 and e/ 41 C. 1072. 

10 Whea verdict h given on the major charge with which the Judge agrees, verdict on the \tu(* 
charge oaght not to be taken — Where the charges were udder ss' 302 304 and 325, 1 P C*, and on the jui7 
bringing in a verdict of guilty under s. 302 b) a mSjonty of 8 to J, the Judge accepted the same, sentenced 
accused and did not take the verdict of the jury on ^e other counts It was contended that as the jurj retume^^ 
a majority verdict only on the charge under s 302, it was incumbement on the Judge to take their verdict 
charge under s 304 Held, that there was no error II the Judge agrees with fhe opinion of the majontJ 
of the jur>, he must give judgment in accordance with such opinion. On a verdict of murder beinf 
given It IS cenainl) not competent to the Court to take any verdict on the lesser charge of culpable hotntod^ 

It would not only be superfluous, but impossible, 19 C W. N. B53s 16 Cr. I<. J. 561. 

304, When, bj aixident or misuke, a wrong \erdict is delivered, t!>® 
Amending verdict, jury may, before or immediately after it is recorded, amend the verdict, an*^ 

It shall stand as ultimately amended 

Notes.— L Vhen verdict Is not delivered by accident or mistake, Jury not entitled to amend It.- 
A Judge asked a jury as to their reasons lor a verdict which was unanimous and unambiguous and i 
consequence two olftie juiy were^e6 to say Tbtfi Vney ^ah "oeen mifteh'Dy’fJie notes o'it'neIotemanwV5>s«''f!. 
of the evidence and that the) would like to reconsider the case with the result that the Jury unanimous^ 
brought a verdict exactl) opposite to the first, held that this was not a case in which it could be said that 
verdict was delivered by accident or mistake and the High Court set aside all the proceedings taken on delive ^ 
o! the jury’s first verdict and directed the Sessions Judge to try that case from that point m accordance wit 
law, 22 U. L. J. 335i= 13 Cr. L. J. 285. Accused was tned by jury before a Court of Session e 

under s 302, I P C The jury by a majonty relumed a verdict of guilty under s. 304, ^ . j 

Sessions Judge thereupon asked the Jury to consider for the piuposes of the latter section whether they 
tliat accused had intended to cause the death of the deceased The jury retired, and on returning informe 

Judge that they wished to alter their verdict as they were unanimously of opinion that accused was gui 

murder The Judge recorded this verdict and sentenced accused to tranportation for hie, held, treating^^^ 

second verdia merely as a reply to the point which the jury had been asked to reconsider, vt: , 

an intenuon to cause death (1) that the offence proved fell under Uie first clause of s. 304 and not under s. -< 

L P C, and the sentence was altered to uneof transportalion for ten years, further (2) that I e 

verdict could not stand, as all that the Judge bad wished the Jury to consider was, which of the two vs 

offences under s. 304 1 P C., the mayirity of the jury bad touad the accused guilty of aud they had, 
iM power to reconsider the whole case, and bring in an unanimous verdict of guilty of murder, an erm 
verdict not Iwving been delivered by acadeitt or mistake sucli xs will entitle them to amend it under 
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s«tion -iml Ihc Jodge not hnvtng ^<ked them to reo>iiM<lcr their first \cnlict under s ftO? RatAtiUI 
9ST 30 C. 485 

2. Se3ti«nd»ei not applr where Jar; deliver wrong verdict owing to « inUuiiderfUodlagof lair-. 

Tins seaion obviously contemplate^ cases « here the \crdicl dtlimed is not in iccordmce with what was really 
{mended b> the jury and does not applj to a case where the ]tir) owing to a misunderstanding of the hw a»n-e 
at 1 wrong conclusion, but tlierc is no accident or mistiLc In the delivery of the verdict Tlie accused were 

tned before a jury on a charge under s, I f C the jurj returned an uiwnimous verdictol votgutUy Vhe 
Judge thereupon questioned the jurj as to their reasons and the jury rnswered that the accused had not actually 
been caught in the actof coming Ihejudgethen eridatned the Uw under s. 232 I P C md asked theui to 
reconsider their verdict Upon tins. Hit. lurj ruurnul an unnnmoiis verdict « f^tfi/6' and die Judge accepting 
die verdict, sentenced the accused held that this section did not nppl) md s 303 limited die powers of the 
Judge to ask questions and hence die procedure adopted was irregular If the jurj returned i verdict owing 
to a misapprehension of law it can be corrected only li} the Judge disagreeing with the jury and referring the 
case to the High Court under s. 307 23 B 412, when. 6 Bom L. R 255 , 19 B 735 , 21 W R. 1 are /oUoiaed. 

3. The power of amendment mut b« eiorcised before or immediately after verdfet Is recorded,-. 

According to English practice the jury nuj before the verdict is recorded (or even promptly *»fter th^; verdict 
IS recorded R v Parkin 1 Hood 43j rectify their verdict and it will stand ultimately ns amended. This iQay 
be done even after the defendant has been discharged out of the ilock (in pursuance ot a supposed verdict of 
acquittal) if Uis done beforethe jury haveleh the bos A" V VoddeniW^i (HC.) 7 a8 Coz C.C.il2fi Arckbold, 
p In A* V Waoler, 18 R.R. 492 s 2 Stark, lij, it was proved to the satisfac ion of tlie Court by extrinsic evi 
dence affidavits ©{bystanders that all the jurors hid not heard the announcement of the verdict by the foreman 

and that some of the jurors did not concur mlhc verdict and the Court thereupon ordered a re-trial by a different 
juty On the Judge being informed by the foreniin that the jury were agreed uiwn theif verdict which was one 
of acquittal on both the charges and thereupon verdict was recorded and the accused was discharged from 
custody From information received some ^ys afterwards the trying Judge was led to believe that as a matter 
of fact, the jurors were pot agreed as regards the verdict The Judge sent for the foreman, ezammed him on 
oath and discoiered that the verdict on the second coimt wasrealJy a verdict of the ms/orfiy of Jurors and tvss 


those 111 ^ V WooUr Junsdiction in criminal cases 1$ not to be issumed Hid in regard to matter for which 

Legislature has made express provision it ceriiinlv must not l>e assumed in excess of the jurisdiction so 
conferred 6 P R. 1913 (F B.) a 9 P W R. 13 »13 Cr L J 818 The section provides For an amendment Qf a 
v»ron{, verdict delivered by accidemor mistikclmt dexrty o ntemphtes that suchaverdict is amended only 
before or twmtdiaUly aflerxws recorded mother viords before the jurors have left the Court and while they 
•ue still under the observance of the presiding Judge And the reason for this restriction is obvioui for otjce 
tlie jurors have left the Court they afcliable to outside ii fluences nnd it would l>e In ihehighest degree dang^ 
ous thereafter to ac«*pf statements' to modhy tfte verdict 

Section 304 does not apply to a second verdi t after bearing farther evidence.— In a jury trial all the 
evidence on both the sides must be considered before the case can be submitted to the jury and once a verd,ct 
has been delivered there is no power mthe tnal Court or in the jury to reconsider that verdict except under 
S.304 Thesccond verdict Is therefore a nullity indlhe judgment bvsedfupon it is with ut jurisdiaion and 
void verdict of jury once given is final 4 Lah. 333 


305* (1) When in a cast tned before a High Court the jury are 
\erdict uiunimous m their opinion or when as many ns six are of one opinion arid 

Court w e the Judge agrees with them tht Judge shall give judgment m accordance 

with such opinion 

(2) When in any such case the jurv are sadsfi-d that ihev will not be unarumous, but Six 
ol them are of one opimon the foreman shall so inform the Judge , 

(3) If the JtKige disagrees vvith tht majontv ht shall it onct aischarge 
the jury 


Discharge of jury in 
ther cases. 
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THE CODE OF CRTOINAI PROCEDURE [Chap \XUI 

(4) If there are not so many as sue who agree in opinion the Judge^hall after the lapse 
of such time as he thmhs reasonable discharge the jury 

Tfoleii.— 1. ¥erdlet obtkiaed'by duresa — in V 3S Kich 4i2, the jury aft^ being o(it for 

one di> sent word to the Judge that they could not agree. The Judge sent back word that he did not b^lic\e 
It yet and added the s iggestion that they had better agree that night as he Was going aaay and 
should not be back until the second day after and they might not get di«charged until he returned. The 
verdict was returned withm an hour afterwards /(eA/ that it must be set aside as obtained by duress. The 
Court said Jury trials can never be safe unless the verdict is made as far as possible on the unbiassed and 
free conclusion of every juror Every 'attempt to drive men into an agreement which they would not have 
reached freely is a perversion of justice It may be discretionary with the trial Judge to keep a jury out until he 
IS satisfied an honest and free agreement is not to be expected. Bi t there is no legal propriety in keeping the 
jury confined unreasonablj after they have come to an agreement and a verdict obtained by the suggestion ol 
such an alternative is a verdict obtained by what it would he hard to distinguish from duress. It may be thnt 
the Court is not bound to be present conttnuaQy on the chance of an agreement but any unusual and pro- 
longed delay is not to be favoured without giving an opportunity to find a sealed verdict This error howgver 
innocently committed as we are bound to suppose it was must nevertheless in our opinion "be heidf talto 
thg verdict 

2. Wbea Jury divided In the proportion of aix to three, Jndge bound to asertain verdict before dis 
charging them — Where m a tml at the High Court Sessions the jury were divided in the propditioo ol six to 
three and the presiding Judge without ascertaining what the verdict of the majority was discharged the juo 
and ordered a re-trial and on the re-trial coming on before a different Judge and Jury, objection was takeii to 
the competency of the tnbnnal to re-try the case on the ground that the juo m the first trial were impreperlj 
discharged and it could not be said the presiding Judge at the first trial agreed or disagreed with the verdin ol 
the inajonty be not having ascertained what that verdict was held the Court as composed of the Judge and 
Jury at fte first tnal has legal seisin of the case and no other Court could try the case. The point had not ta be 
decided expressly ns the Advocate General entered a Nolle prosegut 8 C. W N 4S ^e also 8 C. K 
481 ind7C.« H 31 

3. Reeovdlpg evidence after verdict illegal —Feeling doubt as to the correctness of a jury s verd ct 
of guilty the Sessions Judge jxistponed passing sentence and thereafter examined certain witnesses ih the 
absence of the jury nnd the prisoner and then a^^eemg with the verdict convicted and sentenced the accused 
Held that in a j iry tr al the Judge had no jurisdiction to examine vvitnes es liter the Jury hid been di'>' 
charged and in the absence of the accused 7 Bom L R 979 — 3 Cr L J 42. 

4. ItUImproper for a JadgetoobtalaTerdietprematnrely anddUebarge the jary beeause be 

with the verdict— After the ev idence for the prosecution had been given and the accused s statements read the 
Judge thinking the jury would not be likely to convict upon the evidence already given asked the j ir> if ihej 
wished to hear the defence evidence The jury misunderstanding the question replied that they found cefb i 

accused guilty and the others not guilty and the Judge thereupon dismissed the jury and tned the Case 

igiin with a fresh jury Held that the action of the Judge in re-commenang the trial with the aid of a fresh 

jury was not authorized by law and that the proper course was for the judge to have explained to the jury tbit 

they misunderstood the purport of the question and to have directed them that it was their duty to hear the 
defence before making up their minds thit the accused was guilty Weir II, 497 

V diet n Court 306. (1) \Mien in a case tned before the Court of Session the Jud^e 

of S« 5 mn *when*^to does not think it necessary to express disai,iecment with the verdict of tl c 
prevail jurors or ol a mijonty of the jurors he shall give judgment accordingly 

(2) II the accused is acquitted the Judge shall record jy,dgment of acquittal H ihe 
accvised is convicted the Judge shall* unlc<*s be proceeds m accordiiice with the provuons o 
section 562 pass s ntenev. on him accord ng to la» 

Rotes— 1 Upon verdict of guilty, adeqnate sentence wnit be passed —Upon a verdict oi 
the duty of the Judge to |>ass a sentence adequate to the offence of which the pribuners stand eonvictc ' 
ing a nominal sentence on account of his disagreem e nt with the venlict wool I nmoiint to uMinntion o 
functions of the Jury —AA k/ 7/ C pro '^th November 1066 (8 W R-Cr Let. 16 J 
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2. TheSesMOns jiidccshoiild sfite whetlujT he agw®^ '‘Ul' llie %erdict of the jury 13 W 

R.4B 

* 3. SewfOBi Jadje Bot competcBt to refer te Conrt after onee aeceptlB^ the verdisL*^ Where the 

verdict of the jur) is once iccepted and the case is postponed it is not open to the Sessions Judge to reCon 
eider his order and refer Uic case to the High 0>urt under s. 307 He is bound to pis* sentence 4 C. H 6S3> 
4. Oa acquittal, aeented to be released tmoiedlately —If the prisoner is acquitted, no uamnt ot 
Tcleaseor intimation to the jsil aiithontj is neccisirj The prisoner is entitled to be discharged from custi^dy 
immediately on judgment of acquittal being pronounced aiid If there is no further charge pending against him 
"his further detention is illegal It is for the jail auihonties In whojt. custody the prisoner was until the trial 
was concluded to satisfy themselves ol the result ol the inal and no lonml \%~\Tnint oi release need l>e sent by 
the Court to theSupenntendent o! jail 8M If C B Appx XI 

307. O) H m inj such case the Judge disagrees with the t erdict of the jurors or of a 
majontj of the jurors on nil or any of the charges on « hich *' ‘ my accused 
Procedure where person has been tned and is dearly of opinion tint tt is^'necessirv for the 
•Sessions judge dis- ‘ •? 

agrees «ith verdict imds of justice to submit the T cas" in rcsp'Ct oi such accus'^l p“r»on to the 
High Court Ik shall submit the cisc accordmglj recording the grounds of 
Jus opinion and when the tcrdict is oik of acquittal stating tli" o'leme which h'‘ coisidersto hate 
been committed J ‘ and m such cast if the accused is further charged under the protistons of s IIO 
shall proceed to trj him on such charge a'* if such terdict had been one of connebon ’ 

(2) Wheneaer the Judge submit* a case under thte section he shall not record judgment 
of acquittal or of conviction on any of the charges on which ^ such accused has been tried but he 
nia> either remand ^ such acaised to custodt or admit him to bail 

(3) In dealing with the case so submitted the High Court may exercise an} of the 
powers which « maj exercise on an appeal md subject thereto it shall after considering the entire 
csidence and after ginng due waght to the opinions of the Session* Judge ind the jur} acquit or 
convict ^ such accused of anj offence of which the jury could hii e convicted him upon the charge 
framed and placetl before it, and ti it convicts him miy pa>s such sentence as might hnve been 
passed by the Court of Session 

Kolei.— 1. Thewords anv accused person ha^beensubstituted forthc words * theaccused anJtbe 
words in respect ol such accused person have been added. The reasons given for this amendment are * tPis 
amendment presenbes that when a Judge accepts the s-erdict of the jury in respect of some of the accused but 
not of others he need only refer the case of the Inter to the High Court Statement of Objects and Reasons 19f< 
The words beginning with and insudicase had been one of conviction have been newly add^id. 
We think however that a further amendment is required In s. 307 to provide for the case of a person who is also 
charged with a previous conviction under s 310 It se'ms obvious that if the Judge disagrees with the verdict 
of the jury and submits the case to the High Court it Is desirable that the record should be complete We 
propose therefore to insert nt the end ofs 307(I)n proiision forthe trial of the further charge under section 
310 ReportSel Com 1916 

POWERS OF SESSIONS JUDGE 

1 Yfhen Ttftsence may be made — Wlien a judge differs from the unammousserdict of a Jury given m 
accordance vvith law die only procedure open to him to follow is that laid down bj this section 3 C 87f = $ C. 
L R. 349 The disagreement may be on matters of fact as well as on matters of law, 11 B. L. R, 14 

(i) the Judge tki iks that the verdtetts notsipforted by evidence —The discretionary jKiwer to 

Tefi-r cases conferred on Sessio IS Judges bj this section should nUaj-s le eeercised when the Judge think* 
that the verdict is not supiwrted by the evidence It is the only way in which the miscarriage of justice by a 
j>er\er>e verdict of 1 jury can be remedje«H>> the High Court. It should l>e home in mind that there is fto 
appeal (10 C. 1029) on the facts not even m cases of acquittal x id the resilt of his tailing to refer the oivc 
that prisoners are convicts! on evidence as to ibcsuffiaencj ot which he I* doubtful 13 If 343. ^ 

* Tlv* vorxli is lATprtrd eumm** fulitt tntpd fjr tb« word* b* id XV II nt I* 1 1 / 

t Tbo Word* la inT.riKl rorsmai inwrtrd br Art XTIIIaf I* a 

TIu* word* o Inrmrd roo'D** w.rrtddrd br tU. * I 

I Tb« worM (uebaccUMd wrr* tn*ertcd fi>r lb* word* tb*»c*u*ed by iS,d. , , .. 
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[Chap XXIII, 

“ hO When (he verdict ts erroneous otinng o/ /att’—H the Judge believes lhal Uie 

jury his returned an erroneous verdict Owing to misapprehension of law, the mistake can be corrected onlj b) 
the Judge disagreeing with the jury and reiemng the case to the High Court under this section, aa B. lU \ 2J H 
L. a . 339 IS Cr. U 3 . 233. 

‘ («0 When the Judge is ‘ clearly of opinion ’ that he should refer for the ends of justice —Where a 

Sessions Judge made a reference on the ground that tlieauostion involvpH «f.c ‘ ‘ ’ 


.j i, j lu uu » b. u. h. hti. And a reterence under this section shouM be 
mide only when the Judge is clearly of opinion that he should do so for ends of justice, 23 C. 535. The disagree- 
ment referred to m this section must be such a complete dissentas to lead the Judge to consider it necessari for 
the ends of justice to submit the case to the High Court, 2 B. VAtfoUowed m 20 B. 2l5t 23 C. N, 747, 

3. Beference should be made only when the verdlet of the Jory la manifestly wrong and not in every 
ease of donht nor in every case in which a view different /com that of the Jary cen be entertaiped —In a case 
where the evidence against the accused was miiol} of a circiimstantfal character, the jury acquitted the accused 
but the Sessions Judge disagreeing with the verdict referred the case to the High Court The High Court in 
rejecting the reference rcmarVied that not in every case of doubt, nor tn e\ ety case in which a view different 
from that of a jury can be entertained on the evidence, th«it a reference under this section is to be made to 
the High Court, but the verdict of the jury sliould be mamtestly wrong before such reference >s made The 
rule in cases where evidence is circumstantial js, that the facts found should be mconsisitent on a reasonable 
hypothesis with the innocence of the accused before a conviction is pronounced, 41 C. 621 5 26 Bom. t. B 610 

3- A. When reference Aaght not to be made.— (t) After oeccpting wrdicf— Where, alter the dehveo 
ot the verdict by the Jury, the Sessions Judge recorded, •* J see no reason for not accepting the verdict,’ but 
subsequently on reconsideration, he referred the case to the High Court , held, that it is not open to him to 
reconsider hvs order any more thnn it would be for the juo to reconsider their verdict once given and 
recorded The temis of s 369 preclude him from reconsidering his judgment, which was that he accepted the 
verdict, 4 C. W. «. 483. When a Sessions Judge thus acts under this section without Junsdietiou the High Court 
hx** no power to act and corsider the merits 01 the case on the evidence Ibid ef 41 C. 662 

(«) Where on /its own showing m his charge to the jury, the proseeution evidence ts open to doaiU’- 
Where on bis own showing m his dnrge to the jury the evidence 1 $ so open to ho&ijje criticism as to just“> 
tile jury m regarding it viith suspicion the Sessions Judge does not c\ercise a proper discretion m referring »e 
case under this section 7 C.W. H. 133, but ic; 9 C. L i. 432. In the latter case it was, however, held *hat 
not improper for a Judge to refer a case to Uie High Court merely because there 13 a weak link m the evidence 
tor the pTv-secutioD to which he drew the attention of the jury and asked them to favour and consider before 
returning their verdict ; 

(jii) Because the High Court had upon the same evidence convicted eertaui other persons man^^r 
ciise —Again, where a Sessions judge not accepting a verdict of “ not guilty ' referred the case to the 

Court, betause the High Court had upon the same evidence convicted certain other persons tried m anoin 

rase Held, that that fact was no jusuficauon for referring this case to the High Court, unless the Judge 
considered the evidence against present accused reliable, independeuilji of the result 01 the other tnaL 
reference was accordingly returned with the direction “that he must appreciate the evidence anti 
his own conclusions and it is only if he disagrees with the verdict of the jury that a reference should be mi « 
to the High Court, 6 Bom. L. R, 599. 

4. The 3adg« who mahes the reference roast bo the one who held the trial and not his *“*'^**5'^ 

A reterence under this section ts not invalid in consequence of ns having been made by nn othcer vv 0 ' 
heUI the trial, but w ho at the time f the reference had ceased to be a Judge In fact the Judge who may « 

a reference under this section must be one who held the tnal and hevrd the evidence and not the n 
who succeeds him as Judg**, 2 C, L J, 48 a 3 Cr. !<. J. 338. 

3 PoIoU to b« noted wh«a making reference. — A Sessions Judge ought to record distinctly wliedw 
li.- igrees Vkiiti the jury or not. 7 W. R. 8. . 

(«) The Judge should ask the jury for spenfic Jindtags on the partiaUar Jacts on which he 

n'/urj.— V^’hctc iht Jury are ummmous In iScir- verdict of not gulUy, the Judge should nsV. lor specific rm 

on the particular Jvfi% on vthidi he Idnisclf relics ThH would enable the High Court to j 

purtlcuUr grounds on whicli Uit Jury irrocceded. and it will then onlj be necessary .to consider the proprie 7 
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those ^unds Wtir Il| 83S* A bare verdict o( * not guilty may be as consistent with a belief of great part of 
the evidence for the prosecution as with a total disbebef of e\eiy part of it II C. 131 ; 10 Cr h.3 537 (Bar ) and 
see Notes to s. 303 OS to the power of questioning the Jury 

(if) There shoitld be no delay— \n cases in whidithe SeSisions Judge has disagreed with the verdict 
ot the jury no delay sliould be permitted to occur in the submission of the records with the Sessions Judges 
letter of reference It is open to the Government Plevder and to the pleader for the accused to make notes of 
die evidence as the case proceeds U^UktHS 115 

(in') Judge should state hts opinton on the etndenee wtth hts retsons — It should clearly be stated in the 
letter ot reference what material portions of the evidence the Sessions Judge believes to be true and what his 
reasons are for amving at his conclusions he should not content hicnscU with his remarks to the jury and 
merely adding vaguely the remark for these and other reasons I subm t the case for the orders of the High 
Court 6 Bont L. R. 519 Dvvtcs, J in 39 K 91, Casppksz J in 56 C. 639 and PxiNSBr J 1 C. L R 975 
are of opinion that when a Judg., makes up his mind to refer case he should proceed to question the jury and 
record their opinions an 1 see also 20 W R. 73 In 9 C. S3 and 50 M 139, it was held that the Judge ennnut ask 
die jury for their reasons. \\ here die J dge s diirge to the jury is meagre it is necessary that the Judge should 
state m his reference the evidence for the prosecution an I the defence He ought also to state wliat facts 
in his opinion were proved upon the evidence recorded tn the case and the conclusions to which those facts 
lead him. The witnesses were examined before the Judge and the la* contemplates that die High Court 
should have his opinion upon the evidence before It can deal with the case 6 Bam L R. 599 In a reference 
therefore where the Judge merely said that the verdict was against the weight of evidence and ejfpressed 
no other opinion it was observed that it was his duty to set lut on what iwrtions of the evidence or on what 
fact disclosed by die evidence the accused sh »u1d have been convicted 7 C. W N 545, 6 Pat.L.J 364 

(If) Jde shoutd stale what offence the accused has co/nrntled and hu reasons for differing from the 
jury—\ti his letter of reference the Sessions Judge should also state what offence the accused has m bis 
opinion commuted and on what grounds in that respect he differs from the Jury 'He should state with some 
fulness hts view of the evidence and the credibihtyof the more important natnesses because the High Court 
has to an *• 

17S-.7CP , . I 

reference under this section should not ask the High Court to consider and detennine the case onmaRers not 
placed before the jury He should recollect that to a tnal held by him he i» exactly m the same position as 
the jury m dealing with the evadence properly given before him ami that he is bot nd to confine his atteitlon 
solely to that evidence 27 C. 393 

(t'f) Judge ought not to call upon the accused to plead to pre nous convictions pending a reference — 
The Sessions Judge ought not t > call uiv>n the accused to plead to previous convictions pending a reference to 
the High Court but he might asked to record the plea aficr the Court has considered the reference 
SOH 134. SeeHoteatoS 310 

(wij Unjatr smputahons to tie jiry ought not to find a pi ice tn the rejerence a Sessions 
Judge disagreed with the majority verdict and observed “lour ol the members of the jury were Hindus and 
one a Mussalmatv One of the accused is an educated Hindu. I cannot but think that the majority of tlie jury 
returned a deliberately perverse v’crdict In order to secure tiie acquittal of this man. Held that s ch an 
imputation is unfair to the jury, to the Sessions Judge to the accused and to the High Court 31 C. 415 

S i. Jodge causot refer whole cue wbea he dbegrees with the verdict in respect of some of several 
•ecneed only —Sub-sec (2) does not intend that when the Judge ts not prepared to accept the v erdict ot the jury 
in Its entirety the whole case is to be referred to the High Court It only contemplates a reference to the case 
of those persons m respect of whom the Judge declines to accept the verdict. When the Judge agrees with the 
jury tn respect of any particular accused the Jmlge ought to com ct and sentence or acquit that accused as the 
ca-.e inaj be 43 C. 759 

3-B. Copies of all easentUI do jumests ihoald be seat —When ci>e3 are submitted to the High Court 
under this section, fair copies should be made and transmitted of all essential documents in the record.— /*o n. 
H C O Cir pp <6 and *7 

REFERENCE IN C&8E8 TRIABLE WITH ASSESSORS WHEN TRIED BY JORY 

S. Joint trial of effeacet tome triable by Jsry and tome with tbe aid of aweteora. — The proper 
I roccdure Iv laid down by & 269(3; see Notes at p, 619 under a. 746 (3) ami sees. 536 and Notes thereto — S 269 
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(«) When the verdict ts erroneous ow%ng to misapprehension of law — If the Judge believes that the 
jury has returned an erroneous verdict ou ing to misapprehension of law, the mistake can be corrected onl) by 
the Judge disagreeing with the jury and referring the case to the High Court under this section, 28 B. 413 , * 

L. US e 13 Cv. L. J. 283. 

(ill) When ihe Judge ts flearlyoj optnton' that he should refer for the ends of justKe—'^\€^^^ 
Sessions Judge made a reference on the ground that the question involved was one of importance but it was 
stated that be was clearly of opinion that It was necessary for the ends of justice to submit the case to the fl'gb 
Court and that he disagreed with the \ erdict of jury, the case was sent back directing the Judge to make aprc>per 
reference should he think it necessary to do so 9C.W. M.6S. And a reference under this section should b« 
made only when the Judge is dearly of opinion tliat he should do so for ends of justice, 23 C. 533 The disag^ 
nient referred to m this section must be such a complete dissent as to lead the Judge to consider it necessary 
the ends of justice to submit the case to the High Court, 2 B. followed m 20 B. 213 ; 23 C. W. H. 747. 

3. Bcterence shoold he made only when the verdict ot the Jury Is manltestly wroe^ and not In 
ease of donbt nor in every case In which a view different from that of the jury can be enterUloed —In a c^sc 
where the evidence against the accused was mainly oi a circumstantial diaracter, the jury acquitted the accu?®'* 
but the Sessions Judge disagreeing with tlie verdict referred the case to the High Court The High Court 
rejecting the reference remarked that not in eveiy case of doubt nor in every case m which a view different 
from that of a jury can be entertained on the evidence, that a reference under this section is to be made ^ 
the High Court, but the verdict oI the jury sliould be mamtestly wrong before such reference is made, 'f”® 
rule m cases where evidence is circumstantial is that the facts tound should be inconsistent on a reasonabl® 
hypothesis with the vnnocetvce of the accused before a couvtction IS pronounced 41C.621, 25 Bom L.R.6W 

3-A- When reference ought not to bo made.— (») After accepting t'rrrfif/— Where, after the del"^ 
of the verdict by the jury, the Sessions Judge recorded, “ I see no reason for not accepting the verdict, 
subsequently on reconsideration, he referred the case to the High Court , held that it is not open to him 
reconsider his order any more thnii it would be for the jury to reconsider their verdict once given ajj 
recorded The terms of s. 369 preclude him from reconsidering his judgment, which was that he accepted tPe 
verdict, 4 C. IS. « 683. When a Sessiom Judge thus acts uodei this section without Jurisdiction theHifihCoit^ 
has no power to act and consider the merits oi the case on the evidence Ibid cf 41 C. 662 

(h) Where on hts own showing ih his tharge to the jury, the prosecvtion eoidcntt \s open to doub^'' 
Where on his own showing m his cliirge to the jury the evidence is so open to hostite criticism as to jusu') 
the jury m regarding it with suspicion the Sessions Judge does not evercise a proper discretion in refemng IP 
case under this section 7 C W. K. 133, but see 9 C-h J. 432. In the latter case it was however, held that it ^ 
not improper for a Judge to refer a case to the High Court merely because there is a weak link m the 

lor the prosecution to which he drew tlie 'ittention of the jury md asked them to favour and consider be 
returning their verdict ( 

(in) Because the High Court had upon the same evidence convicted tertuin other persons t» 
i\\vt — acce^uiV’j a. veid.vcv.Qt ' oat. ?,u.dV> ' c'ifexfid iha case to 

Conn, because the High Coiut had upon the same evidence convicted certain other persons tried inano ^^ 

case Held that ihnt fact was no justiiicauon for refemng this case to the High court, unless the Judge 
considered the evidence against present accused reliable independently of the result ot the other tnaL ^ 
relerence was accordingly returned with the direction • thit he must appreciate the evidence and amve 

his own conclusions and U is only if he disagrees with the verdict of the jury that a reference should be im 

to the High Court, 6 Bom L.B.fifl9. 

4. The Jndge who makes the reference mnit be the oae who held the trial and not Ms 

A reference under ihis section is not invalid m consequence of its having been made by m officer 
held the tnal, but who at the lime f the reference had ceased to be a Judge. In fact, tlie Judge who may 
a reference under this section must be one who held the trial and heard the evidence and not tlie o 
who succeeds him IS Judge, 2 C L. J. 48 = 2 Cr. 1< J. 336. ^ 

8 PoioU to be noted vrhtn making reference. — A Sessions Judge ought to record distinctly " 
h.* iprees with ihe jury or not 7 W R.6 

(i) fht Judge should ask the jury forspeetfie findings on the particular pacts on a-hich 
rr/jci —Where ihf jury sre unanimous in their verdict of not gulUy the Judge should nsk for sptafic fin 
onvhe particular fvets on whicli he himself rehes. This would enable the High Court to understan , 

pArticulAT Kfoumls on whidt the Jury jirocccded, and u will then only be necessary ^to consukt the propr*® J 
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those grounds, W«Ir JI, SSS. A hare verdict of • not guilty ' may be is consistent with a belief of great part of 
the evidence for the prosecution, as with a total disbelief of exery part of it, II C.821; 16 Cr. L. J. 6S7 (Bar) ind 
see Notes to s. 303 as to the |>owef of questioning the Jury 

(ii) There should be no delay -~ln cases in which the Sessions Judge lias disagreed with the verdia 
of the jury, no delay should Ik permitted to occur in the submission of the records with the Sessions Judge’s 
letter of reference It is open to the Government Pleader, and to the pleader for the accused, to make notes of 
the exidence as the case proceeds, llVbtHS llS 


merely adding %agne1> the remark* for these and other reasons f submit the case for the orders of the High 
Court” 6 Bom. L. B. 5l9 Dwiks, J. in29 H.9f, C ssfersz, J, in 36 & 629 and Prinsep, J , 1 C. L. B. 275 
are of opinion that when a Judge makes up his mind to refer case he should proceed to question the jury and 
record their opinions and see also 20 W. R. 73 In 9 C. 83 and 30 M. 139, it was held that the Judge cannot ask 
the JUT) for their reasons. Where tlie Judge s dnrge to the jury is meagre, it is necessary that the Judge shoijd 
state m his reference the evidence for the prosecution and the tlefence He ought also to state what fai:ts 
m his opinion were proved upon the exidence recorded in the case and the conclusions to which those fa^ts 
lead him. The witnesses were examined before the Judge and the H* contemplates that the High Court 
should have his opinion upon the ex-idence before it can deal wnh the cast. 6 Bom L R. 599. In a reference 
therefore, where the Judge merely said that the verdict was -against the weight of evidence and expressed 
no other opinion, it w as observed that 11 was his duty to set out on what portions of the evidence, or on wh*!! 
facts disclosed 1^ the evidence the accused should have been convicted, 7 C. W. N. S<5; 6 Pat. L. J. 264. 

(luj d/e should stale uhal offence the accused has comtmlied and hu reasons for differing from the 
jury—Xei his letter of reference the Sessions Judge should also state what offence the accused has, fa his 
opinion, committed and on what grouuds, in that respect, he differs from the jury "He should state wlUi some 
fulness his view of the evidence and the credibility of the more important witnesses , because the High Court 
has to attach more or less weightto the opinion of the Jiulge'ivhos&w and heard the witnesses, IQ Bom, L, R. 
173 ..T Cr. L. 3, 192. See also 3 C. 623 a 2 C. L. R. 804 j 2 C. L. R. 1 and 20 W. R. 70. See Note 7. , 

(p) He should not refer to tnatlers not placed before the jury—\ Sessions Judge in making a 
reference under this secuon should not ask the KigbCourt to consider and determine the case on matters iiot 
placed before the jury He should recollect, that m a tnal held by him, be i» exactly in the same position as 
the jury m dealing with the evidence properly given before him, ami that he is bound to confine his attention 
solely to (hat evidence. 27 C. 393. 

(p») Judge ought not to call upon the accused to plead to preitous conviction > pending a reference—. 
The Sessions Judge ought not to call u|x)n the accused to plead to jirevious convictions pending a reference to 
the High Court, but he might Ije isked to record the plea after the Court has considered the reference 
30)1.131. .SV^Notedtos 310 

{vti) Unfair imputations to the jury ought not to find a pi ice in the reference —Where a Sessions 
}!tdss vsHs yerdscS Aod ohservwJ "Sewr ci Ahj xwemieji tof itv? juvy’ wore Hfsdas and 

one a Mussalmaa One of the accused is an educated Hindu. I cannot but think that the majority of tiie juty 
returned a deliberately iKrverse verdict In order to secure the acquittal ot this man. ’ Held that such ^n 
imputation is unfair to the jury, to the Sevsioni Judge, to the accused md to the High Court 91 C. 418. 

9'B. Jodge cannot refer whole case when he disagrees with the verdict In respect of tome of severe 
acettsed oaly.— Sub-sec (2) does not intend that when the Judge is not prepared to accept die » erdict of the jury 
in its entirety, the whole case is to be reierred to the High Court It only contemplates a reference to the ca^ 
of those persons m respect of whom the Judge dedines to accept the verdict When the Judge agrees with the 
jury in respect of any particular accused, the Judge ought to ooa^ ict and sentence or acquit that accused as tl]« 
case may be, 42 C. 789. 

i-h. Copies of all essential do.nmeats sboald be seat —When ca^es are submitted to llie High Coim 
under this section, fair copies should be made and tiansnittted of all essential documents In the record. — Toin. 
H C Cr Cir,pp 46 ondh7 

REFERENCE IN CASES TRIABLE WITH ASSESSORS WHEN TRIED BY JORY. 

6. Joist trial of effeneet seme triable by Jnry and seme with the aid of assesMPt.— The proper 
yirocedure is laid down by s. 269 (3 1 , see Notes at p. 649 under s. 746 (3) and see s. 536 and Notes thereto — S. 
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(3) applies ohIj to cases nhere the accused is charged with distinct ofiences some of which are tr'^ble 
by jurj’ and some with the aid oi assessors In such cases If all the charges are tried by jury and their 
taken, the Judge disagreeing with the verdict refers the whole case to the High Court under this section- 
8 Bom. L.R. 539 ~ 4Cr. L. J. 192 ; 9 Bom. L. R. 1057 =7 Cr. L. J. 236 and Madras Referred Case 9 
High Court dealt uiili the \trdict on the offences tnable by a jury and returned the records to the Ses°*^‘'® 
Judge so that he might deal with the offence tnable with the aid ot assessors remarking that tlie Judge 
not have joined these latter offences m die relerence while in 23 B. 696 it was following 4 C.I*. R* 

25 C. 535 and Ratanlal 600, tint although die procedure of the Sessions Judge was irregnhr, the trial by 
must be accepted as legal ind the case heldVu be one that can be submitted under s 307 On the reasobiog. 
.adopteil in 25 B. 680 (F.B.) and 33 B. 423, the latter view seems to be jirefcrable , but sei 36 M. h. J. 432 {coiitt»)* 

7. Single offence triable with aid of assessors tried by jury.— An accused was tned by a jury forha^"’& 
deli\ercd a counterleit coin, s. 240, 1 P C , and jury returned a \erdict of not guilty. The Sessions Judge 
agreeing with the jury was alxiut to reter the case under s 307, when it was brought to his notice thattheoff»-nce 
had not been declared triable by a jury and ought to ha\e been med with assessors and the Judge tlierei'P®'* 
treating the verdict ot the jury as the opinion of tlie assessors convicted the accused , held, that the convic^'°“ 
was bad, inasmuch as the case was validly tned by a jury within the meaning of s SS6 and the trial was 
plete when the verdict wns delivered and the Judge was bound either to give judgment in accordance w'l 
or refer the case under s 307 25 C. SSS. 

B. Where in trial of offence triable by jury, Ttrdict of offence triable with aid of aucuor* 
delivered.— When, in ,« case the jury in trying a compound case incidentally (without any separate 
find the accused guilty of a minor offence tnable with the aid of assessors, u is submitted that it is compe^ 
to the Judge and he is bound if he disagrees with the verdict of the jury on the imuor offence while 
their verdict on the compound offence, to mnke a reference under ihis section See the judgm®'"’ 
Rhvsiivvm IvEMfAK, J in 26 M. 243. 


PBOOEDUBE AND FOSEBS OF HIGH COUBT. 
9. It U f..’- t l' «• V li- • ^ 

and reterred the 
proceeding with 

he nny have to the Sessions Judge's recotmnendalion, 19 W. R. 38. 


nt tliejUV 

jure 
. tO®*- 


to. Coyernment at appellantt Jo begin. — In a case referred to the High Court under this section, i 
for the Government, tlit ajipeliants, who ask for conviction, to begin and svtisiy the Court that there is a c 
cilliiig upon the prisoner for an answer, 20 W. R. 33. 


11. Where Judge and jury agree, la High Court bound to accept their epialea?— In a reference lui ^ 
tins section the High Court is bound to .iccejit the opinions of the Judge and the jury where they agree, Tuid v 
not oj>en to It to bebev e ev idtnce which both have disbelieved, Ratanlal 924. But under tlie present 
High Court can act on its own view. 29 C.128j 9 C. L. J. 432. 


11*A. High Court cannot interfere with verdict. If Jodge does not refer. — Tlie High Court 
miLricte with the verditi ot a jury when the Sessions Judge has reiused ti> reter the case and there ^ 
no nnterlalmisdireaion in theense, and no failure of justice his been caused, 4 ST. L. T. 433; see vtso t* , ^re 
vihtrc although the Judge did not agree with the verdict he did not rcterthe case to the High Court as 1 
was eviilence against the accused whicli it was open to the jury to believe On ajipeal by Coveriimenl ^ 

ground that the Sessions Judge ou»ht to have relerred the case to the High Court, Ae/d, that 
Ins Ivceii no misdirtaion by the Judgi and there was some evidenee to supixirt the verdict, the Hig ^ 
bed no fover So ti ter'eir homier a?»«ii«l the itTdJct might ic coiMKltrwI .Se^’.also ^ 

13 M. 343. ' “ ' 


12. When Judge ha» accepted verdict on certain charges, High Court cannot vary.— ‘ 

Jmlgi has approved ot a virdicl on certain chortes and liiialty accjulttcd and discharged the prisoner 
thtr.* Uiargcs, the High C«' irt, jt « is Aeld cannot under this section, convict under those veo clnrges. 
section evtntcmplales only i-ivcs In wlucli wilboot rvtordiptf any onkr of jicrjullkil "br convlalwi.'^thc 
Jud,.e refers U.e whole c.istr,,2o W. R. 73. The Jltgli Court h?s no power to »nterf«n, viilh tlie unanim*’ 
venhcut lilt jury with which ii,e Judge agrees 41 C 882. .S<-r .also 29 a 128 ; 31 C W H. 435. 
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13. Wliftt it metRt by the 'epision of the Jury.*— 1!> npimuii of tlit jur) iii thi:> section is me^nt 

the conclusion of the jurj. the Ncrdict, and not the reasons on which that conclusion is based. If the 
serdict of the jury IS unanimous, It coincides witluhelroplmon. If it is i decided verdict the opinion of the 
miiiontj no less than that of the mijont> must be considered by the Court de^Ilng witli the reterence, 30 C. 639; 
held per Suhrahmanya Alt \r and Hoouam, JJ , in 29 M. 91 (P.B.) Tliat m a reierence under this section, 
although It may be expedient to hi\e before the Cuuit the reasons of tlie jury for the slew taken by 
them, when they ha\e been gi\en the arcumslance that no such reasons have been ascertained does not 
warrant the High Court lo decline to go into the evndence and thus arrive at it-i own judgment, after giving due 
weight to the views taken by the Judge and the jury is to the guilt or innocence of the accused There is 
nothing in sul«ec (3) warranting the inteqiretatton of the term ‘ cpinton ’ in it to mean any ilnng other than the 
resjiective conclusions of the Judge and jury, Damps, J, the Legislature in directing that the High 

Court should duly weigh the opinion of the jury gives an im|diedauthonty for Uie taking of such opinions In 
36 C. 629, CA*<nERS2, J , approving of the above case that the Sessions Judge would do Well before refemng 
the ca«e to invite the opinions of the jury when there in some inconsistency In their verdict, but that the Sessions 
Judge may do so not for the purpose ot deciding whether a reference should l>e made but after arriving at his 
conclusion to refer the case to the High Court and after telling the jury that such is his intentioa In 18 C. W.M. 
616 18 C. L. J.822«1S Cr. Zi. J. 31;29H. 91 was dissented from and it was held that by ' opinion of the jury* is 

meant the ‘verdict of the jury • The omission to asixnain trom the jurors tlieir grounds tor their verdict would 
not viti lit. T reference to the High Court 

14. HIjb Cearfs power ef iaterferaaee with the TenUet of a Jary.— In 1 C It. R. 278, GvRTH, CJ and 
Pkis'SLp, j (Maskbv, J , dusentiHg] said that they would not go so far as to hold with the Ruling in 28 V. R. 25, 
tint the verdict of the jury should not be interfered with, exce]>t when there is n gross and unmistakable 
muicnrrige of justice. This section casts ujion the High Court duty of both the Judge and the jury, 1 B. 
and in evses referred under it, the trial remains open for the iligb Court till it pronounces its judgment of 
acquittal pr conviction, 6 1. 420 See also 10 Bom. L. R. 832 and 9 C. IL. J. 432. Hut notwithstanding this 
difference which clothes It with greater powers and responsibilities than the supenor Courts of England, It ivill 
interfere, ns f if as may be, guided fay the pnnciples of English law that the verdict of the jury will not be let 
aside unless it be perverse and patently WTOctg, or may have been induced by an error of the judge, 1 B, f0| 
fO B. 49T. Nor will the High Court interfere upon any mere |>reponderance of evidence, or unl^ it is satisfied 
beyond reasonable doubt that the verdict is so distinctly against the evidence Uiat it may be termed a. perverse 
verdict, Weir II, 388, or unless it were established in the dearest i>ossibIe manner that the jury were wholly tnis- 
camed in their conclusion uponthecase, 20 W,R.S3: tSB.l>.R. Appx.XX:20 W. R.73e 13B.b.R.Appz.ZIX{i9 
W.R.49,21 W. B.4 = 14B. L B.Appx.IlseC k R. 431aiid 949 ; 11 a 85; 3 C. 189^ 29 W. R, 25 ; 8 C. L. R. S^g. 
The High Court will form and act upon its own view of what the evidence, in its judgment proves, but In doing 
NO It will give due weight to the opinion of the Sessions Judge no less than to the verdict of the jury 
15 C 269 , Weir II, 390 { 19 B 492. In such a case the High Court has to cun5uler'<vbelhef from the evidence it 
wvs so convinced that tlic jury ought to have convicted the accused as lo take ujion itself the responsibility of 
deciding diflerenily from those to whom the decision was prtmanly entrusted by law and without an appeal 
in ord^narycases AsCanfWdiV /Cr (www, <nidb" tins stArCAnr, w nw Imufed ^ rnterrerence on questions of 
law, re, misdireaion by the Judge or mlsapijreliension by thejuiy of Utejudge^s direction upon a ^int of 
law, 9 A. 420. The mere fact that upon a consideration of all the evidence before the Court, a Judge would have 
amvcd at a conclusion different fromthat arrived at by the jury, would not Jusluy the High Court in Interfenrig 
with their unanimous verdict 2AiL J 479 = 2 Cr. L. 9. 357 When tiie High Court is asked to set aside a 
verdict, because it is against the wicight of evidence, the question i», not whether the Judge who tried the ca^e 
was or was not satisfied with the verdict or wbeilier be would have come to the same conclusion as the jury. 
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unless It was shown to be perverse or clearly or ounitestly wrong c Held, that it was not necessar> for the fro 
secution to show that opinions of the ]ury are perverse or dearly and manifestly wrong Since the alteration of 
tile language oi this section by the Act ol 1896 which expressed the law as it now stands, the High Court w 
bound to consider the entire evidence in the cm>e and then give due weight to the opinions of the Sessions 

Judge and the jurv and not to rely solely on the verdict of the jurj , 29 C. 128 ; in a reference under this section, 
although the High Court IS hound, m dealing with it, to give due weight to the opinion of the Sessions Judge 
and to the verdict of the jurv, still it can decide for itself the question of guilt or otherwise of the accused, 11 t 
W. N. 715 ; 13 B. 432 5 9 C. L. J. 432 = 10 Cp. L. J. 57. The High Court cannot tlirow out a reference under this 
section merely because u might be argued, upon the lace of the charge to the jury, that the verdict was not 
altogether an unreasonable one, but it mu^ consider the entire evidence and arrive at its own judgment 
after giving due weight to the opinions oi the Judge and jury, 36 & 629 (29 C. 128 and 9CIi.J. 43* 
followed 7 C. V. H. 135, explained 2 A. L. J. 475 « 2 Cp. t. i. 357 dissented from). See also 10 Bom. U R. 632 =» 
8CP.L. J.143; 10 Bom L. R 173 »=7 Cp.Ii. 3. 192; 17 C. W. N. 1077 = 1* Cr.L.J.556; 13 Cr. L. J.SlStBsr). 
16 Cr. L. J. 140 (U.j. 

18.A. High Coopt Binat conaidep the oplnloo* of the pcferrlag Jodge m well as of the Jory.— In case 
oi areierence under this section the High Court is to give due weight not to the opinion ol the Jury alone btiim 
that of the Sessions Judge as well, 17 C W. H. 1077 « 14 Cr. L. J. 556. • In this country the opinion of the Judge 
IS to be weighed bv the High Court in exactly the same balance as the opinion of the jury,’ 41 C. 784. 

16 Ho analogy between powera czercUed by High Conrt and those exercised by Engllsb Coart la 
clvU casee.— • The hnalily of the \ erdict of the jury is by tins section made subject to the power of the Sessions 
Judge who presides at the trial (when he disagrees with the verdict of the jury so completely that lie considers if 
necessary for the ends ol justice) to submit the case to the High Court, which is, in dealing with the ose 
has to exerci&i any of the powers which it may exercise on an appeal This is a most important departure 
from English hw and practice and was undoubtedly dictated by the circumstances that the Inal by juO' 
in this country was an experiment which it was necessary to safeguard against a miscarriage of Justice 
bj allowing the case to be referred under certain circumstances to the highest judicial autbonty There is, 
therefore, no true analogy between the disaetionary powers thus conferred upon the High Court under the above 
Section and that which the Courts of Law in Englind have sparingly exercised in interfering with the 
oi a jniy in dvil action by directing a new tnal on the ground ol the verdict being'against the evidence and 
the practice, therefore, of the latter Court cannot be resorted to as affordirtg a rule in the exercise of the powers 
conferred on the High Court This is I believe, the gist of Mr Justice West’s remarks in 1 3.' 10. However 
I entirely agree wuhMr Justice NawanuM.-whose long experience "is entitled to great weight, that it his bew 
the uniform practice of this Court not to interfere with the verdict of a jury excepl,‘when it is shown f® 
clearly and nwmfestly wrong (10 B. 497), and sudi praciice ought, m my opinion, to be follued”— 
SiRCENT, C J , 15 B. 452 at p. 436, But now see 29 C. 128, m Note 15 above 46 A. 269. 

17. Power of the High Court to convict the accused of offences not charged —Where the jury acquitt^ 

the prisoners on the charges framed, but found certain facts which amounted to anotheroffence and oniili 

to convict the pnsonerii oi ihat offence, the High Court could convict for such minor offence, 3C169. ^ 

also 9 C. 871 =« 6 a L. R. 349 5 20 B. 215,20 C. 483, 22 C. 1006. The accused were iried lor charges under ss. rt 
304/149 and 32b/H9 I F C The jurors acquitted them of the offence under 5 148,1 P C, but found them gu> 
undefs.226,1 F C , without the aid of s. 149 for which there was no charge The Judge accepting the finding^ 
the jury In respect ol s. 148 but Tciened the verdict of ihe jury convicting the accused under s, 326 ^ f 
disagreeing willi the verdict and recommending that the finding should be altered into one under s. J2o/ 
//eld, that the High Court could not interfere under s. 307 as the verdict under s. 326 was practically a jii gni 
of acquittal, Inasmuch as there being no charge under that section independently there can be no ver ' B ' 
upon It {see 34 C. 698 and 16 C. W. H. 1077 =: 13 Cr. !>. J. 603;— ' On a reference under s. 307 wc are '' 

weigh the opinion of the Judge and the jury, and we have no jiower to interfere with the unanimou-i v 

of the jury with which the Judge agrees, and the only verdict with which the Judge disagrees isl 

wbidi on the face of It IS illegal and voidand must bcsetaslde We are unable to see our way to su 
anything (orihis offence, because we are precluded from oiosidvnng the question of noting or the ques 
any s«p.vrate act of causing hurt writh which the accused were never chargetl’ 41 C.f82. See Notes to s- 

18. Boa^lrectioa— InUrtareace on «cc«w«4 «t,— The High Court will rot interfere with the 

ot a jury becau!« then was noivdincilon, unless the clrcumst'inces were such as to make the nonslire 
amount to a nuvhrecUon RatanlallUj Mt 237 
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19. Appfc«l— Hijh Ceort detllnj with k referesse does not kct la the extreUe of Iti orlKiaat Jarbdlc* 
ties.— appeal lies to High Court from its o«n judgment passed under this section, ttattslal 691. A High 
Court, disposing of a reference under this section is not acting in the exerase of its onginal cnminal jurisdiction, 
but onlyasa Court of reference in a criminal matter under cl 28 of its Chirter The hearing under this section 
IS not many sense an ongina] tnal 39 0.S86 

19>A. Vbether a. 037 appUei to a reference endtr t. 307.— S. 537 of the Code does not in terms apply 
to a reference under s. 307, but the limitation contained therein applies to such a reference. Therefore on 
reference under s. 307 it is not competent to the High Court to pass an order quashing proceedings for want of 
sanction under the old s. l75 if such want of sanction has in fact not occasioned a failure of justice 47 B 31 

20 Procednre where Jndges disagree on hearing a reference — Where the Judges of the High Court 
hearing a case referred under ihis section differ in opinion the jwocedure laid down in 9 429 should be followed 
and the cas)* referred to a third Judge 9 C. L. J. 77 R See also IS B. 433 and 1 C. L R. 373, 

<e — Retnal of Accused after Discharge of fur^ ^ ^ ^ 

308 . Whenever the jury is disdiargcd the accused shall be detained m custod) or on 
^ bail (as the case maj be) and shall be tned by another jiiry unless the Judge 

aher^^Tg/S^u^ considers tint he should not be rt tried, in which case the Judge shall make an 
entry to that effect on the charge and such entry shall operate as in acquittal 
Notes —1. Dtaeharge of a Jarp.— The discharge may be for any of the reasons set forth in ss.’2S2 283 

<w c In a {• PF l| *U„ I ^ Un ^ J J « I » _ Kt r < -,1 „„ -iKI,, . • — n - 


The Sessions judge has inherent power to discha^ the jur^ before the Urdict lor misconduct etc 
and to empanel another -s 303 applies where a juiy K discharged for^miscoiiduct ^ 0 872 , ^ 

i, &. 403 00 bar to re>trUL— When the accused is 're-tried under this^ section, ^he cannot be 
j.j - t. {At u* ka and 

I process may continue 

403, 41 C 1072 

H -“Conclusion of Trial la Cases tned uttk Assessors 
309 « (1) When in a case tried with the aid of assessors the case for the defence and 
the prosecutor s reply (if any ) arc concluded the Court may sum up the 
•of opinions evidence for the prosecution nnU defence and shall theri require each of 

the assessors to state his opinion orally, on all the charges On which the 
accused has been tned ” and shall record such opinion * * and for that purpose may ask the assessors 
such questions as are necesary to ascertain wlnt tbcir opinions are. AU such questions and the 
^nsners to tfrenr shsU he recan/ecl " 

. . - (2) The Judge shall then gite judgment, but in doing so ''hill not tx. 

bound to conform to tht opinions of the assessors 
(3) If the icciised is convicted, the Judge shall *' unless he proceeds in accord «ncc with 
the provisions of section 562 pass sentence on him according to law 

Note,— L Sammlng np optional with Jodge. — ^Tbe (VOMSion as to summing up the evidence for die 
prosecution and defence in cases tned with assessors seems to base been suggested by the obser\ niiofis of 
Normav, J , in 15 W. R.25 *s! 7 B Zi. R. 63. Head-, ot summing up need not be recorded as in the tnals by jun 
Sfe also 40 C. 163, 

3. Object of (BinmlBg np exldcace b to auKt the awMien in their conelBiloBt.— The pro\ iMon as to 
summing up evidence is new and its object is to enable the Sessions Judge, in longand intneate cases, to place 
the evidence in an intelligible form so as to assist the assessors In amvmg at a reasonable conclusion nnd not 
to give the Judge an opportunity of expressing his opinion m emphatic terms on the e\ idence. Such a course 
Is very HVely to be embarrassing to assessors in coming to an independent opinion in the face of the >cry 
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deaded opinion expressed by the Judge 9 C. 875 s: 12 CL Xt. R. 506 He should notexpress Ins opinion dpon any 
question ot fact arising in such cases nor rely upon Che views put forth by the committing’ Magistrate 22C 805v 
This pfo\iSion should be availed of by the Judges only ifi cases uhere the facts are intricate or complicated and 
tliererore be expedient to exphin or marshal the same Eien m those cases, the Judge should not he 
nnj do in charging a jui> express anj opinion upon any quesuon of /act arising in the case BhasH\a« 
A\^tvoui },in241ll 523atp 536 

3 Assessors not to be asked to reconsider their opisroa^When once the Judge has summed up the 
ca e to the assessors and taken their opinion he sitould not reopen the matter and press upon theirattentfon e 
part ot the accused s admission which appears damaging m order to induce them to alter their opmion. It is 
iroportint that the opinion of the "issessors whether good, bad ortndifferent, wise or foolish should be recorded 
is they are expressed without am influence irom the Judge, except such as maj be reasonably pxercised |Q the 
course of his summing up, 1886 A W H 22 Oiheruise a nitive assessor is likely to be unduly biassed bj the 
ittiiude of the presiding Judge 

4, When opinion of assessors may be dispensed with?— (xj IPTien {here ts no evidence isouly when 
tJiere is no evidence that a Judge cm withdraw i case from a jury or abstain from taking the opinion of the 
assessor 'Velr 11, 391 ,7 B. 0 C.R Cr Ca 82 Jii the laatmentioned case it was saidthat when ajudgment o5 
acquittal is recorded It is not necessarj to record the opinion of assessors but it has since been held that the 
omission would be a senous irregularity 28 Jf 598 (ri) ft^Aen Ike Public P'osecuiar rvttbdrams cue — 
^Vhen the Public Prosecutor has withdrawn the case with the consent of ihe Court an acquittal should have 
been recorded witliout taking the opinion of the assessors. An aoiuiitalwas i matter of right winterer the 
opinion of the assessors might be Rataalat 327 '' 

tv here m a trial for the abetment oi murder opinion of the assessors was taken and the Judge aaiuihed 
the iccused accepting that opinion but convicted the accused of causing the disappearance of evidence under 
s 01 I P C , held that U was itny erative for the Judge to take the opinion of the assessors on the charge 
relating to s. 201 I PC 23 Bern L tb 1318 

5 la other caies recording the opiaien ot aasesors (nporafive —in 24 M 523 at p. 635 it was f^id 
d iw 11 dtss^nling from 1 A. 6 10 and foUojnng 10 A. 414 and 32 W R. 34, that if a Judge should decide a case 
without inviting the opinion of the jssessore lie virtually bolds the trial without the aid of the a-ssessors <*110 
his f ndmi, of sentence cannot be regarded as one passed by aCourtof competent jiinsdiction Ihuswtef**^ 
a Sessions trial the accused first pleaded not gutlfy but in tfic course of the examination of the accused alter 
the compMfon of the prosecution e' idence she picailed grnUy and thereupon the Judge without taking 11 c 
opinion of the assessors found lier i 5 tifltj and sentenced her, it was held that it was the duty* ol tlie Judge to 
proceed with the trial as provided b\ ihis section and hear tiie defence and then take the opinion of bic 
assessors 7 Bom I* B 731. A trial is altogether bad if the assessors are not asked and are apparently not 
allowed to givean independent opinion jiithecase 40G>i63L Again wherea person was tried 
under ss. 397 and 307 I P C. and the juo returned a verdict of not guilty but the Sessions Judge oonvicte^^tw 
accused of an offence under & X-t TIC without rc " 

reference thereto and recording such opinion ns require ’ ^ 

334 . V person cannot be Ainvicted of an offence willi 

shows he has committed in a case tried with the aid of assessors when the opinion of the assessors Jias not pe'.n 
taken With regard to such charge Weir If, 391 Where tfie accused was tried at one trial for two o**®”*^ 

01 wfiicfi was a jury case and the otfier an assessor case and the Judge after taking the verdict of il e , 

lomitr dnrge took the opinion of {wo of the j ron only on the latter charge and convicted Ine . , ► 

both il e charges the convicuon on the latter charge was set aside for non-compl'ance with ilie pfm 

8 2(59 (j) nad uith this section The laifure to take the opinion of alt the jurors as assessors amm - 

samcri ornKsion or irfeguJantj curab/e unders 537 26 M 698S21H L J 520»=10J! I»T 22«*> 


If c. condiision nmved at by' tach assessor f m afso ifte grounds of his opinu n, SessioiH Judges stfi ** ■■ 
call bill inakt }| ffiftlhglble and precise Oadh Cr Dig at p IS. 

7 Each AMettor ihoold be eneonraged te state groandt of hU onifilon -->In 2 Boni 
CJ., remarked \\ c arc Jed by the meagre n-oifd of the assessors oiinioii In tins caSc to {loiiit out » 
I !«• Il is U at a'^ieasors do It !,■ invited nnd eiico nwged 1 y Sessions Judge to state briefly th® groi uus 
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oi tlieir opinion as « ell as the result, see also S Bora. Zi. 1^323. AsscsssorS*irc.ipix}intcdtuaid the Judge in the 
trial and are to gii-e their opinion and when that opinion differs from th-it formed by the Judge, he should always 
asoertniu the grounds of the assessopi opinions, 3 W. R. SI. Where, m i case med with the aid of assessors,* 
the Sessions Judge’s \iews differ from the opinions of the nssessors and lie gites judgment without conforming 
to ihcir opinions it is his dut) to record in his judgment the opinions of tlic assessors witli the reasons given 
b\ the 11 fortheiropinions,43P.R.190Sc= 192 P.L R. 1905=- 3Cr. L.J. 132. 5/^ alsoS C.L. J.S9 ssSCr. L. J.121 
and 24 M. S33 as to the value tobe nttidn.U to the opinion ol assessors. I.ach Tssessor should be called upon 
to state his opinion orally, 9 C. 873 It is irregulir to tike a joint opinion, 41 P R. 1887. When n Judge diflersj 
Irani assessors, the grounds of e-ich as.sessors opinion should be distinctly recorded by him As it is not a I 
\erdict but an opinion indnothtiing iiiy legil viiidity us weight depends solely on the reason and sense/ 
by w hich )( IS supported, S W. R. 6 snd 21. 

Formofrecord—groundofevh assesses sopmxoH must be recorded. — When a Sessions Judge differs 
from the assessors or any of them, it is desirable to hue a record not merely of the opinion of each assessor but 
, ' Such a record Mill be oi use to tlie Court 

■. I lessions Judge should therefore record also 

_ ■ , ^ * ssessor bases his opinion. Such grounds 

should be eliated by putting speafic and pointed quesuons to the assessors on the important and salient points 
on which the decision of the case really depends and wmting their opinions thereon —Afadras Cnmtnal Fufes 
of Praehec ss 243—215 The record of the opinion of each asvessor should appear al thecomniencemen'f ofthe 


opimoa While avoiding prolixity a Sessions Judge should be cireful to be intelligible ind precise in recording 
such ojJimons.— lf’iWinf, 116, CJr- Chap "Kl IV, p. i39, CV , p J3 , 

8. Oatiset cptfUoB oa each charge shatUd be takeau— \\ here an accused ts tried on two charges, it is 

Qecess.iiy tint the assessors should give a definite opinion whether the prisoner is guilty oi either, and, if so, of 
which of the charges preferred agamsi him, and thit the Judge in delivering his judgment should give it with 
adi ertence to the opinions of the assessors, 23 W. R, 34. Where he fails to do so, die convinuyn ts liable to be 
set aside nnd a fresh trial ordered, tS W. R. 3. Set also 10 A> 411 dissenting bom 1 A. 610; 18 B> 414 and 
28 K. 598 See Note below < i •> ^ > , i 

9. I> a ceninltatloo between the astcuort allowable 7—* Wemnnot find iirthe Code any provision 

authoruing or foibidding the Judge to allow consultation between the assessors and although we are not pre* 
pnred to dcade that the judge may not in his discretion do so, we follow the opinion of Rhashiah Avt anoar, 
J , expressed in 34 H. 623 to the extent of holding thit he is entitled to have before him eacb^assessor’s indivi 
dual and independent opinion 18. Cr. L 4. 717 (tf ) i , 

10. Qaeitlani malt be pat dnlj' after deliver/ of opinion. — S SOU gives the Judge a discretion to sum 

up the evidence for the benefit of the assessors if he thinks neceSs.iTy, but u gives no povver to question them 
until they have delivered their opinion orally and he has recorded such opinions. If there is anything obscure 
III their . « ■ ■ ■ 

allow th ■ ’ . ' ■ 

iinerfert «■ . • .1(1, 

A Judge should allow the assessors in the first instance to give their opinion in Uieir own language and way 
and tlien when they had completed what they had to say, it would be open io*the Judge to put to them such 
questions is ire necessary to eJiicidaie or sujiplement their opinion, 41 C. 358. 

IL Dat/ of Judge to preaensee JadgmeoL — hailureonihe pan ot a Judge to record a judgment on a 
charge tried with ilie aid of assessors, is inegubr, but having regard los. 517 might not invahditc the tnal, 
Vfetrll.SW. 5reilso8 B.H.C.!Lct Cu.59; 9 W.R.Slandl0 W.E.7* , 

12. Doty of Judge In dealiog with opinions of niiessors.— The opinions ot assessors mist have no 
doubt regard paid to them but ifter all it is the Judge who has to deade the case on the facts as well as bw 


assessor denved from j-«rsonal knowledge and unsu^iortcd by evidence on record 24W.R.28. 
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13. Befcrence to heads ol charges to the Jory b ilot saMelent where the Jury are treated as aMessori— 

When m accused pei^on is charged at the same tnal with several offences of which some are and some are cot 
triable by a jury and with respect to the heads of charges on which the Sessions Judge convicts the jury become 
assessors it is the duty of the Sessions Judge under s SOd to jx’onounce a judgment containing the particular^ 
specified in s 367 A reference to the heads of charge to the jury is not a suffiaent compliance with tl e rerju re 
ments of the section Ratanlal 426 

li. Practice— Prosecuting pleader not t« be employed In recording summing np —A Sessions Judge 
should not utilize the services of the pleader ftw the prosecution for the purpose of recording his summing up to 
the assessors. If he is not capable of recording the substance of it himself he should emploj an independeot 
person for thit purpose 9 C. 875 

15 Practice— Record of prevlons conviction when to be referred —In trials before a jury or assessor^, 
the rerord should invariably show that reference to the previous conviction has not been made until the s b- 
sequent oflence has been found proved against the accuse 12 C L. R 555 

16 Fresh evidence cannot be taken after assessors have given opinion, — When a Sessions Judge li3> 

taken the opinion of the assessors the trial is at an end except for the purpose of giving judgment and if there 
,s a con - ‘ - ‘ 

fresh qvi I’ I . 

tnal )or , 

Q *- -ommuni 

c that tl e 

a ourt at-if 

a Surgeon 

be ought to hive ndjourned Uie tnal and procured tlie evidence of the Surgeon like that otany other witness 
1889 A. W K 18t Similarl) where after the assessors had been discharged the Judge took some evidenot to 
prove that a statement had been made by a person whtrwas d6adat the time of trial s>retria1 was ordered ts 
the evidence was not admissible 18 A 136 

IT Jedgmeet and eeatence by snecsssor of trialJadge Ulegaf —Whereafter the assessors had guett 
their opinion- the Jud„e left the district without recording his finding or judgm’ent and his successor after 
considenng tin. evidence recorded at the trial convicted and passed sentence on the prisoners the convict on 
was qusshed and a retrial ordered 21 W R 47, 8C L J 59»8Cr L J 131 

18 Reealling assesaon after theif discharge -nWben assessors have giveatheir opinions and tl « aw 
discharged a_h«ssion.s Judge einnot recall them and amend the charge and convict the prisoner on such 
amended ebarg^e 1 W R. 40 

19 Jadge cannot cancel trial after delivery of opinion by atsessori, jadgment matt be givcw— 
The assessors opinions having been recorded the Judge has no option but to give his Judgment in accordinc* 
^ith the sectioa He cannot cancel or set aside the tnal because when writi|ig his judgment be finds th*.re has 
been a misjoindtr of charges and is of opinion that the tnal is illegal s. S37 (a) does not invest tfic Judge ui 
authontv to cancel his own completed trial 16 Cr L J 834 (B.) 

/ — Proeedi re tn Case of Prt.vtous Convtetton 
^310. In tlie c ise ol i tnal by a jury or >vit^ the aid of assessors when the »ccu:<-d 
IS cliar^cd with an offence and further charged that he js by reason o^^ 
Procedure m ca->e ot previous conviction liable to cnhan,.ed punishment or to punishment 
previ JUS conviction d fferent kinds for such subsequent offence the procedure prc«cnbed hy t ^ 
lorcgoing provisions of this Chapter shall be modified as follows vts 
(a) Such furthir chtrge shall not lx. read out in Court and th-* accu'-cd slnll not 
askwl to plead thereto nor shall the •jame 1 «. nkned to hv the prosecution or 'll!' evid 
adducwl thereon unles-^and until 

(/) ht Ins been convicted of the subsequent offence of 

(//) the jury have delivvreel their vercl ct or the opinions of the ^sse^>^^or^ h ive “c-c 

recordcel on tin cl ir^,c of tlie subsequent offence 

>*01 msi b** |>.H.n«ul«i tolMir onSlOSy 4<s XVlMof Itll 
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{b) J n tlic case of a tnal held v\-ith the aid of assessors, the Court ma> , in its discretion 
proceed or refrain from proceeding with the Inal of the accused on the charge of the previo6\ 
com ictioiis 

1. Scope of the leeiloa.— The whofe ‘icetlou ha> beenrednfted by Act 5CVIII of 1923’ *CL't#)of the 

t>res:iit section is cmirelj new under which the Coart fs given a discretion to proceed or not with the trial of thfe 
accused on the charge of the previous convictlan In case o/ a trial with the aid of assessors. (See StaiemeiHt of 
Objects attd Reasons, 1914 J The main object of this section is to prevent the interests of the accused from 
being prejudiced by the production of the proof of previous conviction before jury or assessors Ijefore Ute accused 
IS convicted of the subsequent offence charged. i '// 

2. BThea to pat in preof of preWaaa eeaviciloa?— Records of previous conviction should not be p'ljt 

in until tlie tnal is concluded. They can only be used after conviction m determining the measure of punish 
menl, 3 W. E. S3. In cases ined by ' ‘ , ■■ 

accused IS charged with previous conv .*• 

to s.a> ‘‘ that he had heard that tlie acc ‘ 

on the ground that this Improper statement pf tlic witness might have probably influenced the verdict of the 
tury, 1890 A. W. H 12 Reading a cha^e relating to previous cohviLtion dunng trial, will amount to a positive 
misdirection, 9 C. 183; 10 V. R. 39 ; and it is most essential Uiat the procedure In jury tnals in the Sessions 
Court should be conducted with preasion, regulanty and close attention to the rules laid down in this section, 

1S90 A. V. N. 12. In jury tnals therefore the record should invanably show that reference to previous conviebun 
had not been made until the accused was convicted of the subsequent offence, 13 CL I*. S. 855 Rut where this taile 
WAS contravened m a clear case of theft, the High Court refused to interfere with the conviction, as the accused 
had not been prejudiced IS tL L. R. 110. Note 33(t')at p 799 p 

3. Precedara la respaet *of prerieai eeavletlon* la case referred k» High CeorL^-Section 307 and 
tins section provide that accused is not to be asked id plead to prior convictions until he his been 'convicted oh 
€ie chaige nndertnaL Where a Court of Session makes a reference to the High Court under this sectioov there 
Is no conviction or acquittal la the Sessions Court and it is only after conviciion by the HighiCourt that 
the accused can be asked to plead to previous convictions. SO W. 134 The Smsions Judge ought »6t to ceU 


gnr/Zj' to previous convictions, afier the jury had given its verdict, but before reporting the cate under this 
section for the orders oi the High Court in 9 Bom. L. R 330, the High Court afler convicting the accused 
remanded the case to the Court of Session in order that it ma> proceed to finish the tnal bj* applying the 
pn>ccd«reofs 310 and passing sentence. The correctness of this procedure IS doubtful 

4 Natorc of prevloas cooviclion to appear on the face of the record.'-* Where an enhanced seiitetice 

is passed m consequence of previous conv iction, the Sessions Judge or Magistrate shall state in his judgment, 
the date oi such previous conviction and the sentence passed as well as the particular ofience charged. Rule 
39{(tf G A* ts-id Cr O / 29, amended Bmshcfortot ihe diarge smtag the previou!i conviction n<s^ 
not show tlie extent of the former punishment, 4 U. K. C> B. Appx. XI. i 

5 HowprevioasconvIatioB proved.— 5<rrS-51l An extract from a record of the previous conviction 

IS not evidence o! the conviction without proof of identity Where such an extract was admiited as evidence 
o' tlie conviction on the accused's denial, it was Aetd ihaithe procedure was more than a mere irregularity, 
■Jk-'- I*. "*"* ' P I. P *rr* 'TT '•«' 4. Vr V Itt o»,— t of the accused m respect of Uie 

, the question which might be (>ul 

1,0 ' . ' : i V. 233. But a Sessions Judge Is 

• him of previous convicuoos 

. • iirj as to previous conviction 

t •’ I 

6. Prevloas convlstion enUIde British Indie eesnotbe taken iato eceoooL—Berar torms no part of 
British India. Hence a conviaion in Berar purporung to be under the Indian Penal Code is not a convinion 
utifltr ihit Code, consequently previous convictions had in Berar cannot be considered for the purpose of 
c'Trctiiiy. the punishment on the second conviction in Bntish India under the ren.-U Code. But it is ijo) 
imiHopcr to take sudi com icuons into consideratioa in roeasunng the punishment which the Court Is competent 
to iwinl irrespective of tliose speaal provisions of law. 7 C P. Cr. 34 
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13. iRefereoce tobe&ds of cbarjei to the Jftryis not iBfBeielitwbepotbeJnry are treated uatieuort.- 

Wben -in accused person is chained at the same tnal wrth several offences of which some are and some are eo 
triable by a jiuy anduith respect tothe heads of chanson whidi the Sessions Judge convicts the jury become 
assessors it is the dnt> of the Sessions Judge under s. 309 to pronounce a judgment containing the particulars 
speafied in s 367 A reference to the heads of charge to the jury is not a suffiaent compliance with tl e requ re 
ments of the section Ratanlal 426 

11. Practice— ProBecQtlsg pleader not io be employed In recording Btunmlng np —A Sessions Ju^ge 
should not utilize the services of the pleader for the prosecution for the purpose Of recording his summing up to 
the assessors. If he is not capable of recording the substance of it himself he should emploj an independent 
person for thdt purpose 9 C. 876 

15 Practice— Record of prevtoss coovletion when to bo referred —In trials before a jury or assessors 
the record should invariably show that reference to the previous oinviction has not been made until the sub- 
sequent offence has been found proved against the accused 12 C. L. R SS5 

16 Fresh evidence cannot be taken after assessors have given opinion,— When a Sessions Judge 1 as 
taken the opinion of the assessors the triai is at an end except for the purpose of giving judgment and if ih^e 

nd cause 
1 1> 1^33 lUa 

dge after 

closing the case and recording the opinion of die assessors reserved judgment Tlien he had private conimiuii 
cations and interviews with the Civil Surgeon regarding ibe mental conditiou bf thq accused that tie 

anion of the Judg*,,in discussing the condition oi the accuseds mind wnh \he Civil burgeon out of Couit aiid 
a)t^r taking the opioion of the assessors US', illegal “*• •* < - ' ' = "■geon 

he ought to have adjourned the tnal and procured i 

1889 A W K 181, Similarlj where after the assessor 

prove that a statement had been made by a person nrhtrwas dbadatthe time oi tnal airetnal was ordred as 
the evidence was not admissible 15 A 156 

17 Judgmeet sad senteoce by aacetsser of trial Judge illegal —Where after the assessors had gittn 
their opinion the Jod„e left the district without recording his find ng or judgment and "his successor after 
considering the evidence recorded at the trial convicted and passed sentence on the prisoners tbeconiictw 
was quashed and a retrial ordered 21 W R.<7, 8C.I< J 59e6Cr L J 131 

18 Reoalliflg assessors after their discharge — iWhenas>essorsiiave given their opinions and tl c) ■*» 
discharged a-hessioas Judge cannot recall them and amend the charge and convict the prisoner on such 
amended charge 1 W R. 40 

19 Judge cannot cancel trial after delivery of opinion by assessors, judgment must be givec.*' 

The aiisessors opinions having been recorded the Judge has no option but to give his judgment In aeconlinw 

with the section. He cannot cancel or set aside the tnal because when writing his judgment be finds tlu-re bas 
itfew j .mvj«mutroi*ohngesrjir »'»ifoi‘opiaTiu»Tnfcn*CiVrdTaa'«'Mt:gaa’ s: Alw’/h'd?® '‘’’■1' 

authoritv to cancel his oun completed trial 16 Cr L J 834(8.) 

/ — Procedi re m Case of Previous Con tclwn 
'^ 310 . In the case oi i tnal by a jury or the aid of assessors when the 

I'l clnrt,ed with an offence and further charged that he is by reason*® a 
Procedure in cjmj oi jjrcuoiis conviction liable to cnhan^.ed punishment or to punishment b 
previ JUS conviction diffirent kinds for such subsequent offence the procedure prescnhetl h/ ’he 

lorcgoing provisions of this Chapter shall be modified as follows vts 
(a) Such further charge shall not lx. read out in Court and ih* accuscvl shall nut k 
askeil to plvad thereto nor shall the same I e ref rred to bv the prosecution or anv evi e»-c 
adduci-d thereon unless and until 

1 1 ) liL Ins been convicted ol the subsequent offence or 

{tl) the jury have dehvvreil thurverilict or the opinions of the assessors h »vc Ix'^n 
recordwl «in th< ch irj,c ijf tht subsequent offence 
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vs. 300J10] 

(6) In tlie case of a tnat held witbthcaid of assessors, the Court ma) , m its discretion 
profted or refrain from proceeding with the inal of the accused on the charge of the previoftV 
conxtctioiis 

1. Scope of ttio leclloa.— The whole section has beenrednfted by Act JCVIII of 1923’'CLV)of the 

jH-esciit section is cntirel> new under which the Court Is cl\cii a discretion to proceed or not with the trial of thfc 
accused on the charge of the previous com ictlon in case of a trial with the aid of assessors. (See Slaiemeriit of 
Objects and Reuons, 1914 j The main object of this section is to pretent the interests of the accused from 
being prejudiced by the production ol the proof of previous conviction before jury or assessors i>efore tlie accused 
IS convicted of the subsequent offence charged. i *'/ 

2. When to pat in proof of previost cenvfeUeB7~Records of previous conviction should uot be pilt 
in until tile tnal is concluded. They can only be used nfier conviction in determining the measure of punish 


on the ground that this improper statement pf die witness might hive probably influenced the verdict of the 
jury, 1890 A. V. N 12 Reading a charge relating to previous conviction during trial, will amount to a positive 
misdirection, 5 C. 763; 10 V. S. 89 ; and it is most essential that the procedure in jnry tnals in the Sessions 
Court should be conducted with precisioa, regulanty and dose atlention to the rules laid down in this section, 
1890 A. N. 12. In jury trials therefore the record should invariably show that reference to previous conviepon 


3, Froeedofe la r«sp«et *of praviaai eeaviettoa * !a ease referred t» High Cesrt.*— Section 807 and 
diiH section provide that accused isnotto be asked id plead to pnor convictions until hehns been 'convicted oh 
Ae dsarge ondertnaL Where a Court of Session maUes a reference to the High Court under this section,tthdre 
is no convietion or acquittal In the Sessions Court and it is only after conriciion by the TfighiCourt that 
the oocuied ein be nsked to plead to previous convictions SO W. 134. The Sesions Judge ought iiOt to chU 
upon the accused to plead to previous convictions pending a reference to the'fligh Court, but he might be asked 
to reoird the plea after the High Court had considered the reference This procedure no doubt Is pumbrops'iiod 
s 310 might be so modified with advantage, as toenabletJieSesstoosJudge to record the plea ol euxliy otmI 
{Hilly to previous convictions, after the jury had given its verdict, but before rejrorting the under this 
section for the orders ot the High Court In 2 Bore. L. E 336, the High Court after conviclinj' the accused 
remanded the case to the Court of Session m order that it may proceed to hni>h the tnal by* applying the 
pn>cedure of s 310 and passing sentence. The oorreaness of this proetdure is doubtful i 

4 Matnre of prevloni coovietlon to appear on the face of the record.— Where an enhanced sentence 
la passed in consequence of previous conviction, the Sessioas Judge or Magistrate shall state in his judgment, 
the date ot such previous conviction and the sentence passed as well as the particular offence charged Rule 
39 (if) ChU G N and Cr O p 29, amended. But the pan of the charge sWting the prev lous convicuon need 
not show die evtent of the former punishment, 4 H. R. C. fi. Appx. XI. ‘ 

8 How previoai cony tstloo proved.— .5«rs. 611 An extract from a record of the previous convicUofi 
is not evidence of the conviction without proof of identity Where such an extract was admiited as evidence 
o' Uie conv iction on the accused s denial, it was held that the procedure was more than a mere irregulanty, 
Weir II, 893, 6B.I1.R Appx. CLl and 1831 A. W. H. lili. The examination of the accused m respect -oT the 
previous conviction is without legal warrant or jusulicalion, the nature of the question which might be ^ut 
to an accused person being clearly indicated in & 342, 83 B. 129; 27 U. 233. But a Sessions Judge is 
ju-stified under this secuon m passing sentence on the accused on an admission by him of previous convictions 
and •■udi sentences will not be Interfered with, unless the irregularity in the Inquiry as to previous conviction 
iivs jirejudiced the acaued, 23 C. 639. See also 28 a 49. >' \ 

6. PreviOBs convistion antstde Britlih India cannot be taken Into aecoant—Berar forms no part of 
Lniis}) India. Hence a conviction in Berar purporting to be under the Indian Penal Code is not a conviction 
uiiflir thvi Cod'., consequently previous convidioir, had in Berar cannot be considered for the purpose of 
ejecting the punishment on the second oonvicuoii in Cntish India under the Pen-vl Code. Bui it is qof 
improper 10 take such convictions into consideration in measunng the punishment which the Court is competent 
to iwvrd irrespective of tliose speaal proviMons of law. TC. P. Cr. 24 , , 
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7 Previoi^B coavlctlos under local Uws^-lt has been held that a conviction under a local law like 
the Froiilitr entries FegulUion does not come nnderthe purview «i j.. 75 I P C and the provisions ol tliat 
section cannot be applied with reference to such a conviction 1 Cr. li 4. 1061 

8. XpplicabllUy of this section to trUU before Magistrate —Though this section does not m terms 
apply to tnals before Magistrates still clauses (ft) and (f) indicate in general terms the preciseness with whi h 
charges relating to such convictions should be tried 11 Bor L. R. 33. 

Section 310 of the Lode does not applj to tnala before Magistrates 50 C. 367 

311. Notwithstanding anything m the last foregoing seaion evidena 
When evidence of of previous conviction may be given at the trial for the subsequer* 
m^'be given ' offence if the fact of the previous -conviction is relevant under the provisions 
of the Indian Evidence Act 1872 

Nate. — Relevant ander the Evidence Act — See M 43 and 54 of tke Evidence Act as to circum- 
stances under which previous conv ictions would be relevant See 1 C. W N 146 | 27 C. JS9 and 4 1 W H 97 
As a result of the Full Tench Ruling in 14 C, 721, s. o4 of the Evidence Act was amended by Act III of )8‘’l 
with a view to prevent a prev lous conviction being proved in order merely to prejudice an accused penion. 

J —I \si of ]uro}i for Ht^k Court and summoning Jurors for that Court 
Number of special »312. The High Court may presenbe the number of persons uho^e 
names shall be entered at any one time in the special jurors list 

Provided that no definite number of Europeans or of Amencans or of Indians shall he so 
presenbed 

Heta.— The section has been amended b> the CnoiiRa) Law (Amendment) Act of 1923 ' The High 
Court special jury list should in our opinion be revised and it should no longer be limited to 200 Europeans ana 
200 non Europeans. It should include all who are qualified to whatever nationality they may belong Thi« 
revision will probably increase the proportion of non Europeans id the list Report of the Ractoi dhsheftseMS 
■Committee , . . 

313. (1) The Clerk of the Crown shall before the first day of Apm 

and'tpecidjuro^'"*'" subject to such rules 1 as the High Court from time totime 

prescribes prepare— 

(a) a list of all persons liable to serve as common luror^ and 

(ft) a list of persons liable to serve as spccaal jurors only 

(2) Regard shall be had in the prepantion of ihe latter list to the property chiracter 
and education of the persons whose names are entered therein 

(3) No person shall be entitled to have his name entered in the speaal jurors l.st mttvh 
because be may "hive been entered in the speaal j irors' list for a previous year 

( 4) The Governor General m Counal t or the Local Government ' in the case of fh^ 
High Court at Fort William in Bengal and, m the case of other High Courts the Local Govern 
ment § may exempt any salaried officer of Govemmeut from serving as a juror 

(6) The Clerk of the Crown shall subject to such rules as aforesutl 
prejwmg^l" ts* hav e full discretion to prepare the said list as seems to him to be proper 

and there shall Ijc no appeal from or review of his dea«ioii 

314. (1) Prehminaiy Usfs of persons liable to serve as common jiu ‘r^ 
Publication of hs« and a-> spcaal jurors respectively signed by the Clerk of the Crown sbi 

^ Ik. published once in the I ocal Official (rnsette before the fifteenth <lav o 

April n< xt after their preparation ^ 

H > 2 .ul).! I t-sl fnr uid * lllbrArtXIIof IfSi ... I .1 

2 Vnt f.t.« fr.m.4 Sr U» A lBb*b*<l U »l ooder fhi.wct il laTOniuacllon •» Ih • *H » r I P omd Ondh Ca W I 

I r> t r M.d .. II Ith Com I llul... tit Cfarga f •tfttf !■*> Huprlmw-nt dat'd 7th Vpn) 

{ Wdr-U n ln..ft«l aonnia. iUd.d br Art XYXVIltUina 
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(2) Revised lists of persons liable to 4>er\e as common jurors and speaal jurors 

respectively, signed as aforesaid shall be published once in the Locil Offiaal Gazelle before the 
first di> of Ma> next after their preparation ^ ^ 

(3) Copies of the said lists shall be affixed to some conspicuous part of the Court house 

315 * (1) Out of the persons inmetl in the revised lists aforesaid there 
m ^ summoned for each Sessions * m the town which is the usual place 

Presidenc> towns. of sitting of each High Court t u*? inan> of those who are liable 
to serve on special or common juries respectivcK as tlie Clerk of the Crovvn 

considers necessarj 

(2) No person shall be so summoned more thin oncL in siv months unless the number 
cannot be made up without him 

(3) If during the continuance of any Sessions it appears that the number of persons so 
Supplementary sum summoned is not sufhaent such number as may be necessary of other 

*uons. persons liable to sene is aforesaid shall be summoned for such Sessions 


316. Whenever a High Court has given notice of its intention to hold sittings at at^y 

place outside the t town which is the usual pbee of sitting of such Hi§h 
oumd^°"the ^s? Court for the exerase of its original criminal jurisdiction the Court of 
dency towns. Session at such place shall subject to any direction which may be giv cn bv 

the High Court summon a suffiaent number of jurors fiom its own li^t 
in the manner hereinafter presenbed for summoning jurors to the Court of Session 

317 . (1) In addition to the persons so summoned as jurors ihe said Court of Seswon 

shall if It thinks needful after communication with the commanding officer 
ry jurors. cause to be summoned such number of commissioned and non-commissioned 
officers m Her Majest) s Arm) resident within ten miles of its place of sitting as the Court considers 
to be necessary to make up the junes for the tnal of persons chvrgwl with offences before the Hiijh 
Court as aforesaid 

(2) All officers so summoned shall be liable to serve on such junes notuithstandinjr 
anything contained in this Code but no such officer shall be summoned whom his commanding 
des!res t-o hais evoawsf orr the ground of argent mditary riaty or hr say other spea-if 
military reason 

318 . Any person summoned under sections 315 316 or 317 who without hwfijj 

excuse fails to attend as required by the summons or who having attended 
Jurws to departs without having obtained the permission of the Judge or fails to 
attend after an adjournment of the Court after being ordered to attend 
shall be deemed guilty of a contempt and be liable by order ot the Judge to such fine ijs 
he thinks fit and m default of payment of such fine, to imprisonment for a term not exceed ng 
months m the aval jail until the fine is paid 

Provided tliat the Court may in its discretion remit anj tine or imprisonment so unpostxl 

* Word. Ib iDT«rt«d csmiOM vm.utetitutnl the vnni* a «• k Pra li.flCT towo hr Act XVIII of ms 
t Word. Id iBTcrt.d comma, wreutet tat«l for tbewonU ** at I««.tt«mt7>..vea c>f tbooc who are liabl. to .•rre on • vr jt ,urM, 
abd <mT.fc!ur of ttiod. who are Iidble to Mr*, on eonuoofi larira by Att XVUt of taoS 

t Word. Id lB*octcd«(is>nMa wrr*aub*tit\il.d for tb. irorda rreMdaecy^oicn 
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A — Ltst oj Jutars and Astessoisfoj Court of Session and summoning 
Jurors and Assessors for that Court 

319. All male perboiii ba«een the ages of tttent>-one and si\t> bliall except as ne\t 

. , . hertinafter mentioned be liable to serve as iuror» or assessors at anv tnal 

I nbility toserve "IS ... ^ 


juiors or ns'iessors 


held with n the district in which thej reside or t{ the Local Government on 
considention of local arciJtMstances, has fixfed any smaller area m thn 
behalf withm the area so fixed 


Notes.— J In Madras all per ons who reside outside die ndiusof 2 y miles where there is no raibaj 
comm ication outside So miles when there is raU vay communication and in Kistna Godavari and Malabar 
out ide 40 miles when canal commumc tion exists are exempt. See C O iio 1734 dated lO/A December 190a 
Madras R lies para 46 (y). 

i Remuneration to be paid — Jurors and assessors should not be paid allowances of any kind 
exceji in cases m whicli at the request of the Sessions Judge they had to come more than five miles from 
the Court house to visit the scene of the offence when they may be paid actual out-of pocket expenses. Madras 
G O J602 dated 2€ti Defober 1904 md O O Ato 234 dated lOfh February iplO \n Punjab if the jurors 
and nssessors residence be more than five miles from the Court each juror or assessor is entitled to his bona 
fide travelling expenses and if he ts detained for more than a day he is entitled to subsistence allowance at a 
rate not exceeding five rupees. Punjab Book Ctr 244 In Bengal j{ the usual residence of the juror or 
tssessor is more than five miles from the Court house he ts entitled to n dally allowance for attendance at Court 
only not less than one rupee and not more than five rojiees. Cat Gasette Apr^l !9M 


320. The following persons arc exempt from JiabJity to serve *s 
^ jutora or nssessors namely — 

'o) officers in civil employ superior m rank to a District Magistrate 
(i) salaiieil Judges 

{<•) Commissioners and CoUcctors of Revenue or Customs 

(d) Police-officers and persons engage<l m tlu Preventive Service m the Custoo’S’ 
Dtjkirtm nt 

(e) persons engaged m the collection of tht revenue whom the Collector ihmksfitto 
exempt on the ground of official duty 

(/) persons actually officiating as priests or ministers of their respective religions 
{g) persons m Her Majesty s Armj except when by any law m force for the titn^ 
Ikhij. they are specially made liable to serve as jurors or assessors 

(h) surgeons and others who openly and constantly practise the medical profes ion 

(0 legal practitioners (as defined b> the Legal Practitioners Act 1879) m actu'*' 

T r ici to 

(y ) persons employed in the Post Office and TeWgraph Department 

(i) persons exempted from personal appearance in Court under the provision’' of the 
t odi. of Civil Procedure sections 640 and 641 

(/) other persons exemptevl bv the l.ocal Government from liability to serve as jurors of 


Netei.— s. 640 of tile Co<le of Civil f rooedure relates to exemption of certain women 
in Court. S 641 relates to exemption of certain persons by the I/icnl Government from personal appw 

i totn Now jrr ss. 13^ an I lasof the 1903 Code <"78 as m grounds ol objection to persons sum 

t. ExemptlsB* by Local OoveremeBt— For Madras see G O No. 1734 Judicial dated »0M Dec^'^^ 
irtM In r nfdb mlliury men are nut exempt unless tile commancllnjr officer requires thera lobeeiron*' 
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2 ETetoptioB net a dteqnallfleattoa — Peisonsulxiarc exempt from service ns jurors are not incapable 
oi een, ing as exemptions cannot be treated as a disqualtficatloti under & 278 

3. PerioDt eiempted may be eammoBed te try Earepeans.— s. 4bi 

321. (1) The Sessions Judges and the Collector of the district or such other officer as 
the Local Goternment appoints tn this behalf, shall prepare and make out 
as^e^sori alphabetical order a list of jicfsons liable to serve as jurors or assessors 

and qualified m the judgment of the Sessions judge and Collector or other 
oihcer as afore&ud to ser\e as such, and not liktl) to be successfully objected to under section 78, 
dau'^(^)to(/4) both inclusne 

(2) The list shall contain the name, place of abode and qualit) or business of every such 
person , and if the person is an European or an Amencan, the list shall mention the race to which 
he belongs. 

Npica.— 1 What class flf periOBs are cHgibte as Jaren.— In selecung persons to serve as jurors and 
assessors, a Ses^iions ]udge should dioose persons of an independeni condition in life, men of judgment and of 
experience 23 W. R. Persons of high soaal position should not be placed on the list oi assessors as native 
sentiment upon this point is nghtly or wrongly not in favour of such nomination, 1897 A. W. N 167. Even in a 
district m which there may be no Sessions Court a jury list sliould be prepared for use should a tnal be held by 
the pistnct Magistrate under s. 451 r 

2. Qaallfled pertena not to be arbitrarily exeladed —It is not ojien to the Sessions Judge or Deputy 
Commissioner to arbitrarily exclude from the list anv person who is liable and qualified to serve as a juror or 
assessor and who is not likely to be successfully objected to under s 278, cIs. (^) to (A), both inclusive;. Sjiectal 
exemption from liabilit) to serve can be granted only by the Local Government under c) (y ) of s 820 C P O' 
Or, Part// No 33 

3. Vbat the list theold coatala la addition to partlealars ipeelfied in cL (2).— The list should also 
'«ho« against each person included m it the language or linguages understood by him. C P CV. Or, 
Pvill No S3 

4 Holding Sessions anysrhere within the Set^ons diyision may not bo permitted by liiessM^LisL— . 
Where die be^iofii' Judge of Caoara asked the Hi^h Court for sp^ial ^rmission to holdTii? Comt at birsi 
instead olat Karwar for the September Sessions of 1886 Af/<T.asse$sors can only be chosen from the list prepared . 
under this section which can only be revised once a year [s. 324 (6)J The Court, therefore declined to grant | 
the i^miission asked for there being no assessors available for Sessions at Sirsi, Ratanlal 304 

8 Jary Hat to be carefally revised.— AH Collectors should exercise great care in the revision of the 
jurors list so as to ser> e the inclusion of all qualified persons oi intelligence who are liable to serve and the 
exclusion o! those who are not fit to sit as jurors Afadras G O No 474 dated J6/A ATareh 1889 

322. Copies of such list shall be stuck up m the office of the Collector or otlier offic»-r 
lublication of list aforesaid, and in the Courthouses of the Distnct ^lagistrate and of ih> 

District Court and extracts therefrom m some conspTcuous place m tli' 
or towns in or near which the persons named in the extract reside 

323. To every such copy or extract shall be subjoined a notice stating lla' i '-n 

to the list will be beard and determined by the Sessions Jud^»- ^rriT ^ 
Objections to ist other officer as aforesaid, at the Sessions Court liouse. son a* 

mentioned m the notice 


324. (0 Po*" hearing of such objections the Sessions Jaij" 
Collector or other officer as aforesaid, and shal^ st ; 
mentioned m the notice, revise the list and hear zir 
jierons interested in the amendment thereof and shall stnke out ib^ 


Revision of list 
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suitable m their judgment to ser\ e as a juror or as an assessor, Or who may establish his nght to 
an) exemption from service gi\ en by section 320 and insert the name of any person omitted from 
the list whom they deem qualified for such smice ‘ 

( 2 ) In the event of a difference of opinion between the Sessions Judge and Collector or 
other officer as aforesaid the name of the proposed juror or assessor shall be omitted from the list. 

(3) A copy of the revised list shall be signed by the Sessions judge and Collector or 
other officer as aforesaid and sent to the Court of Ses'>ion 

(4) Any order of the Sessions Judge ami Collector or other officer as aforesaid in 
preparing and revising the list shall be final 

(5) Any exemption not claimed under this section shall be deemed to be waived unti 
the list IS next revised 

Annual revision of Th^list so prepared and revised shall be again revised once in 

list every year 

(7) The list so revnsed shall be deemed a new list and shall be subject to all the rules 
hereinbefore contained as to the list onginally prepared ' 

325. In the case of any district for which the Local Government has declared thatthe 

tnal of certain offence shall, if the Judge so direct, be by special jury, the 

of s^^fjurors°^ Sessions Judge and the Collector of such district or other officer as aforesaid 

shall prepare m addition to the revised list hereinbefore prescribed a 
special list containing the names of such jurors as are borne on the revised list and are w the 
opinion of such Sessions Judge and Collector or other officer as aforesaid, by reason of their 
possessing superior qualifications in respect of property, character or education, fit persons to 
serve as special jurors provided alwa>s that the inclusion of the name of an> person in such special 
list shall not involve the removal of hts name from the revised list nor relieve him of his liability W 
serve is an ordinary juror in cases not tried bj special jury 

326. n) The Sessions Judge shall ordinarily, seven days at least before the diy which 

he may from time to time fix for holding the Sessions, send a letter to 
District Magistrate District Magistrate requesting him to summon as many persons named m 
to summon Jurors and , , f. . . .. . r- . to 

assessors. the said revised list or the said special list as seem to the Sessions juogc 

be needed for trials by jury and tnals with the aid of assessors at the 
said Sessions, the number to be summoned not being less than double the number required for any 
such tnal * ' and including where any accused person is an European or an Amcncan as manj 
Europeans or Amencans ns may be required for the purpose of choosing jurors or assessors for the 
tnal " 

(2) The names of the persons to be summoned shall be drawn by lot m open Court 
exclutlmg those who have served within six months unless the number cannot be made up without 
them , and the names so drawn shall be speafied m the said letter j 

(3) j Where the accused requires and is entitled to be tned under the provisions of 
section 27^ there shall be chosen by lot m the manner prescribed by or under section 276 from 
the whole number of persons returned the jurors who are to constitute the jury until a jury contain* 
mg the proper number of Europeans or Etirojieans and Amencans or of Indians as the case mav 
has been obtained 
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Pro\ided that m any case !n which the proper minibeV'of Europeans or Americans 
<annot otherwise be obtained the Court may in its discretion for the purpose of constituting the jury 
summon anj person excluded from the list on the ground of his being exempted under section 320 
(4) Where, under the proiision to sub-section (3) the Court proposes to summon as a 
juror any person in His Majesty s Army , the pro\isions of section 317 shall apply m like manner 
as th^y apply for the purpose of the summoning of military jurors for a tnal under section 316 

Notes.—! Form of precept to District Magistrate to summon jurors and assessors IS gt\en in Sch V, 
Form No 32. The duty of issuing a precept which li imposed on the Court of Session by this section cannot 
legally be penormed by a Subordinate Judge in temporar) charge of the current duties of the Court of Sessions, 
Jlatanlal 113 

a Object of seetloD— Trial by jarori not eammooed— The object of the provisions m this section 
-and ss. 276—279 is to secure an Impartial tnal by rendering impossible any intentional selection of jurors 
to try a particular case and an accused person has a nght to daioi to be tned by a jury chosen with stnet regard 
to ail the safeguards provided therein to secure perfect impartiality Where on the day fixed for the tnal of a 
jury case only three jurors were present m Court and the Sessions judge summoned the other jurors necessary, 
hom among ^e residents of the town held that the facts that the jurors were summoned from among the 
■residents of the town ivere speaally selected and were not summoned after being chosen by lot, as the law 
requires from the whole of the persons liable to serve on the jury iv6re very serious matters inasmudi as they 
a&ected the constitution of the Court and the irregutanty, therefore was not cured by s 537 7 C. W N 188 If 
the Judge was unable to obtain a panel in the manner provided by this section it was hts duty to postpone the 
tnal and to proceed under this section to obtain a sufficient number of jurors See Notes to s 276 at jx 657 

3. Trial with the aid of assessor not lammoned ^The tnal held with the aid of an assessor who has 
jiot been duly summoned (it being not proved that his name was in the list of assessors and be could be 

summoned) is illegal and the defect cannot he cured by s. 537 The fact that the accused did not object is 

tmmatenal 13 0 C 337 w 11 Cr L J. 734 { 1894 AWN 207 But it is not illegal to select as an assessor one 
whose name was In the list and was summoned to attend on a particular day, bul who attended on another day 
•o! the same sessions, 17 Cr. L J 17 (A ) See Notes under s. 284 

327. The Court of Session may direct jurors or as^e^50^s to summon'd at other 
periods than the penods speaiied in section 326 when the number of tnals 
before the Court renders the attendance of one s“t of jurors or asacssora for 
a whole session oppressne or whenever for other reasons such direction is 
found to be necessary 

328. Every summons to a juror or assessor shall be in writing and 

shall require his attendance as a juror or assessor, as the case may be at a 

time and place to be therein speafied 
For Forms ot summons to assessors or jurors r^rSch. V Nos 33 and 33 

329. When any person summoned to sene as a juror or assessor is in the S'^rvi'-^ of 
Government or of a Railway Company , the Court to serve in which he is so 
summoned may excuse his attendance if it appears on the representation of 
the head of the office in which he is employed that he cannot sene as i 
juror or assessor, as the case may be, without mcomentencc to the public 

330. (1) The Court of Session may, for reasonable cause excuse any 
juror or assessor from attendance at anv particular session .C f 

(2) The Court of Session may if it shall think fit at the concluMOn of 
am tnal by bjKaal jury, direct that the jurors who have served on such jury 
shall not be summoned to serve again as twelve 

months. 

*8ub-«f(t»a (0 h*. bmia(td«4Iv Act Xll of li i 
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331. Cl) At each Session the said Court shall cause to be made 5l 
awssore attending"^ names of those \iho ha\e attended as jurors and assessors at such 

session 

(2) Such list shall be kept with the hst of the jurors and assessors as revised under 

section 324 

(3) A reference shall be made in the margin of the said re\ised list to each of the na®^ 
which are mentioned m the list prepared under this section 


332. (1) Any person summonetl to attend as a juror or as an assessor who witl®^^ 
lawful excuse fails to attend as required by the summons or who lia*"®? 
a f nda'^e uroror ^^f^nded departs without having obtained the permission of the Court 
assessor to attend after an adjournment of the Court after being orderet^ ® 

attend shall be liable by order of the Court of Session to a fine 
exceeding one hundred rupees 

(2) Such fine shall be levied by the Distnct Magistrate bj attachment and sale of ^”1 
moveable property belonging to such juror or assessor within the local limits of the junsdictio'^ ® 
the Court making the order 


(3) For good cause shown the Court may remit or reduce any fine so imposed 

(4) In default of recovery of the fine by attachment and sale, such jufor or assessor 
may by order of the Court of Session be imprisoned in the Civil Jail for the term of fifteen diX® 
unless such fine is paid before the end of the said term 

Hotes —1 Serving of aamraons by registered letier is illegal —The issue of a summons b> 
letter is illegal and not being authorized b> law conviction based upon such service is illegal and wiU be 
aside 1 C W N 116 

7 Legality of service by affixtaeo— obligation to report change of address —Where a 
been fined for non attendance and it was shown he was not lixingat the house when the summons was . 
by fixing the duplicate to the door of hjs dwelling house and that he had no knowledge of the service of 
summons it was Md that the law does not contemplate the imposition of an obligation on persons on the j™' 
list to notify their change of address to the Court before leaving their usual place of residence ^ 

arrangement for acceptance of scrMceof summois or for intimating to the Court their inability to attend P 
W M 887 


^ fto append Iroia an order imposing a fine —140 appeal lies from a i order fining an assesaoi 
for non-attendance. But if a juror or assessor 1 as been fined and he subsecjuenily gives good ground such 
illness for his non attendance the Judge should reconsider his order 8 V B 83 


4 Gentlemen of high rank shonld not be pmt on assessoFi list — A gentleman of high rank 
was summoned to attend as an assessor and he put forward a plea of sickness which was disbelieied ^ 
Sessions Judge who fined him Rs 100 In an application for revision it was that such persons 
position should not be placed on the list of assessors as native sentiment upon this point is rightly or wron 
not in favour of such nomination 1897 A W N 167 


Z, — Special pnrvtstons /or High Courts 

333. At any stage of any trial before a High Court under this Code liefort. tht 

of the verdict the Advocate-General may if bethinks fit inform me o 
fewer of Advocate- on behalf of Htr Majesty that he will not further prosecute the detenew 
^aroa * prose- charge and thereupon all proceedings on such charge 

defendant shall be stayed and he shall be discharged of and from the sa 
Ikit such d schar^i shall not amount to an acquittal unless the presiding Judge otherwise directs 
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Notes.—!. Cues where Nolle proieqni was catered.— At the Cnmtnal Sessions of Calcutta H'S^ 
Court the tnal of the accused had commenced before Mr justice R and evidence partly had been gone ihio 
when the Judge retired from the case under s. 6S6 as he tvas a shareholder of the prosecuting bank, and the 
was adjourned without the jury being discharged. The Chief justice purporting to act under cL 13of theChaft«f 
appointed another judge to preside at the tnal of the accused In answer to a question by the Judge, the Stand 
ing Counsel intimated that he intended proceeding with the tnal from the point where it had been left, wh^re 
upon It tvas contended on behalf of the accused that the presiding Judge could not proceed wth the tnal as 
Air Justice R and the jury empanelled before him had soil xYttustn of the case The Advocate-General entered 
a Nolle prosequi and the accused u as discharged, 2 C. W. N. <S!. See also 8 C. W. N. <3 noted under s. 305, 
7 C. W, N. 31, noted under s 232 and see Nirmal Kantx Jtoj^s Case II C. 1072 for other instances 

2 English practice— when a Nolle proseqa! U entered —A Nolle prosequi to stay proceedings upcm an 
indiamem or information pending in any Court may be entered b) leave of the Attorney General at the instance 
of either the prosecutor or the defendant at any tune after the bill of indictment is found and before judgment 
N V Dunn, 1 C. and K. 730. This power of the Altornej General is not subject to any control by the Courfs , 
but does not interfere with the nght of a Judge to allow a case to be withdrawn on the application of a private 
prosecutor R v Onnptroller of Patents ,rf is distinct from, and has dot 

the same effect as offenng no evidence and submitting to acquittal Elworthy v Bird 2 Bing. 258. ft 
appears to be preferable to an application to discharge the recognizances of the prosecutor and witnesses Th'* 
usual occasion of granting a Nolle prosequi is either where in cases of misdemeanour a civil action is deped*f* 
ing for the same cause, R \ 2 Bar. 719 1 or where any improper and vexatious attempts are made 

to oppress the defendants as by repeatedly preferring defective indictments for the same supposed offence, ^ 

V Guaretgf, 1 V. BL 813 f or if it is deaf that an indictment t» not sustainable against the defendant A No^^ 
prosequi may be entered as against one of two or more defendants who are jointly indicted to enable one su^h 
defendant to give evidence for the Crown against his oodefendants. Arehbold.pp. Halsbary,Vo\ V, 

pp 239— 351 

Effect of a Nolle proseqal— Nolle prosequi puts an end to the prosecution but does not operate ^ 
a bar, or discharge, or an acquitul on the ments, Goddard \ S»nth 8 Med. 281, and the party remains liable ^ 
be re-indicted Fresh process m-iy not, however, be awarded on the same indictment, R v Allen, 1 B arid 
8.830} jP V RFitchel, 3 Cox 98. Arekbotd, p 146 See Notes under s. 403 Where an accused person w^* 
discharged before the Calcutta High Court under ss 363 and 266 I P C. and an order of discharge passed dO 
the Advocate-General entering a Nolle prosequi, the accused was subsequently put up before a DepuV 
Magistrate who held that he could not be tried Aeld that the Magistrate could lake cognizance of the cas« 
The order of discharge could not be set by any tribunal and it did not require to be set aside for fresh proceed* 
jngs on the same charge (29 0.72S referred to) 40 C 91 , 82 C 990 

334. For the exetaseofits original criminal junsdrction, everj High 
Court shall hold sittings on such days and at such convenient interval 
the Chief Justice of such Court from lime to time appoints 

335. (1) The High Court shall hold its sittings as the place at which 
It now holds them, or at such other place (if any) as the Go\ emor General 
Counol m the case of the High Court at Fort William, or the LocaI 

Government in the case of the other High Courts may direct. 

(2) But it maj , from time to time m the case of the High Court at Fort William with the 
consent of the Governor General in Counol and m all other cases with the consent of the Loc^f 
Government, hold sittings at such other places within the local limits of its appellate junsdiction as 
the High Court appoints 

(3) Such officer as the Chief Justice directs shill give notice beforehand m the Local 

. , Offiaal ofallsittingsintended to be held for theexeroseof iheonginal 

.Sotic ol MUmEi 

336. [Place of tnal of European British subjects ] Omitted by section 20 of Act Xfl 
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CHAPTER XXIV . 


General Provisions as to Inquiries and Trials 


337. ( 0 ' In the case of any offence triable exclusively b) the High Court or Coun of 

^ ^ Session or am offence punishable «ith impnsonment which nia> extend 

acco1nphc°^ pardon to ^ offence punishable under section 21 1 of the Indian Penal 

Code with impnsonment which maj extend to scxen years or anj offence 
under any of the following sections of the Indian Penal Code, sections 216-A, 369, 401 435 and 
477 A the Distnct Magistrate a Presidenty Magistrate, a Sub-Dmstonal Magistrate or any Magis- 
raie of the first class may at any stage of the investigation or inquirj into or the trial of the offence 
with a view to obtaining the evidence of any person «upposed to ha\ e been directly or indirect]) 
concerned m or pnvj to the offence, tender a pardon to such person on condition of his making a 
full and true disclosure of the w hole of the circumstances within his know ledge relaUve to the offence 
and to ever)’ other person concerned, whether as principal or abettor, m the commission thereof 

Provided that where the offence is under inquuy or trial no Magistrate of the first class 
other than the Distnct Magistrate shall exercise the power hereb) conferred unless he i3 the Magis- 
trate making the inquiry or holding the trial and, where the offence is under investigation, no sucli 
Magistrate shall exercise the said power unless he is a Magistrate having junsdicoon m a ph<* 
where the offence might be inquired into or tried and the sanction of the District Magistrate has 
been obtained to the exercise thereof 

I* (I A) Every Magistrate who tenders a pardon under sub-section (1) shall record hi» 
reasons for so doing, and shall, on application made by the accused, furnish him with a copj o' 
such record 

Provided that the accused shill pay for the same unless the Magistrate for some special 
reason thinks fit to furnish it free ol cost 


(2) Every person accepting a tender under this section shall be examined as v mtnes» w 
the Court of the Magistrate taking cognizance ofthe offence and m the subsequent trial if anj 

I (2-Aj In every case where a person has accepted a tender of pardon and has been 


examined under sub-section (2; the Magistrate before whom the proceedings are pending 


shall if 


he IS satisfied that there are reasonable grounds for believing tint the accused is guilt) of aa 
offence commit him for trial to the Court of Session or High Court, as the case may be 

13) Such person unless he is already on bail ^ shall be detained m aistod) unul the 
termination of the tnal 


Note.— Referring to the amendment ol Ihis section tlieSel Com. saj — 

After considerable discussion of the provisions of s 337 and examinition of tlie large bod) of opi'ii 
on tl IS clause we have tmvnimousl) come to the following decisions — ^ 

(a) Jnslead of including a)J oliences punishable with impnsoiiineiit for a term which nia> ®' 
to seven jears we have made the limit ten years and have added as special enses Ss 211 216-A 369 
and 477 A, of the 1 ndian 1 enal Code — • 
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The M-igistrate who should be allowfd to tender a pardon should, ui our opinion, be Magistrates 
of the first class who are inquiring into the offence and any Distnct Magistrate, Presidency Magistrate, 
Sub-Divtsional Magistrate or with the sanction of the District Magistrate, a Magistrate of the first class, having 
jurisdiction in any place where the offence might be inquired into or tried. , I ^ ' i j ' 

(r) Tlie power to tender a pardon should be esercisable during an investigation as well as after a 
magisterial inquiry has begun , 

(d) \Ve have deleted the words “other than a Presidency Magistrate” We ^e no reason why 
Presidency Magistrates should not record tlieir reasons for tendering a pardon. 

(«) We do not agree with the Committee of 1916 tlut it should not be necessary to produce as a 
w itness in the Sessions Court an accused person who lias accepted a pardon. 

(/) We think all cases in which there is an approver should be commuted for tnal, and we have 
deleted the provtsioii which enabled cases to be transferred to s. 30, “ Magistrates. 

The charges between the old and the new section are clearly brought out in the SeL Com. Report 
quoted above 

Notes —i. Scope of the lectloa.— The procedure laid down in this section is an important excep* 
tion to the general rule that the statement of an offender is not to be taken as evidence against his co-accused 
unless he incurs the same nsk as those jointly accused with him, by inculpating himselt With a view to see 
that grave offences do not go unpunished, the Legislature has introduced this exception, but confined its 
operation to cases mentioned in the sectioa In rendennga pardon, the Magistrate should make an offer to the 
one least guilty among the several accused. the observations of Turnfk, OM'O C ] , in 1 Jl.66i as to the 
necessity of tendenng pardon to an accomplice in certain caseA 

2. hor the History of the lectloB, rre Note (1) to s. 339 

IN RESPECT OF WBAT OFFENCES PARDON HAY BE TENDERED. ' ' ' 

3. ' Offence trUble cxcluively by the Court of Session.’— *1 he words mean an offence shown m the 
Schedule so triable , and an offence is none the less so because nii accused person charged under & 395, 
L P C., has a pardon granted to him under the orders oi a Distnct Judge empowered under s. SO and ts 
subsequently tned and conviaed by the District Magistrate so empowered, 3 P. R. 1897. See also 10 C. W. M. 

8<T«4Cr.Ii.J.4l;29H.61. 

4. Thai ether offences triable by Kaghtrates are Jointly charged, will net invalidate a pardon when 
the case ai a whole Is a sessions ease.*— All that ss 337 and S38 require is that there should be an offence that 
IS triable exclusively by the Sessions Court, under inquiry or tnM, and the fact that there may be other offences 
alleged or charged, which are not so tnable is tmmatenal and will not invalidate a pardon granted in respect 
of the offence exclusively triable by the Sessions Court, 9 S. L R. (3 b 16 Cr. L. J. 832. Where a Magistrate is 
inquiring inio an offence exclusively tnable by aCourtof Sessionalong with one nut so tnable, pardon can be 
granted under s. 337, 11 P. W. R. 1915 » 17 P. R. 1919 b 16 Cr. L. J. 39t 

9. Under the old section pardon can only be granted in an inquiry, but under the new amendment the 
pouerto tenderaiwdon is exercisable during an investigation as well as after the magisterial inquiry has begun. 
Solbatthe difference m the meaning ot an investigation and inquiry under the Code is no longer important. 
*nie ruling in IS B. 61, has become obsolete under the present section. also 3 Lab. <31. < 1 

I ,tJ> I t 3 { r J V 1 j 1 i t * u - 1 

WHO HAY TENDER PARDON. 

6 Tender o( pardon by Haglitrate of another dUtrlcL— It is essential that the Magistrate tendering 
pardon, must be one before whom Uit Inquiry fs held. Tender oi pardon by the District Magistrate ot E\n 
respect of offences regarding which inquiry was being held in the distnct oi M l>cfore another Magistrate is 
illegal , consequently such lender cannot be pleaded in bar of tnal, and sentence passed against the person to 
whom tender w is so made is good, 20 A. <0. Scaion 529 cannot cure such excess ot jurisdiction. 

7. Tender of pardon by nnanthorlied Kaglitrattf and lUaeeeptanee In good faith. — When a pardon 
lias l>eeii tcnderetl and accepted in good faith, the fact tliat the Magistrate had no poirer to tender sudi pardon 
is adefea expressly cured by s. 539CrX 1 P* R> I89S; 29 A. So also where a pardon is granted with the 
oral sanction ofaDistrict Magistrate, thetender ofpardan though irregular is legal, 9 A. I^J. <91b1908 
A W.N.299B8Cr.L.J.M9. aL<o 10 C. 996. 
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8. Government not competent to tender a conditional pardon noder thb 8ect!oa<--'The Local Govi:rn 

menthas no power to tender a conditional pardon to an accused person within the meaning of this and the 
next section, and the evidence of an accused taken under a conditional pardon so offered, is wholly inadmissible. 
10 C. W. N. 897 s= 4 Cr. L. J. 44 ; 33 C. 1353 In 9 P. K. 1906 4 Cr. L. J. 282, it was held that an accused person 

whom the Local Government had promised not to prosecute in respect of an offence to which this section does 
not apply is a competent witness ngainst his accomplices provided the promise not to prosecute was given and 
accepted liefore commencement of tnaL An accomplice to whom the Local Government has mad^ a promise 
not to prosecute and by whom the promise had been accepted after the commencement of the trial, not a 
competent u itness. Such a grant of pardon does not alter the position of the accomplice as an accused person 
or make him cease to be an accused person so as to enable him to depose on oath 

TO WHOM PARDON HAY BB TENDERED. 

9. Periona aappoaed to have been eooceraed. — ^The uord 'supposed' in (his section and the nett, 
most be taken merely as intended to exclude the case of a man who has actually been convicted of the cnme, 
and not the case of a man who, although admitted to be a jtarty to the crime, is unconvicted,7 A.160atp. 193. 
A tender of pardon to a person who had already pleaded guilty but who had not been sentenced on his plea is 
not illegal though he may no longer be regarded as a suspected offender, see 25 M. 61 (P.C.) 

PROCEDORE. ^ 

10. Magistrate to explain that pardon ii condItlonaL — The Court should, when it tenders a pardon to 

a person, explain to him the condition', which acosmpany the tender If he refuses, tlie trial ujll proceed as it 
no such tender had been made It he accepts it i» the duty of the Loun to examine him as a witness m V** 
case and then, it the Court be oi opinion that he had not complied with the conditions the Court may commrt 
him or direct him to be committed for trial upon the charge in respect of which the ptrdon was icndered 
I B. L B Appx L — 12 W. B. 80. ^ \ 

11. Improper condition attached to pardon->t«m^a‘(ieB to strain tba trath.— Pardon was tend»ed 
to one of three persons accused of murder coupled witli the «>ndition that'he should profess to ha>e 
present when the death occurred and to have personal knowledge of the circumstances under which the 
offence occurred , held, such a condition could not be attached to a tender of pardon, as the only condition wni«i 
the law allows is that stated m this seaion Tlie law should be so worked that the temptation to the 
plice to strain the truth should be as slight as possible, BatanUI 612. See 12 C. L. K. 228, as to breach of 
condition 

12 Sab-sacUon (2) — Approver ihaU be examined as a witneis in the case fold Beetioo^— ’Th« 

“ in the case ' in sub-sec. (2) include a preliminary inquiry and do not refer to the trial alone Where, there , 
a person to whom a conditional pardon had been tendered gave false evidence at the preliminary mquuy 
was therefore not called as a witness by the prosecution at the Sessions tnal and subsequently the par o 
having been withdrawn he w-as charged and stood committed, held that the commitment was legal ® 
prosecution was not bound to put him forward as a witness at the Sessions tnal if they believed that be 
give take evidence, 24 M. 321 which approves of 20 A. 529 ; 42 C. 858. Even where the approver be ore 
the committing Magistrate first makes a full and true disclosure and subsequently resiles from his statemcK 
he need not be examined in the Sessions Court, S3 II. 5l4; 5 8. D. R. 174 = 13 Cr. L. J 83} j, 

=. 153 P. L. R. 1903 = 3 Cr. L. J. 83 (F.B ) overrvltnfi 4 P. R. 1903 j 4 U. B. R. Ct. P.7 7 Cr. t. J 293 } 17 F. 

!"!•. ,ir- t .’.“i.rT t-- .!'rr-- i-r-.r'.fT. . 

ness in the 

, * ■ ■. ' from being 

examined in the Sessions Court on the ground that be ma> prove an untrustworthy witness. 

The approver must, however, lie examined as under sub-sre (2)and then dcah with under ^ 339 
necessary, after the tnal of the other accused is over, 31 M. 272, 

13. 8ab>ieetloii (3)— Approver to be detained la cnitody till tertniattlon of trW *"d no 

(a) dppraier must ir ay/rr/rjd/— In 30 B.611, Beaman, J , was of opinion, that the . . 

be disdiarged immediately the trial is over ' It ts not for the Judges of the Sessions or the High Court 
a disaetion m the matter, and to say that theywiU detain him in order that the further proceedings ^ „_g 

aipilnsthim ' but Aston, J , was of opinion that iiaSessions Judge was ofopinlon that the jordon had I*. , 
forfeited he may also hive authority to order the pardoned accomplice to be remandedlln custody unli 
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proper BUthont> has had reasonable time to decide whether further proceedings are to be taken against him 
Opinion of Beamw, ]^'v,ii/olloa/ed\Ti 11 N. L. R. 59 a 18 Cr. L. J, il7. Sef also 37 A. 331. 

(i) Does Ihts sid-seehon tmpiythatlhe approver cannot be eamtntiled along with the others 
person accepting pardon under this section must be examined as a witness in the case and if not on bail, should 
be detained in cu3tod> until the termination of tnal b> the Court of Session of the other accused Therefore 
nothing should be done against such person, t.e, the approver, till after the case in the Court of Session has 
been finished, and his mal should commence de noto tf it be deemed necessary to take proceedings against him, 
23 B.i93a//rorr</in2(U. 321; 31 U. 273; 11 A. 302;4 U.E. 7 = 7 Cr. L. J.245. But see Notes 8 and 9 under 
s. 339 and also 4 U. B. R. 7 = 7 Cr. L. J. 315 


14. Bab-iectlon (4) oM leetioB—UagUtpatei bon&d to slate reasoiu for grant of pardon. This fs now 
incladed in the new tab*tectton (1>A).— This section requires a Magistrate who tenders a conditional pardon to 
record his reasons for so doing. Where, however, the facts which led up to the tender appear on the record, the 
omission to state reasons is, not only not an iHegahiy but not even an irregularity which vitiates the proceedings, 
5 C. L. J. 224 a S Cr. L. J. 142 /otiou ref in 36 C. 629. The recording of his reason is not a condition precedent to 
the tender of the pardon and its acceptance b> the approver and the pardon cannot be set aside because the 
reasons are not recorded, 13 Cr. L. J. 936 (A.) 


^ IS Scope of ■Bb*<ectloo (4) eld teetlon— Pardon^tenderlng HagUlrate not competent to try the 
cate — /r , as falling under a section other than that under which he originally supposed ft to fall, before he 
tendered the pardon. Subsection (t) refers to a stage after inquiry, while subset (I) contemplates the case as 
It stood before the commencement of the inquiry, vtz, an offence exclusively tnable by the Court of Session or 
the High Court The provisions of this section must be construed stncily, and disqualification aeated by the 
last paragraph npplies only to that Magistrate before whom the suspected person is brought face to face, and 
who attempts to induce him by promise of pardon to make a full and true disclosGre. Such Magistrate 
to a certain extent assumes the functions of a PoliceofRcer and identifies himself with the prosecution, and it 
was doubtless on that account that it was considered pro|>er to disqualify him from trying the case As regards 
the examination, there is a distlnaion between^the examination of approver made by a pardoMendenng 


3 I • • 

which the disclosure made by the approver shows that only a minor offence had been committed, 6 B. L. R. 171 
= lSCr.L J.S3. \Mien a Deputy Commissioner tnesa case exclusively triable by the Court of the Sessions 
under powers conferred by s. 30 he does so as a Magistrate and if he tenders ‘a pardon he is precluded from 
trying the case, 10 C W. R. 847 = 4 Cr. L. J 4L But the latter part of old subsection (4) imposing a restriction 
on the competency of a pardon-tendenng Magistrate is omitted noa 

16. English practice — tendering pardon.— The evidence of an accomplice ts now secured by one of 
the following methods — fl) Byspeaal proclamation pardon ts sometimes promised upon certain conditions. 
Accomplices withinthis class have a nghi of pardon. ( 2 ) By admitting accomplices to give evidence for the 
Crown, under an Implied promise of pardon, on condition of their making a full and fair confession of the truth. 
On a suict and ample performance of this condition to the satisfaction of Judge presiding at the inal 
they hive m equitable title to a recommendation for the King's mercy They cannot plead this in bar to an 
indictment against them, nor can thev avail themselves of it as a defence on their Inal though it may be made 
the ground of a motion for postponing the tnal, to give the pnsonertime for an application in another quarter , 
and if an accomplice after being received as a witness against his companions breaks the conditions on which 
he IS admitted, and refuses to give full and fair informauon he util be sent to tnal to answer forhts shared 
guilt in the transaction. Kussell on Crimes, pp, 2283 and 2284 See also 32 K. 173 at p. 173. 

ACCOMPLICES AND THEIR EVIDENCE. 

17. Who U an aceompUee?— An accomplice is one who confesses himself a enmina! man ought 
to be treated as an accomplice on mere suspiaon unless he confesses that he had a consaotis hand m the crime 
or he makes admission of such facts which show that he bad such a hand, 11 Bom. U R. 1193 a 10 Cr. L. J. 930 ; 
2711.271. A ;'ro«ecuiion witness, against whom there IS apart from his own statement, ground for suvpicion 
that he w as himself a partiapator in the veiy crime lor which the accused are on their tnal. though stnctly 
speaking not an accomplice, stands practically on the same basis as an accomplice, 15 Cr. L. i, 410 (1.) Spies 
and informers, who, wiihaview d laying a trap for a snspecied per«on, suggest to him the commission of an 
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8. Governnient not competent to tendee & conditional pardon under thli section. — The Local Go\crn 
ment has no power to tender a conditional pardon to an accused person within the meaning of this and the 
next section, and the evidence ot an accused taken under a conditional pardon so oSeted.ts wholly tnadmlssibV* 
10 & V. H. 8i7 ^ 4 Cr. L. d. 44 ; 33 C. 13S3 In 9 P. R. 1906 = 4 Cr. L. J. 282, it was held that an accused person 
whom the Local Government had promised not to prosecute m respect of an offence to which this section does 
not apply is a competent witness against his accomplices {vovided the promise not to prosecute was given and 
accepted liefore commencement of trial An accomplice to whom the Local Government has mad^a promise 
not to prosecute and by whom the promise had been accepted after the commencement of the tnal, is not a 
competent witness. Such a grant of pardon does not alter the position of the accomplice as an accused person, 
or make him cease to be an accused person so ai> to enable him to depose on oath 

TO VHOM PABDOM UAY BE TENDERED. 

9. Persons supposed to have been coucerued.— The word ^supposed ' m this section and the nert, 
must be taken merely as intended to exclude the case of a man who has actually been eonvteUd of the cnme 
and not the case of a man who, although admitted to be a party to the crime, is unoonvicted, 7 A. 160 at p. 1*3. 
A tender oi pardon to a person who had already pleaded guilty but who had not been sentenced on hiS pka is 
not illegal though he may no longer be regarded as a suspected offender, see 23 H. 61 (P.C.) 

PROCEDURE. ~ 

10. H&gutrato to expUlo that pardon U condltionaL— The Court should, when it tenders a pardon to 
a person, explain to him the condition-, which accompany the tender If he refuses, tlie trial w ill proceed as »l 
no such tender had been made ii he accepts it is the duty of the Court to examine him as a witness lO the 
case and then, it the Court be oi opinion that he had not complied with the conditions the Court may 

him or direct him to be commuted for trial upon the charge in respect of which the pirdon was icndered, 
IB L R Appx.L=.12 W. R.80 ^ ^ 

11 Improper ceDditloQ attached to pardon— teopta'tien to strain the trBtb.—PardoiMV3s 
to one of three persons accused of murder oiupled with the condition that'he should 
present when the death occurred and to liave personal knowledge of the circumstances under which the 
offence occurred , such a condition could not be attached to a tender ol pirdon.as the only condition whioi 
the law allows is that stated in this section. Tlie law should be so worked that the temptation to the 
plice to strain the truth should be as. slight as possible. Ratanla] 612. See 12 C. L. B. 228, as to breach ot 
condition i 

12. Seb-iectlon (2)— Approver shall be examliKd as a witness In the case (old Bectien).— The 

•' in Ike ease' m sul>sec (2) include a preliminary inquiry and do not refer to the tnal alone Where, there ore 
a person to whom a conditional pnrdon bad been tendered gave false evidence at the jirelimmary inquiry an 
was therefore not called as a wjtnes-, by the prosecution at the Sessions tnal and subsequently the par o 
having been withdrawn he was charged and stood committed, Aetd, that the commitment was legal as 
prosecution was not bound to put him forward as a witness at the Sessions tnal if they believed 
give jalse evidence, 24 H. 321 which approves ot 20 A. 929 ; 42 a 856. Even where the approver 
the committing Magistrate first makes a full and true divdosure and subsequently resiles from his 
he need not be examined in the Sessions Court. 33 M. S14; 9 8 L. B. 174 = 13 Cr.I,. J. 33; « ». 

= 193 P. L. R. 1905 = 3 Cr. L. J. BS (P.B.) overruling 4 P, R. 1903 ; 4 U. B R. Cr. P.7 = 7 Cr. L.J. 943 , 17 P- ■ 
1913 » 14 Cr. L. J. 64 1 29 B. 673 ; 11 A. 79 , 42 C. 683 ; il M. L. R. 59 » 16 Cr. L. J. 417, and see Note 8 under s. ^ 
But ire the new ametwlment ol 5«t«ectioii(2)tindeT'w'hicli the approver must be examined as a wunv** 
subsequent tml and it is not left now to the discretion of the Magistrate to withhold him from 
examined in the Sessions Court ou the ground that he may prove an untrustworthy witness. ^ 

The approver must, however, be examined as under sub-sec (2) and then dealt w ith under 339 
necessary, after the tnal of the other accused is over, 31 M, 272. 

13. Bab>>eetloB (3) — Approver to be detained la caitody till terinlnntlon of trial and no 

eipproier must he discharged aj/erfnal-^ln J , was ol opinion, tbit Iht 

bedischargedimmediately the trial Is over * It is not for the Judges of the Sessions or the High Court to ex 
a disavtion m the matter, and to say that they will detain him Inorder that the further proceedings may 
against him ’ but A'^ton, J , was of opinion that Ha Sessions Judge was of opinion that the jardon had 
forf-ited be ma> al«» have authority to order the pardoned accomplice to be remandedtin custody uim 
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proper authont) has had reasonable time to decide whether further proceedings are to be taken against him. 
Opinion of Beaman, J , was followed in 11 N. L. R. 69 => 16 Cr. li. J. 417. See also 37 A. 331. 

(3) Does Ihxs sttb-seehon imply that the approver cannot be cOmmttied along with the others 
person accepting pardon under this section must be etamined as a witness m the case and if not on bail, should 
be detained in custodj until the termination of tnil b) the Court of Session of the other accused Therefore 
nothing should be done against such person, , the approver, till after the case in the Court of Session has 
been finished, and his trial should commence denotoii it be deemed necessary to take proceedings against him, 
23 B. 493 in 24 U. 321 j 31 U. 273 , 14 A.S03;4U.B. B 7 = 7 Cr.L. J.24S. But rrrNotes 8 and9 under 

s. 339 and also 4 U. B. R. 7 = 7 Cr. L. J. 145. 

14. Sab-section (4) old leetloa— Uaglstrates boond to state reasons forgrant of pardon. Thb Is now 
inelnded in the new sab-section (1-A^— This section requires a Magistrate who tenders a conditional pardon to 
record hiS reasons for so doing Where, however, the facts which led up to the tender appear on the record, the 
omission to state reasons is, not only not an illegality but not even an irregularity ivhich vitiates the proceedings, 
SC. L. J. 224 = 5 Cr. L. J, 142 followed m 36 0.629 The recording of his reason is not a condition precedent to 
the tender of the pardon and its acceptance bv the approver and the pardon cannot be set aside because the 
reasons are not recorded, IS Cr. L. J, 688 (A.), 

> 15. Scope of iBb-lectlon (4) eld uetion— Pardon-lenderlBg Idaglttrate not competent to try tbe 
cue.— /^, as falling under a section other than that under which he onginally supposed it to fall, before he 
tendered the pardon. Subsection (4) refers to a stage after inquiry, while sub-sec (1) contemplates the case as 
It stood before the commencement of the inquiry, , an olTence exeluttvely triable by the Court of Session or 
the High Court The provisions of this seaion must be construed strictly, and distjualification created by the 
last paragraph applies only to that Magistrate before whom the suspected person is brought face to face, and 
who attempts to induce him by promise of pardon to mike a full and true disclosure Such Magistrate 
to a certain extent assumes the functions of a PoUce^fiicer and identifies himself with the prosecution, and it 
was doubtless on that account that it was considered proper to disqualify him from trying the case As regards 
the examination, there is a dist'inction betw'een’the examination oi approver made by a pardon-tendering 
Magistrate and that made by another Magistrate m the course of a tnal, and the restriction m the last paragraph 
<ioes not appi) to the latter Magistrate Theexaminationreferred to mthe last paragraph appears to be one made 
on the tender of pardon and directl> resulting from it, 3 P. R. f S98. Sub section (4) refers only to those cases m 
-which the disclosure made by theapprover shows that only a minor offence had been committed, 6 S. L. R. 174 
=>lSCr.Ii. }. 33. NVhen a Deputy Commissioner tries a case exclusively triable by the Court of the Sessions 
under powers conferred by s. 30 he does so as a Magistrate and if he tenders ' a pardon he is precluded from 
t^ingthe case, 10 CL W. N 847 = 4 Cr. L. J. 44. But the latter part of old sub-section (4) iftiposinga restnction 
•on the competency 0! a pardon tendering Migistraie is omitted now 

16. EngUib practice— tendering pardon.— The evidence of an accomplice is now secured b) one oi 
the following methods — (i) By special proclamation pardon is sometimes promised upon certain conditions. 
Accomplices within this class have a right of pardon. (2) By admitting accomplices to give evidence for the 
Crown, under an implied promise of pardon, on condition of their making a full and fair confession of the truth. 
On a strict and ample performance of this condition to the satisfaction of Judge presiding at the trial 
they have an equitable title to a recommendation fw the King’s mercy They cannot plead this in bar to an 
indictment against Ihem, nor can they avail themselves of it as a defence on their tnal though it may be made 
the ground of a motion for postponing the tnji, to give the pnsonertime for an application m another quarter , 
and if an accomplice after being received as a witness against his companions breaks the conditions on which 
he IS admitted, and refuses to give full and fair information he will be sent to tnal to answer for his share of 
guilt in the tr-insactioa A ussell on Crimes, |>pi 2283 and 2264 See also 33 H. 173 at p. 173 

ACCOMFLIGCS AND THEIR EVIDENCE. 

17. Who U OB accomplice 7— An accomplice is one who confesses himself a cnminal No min ought 
to be treated as an accomplice on mere suspicion unless he confesses that be had a consaoiis hand m the crime 
or he makes admission of such facts which show that he had sudi a hand, 11 Bom. L. R. 1163 » 10 Cr. L. J. S30 ; 
27 M. 371. A prosecution witness, against whom there IS, apart from his own statement, ground for suspicion 
that he w as himself a participator in the very cnme for which the accused are on their tnal, though stnctly 
speaking not .m accomplice, stands practically on the same basis as an accomplice, 15 Cr, L. J. 410 (A.) Spies 
and informers, who, with a view of layang a trap fora suspected person, suggest to him the commission of an 
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offence and supply him with the means for awnutting it are themselves abettors of the oSence and accomplices 
Persons who believing that an offence is about to be cooimtUed, he in wait till it has been committed for &e 
purpose of apprehending the prisoner or who supply marked money for the purpose of furnishing evidence 
against him are not accomplices, 19 B 363 W itnesses who admit that they were cognizant of the mme tli« 
they made no attempt to prevent it, that they dtd uot disclose its commission are not necessarily accomplices, 
but their evidence ought to be treated with suspicion and only relied on to the same extent as that of accom 
plices 24 W. R. 55 ; 21 C. 32S , 23 G. 361 , 27 C. Ill and 20 W. R. 19. Persons who assist m concealing a dime 
already committed eg, removing and concealing the dead body of a murdered person are not accomplices la 
the offence of murder, 27 M. 271, but see 23 C 361.* A mere detective or decoy is not therefore an accomplice 
nor an original confederate who betrays before the cnme was committed, 18 C. tf. N. 1105 s: IS C. L J.S17. Nor 
does It include persons who have acted with the accused with a view to aid yiistice by detecting crime. R v 
Mulltm 3 Cox 526 i 2 Cr. ipp. R.53 = 73 J. P. 239. 

18 Every accomplice a competent witness, it not on his triaL— 5ir^s 1J3 of the Indian hvtdenct 
Act, 1872 There is no law or principle which prevents a person who has been suspected and discliarged for 
want of evidence, being altenvards admitted as a witness for the prosecution without a pardon whidi, dofiwed, 
he would probably have rejected, tor it would have ruined him, nor is it necessary that he should ha\e beeu 
acquitted for on the evidence against him he could not have been properly committed for trial, 7W.R‘H Sti 
also 4 L B. R. 362a:s9 Cr. L J. 370, where u was heldMaX. the evidence of a person discharged under s. 209(2) is 
admissible whether his discharge was legal or not Also abettors of a cnme are accomplices and must be 
looked upon as such, » they are produced as witnesses against the pniicipal offenders. lOhgj are noLthernseUes 
lunder criminal charge, their eiide- j.- vt 4| p ■ i. 120 

person his Iwen merefy accused en t^hte^ 

10 C L. B 553, In 10 C 930, the C „ udetice^ 

person to whom pirdon w as lUegail'. tendered was admitted Stt also 16 B. 661, \\ here perwmx accused of the 
same offence litre being separately tried, each is a competent witness in tlje tnal of the other, without retort 
being hid to this section, 23 B. 213 \ U, B. B. (1906) £y. 3 » 5 Cr. L. J. 300 , 21 A. L. J. 42. 

19. Evidenee ot accused illegaUy pardoned fs not ralevaDt.— It is not competent to a Magistrate 
to com ett an accused person into a witness except when a pardon has been lawlohy granted under this secbotu 
Evidence giien by such a person who had retened a pardon in the case of an offence not exetusivefy tnabfo 
by the Court oi Session, i« not relevant, that person not having been acquitted, or discharged, or convicted, 

1 /clto-ued itiiOB. m i 2 A. 260 1 1882 A. 9. N. 240 ; Batanlal461 and 224, 3 B. H. a R. Ct. Ca.89t 3P> 
R. 1897} 10 a 936, 6 W. R 91} 10 C. L. B. 553, 12R. R.1902, 21 P, R. 1904; 9 P. R. 1906. In 251* 61. t«0 
persons were jointly committed to the High Court on charges for offences not triable exclusively by the Cuurt 
of Session or High Court, one of them pleaded guilty and his plea was recorded and the Judge purportiogto act 
under this section, tendered him a pardon He was then removed from the dock and examined as a witness 
for the prosecution m the trial against the other accused At the end of the trial, the conditional pardon was 
declared lorfejiedand the approver was coayjctet) 30d sentenced oa hjs prsvious plea oi'g/fftfjf, ' hetd{0'^yi^ 

] , dissenting) that though the tender of jranlon was illegal, the approver was a competent witness to whom an 
oath could be lawfully administered, as when he gave evideiuK he was not in charge of the jury andnois^® 
remained to be tried as between him and the Crown ^ 18 C. W. N. 1213 = 15 Cr L.J.693 ButreriS 

h. SS2»10 Cf. L. J. 434 

20. Effect of tender of pardon or promise of oon-proaecntlon by Government.-' A jwrsoii 

acccjncil a pardon from Government can be examined as a witness, provided that no proceedings are i 5 
taken against him, or, if any have been taken, he has been convicted, acquitted or discharged , but *1®”. ^ 
evidence may be no belter than that of an accomplice and as such will require to be corroborated 1 ’ ^ 

been discharged he cannot be kept in'conhneinent* white his evidence majf be necessary m the tria ag 

the others He may be examined on oaili like any other accomplice who is not accused In the case ® 
trial , but great caution is necessarv in adroitung and using the evidence ol an approver It not only req^ 
corroboration in jnatenal particulars for its use but its evidentiary value depends considerably 
arcumstances under which hH evidence was tendered 33 C. 1333. The tender of pardon by t e . ^ 

Govtfvimem ahhough ol doubtiut validuv in law can in no way be regarded as an inducetnent or 
illegally held om to an accused person to disclose or withhold any matter within his knowledge 5 
23 «<»SCp L.J. l«3. 
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21. Difference between tender of eondlUonsl pardon and withdrawal nnder i. 4Sf.— Tliere is a 
matenal difference between the position of an accused who has accepted a conditional pardon tendered under 
this secbon and that of one the charge against whom has been withdrawn b> the Public Prosecutor under 
s 494 If the withdrawal IS before charge, the accused tsdtscliaiged, and if after, acquitted, both the discharge 
and acquittal being unconditional while if the condittoital pardon ts forfeited he can be tried for die same 
offence In 25 B. 422 it was held (Whitworth, J, dtsseahng) that persons discharged under s. 494 were ] 
TOmpetent witnesses for die prosecution in the very case tn whicli tliey had been accused But when the 
Court purporting to act under s 494 permitted the withdrawal of the case against an accused, but omitted 
to record an order of discharge and the accused continued'in custody, it was held his position was in no 
wa> dianged from that of an accused, 33C.13SS fn S C. L. J. 224 » 5 Cr. L, J. 142, however, it was the 
evidence of such a person though not formally disdnrged was admissible See Notes under s 494 

22. English practice where it is intended t« obtain the evideoee of an accomplice in custody and 
jointly charged.— In all sudi cases where two persons are joined in the same indictment and it is thought deslr 
able to separate them m tlieir trials in order that the evidence of one may be taken against the other, in order 
to ensure the greatest possible amount of truthfulness on the part of the person who is giving evidence under 
such remarkable circumstances, it would be far better tliat a verdict of not guilty should be taken first, or if the 
plea of not ginlty be withdrawn and a plea of guilij received, that sentence should be passed, in order that the 
mind of the witness may be free from all corrupt influences which the fear of Impending punishment and the 
desire to ot tain immunltj at the expense of the pnsuner might be otherwise liable to produce IVtnser \ R , 

L. R. 1 Q. B. 2S9, 390 ; R v Bradlaugh IS Cox 217. It is a common practice after the indictment has been { mnded 
and the accused arranged to offer no evidence against the accomplice ind on his acquittal to call hmi for the 
Crow a Uccasionally a i^otle prosequi is entered against the accomplice during the trial and liefore verdict 
If this IS done the accomplice becomes a competent witness for the Crown After the indiamenl has been 
found and the accomplice bas pleaded guilt) he ma> be called for the prosecution Russell on Crimes^ 
pp. '.'239-2235 . Archbold, p 459 

23. AceempUee eTideaee — Tlie general rule ts that accomplice evidence must be corruLiorated^ 

t7 Cr. luJ, 2SOmm34Ia,C*. 333 ) U there oee ntore ihsn onesccused, there mw be cofTotMratton against 

each of the accused showing his connection with the offence, 19 P. W. R. 1916, irr also 2 P. W.R.19l6alt Cr. 
L.J. 107 indT P. W. R. 1916«a 17 Cr. L. J. 97. The question of value to Ix attached to the sntements of 
approvers must be decided upon the paritcutars and pecubar arcumstances of each case, 7 P. W. R. 1916, see also 
ISBom. L R 266a3 BgRuCr. Ca.171. Sees 193 and illustration (dito s It4 0 ! Ihe /udi tu Suideuce^c/, iSTZ 
Though there is nothing illegal In a cortvialon based sole!) on the evidence of an accomplice, 19 W. R. 48, 
1U.394,27U.271;8 A 306 ;9 A. 528; 14 B 115 and 391; 9 P.R. 1902; 12 0.a4i8.=> 11 Cr. LrJ.71; U.B. R.(i911) 
3Qr.96»13Cr.L. J.424,6 3. L. R. 106 =: 13 Cr L J.767;6 8. L.R. 199; 14 Cr.L J. 179 (Burma) , >et It has now 
bvcoine a universal rule ol practice not to convict on the uncorroborated tesiimon) oi accomplices md |t would 
be .m error of law 10 disregard it, 27 M 271;10B 3l9, 9 W. B.2S; 7 Bom. L. B 989 =3 Cr. Z..d. 33 ; 12 0. C. 
413 = 11 Cr L.J.71;9 H. L T. 406= 12 Cr.L. J. 240; 19 P. L R. 1911 ; 9 ll L.T. 503 = 12 Cr. L J. 170} 19 ?. W. 

R 1912 = 13 Cr. L. J 182 There is an established priaicc, founded on the judulul ex|K.rielicv. of generations 
winch requires corroboration by some untainted evidence and that in a material particular jKimting not only to 
die CTinie but to the partldpation of the accused in th- crime, 18 C. W. W. 550 = 15 Cr. L J. 438 , 1914 H. W. H. 
363 = 19 Cr L. J. 417. But no ru’c can be laid down as to the amount of corroixjralioii necessary It depends 
upon the nature of the crime, on the extent of the compliat) of die accomplice and lh« nature of die 
corroborative fict< 28 C. 339 ; 26 B. 193; 2 Bam. L.R.611; 33 C. 649; 27 M.371 ; 7 Bom. R.*89 = 3Cr L.i. 
33,35 M. 247. Corroborative evidence must establish the existence of the enme, 1 B, 475 at p. 47| (Vote) , 
the ideiUitv of escli of the accused whom the 3|>prover impesdies 8 Bom. H. tR-57,lB,f75;I0B. 3j9||A. 

L. J. 110 { 8 A 306 nml 009 1 10 C 970 ; 29 C 782 anel roust also estal lish smnednng that would bnng /-im- 
home to each prisoner, 29 M. 149 ; 27 H. 271; 5W.R.18| 12 Cr. L. J.S37 (Oddh) 18 C. V.K.S50 — 1S Ce 2-3 
439 Corroboration must l>rocctd from an mdcjicnd^nt and reliable source, 10 6em.319;ll£ lLC.2k2>S;2S 
W. R. 43 ; 10 W. R. 17. Nellhcr evidence of other accoinplic*-s, 8 A. 308 ; S W. R. IS. nor cur- s'u-t-' o. . 
ccKaccvisvd, 11 B. H. C. R. 196 ; 29 W. R. 43, 12 0 C.«l8 = fl Cr. L. J.71,niv the exaaar -*— zh rt-na. 
of the several statcmriils of die m-compha. in the courw ot a irul, 10 C.270 is sjScrsr cn—^ o-s- , a - 
jirevious sutem ills ol nil m es.iiq Uce e.tn be regarded as ci*noborauve, 35 K. 247, br j 'S5V 'SsT 

\$lo tliedut) e»l ihu Judge indeihr^ vtithaccom; licete-nitnom in jury tnai xr- No*'-* 

\ 11 to ss M7— m J 1 ^ ’ 
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24 Sabsequeot trUi of accomplice for coBoeeted offenccB barred.-*-A person to whom pardon has 
been granted by a competent Magistrate may plead that pardon as a bar for the offence or offences under inquiry 
or for any other offence or which he appears to have been guilty in connection with the same matter 
This plea is available in any part of British India irrespective of territorial limits, 11 k. 79. See B. L. B. Sep. 
Tel. 429 s 5 W. B. 80, A person to whom pardon is tendered and by whom it is accepted, should be examined as 
a witness lo any case arising out of the same arcumstance and should not be committed for trial for any ocher 
offence ansing out of the same circumstances, unless he is lound guilty of forfeiture of the pardon tendered 
Veirll, 394. Notes ii and 13 above 

But where one ^'made a confession of bis compbaty in certain dacoities committed in the Etah District 
and also in a dacoity committed sometime previously at Majhaulah. In connection with the Etah dacoities S 
was tendered pardon, .S' was subsequently tried and convicted in respect of the Majhaulah dacoity Held on 
appeal that there was no reason why the confession made by 5*10 respect of the Majhaulah dacoity should not be 
put m evidence against him and that apart from the fact that it was not pleaded at the trial, the pardon ten- 
dered to 5*10 a totally different case was no bar to his present conviction, 46 A. 236 (11 A. 79 dntingutshed\ 

25. Yaloe of retracted statements and eoBfessioos.'-i^^ 11 0. C. 828 = 8 Cr. L, J, 393 , 12 0. C< MS » 
11 Cr, L. J. 71 ; 5 P. R. 1911 91 P. L. B. 1911 « 12 Cr. 1,. J. 276 ; 16 a W. N. 669 = 13 Cr. L. J. 571. Where a 

retracted statement is uncorroborated by any other evidence whatsoever it is unsafe to act upon it, 16 Cr. 1 J- 
815 (P.),30P. B. 1914 = 50 P.W.R. 1914 = 15 Cr. L.J. 626; s 28S and Notes 8, 9 andlS tliereunder iJ-r Notes 
under Heading VIII to s 164 at p 373 and as to the duly of the Judge in injury trials, see Note 46 at p 803 and 
Note 61 atp 810 Evidence given before Afagistrate but afterw'ards retracted should not be accepted m 
preference to the statement made to the Sessions Court unless there is something to sliow the truth of the hr«t 
statement, a? 0. 295. See Notes to s 28^ and 8 B. H. C R. Cr Ca. 103 { 91 A. 175 ; 22 A. 443 } 15 H. 332 , 22 C. 50 • 
7 C. L. R. 86 , 13 C. 1>. R. 326 , 14 P. B. 1891. I 

26 Value ef itateraeots of approver whose pardoa has been forfeited 
ii) /hr the offenee vi respect oi which he was tendered a pardon — ’ 

(a) As against Mm.— Where the pardon tendered to an approver has been forfeited on the 6^“”^ 
that he has committed a breach of the conditions on which it was tendered, a statement made by him tot 
Magistrate is admissible against him under s. 339 (3) on a subsequent tnal for the offence m respect of v^hic 
the tender was made notwithstanduig the faa that he was not examined as a witness in any 
s. 337 (2X 41 P. R. 1905 (F.B ) overruling 4 P. R. 1903 5 14 Bur. L. R. 306 = 7 Cr. L. J. 245. ‘ It is clear to us 
argument based upon the provisions of s 24 of Aci I of 1872 is not entitled to weight in the present *■ 
of s 339 was introduced to make it clear that a statement made by a person who accepted an offer of P 
not governed by s 24 of /Ac and can be used mevidence against him when that pardonhas 

forfeited,’ 1908 A. W. H. 259=8 Cr. L. J. 445, il N.L.B. 59 = 16 Cr. U J. 417. The statement made by ^a^ 
approver under conditional pardon can if that pardon has been forfeited, be used against him for the o ei 
under inquiry or tnal when it was tendered or forfeited, or for any other offence connected with the same ina 
But It should be proved that he was the person who made the statement, 11 C. 560, but statements made un 
the promise of pardon are not e\ idence against the person making them 8 W. R. 63 , 1 A. L. J. 110 , 1 
There is no rule of law or practice that the self incriminating portion of the evidence of an -iccompic® 
unworthy or belief unless corroborated, 6 Bom. L. R. 443 , IS H. 63 , but see 27 C. 295 ; 22 A. 445 

(6) As against the other a-caied.— Irv7 C.L. R.66 , Field, J , has expressed a grave doubt 
the deposition of an approver taken before the committing Magistrate might be used as evidence * 

accomplices on their trial before the Sessions Court, the condition of the pardon of the approver havi^ 
w ithdravv n . and so also in 13 a U R. 828. In 5 H, W. P. H. C. R. 217, it has. however, been held ^ 
evidence is not admissible In 22 C 50 it was held that the deposition before the committing Alagis 
of the approver who resiled from his statements in the Sessions tnal and was then and there Pj** 
dock and tned along with the other accused was inadmissible in evidence, because the co-accuse< a* 
opportunity to cross^xamine. 

PUNJAB.— The depOMtion of the approver at the preliminary inquiry is under s. 28S, ^ 

treated as evidence at the Sessions inal, ii the approver is prcxJuced and examined as a witness, 14 P. • 

See also 24 P. R. 1902 ; but a statement made by the approver before commitment In the absence of the acen 
Is not udmissibte, 3 P. R. 190t, see also 9 P. R. 1906 
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ALl-AHABAD— The deposition of a pardoned approv’er before the committing Magistrate is admis 
siWe m e\ idence under s. 288 at the Sessions trial if he is examined as witness even though he should retract his 
preiious statements, 31 A. 179* Cut the use of such a deposition as substantial evidence of the facts thefem 
stated IS frauglit with the gravest peril and could never have been the intention of the Legislature, 23 A. 4t9 

MADRAS— The previous deposition IS admissible under s 288 IB H. 333. 

(ji) For the offence of /rrywry —Section 339 (2) does not by implication forbid the use of the state- 
ments as against the approver m hen he is tried for perjury, 9 S L. R. 174 a 13 Cr. L. J. 33. Such a statement 
may be used as the basis of a charge for perjufj 1 B. 810 and 2 A, 360 refer only to the evidence of an approv er 
illegally pardoned. 

27 Approver t evidence admlialble In eivll cate against him,— 1 he confession and sworn evidence 

of an approv-r in a criminal tnal lot dacoity are admissible m evidence against him in a suit for damages 
brought against him by the complainant for baling instigated the dacouy Tlie Civil Courts can act on such 
statements e\en though the Sessions Judge did not think it safe to convict the accused upon such statements, 
13C.W.N.501. ( ^ 

28 Accomplice ev Idence Is admUsIbU tboogh the accorepliee b not pardoned nnder s. 337 of the Code. 

—It is not necessary. In order to make an accomplice a competent witness that the procedure prescribed by 
s 337 of the Code should be invanahly made use of, 49 A. 224 ‘ ^ 

338. At any time after commitment, but before judgment is passed, the Court to which 
the commitment is made maj, with the new of obtaining on the tnal the 
ten^'^^of'pardoi/ * * ^ idence of an> person supposed to liai e been directly or indirectly concerned 
m, or pn\*) to, any such offence, tender, or order the committing Magistrate 
or tlie District Magistrate to tender, a pardon on the same condition to such person 

Notes.—!. When pardon under thb section may be tendered 7—7 V. R. 78 (111) being superseded a 
Sessions Judge is now competent, before tnal, to direct a Magistrate to tender pardon under this section. 

fhe words ' after eomnubnent' and ' before judgment show tliat pardon under this section may be 
tendered not only during trial, but abo before triak Dot in an a^essor case after the case for the prosecution 
was dosed, the defence heard and the opinion of the assessors given, the tender of pardon was held to be 
irreguhr though not positively illegal, 1884 A, W. K. 147. 

* J... 4 - ,V -•••. . l.-.» « 


Will be disposed to allow him to be admitted as a witness Where there were several persons committed as 
\>nnopals, and several as leceivets , but no conoborauon coidd be given os to the receivers, against whom the 
evidence of the accomplice was requued, permission was refused to allow one of thepnnapals to become a 
witness, Cf*mes,^ 2284 

n pB. • • f¥ * • V • ’a” • * • r -■ ” ' 


committed is not triable exdusively by the Court of Session 10 C, 936 j 29 V. 61 (P C ). But the fact that he 
is charged with other offences not exclusively tnable b) the Court of Session is inunatenal, 9 B. L. B. 43 
16 Cr. J 632 

4 Tender et pardon In aceued perien who bae pleaded gallty. — A Court of Session, under this 
■.ection, tendered a pardon to an accused person, charged jotntl} » ith two others for the same offence, who bad 
pleaded guilt) The tender was accepted and such pCTSon was examined as a witness against the other 
accused. Held that the tender of pardon was not iroproperty made, and the evidence of the approver was 
admissible though the evidence of the pardoned accomjrfice, taken with the statements of unpardoned 
covnsoners is not suffiaeiit by itself to warrant the comiction of those who never confessed 7 A. 180 followed 
in Rstanlal 790 { 29 H. 6 1. There is no ground for the suggestion that the words * any person ' m this section 
d -1 not cover an accused person before the Sessions Judge, 6 1. L. B. IBm !• Or. U 3. 6X1. 

&. ** Bappoicd.*'— This word must be taken tneniy an due case of a man who has 

actuall) been conviaed of the enme, and not the case oi a <*MhjlB^fllRWb*biulted to be a party to the 
crime is unconvicted,? A. 160 1 RaUaIal7SI. 
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l 6 KajbtrAteboondto pbey the directlea of thA SessiODS Jod^e — The Magistrate ordered must obey 
■die direction and tender pardon to the appro\er though he may be of opinion that the evidence already on 
record may be sutfiaeni for comiction Ho need not apply for the sanction of the District Magistrate. Under 
this section ontv a Magistrate can be so ordered and not a PohceHsfficer, 6 W R* (Cr Let ) 

7 Local CoYerninent cannot tender pardon — A Local Government cannot tender a pardon eith**r 
ainder this section or s 337 but it is open to the Local Government to withdraw the prosecution under s. <94 
33 C. 13S3 , 10 C W R 847 n 4 Cr L J 44 and see Notes S ind 21 to s 337 and Notes to s. 404 

8 Power of Uagistrate acting under a> 30 — Ha Deputy Commissioner acting under powers amferred 
upon him bys 30 tenders a conditional paruon in a case exdusively tnable by the Court of Session he is 
precluded from trying the case himself 10 C. W H. 8417 =2 4 Cr L J 44 S^e Notes 15 to s 337 

9 Procedure when the pardoned approver forfeits his pardon —See Notes 8 and 9 under s 339 and 
see also Note 13 under s 337 


339 . (1) here a pardon has been tendered under section 337 or section 338 and 
the Public Prosecutor certifies that in his opinion ’ any person who has 

ComnimiieTn of per accepted such tender has either b\ wilfully concealing anything essential or 
son to wham pirdon , . ,j . 

has been tendered by guing lalse evidence not complied with the condition on which trie 
tendei was made j such person may be tned for the offence m respect of 
which the pardon was so tendered or for any other offence of which he appears to have been 
guilt) in connection wnth the same matter 

I Prov ided that such person shall not be tned jointly with any of the other accused and 
thnt ht shall be entitled to plead at such trial that he has complied w ith the conditions upon which 
such tender was made in which case it shall be for the prosecution to prove that such condiDons 
hav e not been complied with 

(2) The statement made oy a person who has accepted a tender of pardon may be 
given in evidence against him ^ at such trial 

(3) No prosecution for the offence of giving false evidence in respect of such statement 
•shall be entertained without the sanction of the High Court 

NotCr— Refemng to the amendment of this section the Select Committee saj-^ 

\\ e accept clause 86 so far as it goes except that we would substitute a certificate by the Public 
secuior for an allegation by the prosecution as the basis of the prosecution of a person who has accepted a tender 
of pardon We consider however that it is desirable to lay down some procedure with regard tothep'w 
contvm} lated by the proviso to sub^sectionfl) The C»ll contains no mdicatioias to when tins pie® 

raised and wliat is to be the effect of it and difhculnes of procedure may obviously anse with reference to 

sections 2a5 271 (,2J and 272. We therefore propose a new section to be added after section 339 which uj's 

down that when a person to whom a pardon is tendered is being tned under that section, he shall at the com 

meiicement ot the proceedings be nsked whether he raises the plea that he baa complied with the conditions on 
'Which the lurdoii was granted and it he does so plead the ^urt shall record a finding on the point and u t 
find> that the conditions have been complied with shall acquit the nccused This provision we have insert 
as a new clause 8fi A in the Bill (s 339-A> j 

Notes— 1. History of the secUoo.— Tender of pardon wa> dealt with by ss. 209 and 211 of the Code XW 
of 1861 s. 211 empowered the Coiirl of Session at the time of trial and also theSudderCourt as a Court oi reference 
if of opii ion that i person who had accepted an offer of pardon had not conformed to the conditio”, 
under winch it was tendered to order bis commitment Amending Act VIII of 1660 substituted a new section 
211 enipmvcnng the Magistrate before the committal the Court of Session diiruig trial or the High Court as 3 
Court or reference to order llie committal. The next Code Act X of 1872 s. 349 conferre d the like power an 
• Tb.«" «i>rif in inr.rt.'l «n n s* "n.. •led br Art Witt of 1**S 
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-contained this further provision '• l^e staiement tuade 6y a person under pardon zohteh has been unlhdraujn under 
thts Stilton vtay be put vt tvidenee agaxnst hun " 

The next Code, Act X of 1882, no longer empowered Magistrates Sessions Judges and High Courts to 
commit if It appeared to them that the conditions of the pardon had not been kept and enacted the section 339 
with the Word unthdramn instead of the word forfe^i in sub-sec (2). The Code of 1898 amended the section 
"by substituting the 'v.oxA" forfetled" for the word *' wihdrattn, 32 H. 173; 15 M. 352. * 

yo hmiitlion was fixed by the section in the Code of 1898, unlike s 249 of the 1872 Code is to the 
time when a pirdon may be withdrawn 8 C. 560 = 10 C. L. R. 369. 

Now the changes introduced under the new amendment are the following — 

1 Under the present section a ceRificate by the Public Prosecutor to the effect that the person 
accepting tender of pardon has m his opinion commuted a breach of the condition of the tender ot pardon is 
made the sole basis of a prose<;ution of the approver 

2. From the aliove change It follows K a corollary that no format detennination as to a withdrawal 
or forfeiture of pardon by the trying Court is now necessary for the approver^ prosecution; but the certificate 
of the I'ubhc Prosecutor is enough 

3. In consonance with the above change it may be noted that the words “ when the pardon has been 
forfeited under this section " have been omitted from cl (2) of the present section 

4 It IS now expressly provided by the proviso to cL(I) that an approver cannot be jointly tried along 
with any 01 the other accused. ' ‘ >. » o - 

1-i. The neeeMlty «f the certificate of Politic ProiecDter for the prosecution of an approver.— Under 
8. 339 of the Code, the certificate of tlie Public Prosecutor is a condition precedent, to the prosecution of an 
approv-er to whom a tender ot pardon has been made but who ha.s failed to comply with the condition of the 
tender 26 Bom. L. R. 1369 , 5 Bah. 379 

2. Fopoal withdrawal or ferfeltare of pardon.— Under the present section for the reasons above 
noted, in Note I. supra, no question can notv mse as toalonna} withdraw al of ihe tender of pardon before an 
approver can be prosecuted So the cases bolding that a formal withdrawal is unnecessary are of pure 
academic interest 25 B. 679; 12 C. 826.756; 30 R. 611; 33 H. 173; 32 A. 305 ) 

3. What Coart to decide whether pardon has been forfeited.— Under the new amendment av formal 

withdrawal or forfeiture ot pardon is dispensed with, the Court that ines the approver upon the certificate 
of the Public Prosecutor has to tty the issue whetiwthe paidon is forfeited or not on the accused raising the 
plea that he has complied with the conditions of the pardon The procedure to be followed in such cases is 
described in the new section 339-A ^ ^ i ^ ^ 

4 Approver mnit make fall dlsclotaro tbroagboat— utmost good faith molt be observed by both 
sides.— The transaction is one of the utmost good faith and the approver commits a breach of the condition 
if he fails to make a full and true disclosure throughout, It is not enough for him to make such disclosure 
before the commitling hlagistrate If he withdraws it m the Sessions Court, or to make it when examined in 
chief, if he withdraws it in ooss-examinatioo 2% VL Sit, approved in 32U 173. 'll has nowhere been laid 
down that if a witness first makes a full and true disclosure, he is then at liberty to contradict bis statement 
or deny its tnith without any fear of forfeiting his pirdoo.’ 33 M. 8H ; 11 N. L, R. 59 e= 16 Cr. L. J. 117 ; 42 & 856. 
When a pardon has been tendered and accepted, the fullest faith miwt be kept by both sides No matter what 
degree of guilt might be admitted by the pardoned criminal he must go free provided he makes a full, fur 
and true disclosure of the whole o) the arkumstanc^, wiihm his knowledge relative to the commission 
of the crime, 12 C. L. R. 226 Where a pardon granted under s. 337 to an approver witness, was declared 
forfeited by the Sessions Judge l»efore the heanng of the whole of the evidence, without proof tJwt the 
statement made by the j>erson pardoned was inconsistent, except upon most fminatenai pomes, with 
previous smement made l*y him, or contradicted by the evidence and before any evidence affecting bis 
veraaty had been given and where it w as found by the Higli Court that the uholeoi the evidence showed that 
the crimes were committed in all probability exactly as he said they were, that there was absolutely no evidence 
that his part in the CTime was either greater or less than what he had staled it to have been and that there were 
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the Local Government with a recommendation that Uie appellant should be pardoned on the ground that 
had conformed to the conditions on which the original pardon was granted to him, 18 C. L. R. 228 ; 29 A 
Approver forfeits bis pardon if while giving evidence against some accused he screens one, 28 P. R. 1918 (Cr 1 


9. Vere failare of approver** evidence to eoavict eo>aecB*ed is sot snlBeient to forfeit pardoe.-* 
The words •' a full and true dtsclosnte of the whole of the circumstances within tns knowledge relative to 
offences directly under inquiry ” refer to the importance when a pardon is tendered, of encouraging the 
approver to give the fullest details so that points may be found in his evidence which ma) be capable d 
corroboration. The question of how pardon protects him and what portion of it should not protect him ought 
not to be treated in a narrow spint, 11 A. 79. It is a matter of great importance, which cannot be tno 
emphaticillj insisted upon, that the strictest faith siioutd be kept with a person to whom an offer of pardon ha^ 
been nude and by whom it has been accepted under the Code, ever though the statement made b> him under 
the pardon tendered may reveal himself to be one of the vilest of criminaK The mere failure of his evidence 
to procure conviction of his alleged assoaaies in crime is plainl> insufficient in itself to justi^ a summary order 
tor tlie w ithdrawal of the pardon and trial of the deponent Where the same stoiy is consistent!} adhered to a 
both the Courts, and only fails to procure a conviction fo' want of corroboration, the mere suspiaon that the 
approver has given false evidence is plainly insuffiacm to jusU^ the eniorcement of the provisions of ihusethoti, 
and some definite evidence to show wilful concealroeot or the giving of false evidence should be required before 
the commitment of the approver for trial is considered justifiable, 15 P. R. 189S , 7 B R. 1 = H Cr L. /• 
Absconding before conclusion of cross-examination does not amount to wilful concealment, 17 Cr. lb S. 391 


6. Oplalon of Cout dfreetlag preieeutlon a* te non-compUiBce with the fondltiea of tender i* 
coBcluive tf the fact — A mere order by the Court betore which an accomplice gives evidence that l>e 
prosecuted for not complying with the condition of h1s tender does not preclude IheToing Court inquin^'g 
into the question of fact involved in hts plea of not guilt) The opinion of the Court directing the prosecution 
that the person has not complied with the condition of the tender even if relevant, cannot be cofldi>s“* 
especially when the order is made, as in practice ma) occur, without the accused having an) epponunitf 
showing cause against the order, S P. R. 1889/o//oa'/din 15 P. R. 1695. The mere expression of opiiu^” ^ 
the Sessions Judge is not enough. The approver should be given an opportunit) of meeting the alleg*‘ 
that he has failed to make the full and true disclosure rwpiired by s. 337 The proper course is to dra* ^ 
an order setting forth specifically the alleged breadi and lo call upon die -approver to show cause wb) he sh 
not be tned for the mam offence as provided in s. 33^ On the date fixed for the hearing unless the 
admits the alleged breach of the condition, the Ma(,islnie or judge should hear the evidence relied up^ ^ 
establishing the breach and any rebutting evidence whidi the approver may offer, and should then i» 
definite finding as to whether ^ere has been a breach or not A definite finding arrived at in thi> msaa 
essential before the approver can be placed on his Inal for the onginal offence, 7 lu B. R. 1 =* I* ^ ^ 

See also 11 N. L. B. 95 = 16 Cr. L. J. 417. It should be noted that under the present section the certificate 
Public Prosecutor has been made the sole basis lor the prosecution of an approver And under s. 339-A t 
pMsvded that the trying Court must ask the approver whether he pleads thathehascomphed with the con 
on which the tender oi pardon was made And tl the approver does so plead the Court is bound to lew 
plea and proceed with the tnal and before judgment the Court must give a speafic finding 
approver has complied with the conditions of pardon or not So it is dear that the opinion ot the 
directing prosecuuon as to non-complnnce with the conditions of the tender is of no value it all legall' 


PBOSEGDTION OF APPBO¥ER 

7. Approver forfeiting hi* pardon dnrtng preliminary Inquiry— how dealt with.— .Trr sul^-ec. (3) ^ 
s 337 and Note 13 thereto If it turns out that the apjirover has committed an offence triable b) a 
either erdusuel) by himself or concurrentlj with the Court of Sessions, the approver may according 
stances be either tried by the Magistrate himself or committed to the Court of Session or Higli Court ^ 
put if it IS an offence triable exdusivelv b) the Court of Session, s. 193 provides that there ought to 
a>mmilment and commitment is absolutely necessary lO sudi a case — £ H C It ftnl , 17/-4 Fei , ^2 j 

only by sudi commitment that the Sessions judge or High Court has junsdiction to hold the tnil, 1® 

22 & 50 1 Ratanlal 119 

(a) Generally, nothing should he done against hint until aflcr the trial of the other ^ 

otei — Madras, Hombav and Burma liao approveris considered to have forfeitedhis pardon during 
jifrlimlnary invesiiEiUon nothing sliould be done against him till after tlie case against the principal occu 
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in the Court ot Session has been finished $ and histnal should commence de noio, it U be deemed necessary tir 
take proceedings against him. He should be detained in costody if not on bail till the trial of the other accused 
in the Sessions Court tsoter, 23 B. 493; 4 Bom. L. R. 826 , 24 M. 321; 4 U. B. R. 7 = 7 Cr. L. J. 245; 5 N. L. R. 
134= 10 Cr. L. J. 416 ;and it is not desirable that the Magistrate should commit the approver along with the 
principal accused, 31 H. 272. In 25 B. 675, however, it is stated, that it cannot be hid down as a general rule 
that a Magistrate who tenders a pardon to an accused has no jurisdiction to commit him before the close of the 
tnal of other accused, since the Legislature b> using agenera! term like * case' m «ub-sea (2) instead of the word 
'trial must have meant to abstain from laying down anj such rule A person examined at the preliminary 
inquiry ma> well be said to be examined in the case It is therefore impossible to lay down an> rule applicable 
to all cases, to determine at what stage it is ex|>edient to commit an accused who has in the opinion of the 
Magistrate forfeited hts pardon It should be noted that under the present section an approver can be 
prasecuted only upon the certificate of the Public Proseculor and it is aiso provided by the new proviso to sub* 
sec ( 1 ) tiiat be shall not be tried jointlj with any of the otheraccused against whom he has given evidence and the 
cases ated above are good law only in so far ts lhe> decide that as a general rule nothing should be done 
against him until after the tnal of the other accused is over 'kiid so in light of the new amendment the rulings, 
in 20 A. 529 , 29 Ju 24 ; 42 C. 856 are, it is submitted, no longer good law 

8. Approver even If he has given false evidence ehoald be discharged He cannot be detained in 
CMtody after trlaL— .Sire 80 B. 611, which was lollowed in 11 N. L. R. 59 = 16 Cr. L. J. 417, where the impropriety 
oi the Sessions Judge having kept the approver m cusiodj after the termination of the trial was pointed out. 
See also 37 C. 845. 

/I If Jor the Crown to decide whether the approver should be proceeded uith for the offence — 
At the termination of the inal m which a pardon is given the accomplice may be discharged b> the Court 
Then, if so advised, the Crown may re-arrest and proceed against him for the offence m respect of which he has 
been given conditional pardon, 30 B. 611 followed in 37 0. 845. 

9. Datjr of Coirk trying as approver wbo forfeited hU pardon.— —it should be noted that 
under the present Code the procedure to be followed in cases, when the tender of pardon is forfeited by an 
approver, IS expressly regulat^ by section J39-A And the cases referred to in the following Notes 10 and ii, 
though prior to the enactment of s. 339-A. embod> the same general principles that are laid down in 
tliat section When put on his trial for the offence for which a pardon is granted he ma> plead to a competent 
court hts pardon in bar And that is a plea that the Court would be bound to heir and decide upon before 
going turther md putting him on his detence. In deciding it the Court w ould raise an issue w helher he hid or 
had not mide 1 full and true disclosure of the whole tias aud whether after having atlmittedl> done that, he 
has at a liter stage recanted, whether that recantation amounted to giving false evidence witJiiii the meaning 
of tins section and worked a forfeiture of pardon, 30 B 611. h is now held by all the High Courts that it is 
the first dut> of the Court before whom an approver is put up for his trial to decide whether the pardon has 
l>een forfeited. See 32 M. 173; 30 B 611, 42 a 856; 34 P. R. 1902; 31 P. R. 1904; 11 N. L. R. 89=16 Cr. 
I,. J. 417 ; 7 L. B. R. 1. The contrary View in 37 C. 843, where it was held that in such a case it was for the 
committing Magistrate to decide chat the pardon hid been forfeitedand if such an opportunity was given to 
the iccused the Court to which he is committed would not iiave junsdiction to determine whether pardon 
was forfeited is no longer correct. The approver is entitled to plead the pardon before the Sessions Judge 
although he has not done so belore the committing Magistrate. 37 A. 331 ; even when the committing .Magistrate 
decides against the approver, it is open to tlie approver to raise it at the tnal, 42 C. 816 where 37 C. 819 
IS not followed. 

(a) The forfeiture of pardon and the offence of which he IJ charged tnay be tried jointlj —T\\t two 
questions whether he has forfeited the pardon and whether he is or is not giiilt> of the offence of whidi 
be IS chirged may be heard and tned together 42 C. 756 where 39 B. 6(1; 32 H. 176 and 67 & 848 arc 
lollowed. It IS jHissible that the evidence on the two iSbiies inay overlap and in some cases be practicahj 
tdcwttcvl awd that seems to Iw the otili argument against trying the question of forfeiture of pardon before calfin„ 
one tfie accused to plead to the charge of the ofleiKS and where such is the case it migW be a teason for Ut- 
Judge to use his discretion and tirder the approver to be tned separate!} from the other accused. Pet 
1 LRTCiit-K, J , in 43 C. 656. 

(5) The Judge must ash the fruon/r whether he relies on the pardon.—W'hm .i pardoned approver! 
pul on his mil. It is the dutj of the Se^ions Judge to ask Uie prisoner whether he relies on tLe pardon jrrantc 
to him and to try the issue whether the pardon has been forfeited It is not enough ihs* the comsn"ir.„ 
IS 
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Magistrate has found that the p-irdon has been forfeited, 16 Cr, L. J. 231 (H.), where 32 M. 173 is follou/ti 
See also 7 N. L. R. 65 12 Cr. L J. 326 and 11 N. L. R. 59 =3 16 Cr, L. J. 417. 

(0 Issue whether pardo/t has 6een/or/eited skastld 6e tried Jifst.-^WheTe a pardon has been tendered 
and the approver is afterwards put on trial he should be asked if he relies, on the pardon and ifhe says je.’ 
which IS a plea of pardo **- .« « _ ,j i. . mi. . j 

this being done the con I { 

IS placed on his trial he 

to an acquittal unless the prosecution proves that he has uiltullj concealed matenal facts or has given fa'se 
e\idence,l P.R 1893 5 34 P.R. 1902 also 7 L. B. R. 1 , 19 C. W. N 179 = 16 Cr. L. J. 120. When anapproier 
has been committed to the Court of Session as an accused he mav plead his pardon in bar at the trial, and the 
Judge must first try the issue oi forfeiture and take the \erdict of the jury thereon, and then proceed with the 
Uial 01 theaccusedtorthe offences diarged, 42 C. 856 where 37 C. 845 is rftrcwwi/, 32M. 173; 33 M. SI4,25B 675, 
30 B 811 and 31 P. R. 1901 are followed Where, however, the Judge tried the question of forfeiture with the 
jury after some evidence on the general issue had been recorded Held that the irregulanty had not prejudiced 
the approser or the other accused, 42 C. 856. 

(d) The Judge must take the verdict of the jury on the issue of forfedure and not decide il hi»tself~ 
Where this procedtire was not foJloived and the Judge did not lease it to the jury to say whether the accused 
had given false evidence and thereby forfeited his pardon, but himself decided that the withdrawal of the pardon 
was conclusive that it had been lorfeited and convicted the accused the conviction is illegal, 33 M. 514 The 
Judge ought to try the question of forfeiture, as a preliminary issue, on evidence limited to the point, and nte 
the verdict ot the jury on it before proceeding to try the general issue oi the guilt of the accused 42 C. 856 

10. Duty of proseeutlOB In trial of approver who forfeited hU pardoD—(a) Onus is on Ike 
In a tnal of the approver after breach of the conditions on which the pardon was tendered for the offence lu 
respect ot which the pardon was so tendered, it is for the prosecution to prove that the pardon has been 
forfeited. The making of a full and true disclosure b) the approver is not a condition precedent which the 
approver has to prove to establish his right to pardon according to the view taken in 11 JL 79 , under the Code 
of 1882, but his failure to make sucli full and true disclosure is a condition subsequent determining or forleitihg 
the pardon 27 C. 137 j 23 B, 675, 30 B 611, approved And followed 32 M. 173. The onus of proof of forfeiture 
IS on the Crow n, 42 C. 856 It must be first proved and deadetl by the Court before which the approver 1 * 
on his trnl that he by either wilfully concealing something essential or by giving false evidence ha» 
complied with the conditions on whidi the pardon »as offered, 59 P. jl. 1905 40 P. L. R. 1906 ■= 3 Cr. L. J 

where 31 P. B 1904, was followed and see Note 7 

Troceduie—Ordinanly tfie proper course to follow m such a case uould be to pot m evidence 
the record of the statement made by the approver as a vvitness at the former tnal, together if necessary "'it 
evidence as to the identity of the person making that suieraent In order to form an opinion whetlier m * 
course of that statement the approver had given false evidence or had wilfully concealed anything essential 
may tiecome necessary to record evidence bearing on the question 37 A. 331. 

11 Trial of approver along with other prltooers illegal. — See proviso to sul> 5 ec (t) und Note 

7, supra 

12 Sanction for proseentlon of pardoned perrons for perjury — When the person to whom pardon I ^ 
l>een legally tendered makes a statement on oath which be retracts in a subsequent judicial proceeding a 
smctlon is necessary for 1 prosecution for giving false evidence on each branch of the alternative cliarge 
sanction of the High Court would be necessary in regard to ihe statement made under conditional pardon ^ 
well as a lormal complaint of the Court before which the other statement was made section 476y bn 
sanciioncanonly be granted before, not after, the commencement of tlie prosecution, 10 B. 190 ; 11 B. H. C. _ 

A witness who is in any way induced to makea false statement in connection with a capital chaige shou 
illow ed every possible locus pcenileniiec, 11 A, L. /, 964 = 25 Cr, J, 76. The want of sanction ts not a nier 
irregulanty curable under s. 537, but is a fatal defect, 27 C. 137 , 48 P, R. 1834 

13. Praetlee—Applleatloa for sanction to be made in open Coart. — An application to the High 
lor sanction to prosecute an approver for giving false evidence should be made by motion on belialioi 
Crown in open Court, 2* a 498 ; 32 U. 47 ; 10 P. R. l004>=lCr L J 793, and not by letter 1893 A. W.n 
80 P. W. R. 1912 « 179 P. L. R. 1912 >- 13 Cr. L. J 491 The person moving the High Court mu.st bein a 
10 place beiore ii ih.* tender ot pardon and the cvtduice given in consequence of such tender and to 

the High l .unthuili-.r 1-. i/nnr reason to suppose that the persons who accepted the tender of pa^do 
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Uiave ujlfully concealed an essenual thing or given false evidence A person tried under s. 471 by a Session^ 
■Court IS prosecuted within the meanins of this section, 42 P, R. 1S84. 

14- Committal proceedings whether void for want of Pnblic Prosecutor’s certi/ieate.— Where in a 
•case the Magistrate enquired into proceedings uithout the Public Prosecutors certificate required under s. 339 
and the accused w as committed to the Sessions and before the trial in the Sessions tlie necessary certificate u as 
produced in the Sessions Court , held, that the Irregulan^ in the non production of the certificate before the 
JlagiStrate was condoned by the provisions of s 332. 3 R. 35 

Procedure Intnal of 339- A* 1 0 The Court tryinj^ under section 339 a person \tho has 

person under «ec 339 accepted a tendtr ol pardon shall — 

(n) if the Court is a High Court or Court of Session. Iwfore the charge is read out and 
^xphined to the accused under section 271, sub-sec (I) and 

<6) if the Court is the Court of a Magistrate before the evidence of the witnesses for 
the prosecution is taken ask the accused whether he pleads that he has complied with the conditions 
on which the tender of the pardon was made 

(2) If the accused does so plead, the Court shall record the pica and proceed with the 
trial, and the jury, or the Court with the aid of the assessor, or the Magistrate, as the case may 
be, •ihall, before judgment is passed in the case, find whether or not the accused has complied with 
the conditions of the pardon, and, if it ts found that he has so complied, the Court shall, notwith- 
standing anything contained in this Co<le, pass judgment of acquittal ” 

Note —The procedure laid down in ss. 339 and 339-A must be stnctly adhered to and followed In a 
case where the accused was not asked before the charge wasread out to him whether he pleaded that he had 
complied with the conditions on which the tender oi pardon was made, nor were ihe terms of s. 339'A explained 
tohim,A</dthat the trial was vitiated by notKompliance with the provisions of s. 339-A of the Code 8 Lah. S72. 

Right of person 
against whom proceed 
mgs are instituted to 
be defended and hts 
competency to be i 
■witness. 

(2) Any person against whom proceedings are instituted m any such Court under 
section 107, or under Chapters, X, XI, XII or XXXVI, or under section 552, may offer himself aS 
a witness in such proceedings 

Notes.— Pleader.— for definiiion s. 4(r)and Notes thereto 11 pp 16-J7 

1. Analogous law— Liberal provliloni of K.Y.Cr. Pro. Code.— According tos 183, when defendant is 
brought upon arrest, the Magistrate must immediately inform him of the charge agiinst him and of his right to 
the aid ol counsel in every stage of the proceeding and before any further proceedings are hid. Aecordingto 
s. 189 , the Magistrate mustabo allow the defendant a reasonable time tosend forcounsel and adjourn the 
examinition for that purpose, and must, upon the request of the defendant, require a peace officer to take a 
mes^age to such counsel In the tow n or city ns the defendant may nime The officer must, without delay nml 
w ithout fee, j>erform that duty 

2 Accused has a right to be defeaded by a pleader of hli choice —The defence of an accused person 
ought not to be «hut out merely by tlie faa that he Is represented by a 33 C. 489 The Court has no 


I* “340, (1) Any person accused of an offence belorea Cnminal Court, 
or against whom proceedings are instituted under this Code m any such 
Court, may of right be defended by a pleader 


tratc has no power under this seaion to lorbld a dulv-qu-ihfietl pleader to appear lor the accused, Ratanlal 23. 

See t^id. 29 and 6 B. 14 ind 1 M S04 as toMimIunght in appeiK .Srr also f B.S4 and ss. 439(2) and 419 
14010 thereto 

‘n,**-! n Inw^rtnl br <cl \\ 111 of I*|J t IK 

1 Tb • M-ciiin nlwt IbW f'<rtb« on<ia»l ■felion br Act XSIIlof IRi t •* 
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3. Right of aecased's coaniel to be beard.— It is not a question of indulgence that the counsel fortbe 
accused should be heard before judgment, but one of nght It is an elementary principle of law , that no order 
should be made to a man’s prejudice especial1> in a criminal case without hearing him and the very object ol 
the Legislature in allowfing parties to be represented at tnals by counsel is that counsel must be heard before i 
final opinion is formed by the Court If counsel had a ngbt to be heard it is not for the Court to say before 
hearing them whether the omission to hear and a judgment based upon opinion formed without such bearing 
hai,e or ha%-e not caused prejudice to the accused, 6 Bora L. R. 653. And the conviction will be set aside ntfie 
accused’s vakil is not heard, 5 H. L. T. 290 = 9 Cr. L. J. SOS ; 9 P. R. 1877 ; 15 P. R. 1900. 

i. Magistrate should not Interpose between ftccoted and his friends bat should give every oppoi 
tnnity for making bis defence. — In a case of murder, pleaders appeared on behalf of the accused s wife before 
the committing Magistrate and requested him to allow them to see the accused or ascertain In their presence 
from him whether he required their assistance The Magistrate asked the accused m the absence of the 
pleaders whether he required their assistance, and then communicated to the pleaders that the accused did not 
want to engage them When the case came before the High Court for confirmation, the Chief Justice 
remarked — ‘ In conclusion I wish to draw attention to tlie improper i^oiiduct of the investigating Magistrate m 
refusing to allow the pleaders engaged by his (accused s) wiie to defend this accused, to have an interview with 
him or to appear and sit in Court It was the duty of the Magistrate to have afforded the accused and bis 
fnends every opportunity of making his defence, and he should not personally have interposed in any waj 
between them, ’ 1 Bom, L. R. 836. Prisoners and others are to have the fullest opportunity for giving 
laJtalatnamas to whomsoever they plea«e, without reference to ihe mode m, orthearcumstaocesby. s'*” 
they may be influenced to do so, 1 B. H. C. R. Cr. Ca. 16 

5. Access to prlsoneea by pleader.— Prisoners in the custody of the Police before being produced 

belorc a Magistrate are at liberty, at any time of the day, to see a pleader, due precaution being taken aga*Ml 

escape. The access to prisoners in jails by pleaders is a matter tor the officer in charge of the jailtodeade- 
^l/arf Pol filnn , p 95, NoU 

6. Right of private prosecator to a pleader.— A pleader is entitled to appear not only on behalf of the 
accused, but also on behalf of a private prosecutor 6 B. Ii. R. Appx. LXX. 

7. Position of pleader appointed by the Coort to defend.— The posiiion of a pleader appointed by ihe 
Court to defend a prisoner is not the same as that of a pleader whom the accused has authonsed to act forhiBJ' 
Any admissions that may be made by the pleader appointed by the Court are not binding on the accu«ed 
2 Bom. L.R 571 

8. Employment of Makhtyars Notes to s. 4 at pp letoIS. ■ The terms of s. Jlodo not wairani 
any general rule for the exclusion of viukhtyars in all cases, but only allow the exercise by Magistrates of s 
discretion m each case as it arises The Magistrates are expected not to depnve parties of legal aid whidi thty 
could frequently obtain at a moderate cost by indiscriminate exclusion of persons who are luvested by law wii 
a distinct professional status in criminaltnals' This rule is equally applicable to Sessions Judges 38C.4W1 
HjUtns, 116 


9. Discretion with Court to bear agent or not —To refuse or to allow the appearance of a 
on liehalf of the accused person is enUrely wilbinthe discretion of the Magistrate concerned, FatanlsUl** 
though It has been held in Ratanlat 1, that a prisoner is entitled to authorize any person to be his agent m nj'i 
Criminal Court A mukhlyar has no right to plead lu a Cnmmal Court without tlie permission of t 
presiding Judge, 4 S. L. R. 195 =» 12 Cr, L J. 118 ; 6 B. 14 was held to be no longer law The practice of admit 
ting to defend parties IS not illegal It is discretionary with tJie Magistrate to hear such agcn 

or not,7 U. H. C. R. Appx, XXXTII. Courts are bound to exerase a discretion iii each case as to permuting 
or not permitting the appearance of unauthorized pleaders, Weir II, 400 But a general order 
any pnrticulir class from appearing as pleader is illegal An order excluding any particular indm 
in any particular case on grounds stated, arc apparently without gruunda stated, would be withm 
discrelion of the Magistrate and therefore legal, Weir 11, 401. Wliere the High Court circular stated 
as -i general rule, no person not quihhed as legil praaitioner,shouid be permitted to a« m any legal procee 
exce|)t to prevema miscamige ot justice, Ar/if.tbat a general rule by a Alagistnte that no private''' 
should ippeir lu his Court, went beyond the terms oi the areular, but tint he would l>e acting in ^”'^"■'*' 1 ,. 
wnh ns terms it he stated lint he was not jirepared to make any geiienl excejHioti in f ivoiir 0 / any 
indi\ idiial, Weir II, 401 1 SS C. 43S 
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10 Geaerkl disminU of Hokhtyar b bad — A Magistrate has no poirer to d smiss a 
generally unless he be convicted of an oRence tn\cdving moral turpitude or infamy This refers to a genesral 
dismissal onlj and not to particular cases la whidi he might refuse to hear a mukkfyar whom he did not 
think qualified 1 W R 31. 

11 No Court fee for Yakal&tnama —No advocate or attorney of the High Court or the authorised 
pleader appearing in defence of an accused person should berequired to file a vakalatnama 7 H R C. R 
Appi XL. See Court Fees Id VII of 1870 Sehedile II Aft 10 and see Note 15 below 

13 Commonlcatfen to Mukhtyar Ii prtTfleged.— Communication made to a mukhtyar or his clerk is 
privileged. Section 126 of the Indian Evidence Act must be construed as applying to all persons who 
withfn the category of pleader as dehned ms. 4 (r) of the Code and includes therefore mukhtyar Statements 
made by accused persons that a false charge was going to be brought against them to a mukhtyar who vvas at 
the time acting for one of them as his mukhtyar and legal advdser and to whom the statement was made with 
the object that he should appear tor them in Court are pnvileged 25 C 736 

13. Vho Is an accused person? — An accused is a person over whom the Magistrate or Court >s 
exerasing jurisdiction 18 B. 661, therefore (i).^ penon ordered to give seeurtfy for goodhehaviour ts an accused 
person within the meaning of this seeltOH 23 C493yh//<9tt'C<f In 21 A 107)27 0 656)15 ? R.1900,2SA 373 and 
I C. Efc R. 452 contra see 27 C. 662 and 9 0. W K 983 And a Court is bound to hear a pleader on his behalf if 
he engages one IS P R. 1900 (ii) See If C781 ,80.538 sS C. L. R. 158 as to persons against whom ma>n 
tenance proceedings are taken under s. 488 (iii) A Civil Court making a preliminary inquiry under s 47615 
not a cnminalCourtand the person against whom the inqniiy is made IS not an accused person 8A.L.J $37 

slSCr L,J 231 [yv) A person comptaxnedagainst before issue oj X process has norighttoberepresentedby ts 

A person complained against does not become nn accused person until it has been decided to issue 
process against him under Chapter XVI Section 340 does not hence entitle a person complained against to 
be represented by a pleader dunng the preliminary inquiry which may be held under s. 202 (1> If he chooses to 
attend the proceedings he may of course do so like any other member of the public but he has no locus stands 
as a party the purpose of the lav, beiug dearly to exclude him until suffiaent ground for joining him 
been ma^ out by the complaint 4N L R L 3 20 5rrl0C.L.n 553t 18B.661. ^ 

14. Dety of Pleader for accused.— Where a Sessions Judge took exception to the fact that the pleadur 
for the accused had put forward witnesses on behalf of the accused who he must have known had been tampered 
with and threatened to report his conduct to the High Court it was held that the remarks of the Judge 
improper and that it was the duty of the pleader for the accused to call witnesses for the defence if his client 
insists on submitting their evidence to the Court 3 Bom L R 862 

18. Praetice— Hemorandam of appearance.— Under Madras Dis. Sa 272 of 1907 whenevera pleader 
representing a party in any cnmin. 1 proceeding does not file in Court a vakalat from h s client he shall be 
required to fill, a memorandim of apiiearance containing a dedantion that he has been duly Instructed to 
appear for the party whom he represents Held even that is not necessar> w here the party is present in person 
along with his vaktl 8H L.T 290 — 9 Cr L.J.S0S 

341 . If the accused though not insane, cannot be made to understand the proceedmj,® 
the Court maj proceed with the inquiry or trial and in the case of a 
accu^^dc«s not*'un^ Court other thin a High Court if such inquiry results m a comrmtmeiit. 
derstand proceedings, or if such tml results in a conviction the proceetl ngs shall be forwarded to 
the High Court with a report of the arcumstanccs of the case and the 
High Court shill piss thereon such order as it thinks fit 

Note*. — 1 Seetlen not applicable to penoa* of aaioand mind — Tlie jvrov isioos of this section do n^t 
jpph to a person who is of unsound mind. Tbe> apply to persons who ire unable to understand the proceed 
mgs from de.ifness or dumbness, or Ignorance oi the language the country or other similar cause In sufih 


a lun-ntic, the Vfagistrate shou! 1 proceeil uixler this section. It If L. T 24 — IS Cr L. J 2L 

2. CrlDtnal rcspoBtiblllty of deaf natea.— To esape punishment a deaf-mute to whom sections 
82 iivl 83 I r C, do not apply miKt like his lirotber who can hear and sjieak come within s. 84 I P C 
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other words if his mind is sound his inability to hear and speak, will not excuse him In U. B R (1910) 
I. 57 asl2 Cr. L. J. 386, it was that the law does not provide for a sane deaf mute who has never beta 
instructed being exempted from punishment and Q \ Botola, 22 W. R. S3 and 72 and 27 C 368, were followed 
in preference to Dwarkanath \ Bader, 22 W.R.35 , 34 P.R. 1685 and 37 P. R.1889. "It «eemsver> doubtful 
whether a sme deaf mute could live to the age of, say, seventeen, vvitJiout learning sometliing of his duty 
towards his neii,hbour m person and propertj, I think, it must be presumed that if the mind is sound there 
I' this knowledge in the deaf mute 

3. Section not applicable where accuied understands the proceedings —Where an accused person 
was deaf and dumb and the Magistrate who tried and convicted the accused, thinking that the accused «as 
umble to “ understand the proceedings in the case ' referred tlie case to the Distnct JIagistnte who «as 
satisfied that the accused did understand what he was charged with, Ae/d that the District Magfsirates findi g 
as to the capabilitj of the accused to understand the proceedings against him, was conclusive, and this section 
did not apply The High Court annulled the conviction the Magistrate and as the accused was previoudy 
convicted of an offence under Chapter \\ 11 I P C , ordered his <»miiiittal to the Court of Session igW.BfSl* 
See 3 Bora. L. B. 371 ; 22 W. B. 35 and 72 , IS Bom. L. R. 853. 

4. Hagistrate shotUd try and£et into eommnnleatloB with a deaf and damb accsied — Uhen a dvat 

and dumb person ts placed on his trial, some means of communication with him should if possible, be adopleor 
WcIr II, 402. A Magistrate should try and get into communication with a deafmute accused ® 

assistance of his relations, as it is impossible that a deafmute should be able to live tomatuntj without beiHs 
able to communicate w uh his relations and that if lie had, his relations must have established some practica e 
method of inter-communicatiun b> signs or otherwise, U. B. R. (1910) I. 57 = 12 Cr. L. J, 38i. Where a ea 
and dumb prisoner was convicted of an offence, and upon the trial no atteini>t was made to communicate wi 
the prisoner respecting the charge against him, the conviction was quashed 6 M. H. C. R. Appx. VII» sn 
Note 8 below nnd 22 W. R. 35 and 72. 

5. Magiitrate must refer only after eoayiction or eoramJttaL— \V hile the coinplamnt and his 
were being exnmined, the accused showed that he was dumb and thereupon the Magistrate 

a charge but expressing an opinion that the accused was guilty, referred die case under this sectioa The Hig 
Court, noticing that the tnal was iinpenect as no diarge had l«en framed refused to treat the mere 

expressed that the accused was guilty as tantamount to a conviction, and returned the case for disposal to 

Magistrate directing him to come to a definite opinion whether the accused could be made to understand ^ 
proceedings, and if he came to that opinion, to proceed with the inquiry or tnal, and if the same 
conviction or commitment, to forward the proceedings under this section with a report of the circumstam*^ 
the case, R&tanlal 879 and 838. Before a reference to the High Court can be made under this section 
should have been a committal or conviction, Ratsolal 180 Tins section requires the Judge to procee to 
end of the trial and then report the result if a conviction follows, Weir II, 403. It does not authorize a ''S'*’ 
trate to reier the case m the midst of the tnal 4 Bom. L. R. B2S , Ratanlal 838 ; 25 Bom. It. R. 43 

6 Magistrate must state his views when making reference. — In submitting a case to tlie High Co^ 
under this section, a Presidency Magistrate should state his view of the conduct of the accused .and mii-'t 
■ome evidence regarding the previous history and habits of the accused Ratanlal 696. 

7. Magistrate cannot pass sentence In cases of donbt. — This section prohibits a Court 

sentence when it is uncertain that the accused has understood the proceedings against him Weir 11, » 

R. (1910) 1. 57 = 13 Cr. L J. 386 , 11 M. L. T. 404 = 13 Cr. L. J. 243. See also 37 P. R. 1839 below 

8. Sammary trial of deaf anddumb mac not advisable.— It is highly inadvisable to try a 
summarily In such a cave, an attempt should l« made to find out whether the accused has any me ^ 
relatives who .ire accustomed to communicate with him. The Magistrate should make i^uir es 
antecedents and ordinary mode of liie and the in inner in which he is communicateii vvith m le > 
affairsof life, 8 BonuL. R.849^ 4 Cr L.J 444 

9 Power of High Court to pais final orders on reference by Magistrate— nature 
(o) On cotnnii/iiieni.—An ictused iierson who had been for some lime confined in a Lunatic Asylum vps 
commuted to the Sessions by a Dt put^ Magistrate on a diar^ of murder Tlie iccused was dc if an 
.md camtd not lie m-ide to understand the proceedings which had been liken On die proctedm^^^^^^^ 
forvvardeil to Ui. lUgh Court under this section it was Af/rfthai the 1 iw does not contemplate that **'*^'*' 
trl..! should necessarily 1 ike place Dial it is discretion il with the High Court on ii commitment made, too 
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ss 341-342] 


the Sessions tnal to be held , and the High Court must considw uhether any benefit would lie likely to result 
especially to the accused by such trial The High Court in this case having come to the conclusion tint Po 
benefit would be likely to result to the accused by his being tried by tlie Court of Session found that the accus®*! 
was guilty of the alleged murder, but that he was reason of unsoundness of mind not responsible for ins 
action, and directed him to be kept in the District Jail to await the orders of Government 27 C. 368 Itf a 
proper case, the High Court might even direct the accused to be made over to the custody of his father 7 N • 
P. H C. R. ISl. 

(^) High Court m(rj pass sentence on flfagtstrale s finding —TYAt section gives the High Court power 
to treat the proceedings before the Lower Court as amounting to a sufficient trial and pass sentence upon 
the pnsoner according to the facts which seem to be established in the course and as the result of the®® 
proceedings, 22 W R. 33 and 72 , 27 C. 368 , U. B, R.(1910) 1 37 = 12 Or L. J. 388 

(f) On conviction High Court may dtsckarge — Where a person, who was deaf and dumb, was con* 
MCted the High Court, thinking that the pnsoner was not a person to whom penal disapline can be properly 
applied set aside the conviction and directed that the pnsoner be admonished and discharged 22 W. R.3S 
foUowedVf^ R 1885, 4 Bom L. B.296 

(rf) High Court may treat the aeatstd as a lunahe and report to Government under s 471 —Accused, 
a deaf-mute was unable to understand the proceedings in Court, and was after inquiry convicted of an ofieni^ 
and sentenced to nine months* ngorous impnsonmeut a Magistrate. Held, that fn the absence of any cle^f 
and specific proMsions in the Code the accused should be dealt with as a lunatic and the matter report^ 
Local Government under s. 471 S7 P. R. 1689 , followed 18 P. R. 190! 

\e) fllay direct re'tnaL— 'See L.R.849Ts4Cr L.4 4iL 


342« (I) Fof the purpose of enabbng the accused to explain arty 
the abused «ramine circumstances appearing m the etndence against him the Court ma>,at ariy 
stage of an> inquir) or trial, without previouslj warning the accused pdt 
such questions to him as the Court considers necessary, and shall, for the purpose aforesaid, question 
him generally on the case after the witnesses for the prosecution ha\c been examined and bcfofe 
he IS called on for his defence 


(2) The accused shall not render himself liable to punishment b> refusing to answer 
such questions or by giving false answers to them but the Court and the pir) (if any) ma> draw 
such inference from such refusal or answers as it thinks just 

(3) The answers given bj the accused may be taken into consideration in such inquiry 
or trial and put in evidence for or against him in anj other inquiry into, or trial for, anj other offence 
which such answers may tend to show he has committed 

(4) No oath shall be admistered to the accused 


Notes.— .Sif^ s. 164 for the power and mode of recording statements and confessions made during Police 
iiuesugatlons s. 364 for the mediod of reoardmg examination of accused s. 538 for curing ol irtegulantle#-. 
s 2S7 as to when tlie examination of the accused before the committing Magistrate has to be tendered fn 
a Sessions tnal .5rrss.209 242 244 245 233 S56(2)for statements by accused persons. 

1 Scope of the aectlon.— We think that the present law gives too great a latitude to the Courts with 
regard to the examination of an accused person. The objea of sucli an examination is to give the accused art 
opixjrtunity of explaining any arcumstances whidi may tend to criminate him, and thus to enable the Court, lO 
cases where the accused is undefended to examine the witnesses in his interest. It was never intended that th« 
Court should examine the accused with a view to elicit from him some statement which would lead to hi’ 
consicUoii We have, therefore limited the power of tnterrogaUng the accused by adding to the first |>aragrapli 
ot s.3t2 the words for the purpose of rnabhng the accused to explain any circumstances appearing m the evidenct 
fciin. V> e \\wwV accBsed a\v>*S'-baMtVh\'sop^-».'»fkwwi\y wi exy-taiwswg avd wt base tivefe^«e* 

required the Court to question him generally for that puri>ose Iwfore he enters on his defence —Set Com. Ref 
on the mil of Act \ of I8S2. 

Hie limitation of the power oi the m examining the accused for the purpo>e oi enabling bint 

to exjlain any exldence against him U thus accoumed for by Dr Stokcs •• Tbe secti >n assumed It* 
present lomip.srtly owing to a judgment of the HighCointof Bengal and partly owing to tlie svordsof EdwarV 



frCAKLEr 


Ui »likr ( 

-.-. Pr S ep '•!•«> It It from I * 
1/ (f»r //nU «ialf« pilej ItlaJoIl* 


\h i t ipe brtJle oiapact 

n f/ fO Pf « 
frOffi i3 ' 


-t»ilrCl aU" A I 


^1 J j|« that (h«a to tnro d pi 

V Ola* «v « 

Wht hSp,m«h<tlt4ontr«uaof tci 

2.41 h u miaa trap ttau la U9P 9 

Kt&th ) [tjrnpp H30) f I \ifpi.7-p n4‘» 


' sdJr 


flTrl Ipphiao/ nti rli 
Ittht tPr.“braJraOti 

lt>a««ht ta« 

StAltttft p a i WafltMal Jl, 
j pttpd ihJaf/ tprajd apn kl 1 
itV ply apri'O.I OaaT 
3 i Ifra^Mlac IP iyialt.i^i 

w houk doa hpportnt fayo 



JJ)) •V^i 


VM Pf I neU 
t COUMPPfPUtluIti 


) pal > ) imta at »EB9l1 
ft i. I « ( Map " 

ft (Mat ft{ArP|>'*<h " " 


■rl c Pa ((»< IsSilarait 
ipa anntJot tai lAa i'' 





760 


THE CODE OF CRIMINAL PROCEDURE. 


[Chap XXIV, 

Luivgsto*! "An unrestricted nght of inlerrogating is also very apt to produce insidious and catching ques^ioni 
Instead of a cool and impartial attempt to extract the truth, the examination becomes a contest in which the 
pride and ingenuity of the Magistrate are arrayed against the caution or evasions of the accused , and 
construction will be given to his answer that may fix upon him the imputation ofguilL It may beadde^ that 
badgering by the Judge is apt to arouse undue sympathy for the prisoner”— Codes, Vol If 
Introduction, p 20 

2. Section applies to all proceedings in Magistrate's Conrt.— {*} In the stage of investigation 
CARNDUtF IS of opinion that neither this section nor s 161 places any limitation on the extent to which the 
accused may be examined m the stage of investigation. “ Atthit stage, and, indeed at any point other thaa 
that indicated in s 342 the only thing that is abhorrent is pressure or inducement, and the sole aiten'^'thy 
which the fitness ol an examination can be judged is with reference to the question whether it was volunf"y 
not,” 37 a 467 at p SI4 

(«) Inquiry prelumnary to eotnmitnuut — Sections 209 and 210 do not curtail tlie |X)wcr>°I^ 
Magistrate under this section Section 342 apjihes to all sorts of proceedings in Magistrate's Courts 
the case is one tnable by a Court of Session or otherwise Under that section a Magistrate is empower*'^ 
any time and without any previous warning to put questions to the accused for the purpose of enabling him 
to explain any circumstances appearing in the evidence against him 13 Cr, L. J, 474(Oiidh). As to 
under s. 1 17, etc see note S A below 

3. Analogons Law.— Under N Y Cr ITo Code, s. 196, a Magistrate must inform the defendant 

Is his right to make a statement in relation to the charge against him, that the statement is designed to 
him, if he sees fit, to answer the charge and explain the fact alleged agam^t him, that he is at liberty to 
mak" • ’ ' ’ - 

ant ‘ . • • ^ 

agai • ^ 

It In writing without an oath, and must ask him besides the questions of name, parentage, residence end P'''’' 
fession only ‘ to give any explanation you may think piopttoi the arcumstanas appeanng in the lestiii)0''J' 
against you and state the tacts which you think will tend to your exculpation.” 

English Law— aceased may give evidence— The accused at common law was not a cornpeten^^ 
compellable witness at any stage of the proceedings, on the ground ol the maxim nemo tenetur siipsu^»P'^. 
and if the accused was examined on oath any conviction would be bad The position of the 
has been changed by a st-fies of statutory provisions culminating in the Evidence Act, 1877 (49 and 41 
c 14) and the Crvmnal Evidence Act, 1898 (61 and 62 Viet, c 36) whereby it is enacted that eiery 
charged with an offence is a competent witness for the defence at every stage of the proceeding'* whel 
charged solely or jointly See Archbald, pp. 4S7 — <63 A Magistrate has no right to ask the accused 
questions, except questions madental, to the conduct ol the examination, eg, whether the accused wishe 
cross-examine a witness, or to give evidence, and the statutory questions prescribed by s \8 oi the I'ldUP 
Oj^tucts Art, \Vvt wicucfteA gvsvs Ike Owwnaf £v>ile»ce Ath, 'fi t-hft 

does interrogate an accused who does not so examine himsell, the answer of the accused Is madnussibl® 
evidence against him, R v Eerrtman (1894) 6 Cux C.C 338; /? \ Affi/,(I830) 4 Cor a C. 181 j v 
(1817) Holt (N. P. 169) Hatsbury VoL IX, p-S97 When an iccused gives evidence, he may be asked 3 
question in cross-examination, notwithstanding that it would tend to incriminate him, Archbold, p. 460 

4. Court mast examine and not prosecutor.— 1 he Court conduaing the trial or inquiry i' 

authorized to examine the accused person, and the counsel or other person conducting the prosecution 
not be allowed to take any part In the examination — C P. Cr Ctr, Part I/.Uo 24 The law 
Court, not the comphinant, to put (juestions to the accuNcd and the Court should not put questions m o 
merely to convict the accused out of his own moutli 10 U. 121 at pp. 123— 125. 

EXAMINATION IMPERATIVE. 

8. Cosrt U boned to ezamloe the aeesied —The provisions of this section arc not permissive, 
eiSi biitimpentue, RaUnlalTiO; 10 Bom. L.R.291— 7Cr. I,. J 194; 11 Cr. L J. 746 (Bnrtna), U B ft 
2Bd Qr. 18} 1 P. R.(19lB) Cr. 22, 1 C. 768 (C.) and the accust-d must be afforded an opportunity for the 
explaining any arcumsunces appearing m tlw, evidence against him, Rataolal 100 and 730. fn all wamnt-o 
there mast be in examination of the iccused, s. 263 (f)does not give the Magistrate any discretion whelhe 
will examine the amised or not 41 C. 743.* rbe term * shotl’ jn this section makes die duty Im|>o'<c»l on 
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s 342] 

Court to question the accused generally on the case, after the uitnesscs for ihe prosecution ha^ e been examined 
and before he is called on for his defence, mindatory and not dfscretIonar> only Having regard to the object 
of the examination spealied in the section, it is clear that the omission by the Court to perform sucli duty 
in a criminal tnal, must be presumed to have seriously prejudiced the accused. In a criminal trial, forms 
prescribed by statute have to be strictly observed and the Court Is bound to draw no inference of w -mer against 
accused persons, espeaall) in the case of omission by the Court to perform a duty imposed on it by the Legista 
ture in express terms in his interest,, unless the accused expressly u -lived it, 9 Bom. L. B. 356 saS Cr. L. J. 332. 
Where it appeared that the Court omitted to question the prisoner under this section the trial uas held invalid. 
The case therefore in this respect resembles S5 M. II (P^), where the Judicial Committee observed 'their 
Lordships are unable to regard the disobedience to an express provision as to a mode of trial as a mere iiregu- 
lanty ’ .And i{ it was enough to vitiate the tnal there that the accused was tned for more than the three oflences 
uhidiare permissible at one tnal, then it seems to me afortion enough to vitiate this tnal that the prisoner vva» 
convicted and sent to pnson witliout being asked for his explanation of the matters appearing against him 
That omission {n my judgment goes deeper than the illegality which was committed in Subramania Iyer’s case 
Font IS, I think, repugnant to one's natural sense of justice that a man should be convicted without lieing 
heard. It is no answer to that objection to say that the appellant had an opportunity of making a statement 
before the committing Afagistrate, D^tcmblor, ]. IT Bern. L. R. 6931:: IS Cr. L. J. 769. The law provides 
tmperativ'ely that before the Court of Session he shall have an opportunity of making his statement. 3!rral»o 


he has been questioned on the case generalfv by the committing Magistrate, 6 Bom. L. R. 730 es 6 Cr. J. 71. 
But in 4 IwB, R. 143 b 7 Cr. L. J. 422, a >fagistrate convicted the accused omitting to examine them The High 
Court refused to set aside the conviaion on a reference by the District Magistrate, as the accused who had a 
right of aiipeal had not appealed and therefore were not in fact prejudiced. 

Examination of the accu-ied under s. 342 is imperative and the Court is bound to examine the accused 
generally whether fie wishes to offer an explanation of any of the evidence which lias been given against him 
96 Ben. L. R. 103 1 26 G IT. K. 118, 119 j 1 R. 639 { 27 Bom. L. R. 1405. 

3<JL Whether it b lOhllgatory to examine the aeeaied after creii>examlnatleB and examinatfea ef 
addillenal wltoeeies when the aecaied b once exanlaed under t. 342 after the preiecntlea exaisli)at!e&>In>chlef. 
—Section 342 is not sufficiently complied with by examining the accused after the prosecution examination-in<hief 
but before th*etrcros»«xamina'iort In all cases where addition-il witnesses are called after a charge has been 
framed or not the obligatory examination of the accused under s 342 mu«t takd place after all the proseaition 
witnesses have been examined and cross-examined and before he is called on for his defence 27 G W. N. 743 
iJoUovnng^ Z.m) L. 3. 644); 60 G 918, 90 G 939 j but 4911. L. J.S7W, 23 G W. N 

1199 and 4 Lah. 61 and 49 K. 124 ; 50 B. 42 =. S7 Born. L. R. 1379. See 46 V. 449 = 43 M. L. J. 402 which 
dissented from fn 50 B. 42. See also 51 G 924 and 933. 5lrc3tso9 Patna L. J. 430 j 6 Patna G J 147, 174, 4 Patna 
231 1 but iee 4 Lah. 61 (roe/ra) 

9'B. Effect flf tabsequent examination under a 940. — Where an accused person has been examined 
under s. 342 after the close of the prosecution case and subsequently the Court examines a person under s. 540 
{whether such person be one of the prosecution witnesses or another jierson) it is not necessary tore-exsmine 
the accused person under s. 342 3 Pat 1019. 

S-G BbUnctios between •uranoBi and varranWasei.— Where m a summons case a MagisU'ite ex-vmin- 
■ed the accused only after the examination in<htef ol some of the prosecution witnesses and did not examine 
him again after another witness had been examined and aher the cross-examination of the previous 
witness. section 342 not complied with andomission vitiated trial, 49 Cat 1075. A Magistrate u tx>und 

in a summons-case to examine the accused as required by section 342 of the Code If he omits to examine the 
accused it is an irregularity which vitiates the tnal per Mactxoo C J —It seems to me that w hile it is obligatory 
on the Slagistrate to give the accused an opportunity of explaining the evidence against him according to the 
provisions of section 342 of the Code it is^certamly clesirabb that he should not be hampered in the-.e petty case^ 
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resards the examination|o{the accused ire niindatory and failure to comply with them is an illegality vitiating 
theftnal In a warrant-case the prosecution witnesses were examined and the accused did not avail themselves of 
the opportunity to aoss examine the w itnesses The accused were then questioned generally m the case. For 
the puriiose of enabhng them to explain the arcuoistances appearing from the evidence against them and they 
stited they would putin a written statement The Magistrate then framed a charge against the accused under 
section 411, 1 P C, and they pleaded not guilty and the case was adjourned At a later date the accused 
cross-examined the prosecution witnesses under s 256 of the Code and,the witnesses were also re-examined. 
Evidence was then called for the defenceand the accused were not further questioned generally on the case 
after the cross-examination and re-exammation of the prosecution witnesses Held, by the majority (Venkat 
S t-BniRvo, J , dissenting) that there was a sufficient compliance with the requirements of section 342 of the Code 
and the trnl and conviction of the accused wereIegal(43H.li. J. <03 overruled , 6 Pat. L. J. 6M dissented from). 
In 6 Pat h. J. 6M it was held that under s J42 of the Code of Cnminal Procedure the Court must examine di® 
accused after the witnesses for tlie prosecution had been examined. Therefore an examination of tlie accused 
alter the w itnesses for the prosecution have been examined m-chief but before they have been cross^xamined 
and re-examined is not a compliance with the section Examination m s. 342 of the Code means exarama 
tion in<hief, crossexamination and re examinatioa 5 Pet h. J. 402 ; 6 Pet L. J. 147 and 6 Pet L. J. 174 
referred to But seek Lah. 61 4 Pet 433 [eoalru) following kAV. 449 (P.B0 and disapproving 6 P»4. 

L J, 614. 3 Rangoon 189 seemsto follow 46 Wed. 449 and to hold that the absence of examination of the 
accused under s 342 need not vitiate a trial in every case 

S-D. The section does nor apply to lemmery trial of sBrnmoni-ceses. — The provisions of s 342 ot the 
Code requiring the Court to examine the accused generally is inapplicable to summary trials of summonscss* 
under Chapter XXII, as to ordinary trials ot sudi cases, 46 M. 766 s 45 M. L. J. 230. 

The mandatory provisions of s 342 of the Code requiring the Court to question the accused generall) 
oil tlie c i»e after the examination of the prosecution witnesses, do not apply to trials in summonsoses. 

The use of the expression • before the accused » called on for hvs defence m s. 342 itself as well as w 
9 io6 relating to trials m warrant<ases and s 239 relating to trials m Sessions cases, and the absence of such an 
expression in the sections relating to tnab in summonsoases under Chapter XX of the Code show that the 
provisions of s. 342 are not intended to apply to summonaoses. 46 V. 738 a 43 M. L. J. 324. 

lUnllen slotement must not take the place of examination See Note 21 A wriltien statement can 
never hive the same value as answers coming directly from the accused s mouth, 19 C. ff. H. 1013 *» 16 O'- 
L. J. 724, 48 C. 411, but see 4 Patna 438 {_coftlra). 

5-E The Imperative provisions of e. 312 do oot apply iDqnirieB.— Section 842 ot the Code does not 
apply to an inquiry under s 117. The omission to examine the person called upon for security, at the close o 
the pro'ecuijon case and before he i« called on to enter on his defence, is not an illegality, but an irregulant) 
ctivered bv - 337, when the accused is not prejudiced by such omission (80 C. 323 dtshngmsked) , SO C 983 

6. When aceoied leaves caio entirely to bis pleader, Coort may not qnestlon him.— If the accus^ 

ha-, Icit Ins case entirely in the hands of hi5 pleader, the fact should appear on the record and when this is t 
La»e, a Judge may not question the accused for the purpose ot enabling him to exphin any arcumstance 
ai>i>einni, in evidence against him Weir H, 405 

7. Where accused h exempted from personal appearauce, pleader appearing on hU behalf 
examined —U hen the accused has been exempted under s 205 from jiersonaj apiiearaiicc m Coi , 
Magistntc 19 not bound to enforce their personal attendance in order to examine them. The 

seaion ire complied with when the pleader lor the defence tseximined on behalf of his client • S.I,. • 

14 Cr. L.J.272 

TIME FOR EXAMINATION. 

8 When prosecution evidence discloses no criminal charge, accused not to bo ixamlae^—h 
eimrel) viithm the discretion 01 the Magistrate himseli to judge whether during the inquiry before him i 
ti„lu and \ ro|>cr that ilie accused shall be examined or not , and such discretion should not be excrci-e w * 
t «, Magistrite dunks that the evidence for tile prosecution does not disclose any proper subject of CTmi 

thvrR* a,.utis« the accviseti 10 w R 25 I B L. R. ( 8 . N ) 18. Where no tvidenct has been given imphcitiRg 
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tlie accused, the Magistrate has no nght under tht. statute to put questions to him or to invite him to make a state> 
menL A statement therefore made b> the accused under these circumstances is not admissible m evidence 
a^iinst him on his sul)<Kxiuent tnil 1915 M> W N. <t3 It Cr. L. J. B33, where 37 M. 233 and 7? v Berrimxn, 

6 Cez C. C. 3SS arc followed. 

9. Examlnatloa most net be made before any evidence has been recorded.— It is iHeg d to examine 
the .accused liefore an) evidenci. has lx.eu recorded or to crons-examme him with regard to the part supjvosed 
to have been taken b) the otlur prisoners 9 M. 234 j there is iiolliing for the accused to explain at that stage, 
5 M. L. T. 216. It IS not merel) irregular, but cuntnr> to the spirit of tins section to take the st.atenient of the 
accused three weeks prior to the commeutemenl trt the iingistcrul iiuiuir) projier and before a word of 
ev idence had l>een heard, 1833 A. W. M, 233. It is wrung to examine the accused prematurel) at a time when 
no evidence to connect them with the crime with the commission of whidi the) were diarged had been 
recorded agaiii't them, nevertheless when their stitemenis are actuall) mule and are freel) and voluntarily 
given, thev cannot lie rejected as inadmissible in evidence on account ol this irregularit) ut procedure, 
Ratanlal 679. 

10 EzamlBatlon malt be made before deftBce coiaiQcnces.— Before an accused jierson is put on his 
deicnee, he must be examined b) the Court, RataBlat 227. ‘ 

11. QaettloBlnj aeeaied la middle ef ease to fill mp la pretecotloa evldeBce It lerloai irregnlerlty. 
— \\ here tJie Court of Session put certain questions m the middle of the case to the prisoners, with a view to 
sujiply the ev idence for the prosecution , that this was a most serious UTegulanty in the trial, 3 B. H. C. R. 
Cr. Ce. 51. Set, however, 1 P. V. R. 1910; 11 Cr. 1^ 3. ITl. Tlie object of this section is not to fill up a gap 
lu the evidence of the prosecution, but to enable ibe prisoner to explain ait) arcumstances appearing in 
evidence against hint. It ts a misdirection to ask the jury to consider a document, purporting to be proved by 
a statement made by the accused to his examination under this section, as evidence against the accused, 
26 C. 49. To examine the accused generatl) on the case before the examination of the witnesses for the prosecu* 
tion IS completed is contrary to law and unhitr to the accused 15 Cr. L. J. 438 (A.) 

OBJECT AND SCOPE OF EXAHINATIOM. 

12. Object of examlBatioB Is to eaable the aecosed to explain clrcumstaneu agalnit him.— The exam- 
ination of an accused person under this section is onl) to enable the accused to explain an) circumstances 
appearing against him and not to supplement the case for the prosecution and to show that he is guilt), IDH. 
295 ; 30 A. 540. It is highly improper to subject the accused to a'very embarrassing and cruel senes of questions 
intended appareml} rather to puzzle the accused than to elucidate the case, 6 Bom. L. R. 94. See also 10 C. 140 
= 13 C. L. R. 356 : 13 A. 3(3 : 5 C. H. N. 664 ; 4 L. B. R. 244 » 8 Cr. L. J. 63 and Note 1 But-.frr 4 N. L. R. 163, 
where It is laid down that s. 342 is not intended merel) for tlie benefit of the accused. It is pan ol a system for 
leading the Court to discover the truth and it constant!) happens that the accused’s explanation of his failure to 
explain, is die most incriminating circumstaiKe against him. The result of the examination ma) be beneficial, 
but itma) equall) be injurious, to him. The [vincipleinvolvedis that contained in the judicial maxim, 

partem , and the section does not require dial the accused sliould be heard only on w hat is pnma faexe proved 
against him, but on every circumstance appealing w evidence agaiazt him Therefore m a case of previous 
conv iction, it is not necessary that identil) ol the accused with tlie person prev lousl) convicted should be conclu 
sucly established betore the accused is questioned. The moment there is some evidence of identit), accused 
ma) be asked to explviii it and ma) be com icted on Ins plea of guilt) to a charge of previous conviction 

13. Aeensed mast in his own Interests give explanation of clrcanutanees against him.— i he proof of 
the c.ise against the pnsoner must depend for its support not upon the absence or want of an) explanation on 
the part of tlie prisoner, but upon the posiUve affirmative evidence of his guilt that is given by the Crow a But 
if there is a certain appearance made out against a part), if he is involved by the evidence in a state of consider 
able suspicion, he is called upon, tor his own sake and his own safety, to state and to bring forward the 
circumstances, whatever they mv) be, which might reconcile such Suspicious appearances with perfect 
innocence, {liegmay AVor/, 4. 8t. Tr. N. S. SS/hZ/awif) 42 C. 957. In cases of circumstantial evidence, where 
fvct> are pul forward on Iiehalf of the prosecution whidi, unless explained, justify an inference of guilt being 
drawn against the accused, then it is both lawful and proper for the Court to consider the explanation of those 
fa^ts which the accused puts forward in his defence. The pnnaple is clearly recognized in the explanations 
to s lU of the Evidence Act, per Pigcott, J, m IT Cr. L. 3. 23 (A.) The practice of refusing lo answer 
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•questions in the Sessions Court and of putting in a wntten statement is a very pemiaous practice The 
refusal to anss^er questions may be attended with great risk to the accused, for the Court is bound to examine 
him, and a refusal to answer may involve an adverse inference against him, 19 C. W. K. 1043s™ 16 Cr. I*. 4' 
'An innocent man cannot well injure himseli by a truthful explanation, and it would be deplorable "f® 
we to hold that it was be>-ond the competence of the Court when dealing with a case under Act XI V oi 
to give an accused an opportunity of explaining the circumstances appearing against him,’ 16 C. R. h. J 
(C.) , 19 C. W. N. 923 21 C, L J. 896. While it is not intended to empower Courts to cross-examine peC?'’"* 

charged before them, they are nevertheless authorized to put any questions which appear necessary at "my 
stage of in<tuiry or trial and particularly when all the witnesses for the prosecution have been examined, 
the purpose of enabling the accused to explain any arcumstances appearing m evidence against him, 
91,253. 


14. Aceaaed mast net be erees*«xaniuied ner driven to make Inerlminatldg 8ttten!enU.-*Th® 
diSCTetionary power, given by lav\ to examine a prisoner, should be used to ascertain from him how he may 
explain facts in evidence appearing against him, not to drive him to make self-criminating statements, 1 1® 

& R. 199 1 also 13 A. 845; 16 V. R. 21; 25 W. R. S7; 6 W.R.(F.6.)47; 6 C 379=.7 0. L. R. 389; lO M.121; 18^*^ 
V. N. 106 , 6 C, L. R. 431 , SO A. 940 ; nor for the inguisitonal purpose of making him confess his guilt or assist the 
prosecution by admitting facts w hich may go to criminate him, which is the only purpose that can be serve 
by examining him before any evidence is recorded, 2 C. 9.K.702; 8 C. W.N.22; 17C. V.N.394s9:14Cr. L J 
In 6 C.96 at p. 102 = 6 C. L, B. 631 at p. 927. Prinsei*, J, made the following remarks on the way in 'vh>® 
the accused had been examined — 


We regret to have to notice tlie manner m which the examination of the accused has been 
ducted In permitting a Sessions Judge to examine an accused person from time to time during a tna* Jh 
law does not contemplate that he should commence a trial with a stnet examination of a prisoner after 
manner of the cttes^xinination of an adverse witness by counsel This Court his already pointed out on 
than one occasion— particularly the case in 1 C. L. R. 486— that, by exercising the povter allowed by * * 
Act X of 1872, the Sessions Court is not to establish a court of Inquisition, and to force a prisoner to con« 
himself by making some criminating admissions, after a senes of searching questions, the exact effect of ^ 

he may not readil> comprehend The real' object is toenabfe a Judge to ascertain from time to time fro^h 

prisoner, particularly if he is undefended, whit explanation he may desire to offer regarding an> fact 
a witness, or after the close of the case, how he can meet wliat the Judge may consider to "be 
evidence against him In one of these cases now before us, we observe that the Judge was engaged during^ ^ 
whole of the first daj in examining the accused. In like manner, in the second case he examined the accu ^ 
at considerable length before the ca'e for the prosecution was opened. Such proceedings appeir to us to 
an abu^e of the power given under the hw ’ Sff also 1882 A. W. N. 166 j 14 W. R. 16 ; 13 A. 34S ; 21.C. 6* 
p. 656 } 9 A, 253 and Weir II, 907. It is objectionable to direct the examination towards obtaining ho*’’ 
accused some explanation in regard to the matter whidi he had previously mentioned m his confession an 

a.tsw.'l'j as viTiVsxie «s Vt>eT»4ea'i«Afl\c>e\vcv\vHiM’i«SV\t>n iTiTegatdlDSVaVeTtiBtviaTwadebi awi**’ 

7 C. V. N. 345. Nor can the accused be examined about a confession winch is inadmissible and if h 

examined about such a confe->sion the question and the answers to them are not admissible m evidence ua 

the accused, 4 L. B. R. 344 = 44 Bar, L. R. 233 = 8 Cr. L. J. 62 An accused person may not be asked is to ^ 
Were with him in the commission of the offence to Supplement the case for the prosecution, SO A. 840 j 9 N. 
Nor does this section allow of i Magistrate questioning the accused with regard to previous statein^^^^ 
made by him, when such sdtements have not been made legal evidence or brought on the record o' 
intjuiry, 9 M. 234 No attempt ought to be made to induce the accused to incnminate himself, 17 C. W. R* 6 
14 Cr L. J. 129. The fact that some of the questions put are mquisitunal and in the nature of a ct 
examination, need not, however, make the whole statement inadmissible, 9 C. L. J. 65. Court his no po"® 
‘TrKs^xammt accused to lest the truth oi his story, 16 Cr. L. J. 941; 20 A. L. J. 669 ; 53 C.632. 


IS. Retnedyiiig gaps in the proieeatlon eai* by the itatementa of the aeeaied.— In 27 V 288 
ftccvt>ed was charged with defamation, l>ut there was no evidence of the making and publication “ 
siaicment by the iccviscci The Magistrate remedied this defect by examining the accused under this 

Aetd.thit the Magistrate wa', clearly wrong in having tried to fill up a gap m the evidence for the prosecot 

and that his procedure licliig more linn an irregulanl), titiated die conviction, see al>o 31 0. 49; 28 C. 6 

4 L. B. R. 344 = B Cr. L. J. 62 , 36 M. 457 } 1915 M. W, H. 413 18 Cr. t J. 823 1 28 M. L. J. S29 = IT M. L. Tl***- 

llCr. L.J 394. 
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A Magistrate is not entiUed under s. 342 to put questions to tlic accused if the prosecution has not let 
m evidence implicating him in the oflence charged and answers to questions put in contravention of tlie section 
are tiot admissible in ev idence against the accused, 4 Lah. flS. 

QueUtonsasto firtinous convution.-’W is not competent to n Magistrate under this section, to nsk the 
iccuved, before his conviction, about his previous convictions either widi a view to take them into consideration 
for the purpose oi conviction or with a view to dispense with formal evidence as to the alleged previous 
convictions and aa to Uie identit> of the accused in the event of conviction, 28 B. 129 ]|ut see 4 if. L. A. I 83 
hole 12 above. This section does not justify die Court in questioning the accused about previoas convictions 
23 & 489. 

16, Cosrt not Jaitlfled In examlnlBg acevsed to know hU defence.— The evidence referred to in this 
section is tlie evidence alread) given at the trial A Court U not justified or autliorized in examining an accused 
person for the purixise of ascertaining what witnesses he intends to call or what evidence they will give or what 
his defence is, 14 A. 242 ; 27 H. 233 ; 13 A. 84S } 5 0. W. N. 844 ; 7 C. W. N. 845. 

17. Confeatlon beforo committing UagUtrato to bo treated as an eaaralaatlon.— A confession recorded 
b> a Magistrate, who afterwards conducts the incjuiry preliminary to committal and has jurisdiction to do <>o is 

“ *4 . I ■■ ^ , 

IS, however, the distinction between a statement unders 164.andone under this section. In the course ot a 
I olice investigation, a .Magistrate can onl> record under s. 164, voluntary statements made to him but he 
cannot examine the accused with regard to the facts of the case, 5 C. W. N. BSA As to the use m a Sessions 
tnal of examination of an accused person before committing Magistrate, see s z87 

I 18. Wli«a confeulon is retracted) Jadge raut aek acenied te explain hU having made the same. 

I Where the only evidence against an accused person is bis retracted coniession, it is a grave omission on the 
Ipartof the Judge not to question the accused forthe purpose of enaShng him to explain his having nfade the 
confession, M H C Pro , 29th Aprxl, 1886 , Weir II, 307. 

^PROCEDURE. 

19 Age ef accused person to be placed onrecord — In every case in which u diarge is framed the 
accused should, at the opening 01 his examination, be required to stale his age, and m all cases in whicii the age 
01 the accused appeirs to the Court to be under 20 or over 50 years or to be material for any special reason the 
Itlagistrate should add a note expressing his own opinion as to the probable age of the accused— Or 
No 8-1S74 G o/m\ 

20 The roles laid down In a. 344 apply to examination of the aceosed.— hollowing the directions of 

s 364 the Magistrate should record in lull not only every question put to the accused and every answer 
but also the whole examination should be made conformable to what the accused declares to be the truth and 
the Magistrate should certii} that this examination of the accused contains a full account ot the statement 
, T.. U .V.- o— 4 I » 4A< , 


of tlie Magistrate, the Sessions Judge disallowed the questions put to the Magistrate as to the arcumstances 
which led to the examination of the accused on the second day, but the High Court /teldxh^ questions to be 
relev ant and allow able 8 C. W. M. 22. See s 533 for curing of irregularities. 

91. Written statements mast not take the place ef the examination.— Though a wntten statement 
liny be accepted from the accused in accordance with the universal practice in the Courts under the Calcutta 

High Court, they do not take the placeoi evidence nurof such examination 01 the accused as is contemplated 

bj tins section, 42 C 957. This Court has recently animadvened on this pracuce ol hlmg written statements 
wind! n not provided for by the Code and enables statements to be put before the Court as statements oJ the* 
accused when such statements are not, in laa drawn up by the accused themselves but b> their 
le„al advisers or Inends and are eniirelj irresjionsible.* 16 Cr. L. J. 9 (tj. There is no prov ision m the Code 
lor the tn.»kiiig ot a wntten statement by an accused and the obvious object of the pniaicc In many cases is 10 
defeat the j.rovisions ol s. 312 19 C. W. N. 1043 a 16 Cr. L. J. 724 Quare, whether in a tnal belore the Court of 
i^esMoii. the accused maj put in a wntten statement of the defence. Whether such a statement can or cannot 
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be Iega!l> put in and be nccepted bj the Court, it moat certainlj cannot be allowed to take the place o! ^^e 
eTaminatJon of the accused which tins section imperitneK orders to be made, 1903 A. W. N. 1; <2 C.9S7. 
The onl) prosision made the Code for a written statement bj the accused is s 256(2). Rut 4 P*t 
iSS (co/jfraX 

22. Sab'see. (4)— no oath to accnsed. — -V comlaion based on the deposition of the accused on 

bolemn affirmation IS bad in law, 3 M. L. T. 138=7 Cr. t.J. 131. Under ss 118 and I33, Indian E'ndenee Ad 
an accomplice is a competent w itness and the onlj limitation imposed bj the general nile there stated is that 
in\oKed m subsec. (4) to this section If the accused and the accomplices were bcin^ tned jointly, th^ 
accomplice could not be sworn and therefore could not be a witness against his co-accused. But if thej were 
being separately tned, this prohibition would not apply and the accomplice could be examined as a 
witness on oath, 1906 U. B R. £rld.3=S Cr. h. J. 300. &e also 10 C. W. N. 962 ; 11 C. 633 ; 25 C. 413, 
12 H. 153 ; 14 B. 260 ; 23 B. 213. Sub-section (4) of this section applies only to persons liable to punishment It 
does not apply to a person called upon to show cause against an order under s J33, who tan be examined on 
oath and who is liable to a prosecution under s 193, J P C , if he makes a false statement, 2 C. L. J. 149 S't 
bote-. 25 and 29 ' ‘ 

23. AecnSed appellant Is privUe^ed.— A criminal appeal is a continuation of the criminal case, and 
except so far as there is a provision to the contrary, the appellant has the pnvilege of the accused and cannot 
be punished for making a false statement, 11 H, 451 at p. 493 /allowed in 19 A. 200. 

21. Prohibition In the lectlon net appheabla to examination In another case.— The examinabon 01 
the accused person referred to m this secoon is an examination touching the matter on which he is being 
tned and that the prohibition contained In the last clause applies to that eTamination and does not app!) t® an 
exanwnation «i another case m which the person who »s being examined is not himself an accused person- If 
the Magistrate’s view were correct, it would follow that 00 man while he stood charged with a ciminal offence 
could possibly be examined as a witness in any cnroinal trial whatever This was not the intention of the 
Legislature 20 A. 426. Sea also 27 C. L. J 91. 

29. When can oath be administered to eo^aecesed?--' Where an accused person called as witnesses 
other accused persons charged with him and awaiting a separate tna) ler the same offence, held, that he '^ss 
entitled to call them as wamesses, and examine them on oath, 23 B. 213 ; B. B. R. (2906) £iid. 8 b 5 Cr. L. SM 
As to examination of one of tw 0 accused m the absence of the other, .i/r 6 B, 124 ; 7 C. 69 b 8 C. k R- 352 ■ 
13C.L.R.279. An accused person cannot be examined as a xvitness because no oath or affirmation could be 
administered to him, till be is convicted or discharged, 1B.610; 2 A.Z60; 10 8.199; 13P.R.1903, evert when 
accused pleads guilty there must be conviction, 19 B. 195; 23 A, 53; 5 A. 253; SO A. 810 > ISC. W.K*552 b 
10 Cr. L J. 484; but when the witness has never been teought before a 'Magistrate or released on bail with 
conditions to appear before a Magistrate, be can tesli^, 16 6.661; see also 10C.L.R.593 and 1887P R.3*. 

Where the prosecution called one of the accused as a witness on the understanding that if he should tell the 
truth he would not be prosecuted for similar offences for whicli he was then awaiting tnal, held he could be 
affirmed IS Bom. L. R.266 = 3 Bom. Cr. Ca.. 171 =: 17 Cr.Ih J. 256. See Note 19 to s.337 

In 3 Bom. I*. B. 437, P and AT w ere put up lor trial along w ith sev en other accused on a charge of 
dacoity P and A'having pleaded guilty, they were at once ctmvicted, but the passing of the sentence 'ms 
postponed hll the conclusion of the tnal of the others, in the meantime they were examined as wltnes^e^ 
against the others. Cavdv, J , that they were competent witnesses, for as soon aS they were convicted, 

their Inal w as concluded, though they were not sentenced. Their evidence was admissible, though their credii 
might be lyuestionab’e ica«much as they are likely to think that it would be to their advantage to tell a 

favourable to the prosecution, //r/rf/rr FtLTON.J that under this section no oath could be administered lo 
them as/na/ends with sentence and not with comicUon, and therefore ^and being still under tnal cou'u 
not be competent witnesses 

25-A, Co-*ccmed in a. gambliBg ease may be exemhied m a witness —Section 10 of the Sfimtay Cain- 
bhng Wr/IVof I887|imphes that the ^Iaglstrate has power to examine as witnesses persons arrested and brougl^' 
before him under s h(5). The section can apply to no other but persons so arrested. The whole iirocedore of 
the Gambling Act is a special jrroccdure and O' emdes the general law of procedure enacted 111 s. 343, 8 S. k. R 
309 a- 16 Cr. L.J. 4f7 where 31 B 438 isated with approval 

2fi. Cab-Metloo (X)— vtlsa to b« attached t® accused** statement.— fhe expression way be litee tnlJ 
tonitdrralton is not perhaps lerv precise or dcfinlle.but It means at nil event' tint the statement of the acett''" I 
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IS not to ha\e the lorce of suorn CMdence.and a conMClion solely based uixjn it uould be bad m Ian 1900 A. W. 
M. 169. See also 11 B. 331. In 3 L. B. R. 203 <=4 Cr. L. 3.171, uhere a jter'joit charged witli giving talse evidence 
had admitted m his examination and his defence that he nas the iwr^on n ho made the xt-itemcnt alleged 
tobefalse further evidence as to his Identity uasheld unoecessiry and the conviction in the absence of such 
evidence was held to be legal The rule of evidence that whit is admitted need not be proved, would apply so 
far as the identity of the icctistd with the |verson who made iht iffidavit w is co .cerned. S 255 requires \ 
5fagistrate to take the plei of the accused immediatelv ifitr the cinrge his been frimecf and when stating 
the plea facts are voluntirily admitted ind there is no necessiiv for the prosecution to call evidence to prove 
such tacts. Simihrly, the idmission of the defence having afforded sulhcient proot ofidentity, tlie conviction 
was A//dnot to be illegal merely on account of absence of evidence a» to die identity of the accused with the 
perjurer Stitements mide under tins section are not made extra judicmlly and are not necessarily governed 
by the sections of i/te E< idence Act which relate to the admission ot contessiotis, 19 Cr. L. J. 474 (Oadh) See 
also 27 H. 233 : 26 C. 49 : 23 a 689 , 13 B 3S9 j 2 L. B. R. 83; 49 B 378 

27. Statements of acented made In the coarse of eiamiaatlon are privileged.— Statements of a 
a defamatory character made by an accused person in die course otthe statement which he is invited to male 
must be considered absolutely privileged so -is to make him not liable to be punished tor an offence under s 499, 
L P C in res|)ectot such statements, 36 H. 216 (F.B.) S M. L.T. 2S6 :c9 Cr. 1.. J. 278, dMhnguishing 19 U. 414, 
where It was held \\izl the privilege did not extend to defamatory statements against a witness interjected 
dunngthe examination of sucli witness by tlic accused who was represented by counsel Rut see 40 C. 433 and 
40 C. 441 (Note). 

23. Extent of Immanlty of aeeated against proseestloa for false and defamatory statoments —It isi 
not the intention of the Legislature thit an accused person shall be called upon to make a statement on o-ith or 
that he should be liable to punishment for giving false answers to questions put to him. A cnmtna! apj>eal a 
conbnuation of the cnminalcase and except so far asthere is aprovision to the contrary, the appellant has the 
pnvilege of the accused and cannot be punished for making x false statement in the memorandum ot appeal, 
It H. iSl, nor for a false statement in the revision petition, 9 A. 200 5!re also (1870) S N.>W. P. 128, 28 A. 331. 
But the protection afforded to Uie accused limited to statements made by the accused m answer to questions 
which are for the pupose of enabling the accused to exjvhm any circumstances appearing m the evidence 
againsthimand which are put at some stage of the inquiry ortriaL Where, therefore, an accused person who 
was under tnal filed a petition volununly containing false allegauons in n Supenor Court m order to induce the 
Supenor Court to transfer the case, that he was punishable unders. 182 I P C, and not protected by this 
section, 12 0. CL 308 10 Cr. Im 3. S09 j 1 8 L. R. 124 » 8 Gr. L 3. 378. So also it w as held m 40 C. 133 following 

14 W. R. 27 ; 23 C. 867 ; 5 C. W. N. 293 that a defamatory statement made in bad taith by an accused, against 
whom a tnal is pending in a Cnminal Coun and contained in a peiition to the District Magistrate for transter 
of the case is not absolutely pnvtleged but is punishable under s 499, I P C, 11 L. B. R. 321 ; IS C. 264 , 27 C. 
263; 88 C. 890; 32 C.756; 40 C. 441; 36 U. 218 considered. See 6 Lth. 31 where 28 A. 331 is disapproved, and 
held that the only provision of law which confers immunity upon an accused person from cnmimal liability for 
making a false statement is that contained in subsection (2) of section 342, but that protection is in respect of 
statements made by an accused m answer to questions put to him to enable the accused to explain evidence 
against him. 

A recent ruling of the Bombay High Court is to the same effect and it is held that the statements made 
by an accused person under s. 342 of the Code or contained in written statement filed by him w tth the Court s 
permission, are not absolutely pnvileged as there is nothing m that section to give him an absolu’e privilege 
as regards defamatory statements made in the course of examination, SO B. 162 (F.B.), (17B 127 andl7B 573 
overruled 48 C. 383 foUowed\ 

29. Who Is an 'accused’?— This term means a person over whom the Magistrate or other Court U 
exercising junsdiction. A person arrested by the Police as concerned in an offence and afterwards released 
without any order of discharge having been obtained from a Magistrate is not an accused within the meaning of 
this section, 18 B.86i; 23CL 493L A person nbo has been discharged, legally or not, is not an accused 4L. fi.R, 
882 = 9 Cr. Ki. J. 370. But a person under examination by the Court comes under this term, 23 B. 213 , 23 C 709. 
An accomplice to whom the Local Government has made a promise not to prosecute and by whom the promise 
has been accepted after the commencement of the tnal, i» not a competent witness. Such grant oi pardon does 
not alter die jvosition of the accomplice as an accused person and make him cease to be an accused person 
nor could oath be aclmimstered to him, 9 P. R. 1906 =4 Cr. Z,. 3. 2S2 See conlni 21 P. R. 1904 , 12 P, R. 1902.' 
See Note 20 to s. 337 as to accused illegally pardoned and see also Note 13 to s 340 







THE CODE OF CRIMINAL PROCEDURE 


7C>S 


[Chap XXl\^ 


30 Inference from refnsal to nniwer —See lU (i) to s 114 of Ihe Indian Evidence Act The 
ma> presume that jf a man refuses to answer a question whidi he is not compelled to answer b> hw, the ansi'’®' 
if given would be unfavourable to him also 19 C. W. N 1043 = 16 Cr.L J 724 


No influence to be 
used to induce dis 
closures 


343. Except as provided in sections 337 and 338 no influence h} 
means of any promise or threat or otherwise, shall be used to an accus^^ 
person to intiuce him to disclose or mthhold anj matter within his 
edge 


Note! —1. With this section should be read ss 24, 28 and 29 of the Evidence Act (I of 1872). 
Notes to s 163 It is Improper to hold out any inducement to confess 1 W. B. 24 and it is not necessary on 
other hand for a Magistrate to caution a prisoner before receiving his statement 6 H. H C. R. Appr- 
10 C. 775 Also where pardon is illegally tendered the evidence so obtained becomes irrelevint 
inadmissible, 2 A 260 and jee Note 20 to s 337 ,SVeatsolB 61D,10B 190 and 10 C. 936 

2. Section 343 refers to the same accused person who is named and described in s 342 23 B 432 
this section does not deal with the admissibility of the evidence of a co-accused who is called for the prosecuti^^ 
on a promise of pardon 18 Bom L R 266 = 17 Cr L J 256 (Sham ] , dubilanle). 


Power to postpone 344. (1) If horn the absence of a witness, or any other reasonal*!® 

or adjourn proceed cause it becomes necessary or advisable to postpone the commencement 

or adjourn anj inquiry or trial, the Court may, if it thinks fit, by order”* 
wnling, stating the reasons therefore from time to time postpone or adjourn the same on sue** 
terms as it thinks fit for such time as it considers reasonable, and may by a warrant remand 
accused if in custody ‘ 

Remand. Provided that no Magistrate shall remand an accused person to custod) 

under this section for a term exceeding fifteen days at a time 


(2) Everj order made under this section b> a Court other than a High Coud 
sliall be m writing, signed by the presiding Judge or Magistrate 

Explanation — If a sufficient evidence has been obtained to raise * 
forremancl * suspicion that the accused may have committed an offence and it appe?*" 

likely that further evidence may be obtained by a remand this is ® 


reasonable cause for a remand 


Rotes.—!* Section applies only to Inquiries and trials and not to Police Investigations —This seclio**^ 
relates to proceedings In mquines and trials, and has nothing to do with Police investigations and it center™ 
plates remand to and not to Police custody 23 B 32 at p 34 See also 4 Bora. L R 878, where it was heff 
that s. 344 does not empower the Magistrate to remand an accused person m custody of the Magistrate l 
Police custody 

2 Detention of acensed nnder trial is not Intended to be psnal, bat Its object is to tecaf^ 
attendance See 38 C. 174 The seriousness of an alleged offence ind some evidence of its perpetration W 
the accused would, howev er, justify detention. 

8. Impropriety of nndae protraction of trial — The Honourable the Chief Justice and Judgt* 
regret to observe that the trial of cases is it times unnecessanly and unduly protracted Tlitir Lorilship*^ 
therefore, desire to point out, for the guidance of all Magistrates that it is their duty to despatch their cnmin^ 
work with the least possible delay, it being essential lor die proper administration of justice tliat it should 

jiromptly dealt with. As far as possible cnmiinl work should be given precedence over other work 

vrhich the accused are m custody being liken up for disjxtoal in preference to those in which the accused a 
cm bail Magistrates should so arrange for the despatch of their criminal work that the hearing of one ca'^ 
should as much IS possible not !« allowed to interfere with the hearing of another, each one being fixed o 
hearing for disunct days due regard Iwmj. hid to their probable duralion Pvery effort should « 

tnlniniisc dchy and inr I hip to tin. parties iivd witnesses. When a case is once commenced il should be hea 
(If iltf IB (fvr,R and completed with every jiossvbU: despatdi the whole or as much of the working diym coul 
t<. ^{ured iB-ing devoted 1 1 its hearing Wit nertses remaming over from one day should be examined at the frs 
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smmg of tile L nin on the following iJa> The practice of taking up a cise for in hour or >.0 uid then dropping 
It ignfn shovilt! l>e ttoidetl, ahd 6»ses should be disposed of, ns hr as |iossiblL, m cuntinii lus Sittings"* Adjourn- 
ments should, Is -i rule, W avoided, especially Vvhen the hcciised ireflke1> to 1m prejudiced IherebJ, md if from 
am unavoidable cause an adjournment*" is il^^med indispensibk, it should be for ns short a time ns possible. 
Innn> cnse.ntrnl once commenced Should tiecontuiued front dt} todnj, except on Simdijs nnd other days when 
the I'uhhoTrcTSunes are closed, and di)s when mthe usage absolutely reiiitircs the intermission of all business. 
Fvtf) Court should sit diilj and punctually at the jMwr ipfXJinted for its opening unless prevented fjyciraim 
stances, which should be recorded in hi prbceethngs Wien \ Magistrate is on tour, every c ire ihould be taken 
to let the ivirties and witnesses know the place as well as the time lor their nppearimce which should be fixed 
so ns to obviate, as hr as practicable, the innvmenieiice wlitdi must be caused to them b> their being called 
awaj to long distances from their residences, and the hearing of cases should as far as possible, be completed 
at the appointed place witliout obliging them to move from camp to camp with the Magistrate" {See £a>». 
(jO'trniMftt Gaxetif, 18^ P ' ' • » • ‘ " f"’ " \~ *• 

Sessions trial to be adjou . , 

ceed and l>e d6ah with ' 

to grant adjournments, but such adjournments should be granted only on the strongest possible ground and for 
the shortest possible period, 10 A. L. J. 47S sa 13 Cr. Lu J. 801. ' ‘ 

4. HThea erlmlnid proceedlsgi ta be tuyed peadlog dUpeial et eWIl litigation— Coart'c inherent 
jarisdietlon —As a general rule it is not a valid ground under this section for adjourning a prosecution, that 
issues similar to those arising in the Criminal Court, are concurrently the subject of determination by a 
Civil Court, with the possible result of confliaing decisions upon '^practically the same evidence, 
e-speaalh when the adjournment of the cnminat proccetlings would necessarily be very prolonged, 1905 
A. W. N. 2S4<«a A,Ii, J, 747{ but if the object of prose^ittng^ criminal proceedings while a avil suit in 
relation to the same matter or a matter intimately conneaed UierewitJt |» pending be in reality to have a 
prehminaiy inquiry before the Magistrate into the matter of the suit and prejudice the inal ot the civil suit or to 
coerce the accused into a compromise of the avil suit on terms to be dictated practically by the complainant, 
the Magistrate should, as a general rule {vostpone the inquiry into or the inal of the criminal case, till (he 
disposal of the civil suit, Veir II, 415; 7 Bar. L T«73 bIS Cr. L J.4S8. See al»o 1 M. H. C.I1, 55, where it was 
held that when a .Magistrate has, In the exercise of his discretion reiused to proceed tv ith a cnmtnal charge 


:t . . . 

(P.) Parties should not be enouraged to resort to the Criminal Courts m cases m which the point at is$ue 
between them is one which can more appropriately lie deaded b) a Civil Court, 33 P.R. i9i0aS7 P, £. R, 19il<» 
12Cr L J.50t 17 Cr, L. J. 7 (Fen > See alsoSS,!. R 15 Cr. L. J. 561; Isa W.N.eOl and see N^ofes 
under Heading \XI\ at p 846 

ADJOURNHEMT. 

5 X«eb%l ordec el \Vh«te the deleudawt appeared ov\ a day haed, but \be Magis- 

trate being unable to take up the case, verbally ordered bifti to appear on the following day, and on his omission 
to do so, he was convicted under s. 174, 1 P C., held, that the conviction was good, 5 H. H C. R. Appx. XT. 

6. Reasonable ground for adjonrninent.— If theiCourt considers either on objection made by or on bebalt 
ol die accused, or of its own motion that the examination of a witness not already examined before the 
committing Magistrate will be a suqinse to the accused, and his reasonable cause for postjxmemem or adjourn- 
ment of die trial, the Court has power to postpone an uncomnienced trial or to adjourn a commenced trial, 
1 P. R. 1839 A Sessions Judge should allow tune to enalilv. the accused to prepare his defence though he 
delayed to take copies of the evidence ol the witnesses before Uie Magistrate, 1> C W.K 142 Rut where 
a Sessions trial is adjourned owing to the absence of a witness, the Sessions Judge is not competent to discbrge 
*'*■"' **■ 'f- «- .Srr also s. 203 Simi 

Court must be the sam6 
event the necessity for 

a irosh trial (26 B. 50), for the same reason as where a Sessions Judge had vacated oifice before delivering judg 
ment his successor is not competent to deliver judgmem, 23 W, R, 59. An appeal pending against the convic- 
tion ol the accused In a case is a good ground for adjourning the tnal of the same accused in a subsequent case, 
4a ’ ) 
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S X. L. T. 90 cs 9 Cr. L. J. <95. Wliere the u itnesses of the accused not being in attendance, he makes applies- 
Uon to summon thenfand the Magistrate rarfuses to comply with it, the accused is prejudiced by such omission, 
but whensudiis not the case the High Court will not interfere, 11 W. R. 15. It is not a reasonable ground for 
an adjournment, that if time is granted for prosecution, by dint of inquiry some evidence might be procured 
against the accused See, however, s 497 Where the proceedings have teen completed against an accused 
person, the decision of tlie case or his commitment to the Court of Session should not be deferred merely 
because the principal offenders have not been apprehended, 3 W. R. Cr. Let. 21. A Magistrate should grant an 
adpumment to an .\ccused to enable him to secure the service of a counsel for cross-examining the prosecution 
witnesses, K ?• W. R. 1916 — 17 Cr. L. J. 278. In <9 (k 182 it was Md that the absence of the pnnci^ accused 
and the desirability of a joint trial were not suffiaent grounds in the circumstances for a further postponement. 
The High Court directed the Magistrate to fix a date forheanng and to proceed from day to day and complete 
the inquiry uith all jwssible despatch j 

7 Improper refusal to adjourn. — Where a Magistrate refused to adjourn a case at the endofthe 
tidy, to enable the accused to examine the witnesses who were in attendance but whose attendance was not 
certified m the Attendance Reoister of the Nazir, — the refusal being based on the ground that the witnesse> 
must under some executne rule be treated as not in attendance— it was field that the order of Magistrate vas 
wrong and a re-tnal was directed, 7C. W. N. 711. also 12 C. L. R. 120, It was not pn irregularity to adjourn 
the trial for the purpose of allowing the accused to secure the attendance of his witnesses, 16 V. ^ 

decision arrived at without gi\ ing the accusedi reasonable opportunity to secure the attendance of his witnesses, 
Is liable to te set aside 5 M. H. C. R. Appx. XXVII; 19 if. 375 The fact that the accused's advocatehas to 
fulfil a longstanding engagement in a cnminal case at another place is /acte a reasonable cause for 
an adjournment, < Bur. L. T. 213 m 12 Cr. L. J. <74. See also 1 L. B. R. 60. On the 16th May the tnal ol 
accused wxs fixed for the 2<>th May, and his chief pleader was informed of the latter date, but on the 
date of heanng was clianged to the 18ih. Intimabon of this change of date was given to the said pleader, buthe 
asked to hive the heanng fixed for the 23rd. Contrary, however, to his request and iJie wishes of the 
other pleaders, the trial was proceeded with and the accused was convicted that the procedure o'lw 

Magistrate w IS improper md gave just cause lor complaint to the accused. If there were any reasons foracrtlfr 
rating the date of hearing, the trial should not have been concluded and Judgment pronounced without 
waiting until the date desired by the accused’s pleader, or the date onginallyfixcd, hearing the pleader and 
ing him to rec ill any of the witnesses he wished, II P. R. 1598. Counsel for accused in a capital case applied for 
permission to cross-examine a w ilness on the day following as he was not prepared to cross-examine them that 
day, but the Court refused permission Upon this the counsel, being unable to accept the responsibility of 

conducting the case on behxlf of the accused, did not appear and a number of witnesses were consequent y 

notcross-exammeA that the application was a reasonable one and should have been granted as no 

adjournment of the case itself was asked for and the case was a fit one m which the Court should have shown an 
indulgence although the iccused was not entitled to a iiostponement as a matter of right, 41 C. 299 

7>A Improper to adjourn one of two erose-cases because one is a complaint case and the other b a 
Police report ease.— The policy of the law is that a case should go on unless it be adfDumed under the provision* 
oi s J44 of the Code, for reasons to te stated in the order There is no justification for the postponement of a 
trial of a complaint case riiere is no found ition lor the view that a Police case is td have precedence because 
it IS a Police case To meet the ends of justice therefore both the cross-cases, the Police case and the coroplvint 
case should be tried simiilnneoosly and contemporaneously but should be dealt wholly separatel) from enc 
other, each on its own merits and upon the ficts and arcumstances appearmg therein judgments in the two 
cases being pronounced if possible after teth the trials are over, 28 C. W. N. 437. 

8. Where depoiUIons before Magistrate cannot be received the Court should adjourn to sumraoa 
deponents.— If in the course of a Inal a Sessions Judge Is of opinion that the prosecution has not *•'**“ * 
basis for the reception of tJie deposition taken before the Magistrate in the absence of the accused, he shou 
adjourn the tnal under this section and under s. 640 summon such witnesses as he may deem mitcnal, 1* J* ’ 
R.120. Similarly, when the panfculars ol Uie previous conviction are to hand hut the requisite copy ofi * 
renlficaie Is not ready, remand sliould be asked for — C J* A>/ Mi/t , p 207 * 

9 Maelstrats must fix place aod date of proceedings before Shent.— By a Government Resolution in 
tbc Judicial Department, No 40, ol tlie 4ih Januaiy, I8tl8,it is ordered, at tlic instance of the High Court, tha 
whenever Magistrates are able, consistently with their other duties, lo fix the phee os w'cU as the date of 
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proceedings Jx-fori. them whether onginal or ii pellate they should do so m order 1 > preve it tiie h^r is^inent 
cf the iccusetl iKrson and other, concerned —‘Horn. U Cr Or p 39 ^ 

10, PestponemeBt cf a cut 'tine die**— I or proper leisons n Jlagistrote has jurisdiction to adjourn a 

cise under s. H5 stne dxf 18 C. W H 001 1= 11 Cr L J 7 ^ Court of Justice has inlierent jurisdiction to 

proceedings In a case pending Iwfore il and s. 344 empowers a Criminal Ci urt to adjourn an inrjulc^ or trial 
fonti) reasombl cause such as tl c institution fn mil suit 4 P W R 1916 SV?Note4 

11. Hljh Cenrt may set atid« improper ord«r cf adjournment— Magistrates should understand that 
the power conferred bj this section is a power whtdi is onij to be etercised tn cases which come really 
wthin the terms of that section It is not a jiover to be exercised arbitrarily and not according to rule 
Where a Magistrate had adjourned an inquiry for a cause n6t contemplated by this section vtz his being 
busy With executive work the High Court m the eterase of the power of superintendence conferred bys. 15 
of Pit Charier Act set aside the order of remand 9 B IL 851 = 17 W R. 55 

^ 11 A. Trial OB a holiday —The trial on n Sunday or any other holiday would not necessarilj make 

the proceedings inwlid. It would however be irregular hscontnr> to the provisions of Circular No 37 of the 
Criminal Circulars of the High Court (Bombay) and when the accused has b*e i prejud ced e ?■ inabilit> to 
engage vakils the conviction ma> be set aside 16 Cr tt 4 753 (B) 

i t 

COSTS ’ ’ ^ 

18. AdJonrBeieBt oa inch terms at the Coert thinks lit— The words as %i thinks fit empower 
Criminal Courts to allow the costs of an adjournment 30 P B 1904. A complainant may be directed to pay 
the costs of an adjournment to the accus^ and a witness 9 A h J 170 alS Cr L J 263, 5 L W 763 *b 
83H IhT 43. An order requmng an accused to pay the costs ot an adjournment ts one which a Magistrate 
in his discretion may make under this section and the High Court would not interefere with such an order if 

‘ “ " Wt M » "l r j .... 1 


an order will Iw «et aside by the High Courtmrevision. 5:r/Also23A 309 (footnote) 1902 A W K 59 has 
been dissented from 40 tf 1130 j 42 B 254. 

13. Improper to award costs against ao absent acented — Where the accused wa& absent at the date 
ot hearing and he was not represented by iny pleader or counsel the adjournment of the case is iltbgether 
unnecessary since the Court could not proceed wth the tnal or record evidence in the absence of the accused. 
Under such arcumstances the coits of the adjournment could not be awarded against the accused person as ft 
IS entirely opposed to the spirit of conduaing crimiaal tnals to impose such terms on the wused even while 
granting adjournments for his btiiert a d at I ts request 6P B.1906 s4Cp L J JBdisti fuishtrr^20F R 1904, 
20 X L. 5 380 

REMAND OF THE ACCUSED 

14. Old and New Codes —It was formerly held under the Codes ot 1861 and 1872 that before nuking out 
■the warrant of commitment the Magistrate must ascertam the existence of a charge and that he must ascertain 

4 '14 11 

25 W R. 8. Under tlic present Code there is no necessity for such evidence. But no remand without a heann,, 
can lart for a longer period than IS days 3 B H Cr Ca. 81 

15 DUtlnettoB between detention onder •. 167 and under ». 344.— Under s. 167 a Magistrate oil the 
mere jierusal o! the entries in the Police dianes relating to the case to which the accused have no access may 
from time to time authonre the detention of the accused in custody for a term not exceeding |5 davs 
whole Thereafter he can under s. 344 by a warrant remand an accused for any term not exceeding 15 
n time lEsuffiaent evidence his been obtained to raise a so^iaon that the accused may have 
an offence md it appears 1 kely ihit further evidence may be obtained by surfi rem.ind 36 C 166 
& 167 at pp. 381—335 
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[Chap XJil'V 

II Bemand cannot be granted tn the abienee of the aecaied —To reinnnd is to re-commit to cus(0^> 
md since n first commitment retinirLS the presence of theaartiseJ re-commitment also requires hts 
Weir II, 409. ' 

17 Copies of remand orderi to be tabroilted to Snb'DlvUlonal Uagutrates.— Copies of all ordcf^ ^ 
remmid together with reasons of such orders shall be transmitted by Subordinate Jlagistrate to Division'll 
District Magistrates to wliom the> arc sub* rdmate within tnentyiour hours from the dnte of the sin*e — 

C/Vo,6thMa} 1878 

18 Seasonable ground for a remand not aapported by iworn teitimony when intBcieiit.— 

section must be read a^ a proviso to s 208 which authorizes a Magistrate for reasonable cause toremani^*" 
accused person to jail wiUiout examining mj witness Where evidencL was available but it appe^^*^ 
necessary to the Magistrate to defer the examination of witnesses, m order that further evidence may beprodd*^ 
(so that the inquiry when comnienced might be continuous}, held that such a reason recorded b) 
Magistrate justified a remand for five days and a further remand for four days. When a Magistrate deters 
examination of witnesses adjourns the inquiry, and remands tlie prisoner, he is bound to express dearl) 
the record the reasonable cause trom which such action became necessary or advisable, 6 M 63 , 33 ** 

K 98 and 39 W. R. 23 s 11 B L. R. Appz Vll! at p 11. Itut it ought to ^ understood by all Magistrates 
remands to custody should not ordinarily be ordered under s. S44 without first recording some evide*'®®' 
when such is already available to show that good ground exists for believing the accused person to h^’'® 
committed a non bailable offence. 11 N L ILl62s>16Cr L J 70S .Tcf Note 20 below 

19 When second remand li needed by the Police direct nvideneo of aeeued befog eoneemed in 
crime mast be produced — When the accused are first brought before a Magistrate and a renund is required > 
the prosecutor it is ordinarily sufficient to show by the evndence of n PohceoBicer that the Police 

in possession ol information believed to be reliable that an offence lias been committed and that 
acaised were concerned in its commission but when they are again brought up after a remand and a furtP® 
retn'ind is needed some direct evidence of the gmit of the accused should be required to justify the 
in refusing bail and with each remand tlie necessity lor production of evidence of guilt becomes sironf®^ 

8 M 69 followed in 11 H L R 162 » 16 Cr. L J 709 

20 Daty «( Magistrate when farther remand applied for —it afier n remand incriminating evider*^ 

IS not idduced, and li die prosecution l>a^ already had sufficient time to adduce sudi evidence the Court i* 
reasonably conclude tliat such evidence ix not forthcoming at the time It *hould then under s 487(2} 

the acCTised on bail whatever be the nature ot the offence though the prelimmary inquiry should 
(6 M. 63 followedX Whether there are reasonable grounds or not must be decided judicially, that is toi»ay 
should be, some tangible evidence on the record on which, if umebulied, the Court can conclude that l 
accused might be convicted Ihe statement by a witness that he has seen a certain act of an inoiniiu^h ^ 
character done by the accused might be sufRaent But if there be no evidence whatsoever or evidence 
very Himsy character on the face of it, the inference will be, after a reasonable time ha> elapsed ®‘“®® Aj 
beginning of the inquiry that there are no reasonable grounds for supposing the accused to be guil ) 
prosecution must however have a fair opportunity of adducing evidence of a really iiicntninatiug nature. ^ 
all events the first information report should indicate with suffiaent exacmess the character of the eviclef^ 
likely to be tonhcoming The detention of an accused under trial is not intended to be penal but ifs object 
to secure attendance The gravity of the offence and some evidence of ib perpetration by the accused « 
however justify detention.— /Vr Mitra J tn 36 C 174, but see 36 C 166 See Chapter XXXfV for bad 

21 When accosed has made confessional statement and pointed oat articles, remand for farf^j 
confession is most objectionable —Where the accused has already made a confeMioiial statement and pro 

an article stolen from a person who had been murdered and there was ample evidence before the Magistrate 
was held that a remand of the accused in order to get from him a conlessional statement was most objerti 
able The practice of pressing for examination trf accused persons by Magistrate im nediately after they ^ 
made confessions is also objeaionable Vfelr II, 414 The accused was for IS days in the custody of the o 
id at the end of that period an application wis made under this section lor a further period of deteniioi^^ 

1 olice custody /lefd that tlussectioi does not empower the Magistrate to remand an accuicd person m 
custody of the Magistrate to I'olice custody for the purpose of obtaining information wuh regard to the offei' 
which the accused may be alleged to have committed 4 Bam L R. 878 Sec Note 3 to s. Ib7 at p 382 

22 Remand lm(,poptp In the cate of baflable offences — The terms of s. 49l> have been field 
In perative andii the flenct is bailable the aonised ought to be admitted to bail 8 C. W N 779 
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CFNERAL TROVrsiONS AS TO INQUIRIES AND TRULS 


83. ttkloj ch&r^* thoBld Inqalre what aceoiid perions are In deientlen nnder Cosrte 

©rder— E%ery Magistrate, on recenmgor resuming charge ofhls office should inquire whataccused persons 
are in detention under the orders of this Court, with a view to their being brought before him within the 
period allowed by law —Bom, H C Cr Or , p. !8. 

3L Uaglitrate liable In damage* for aneatettablfi de^entien*^A Magistrate who without reasonable 
cause, delays proceeding with the trial of persons, whom he keeps in jait is liable notwithstanding ActXVlll 
of ISSO to an action in damages if the pnsoners are eventually acquitted 11 V R. 19 

^345. (I) The ofiences punishable under the sections of the Indian Penal Code 
Compounding + specified in the first two columns of the table next following maybe 
offences. compounded by the persons mentioned m the third column of that table — 


I Sections of 
Indian Penal 
Code applicable 


Person by whom offence may be 
compounded. 


Uttenng W'ords etc. with deliberate intent to wound 
the religious feehngs ot an} person. 

Causing hurt 

\\ rongfullv restraining br conhning any person 
^ssauh or use of criminal force 


UnLawml compulsory labour | 

^Iischief when the only loss or damage caused is loss | 
or damage to a pnvate person 

Cnminal trespass ) 

)touAe>trespass I 

Criminal breach of contract or service { 


298 The person whose religious feelings 
are intended to be wounded 

323 334 The person to whom the hurt Is cau-sed 

341 342 The person restrained or confined 

SS2 3S» 358 The person assaulted or to whorn 
I criminal force is used. 

374 The per»n compelled to labour 

426 427 , 1 The person to whom the loss or damage 
I IS caused 


Fbe person in possession of | the 
property trespassed upoa 


. I The husband of the woman 


Printing or engraving matter knowing it to be 
defamatory 

Sale of printed or engraved substance containing 
defamatory ma tter know in g it to contain such 
matter * • 

Insult intended to provoke a lireadi of the peace 

Cnminal intimidation except when the offence is 
punishable with Imprisonment for seven years. 

} Act caused by making a person believe tliai be 
w tU be an object of divine displeasure. 


The jierson defamed. 
502 

504 ’The person insulted. 

506 The person intimidated 




SCNSinLENE&S 

9 That irbicb pof<e»i«i seoiIIilIKy; 
befog lltare} 

Tbii mrltecKol/ eateadf (wlf not temee enir hot cfro 
to tegetolj end MA/it<ce Murfu i 

filn'al ble ncM n 1 The cooditlos or iptallif of 
being eeoeihle, lerielhlUiy, coujcliyofpcaeptraB, 
•oacoptlblllty ‘ The ie'ie<i/e«<M of the ere ’ 
"Senil'le’itn and totrew (or tin ' Jfin 

3 Intelligence, rcaeoDaWcne ■ ■ 

ESit'el bly, O'li 1 InsacDslL 
, lihly to the eeniee, with pcrce i ■ 

> eenelilTely 

^ Wbtireisftloi ■* ■ 

3 'nTtb Istelllgeoceor good t ■ ■ 

Sen lU'er oSe i £L« icni 
team end fern to beer 1 I rod ■ • 

enUo ■ f/lnrel 

Scnelf'f«,a tPntiHeut { ■ a 

aad/KCre to make } frodueiat 
Sent'ifm n The eamc aa Schii 
b^na'lat, n One who la pbil • ■ 

aenafam 

Sen'al tlve,<j TFr imt » e i 


3202 


‘^EKTIMENTALLy 

ilthlncii of acBMucca, ireriiy erift 


luKugiit prompted by paeeloa o 

of mind In eie*' *e ' 

ward or rcapectfng ai 


a etoieofmlnd In elew of aome eu^cet t riingm 


pbera about iba perception of external objun r 
Sal Uifni u here and 0l>eehereenrl»red »r br lUldla 


< •> au-«>laa>Ma raU abg t, A The ^naUiy of be j , , - 

(bit^lenfe n (Fr srsUnn P» aenfenc,/ a*-»» • ) > • 

bp aeafeacii r a«, !«• , *" 


a ><aiiilMi>aah<dIbHa. fhutvea. 


}<.a.ment ot » - 


Sys —Tlmtl’t opftnen ae-e 

<1 admitiHv >aw ^ t ' *1' ' ■» 


4 -1 ai« g eviilolnlof moral foalruetleu ' 

_ „„ , a maiiia anaxioJt ilroMie ) 

® ® \ combination of » 
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[Chap XXIV, 


< ‘ (2) The offences punishable under the sections of the Indian Penal Code speafied mthe 
first two columns of the table' next following ma>, with the permission of the Court before which any 
prosecution for such offcnci is pending be compounded by the persons mentione*d in the third 
column of tint table — 


OFFENCE. 


I Sections o! 

I Indian Penal 
[Code applicable. 


I erson bj whom offence ma^ 
compounded. 


be 


Volimtinly causing hurt hy dangerous weapons or 
means 

Voluntarily causing gne%ou 3 hurt 

Voluntarily causing grievous hurt on grave and 
sudden protocation. 

Causing hurt by doing an act so rashly and negli 
gently as to endanger human life of the personal 
safety of others 

ashly and 
the per 


324 

329 
— 335 

337 

333 


I The i>erson to whom hurt is caused 

Do do 

— — Do. _ — da 

Do d< 

Do d s 


days or 

more 

Wrongfully confining a person In secret 
Assault or oiminal force in attem( ting wrongiutlv to | 
confine a persoa 

Dishonest misappropnatton of pfopert> 

Cheating 

Cheating a person whose Interest the offender was 
bound by law or by legal contract to protect 
Cheating by persojutioti 


417 

418 


The person confined. 

Do 

The person assaulted or to iihom we 

force was used , 

The owner of the property nusw™" 
pnated 

The person cheated. 

D 


Counterfeiling a trade or property mark, used by | 
another 

Knowingly selling or exposing or j obsessing for sale ' 
or for uide or manufacturing purpose goc^smark ' 
ed w 1 th t counterfeit tnde or property mark 

Mar^iiij, ngain during the lifetime of a husband or | 

Uttering words orsounds or making gestures orl 
exhibiting any object intendig to iisuJt the I 
modesty of a woman or intruding i pon the privacy 
ot 1 w omai 


4S0 

49) 

482 

483 
486 

494 

509 


Tlie }>erson to w hom the low or damage 
IS caused. 


The person m possession ©• the house 
trespassed upon. i« 

The person to whom loss or injury 
caused by such use , 

The person whose trade or pr I tty 
markiscounierieitei 
The person whose trade or propenj 
mark is counterfeited. 

The husband or wife of the person so 

The won^U whom it is 
insult or Whose prwacy t** 
upon 


(3) When any offence is compounded under this section the abetment of such 

an attempt to commit such offence (when such attempt is itself an offence) may be compoun 

like manner • 

(4) When the person who would othenvise be competent to compound an o 0 ence 
this section IS T under 1 

to_contract on his behalf r 


* Bul>-»ftct on li) w»i lubtl for tb» or g n«l »ub » ert «a P) ^ Act 3CS III of I98i s 

t TbM* «otda wera aubat tut»d for tbc word, a m nor tpr ifrul 
loafftad by f6W 



SEPTISrLtABLn 


1204 


SERE 


^lu <■(, « na ry, n A- IrCT«oa eewnty j»»t« ( 
• «i>ptaae«niirlv< 


J iflfnfCif* fofucaafitvttftlDftag { 



».'i iiimj 1 L o Lun^iW.Mwn 1 Sam. ' 
trjnse4g:ipo*odc4«T«a < >r«rk F/^ar’e] 
0?v'<><*t%U n ie«t<i<fra 1 <««f JUirtoj top«f 

fe't«rirur[auii*nta JTeflew 
ifi/ltf"* n ^ ikrTt IVat ■ 
an lacleaatr bg-lja fin i from •« 

; i« M h»aeo In to Inelagc J X 
«»ll *apnt*li09 imniw.lvita a par 
tlllon gpclilcally (s (£a()Aj>ar 
litiaa IhA itparavca IXta uUa at shi 
fruli It (iCnf > A nnnuioti »bicA 

Afp'Cct'^rin (Vj*; \M plct See j 
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When the accused has been committed for tnal or when he has l)ccn convicted and 
an apjxal is pending no composition for the offence shall be allowed witfiout the leave of the Court 
to which he IS committed or, as the case may be before which ti\e appeal is to be heard 

* (5-A) A High Court acting in the cxerase of its powers of revision undec section 439 
may allow anj person to jcompound any offence which he is competent to compound under this 
section 

(6) The composition of an offence under this section shnll have the effect of an acquittal 
of tlie accused | with W'hom the offence has been compounded 

(^7) No offence shall be compounded except as provided by this section 

Rotes.— L BeetloD is exhautive at to the lav on composition.— The section contains provis ons with 
regard to (a) the persons who may Compound (jj the nature of the offences that may be compounded (c) the 
stage of the cntmnal proceedings at whtdi the composition is sought to be made it also provides that in 
regard to some offences the mere consent of the injured person shall not suffice for composiuon be must 
obtain the permission of the Court, the Courts, being specified where permission to Compound has to be 
obtained. Subsecuon(7}must therefore be taken to mean that no offence shall be compounded except where 
the provisions of s. 34S are satisfied as to each of these four matters, S9 H. L. J S21«=18 M. L. T S81^ 
18 Cr U J 750 

WHO MAY COMPOUND 

2. Only penea to whom hut is eaaied eaiTcOB^uid.— Th^ offence of hurt can beicoopounded only 
b) the person to whom the hurl is caused. So where a widow who complained of hurt caused to her husband 
ID consequence of wbidi he died compounded the offence and the; Magistrate thereupon acquitted the accused 
it was the acquittal was wrong W«U H, 419 , 97 A. 419 So also where hurt was caused to three peisons 
one of whom died subsequently AeU that the remaimng two could not lawfully compromise the offence as 
regards ±e deceased 31 A. 606 A compromise cannot be refused merely because the master of the person m 
whose quarrel the complainant was injured refuses to giveihts permission 17 0 C> 921^19 Cr L. J S67, 
19A.UJ 467 , 27 C. W M 168 

3. Pefamatloo of wife.— In 14 K 878 at p 381 it was laid down that where a woman had been 
detamed by imputation of unchasttty to her and the husband lodges a complaint being a person aggrieved 
within the meaning ofs 198 the wile may without the consent of the husband oragainst his wishes lawfully 
comp nd the offence under this section Ste also the remarks oi Ranade } 29 B. 191 (F B ) 

i. V T , 

lS7a IS 

in the fi I 

17 P R. 189L S^e sub sectiou (4> 

^ WHAT OFFENCES UAY BE COUPOUNDED '' ‘ 

d f Cv «- SI A i 

3. Mischief when the only loss or damage is loss or damage to private person —These words evidently 
reter to the definition of m schief contained in s. 425 I P C under which the loss or damage may be caused 
either to the public or to opy person The distinct on made is between pnvate and public proj erty and not 
betwee i the propertyof a private person or a pub) c servant. The Pict that the compla nant was a Village Mahar 
would not make his pnvate propert> the propertj ofthe puHic br* even'of the Mahar community generally 
Held tlerefore that the Magistrate was wrong in not entertaining the application of the complainant to 
compo ind the case 32 B 889 
A 3 

VHO HAY PEBKIT COMPOSITION < 

6 FoUee ofBeer cannot permit compromise.— Pol ce-officeris noten powered to entertain an apphea 
tio i lor withdrawal of a complaint The permitting a complainant to withdraw is a judiaal act the exerase 
of wllch IS vested m ihe Magistrate under this section and thePoilre haveni authontj to intenere m sneh 
nutters Ratanlal 9L 

* Bub^cctioa (l-A) wst iowrted by Act XV ill ISAS • M 

t idiM by Ibid. n 
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7 Appeal Court may permit coinposltoik — Sul>section (5) is put in to meet 2 A. 339 and ct iblei * * 
Appellate Court to allow cases beint: compounded after conviction hut pending the appeal Hut without 
leave there can be no composition 11 L W 33 

8. Ii High Court eerapeteat to allow compounding of offence when exerchlog Iti revltioDal Jnrli4 ^ 
tion?— Note iinder*:,. 439 Subsection (» is new and puts an end to the conflict of decisions on the 
oojnt whether a High Court can allow composition m revision So the decisions in 32 A 195 and 37 A, 
holding contrarj opinions have lost their importance now si ice the above subjection lajs down distinCtb 
that a Hiqh Court can allow composition in revision 

For the High Court s |X>wer iu revision toall >\v an nneno; tu he compounded i«WA 91'=3IA 
838 

9 It is open to parties to eomponad when coavlatlon hat been set aside on appeal and re t^^^ 
ordered —Where the accused is charged witli a compoundable offence and is convicted and the coinicd°‘t 
13 set aside on appeal and a retrial ordered held that it was open to the accused and complainant to a'"'’ 
pound in the same manner tn which a case may be compounded before conviction by the Magistrate and 
sanction of the Court is necessary 3 A !>. J 923 b 1988 A V N 200 = 4 Cr L* J S9. 

9 A Former IfagUtrate from whose hoard oase trautferred to aeother UagUtratehy the Dlstf^ 
Magistrate caanOt reoord a composition —Where a District Magistrate calls for papers m a case under s. ^ 
with a view to withdraw u trom one Magistrate and refer it tor trial to another the jurisdiction of a forn 
Magistrate ceases and he cannot record a composition and acqui^the accused 27 Bom L« R. 350 

BEQOISITES OP COMPOSITION. ^ . r i^ 

10 Onus of proving composition lies on a*eeised -When an accused person alleges that an 
with which he is charged has been compounded so as to take away jurisdiction of theCnmfnal Courts to to ‘ 
the onus is on him to show that there was a composition \*a1id m 21 (X 103. 

11 It eonslderatleo for comprotnlie necessaryt— Tlie compounding of an offence signifies that the 

person against whom an offence ha been committed has received some gntificationto act as an inducement 
Ms desiringto al stain fronV prosecution.— /Vrl Rissci J in 21 C, 103 at p 112 in 9 F R* 1898 

lawful composition may be effected within the scope ot this section without the passlhgof a'n| consideration 
gratification All that the law requires is that there must lie some arrangement lie^ween the parties settl * 
their differences 9 F R. 1696 , 2 8 b B. 16 «=» lo Cr L. J 228 See also 18 M L. t 603 » IS Cr J 803. 

V 12 CompoiItloQ need net he effected la Coirt— In cases which can be compounded without the !>3< 

tioii of the Magistrate (sub-sec. 1 ) there is no necessity for the composition to be effected in Court m the cnmi 
trial any more than in the civil suit ff in such cases a composition out of Court is pro\ ed a Magistrate 
have no jurisdiction to go on with the trial 68 L R.284 = 14Cr L J 29i/oUounn^3tC.i03. Where an 
has been compounded outside the Court but subsequent!) at the time of hearing one of the parties re«wi> 
the agreement il is competent to the Court to take evidence as to the tactum of agreement and give 
it It 'be found to liave'beeii entered into AnouR Hmiim ) IBM 1. T 6t>2 = lht5p li 3 

41M 689 = 34M L J 982 v. 0 •» ' ^ “ 

12-A. Mnchllka or agreement ■Igaed referring dbpete to a'Fanchayat'does not, by Itself. 
a composltioo —After a charge for defamation wras framed the parties signed ^ Mu hilka referring their 
to a I anchayat No arbitration took jilace and no award was passed //</d that the mere signing of a Mu 
does not amount to a composition of the offence under & 34S of the Code 49 U L. J 941 

DUTY OF COURT IN CASES OF COMPOSITION 

13. Magutrate has no power to prevent compoeition of componndable offences.— All offeiives n 
tioned m the second column of the table given under tins section may l)e compounded even when cases r g ^ 
ing them are sent up by the Police and a Klagistrate has no poAcr to prevent this course 10 C 259 , 1" _ 

H 256 The permission of the Court mentioned in swl>sec, (2) Is not required m the case of such o « ^ 
except under the circumstances mentioned insubsec. (5) 188SA ff K.245, 18S6A ff K 167 Wher® ^ .n 
charge of an offence co npoundal le without the permission of the Court was pleaded to by the accused the f* 
mentioned in last column of the table in s 345 filed a petition of composition ihe Magistrate altered the c 
to a non-compoundable offence, //e/d the petition should have been at once accepted and the accu 
acquitted SSP R. 1914 = 16 Cr L J 81 

14. Before allowing compoiitlon, Uaglitrate ahoaid decide whether componndable offence U pro*®'*' ^ 

The acciseil was charged witli lunous dnving and knocking down an old woman who died a few da) 
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1 T J ^ I I / 

afterwards of the injunes she Ind received. Dunne the inquiry beiore the MaBislnte, a relative of the deceased 
came to a compromise w ith the accused, and Uie Magistrate treating the ch'irgc as that of an oiTence under s. 3Ss, 
I P C , allowed to be compounded. that as it *ippe.ved from the evidence tJiat the death of thewomm 

was caused by her being nm over, the offence would be biDughtunder s 301,1 P.C.or under the definition of 
culiMble homicide, neither of which IS compoundable under this section. Therefore the Magistrate slioufd 
find upon the evidence whether the accused jh ■ • • • • • - . 

that only a compoundable offence has been . :■ 's' 

under other laws are not compoundnble. See : :4‘ . '* ^ 

not competent to allow it to be comixmnded and to discharge the Mcused Where the accused w ere fonv arded 


usurped a junsdiction not vested in him by law, as the offence disclosed was not compoundable under this 
seaion, 4 Bom. L. R. 718. See also 11 P. R, ii07 = 34 P. W.R. 1807, where it was held that a Magistrate 
had no jurisdiction to allow a noivcompoundable offence to be compounded on the ground that it would 
probably be better for the complainant to do so, that the accused aLiO wished for the compromise, ind that it 
was probable diat the case might in the, end turn out to be a compoundable offence, Such an order is iiHea 
vtrtt however, 29 P. R. 1914, Note 16 (A) where Ihesecases are etplamed. , | ^ 

> "■ ' OM-anikdrawai from proiecuKbn to warranlctise Jlfaj^s/ra/e cn/inSl''a£fuil-~Tn<'k warrant-case m 
respect of a non-compoundable offence it is not competent to the Magistrate on a pnvnte complainant offenng to 
withdraw from the prosecution to enter an orderof acquittal 15 Bam. L. R.8tB*2 Bara. Cr.Ca. 17 = i4Cr.L. J.77. 
iln 1 B. Bl the legality of such n procedure w as not considered and Ratanlal 330 which is brsed on that cise 
was not followed, 'I ' » 

IS. Ceart mast «t once give aS«:t ta cempasitloa.— When Ihe p-irfiu *10 nn offence rom^undable 
without ^Miiission of Court produce before the Court a whting signed by thfem die Coort is'bound tofaet 
upon It And is'not at liberty to call *0, non the^pirtie> toaiiduce farther evidence that the ca^e has beenjeorn 
pounded, 18 Bom.L. R. 939 m 2 Bern Cr. Os. 297 as 14 Cr.L. J. 83 Ihe resolution of the Bombay Government 
in tfi4 Judicial Department, No 7969, dated 4th November, I9I2. can only apply to case* vvh4re the permission 
of the Coun IS needed in order that the case may be compounded. In caseof offences compoundable without 
sanction of the Court, the composition is complete immMively the complainant puts it forward in Court 
When the petition of compromise is put in the case is at an end and the Court s sole remaining duty and sole 
remaining function is to record A formal order of acquittal an J to set the iccused person at liberty, 89 P. R. 191< 
<FB ImII Cp.L, J 81. alsothe remarks of Abdur RviiiM, J. m 18 H Zfc T. 802 «> 16 Cr.IfcJ.803. * I' 
(a) Pelttion of campro • ' • . ' 

leraale, presented a {letition to t " • *' 

thereupon satisfied himself that 

case then and there ordered the pennon to be filed wqh the record. Held thatthe complainant could Hot be 
allowed to withdraw the petmon, and the Magiktate was Vibng in ordering the same to be put up with ihr- 
record, but should have ac«pted the compromise and dealt with it then and there, 3 C. V. R. 382 and 543 

(5) Charge cannot be altered to a aon-eompoundabfe — Wfiere charge covering offenci-s com 

poiindable without sanction of Court has actuilly been drawn up and read and evjjlained to the accused||>ersoni 
and been pleaded to and a petiuon of compromise is filed bydiepersonmentionedm the last column in the table 
m s 345, It 1$ not open to the Court at sudi a stage to sit down and consider whether the charge itself -K 
drawn was appropnate or not mudi less 'proceed to alterthat charge and go on with a case which has passed 
wholly out of Its hands. The Court must aicept the petition, 29P. R.1914s3l0 Cf.L. J.81 (F.B.). S 227 has 
application to such cases. The cises in 4 Bom. L.R.7I8 and It P. R. 1907 =>4 Cf, L. J.336 were distinguished. 
Where the accused was charged with an offence compoundable under this section and the parties compromised 
the case, held.itiaX the Magistrate should have acquitted the accused and that he was wrong m having proceeded 
with the mil of the case and convicted the accused of an offence disclosed by the Evidence Velr 11, 418, 
.S^Falso 1 ImB. R. 349 j 4 Bom. L.R.718. ^ ti. .ij / 

16. Proof of cempoilUon.— The proof of the arrangement roust be similar to that whidi the Court 
requires for the proof of any agreemait ubidi is in issue, ami unless it appears that parties vrere free from 
influence of any laod, and werd fully aware of their res p ective ngdits, it would be impossible to give effect to a 
so-tnlled arrangement or composition, 21 C. 101 
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the code of criminal procedure 


[aap XiifV, 

17 Award of compensation illegal when aeqaittal results from corapositloo.-'Thougb the cooip*^ 
tioii of an offence under this section has the effect of an acquittal, >et it |S not su<^ nn acquittal as brings the 
within the provisions ot s. 250 Therefore where an offence under s. S23, I 1' C, being compounded the 
trying Magistrate ordered the complaimnt to paj one of the accused Rs 25 as compensation, his order 
revereed as illegal, Ratanlaf fi57; fO Bora. I*. ft lOSfissOcr. L. J. lid; iffP.R. 1S88 SeercwnV»2<P.R* Sdd 
Note 8 under s. 250 

EFFECT OF COMPOSITION. 

1$ By one accused on other accused netiumniOBed.— If in the case of a cunijouiidable oheoce, 
comphinanl intimates to the Court that he las comfiouudcd it and desires to withdrav. the 
order p (-.sed b> the Magistrate allowing the withdrawal. Is In respect to the offence and not solely m rej^ 
to the persons actially under trial at the time, and m so providing Uie law contemplaies that all the acrt*“ 
j>ersons should be under tnal at the same time before a judicial officer, unless it be in some excepdt’"* 
arcumstances sticli as sickness or absconding Where, therefore, in a complaint against several 
one onij was summoned and the case was compromised and subseijuently process was ordered to issue 
die others, Ac/d that the order was wrong as the complaint was comjxiunded In fespect of the 
committed so as to include the parties now ordered to be summoned and that further proceedings shoulc 
stajed The moment a composition is \olufitinl> effected under this section, itoperatesas an acquittal of ^ ^ 
i acnised, irrespective of die lact whether process has issued or not. 7 c. W. N.ITS. Butin <l Mad.323,7C,tf ' 
1T8 IS dissented from and it i5 Ae/d, that a composition with one of several accused does not effect 
others. And m iS B. 346 1 7 C. flf. N. 176, w as dissented from and 4l M, 323, was followed and ft was held ^ 
die compounding of an offence with one of many accusedbas not the effect of acquittal of thcremamingacci^ 
Iversons between whom and the complainant no saiisfaaory settlement has been arrived at Sfe ais® ** ^ ^ 
and "dso subjection (6) wherein the words *• with whom the offence has been compounded ’ are newly »» 
in cuiisninnce with 43 B. 346. 

19. Complete bar te further proeeedisgt.— (i) Subject]on(6} indicates that the composition has ^ 
same effect m a aiitiinal trial as it would have in a civil suit It operates as complete a bar to the 
.is if the accused had been acquitted, 6 8. L. B. 28i*>14 Cr. L. J> 29X When a case under s. 4ti6i h P , 
under investigation by the Police, compronuse waseffeaed and subsequently a complaint was mad* t® * 
tratc who i«ued process, AeiJ the proceedings betore the Magistrate were u/lra viret, 32 P. L. It. 1918“* 

L. J. 366. , 

(iJ) On a (oguaU charge —An accused charged under s. 324, 1 P C, cannot, if the offence has 
compounded with the permission of the Court, be again tried on the same facts on a charge under ^ L. 

lithe composiijon which has the effect of an acquittal, is still m force. Rstaslal Sl9; 17 C. W. 

J. 458 Where certain persons were accused oi house-trespass causing grievous hurt and being 
unlawful assembly but were only summoned under s S25, 1 I’ C, and a petition to compromise the whole “a 
u as pul m «nd the Afagistrate sanctioned the compromise so far as s. 325, was concerned , hetd^ that the a 
could not be tried tor any of the other offences, as to the offence of house-trespass because no sanction was n 
ssr^ and. as to v.b«.<sb5jS3;.o.t th.^w.'aia.n^'d. ts6Rsa<ab} co'i.'.d- have been to co 

die two offences which had been compounded. 17 C. W. N. 949 = 14 Cr. L. J. 433. 

(i«) To a «f»i— A composition can be pleaded as accord and satisfaction and would be a comp 
b ir to 1 civil suit for damages 68 L. R. 284:=’ 14 (b L.J.393. ^ 

,20, Plea that original charge has been compoonded b no answer to » charge under B.311,LP>f^'^e 
lact that an offence, alleged to have been committed lias been compounded, is no conclusive answer to a i ^ 
made against the prosecutor under s 211 I F C. ^laida Uiarge igainsi A7for wrongiul conhnemeot i 
Police reported the cise as a false one, and A not appeanog to prove his complaint, the DistnctMagi ^ 
ordered him to be prosecuted under s. 2f I, f 1^ C, and made over the case to a Ueputy Magistrate, 
liearing of «uch charge, A pleaded that he had compounded the original charge laid by him agiunst 
therefore the charge against him under s. 2i! could tiot he ThePeputy Magistrate, without bearing any evi e ^ 
dismissed the case. Hetd^ that the course so taken was illegal, as such plea was no conclusive answer o 
charge under s. 211, 11 C. 79 

21 Comparison between withdrawal and cooposUion — 3'rel9P.B 1888; 14 M.879;21C.1933hdNC 
H under s 248 ^ 

22, I(eybIeo.--]t is open to the High Court in revision to set aside the order of 3Cquitt.il based on 
petition of ' Compromise if there has been matenat irregularity, 7 S.L. R. gw =& 15 Cr.L i 538. 
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23. Preeedore vhere the (njared penoat refote InrestljetloB —In non^otniMundable cognizable 
iumnion-sca-ies 'whidi affect the public mterest^,lhe Police shill ordimnty i)roceed irrespective of the wishes of 
the complaimnL (2) In compotindable offences when the Injured persons compound, the Police shall bold their 
hands, (3) In noiKoniixiundabte cognizable warrant-cases the Police shall proceed irrrespective of the wishes 
oi the complainants. (4) When the Police lioM tlieir hands, they shill make the report recjiitred by hw —Rut 
tind Ord., flinjab, p. 384 I ^ 

With respect to cases in whidi complainants are uiiullliiig io prosecute the following rules shall have 
effect, that is, say — (a) in non cognizable cases of public importance which come to the knowledge of the Police* 
the) shall lay information before the Magistrate hiving ^unsdiction, and it rests with such Magistrate to take 
sucli steps Is he ma) deem fit in an^ such cases whidi are important Uie Police shall confine themselve^ to 
the ordmarj entr> in the station diarj (d) in non-compoundable cognizable summons-cases whidi ‘do hot 
affect the public interests and which are brought forward pnvate comphinants, {he Police shall hold their 
hands if the complainant seeks no investigation, unless, on receipt of tlie reixvrt of the case, the Magistrate 
having junsdiction, or the Magistrate of the distnct, orders investigation, or unless a deai^ case is made out 
against a known person. Jiul andOrd.N UP * " 

2i, Asalegoai Law.— Under s. 663, N. ^ Cr Pro Code when a detendant is brought betore a Magis- 
tnte or is held to answer, on a charge ot misdemeanour, tor which the person injured b> the act constituting the 
crime hds a remedy by a civil action, the enme rua> be compromised, as provided in tbencxt Section with 
the permission of the Court) except wbcti Kwas conunitted(l)byorupon an officer of justice, while to the 
execution ot the duties of his office , (2) riotously or (3) with an intent to commit felony < ' ^ 

23. CoBtraeti to itlfla or withdraw from proteeatioa aro illegal and aaeafereeable.— .Srr s. 23 of iJie 
Centred /itl. Fven if made uiths.'inciioaof Court such contracts canw>t be enforced. See WindhxU 1 ecat Board 
\ IW 45 Ch. D. 337 } in rr 14 Q. B. D 32 Km/tmns (1904) 1 X. B. 391 (C-A.). They do 

not affect the jurisdiction of the Court to proceed with the inal of the offeiKe m question rt Bryanl, 27J. P. 
277—289; and even in civil proceedings, Uiough the illegality is not pleaded the Court may intervene and 
dismiss the action, ScoU v Brawn (1893) 2 Q. B. 724. , , 

26. A case may be compromised at any stage under this seaion beiore sentence is jiroitounced and a 
Magistrate cannot refuse to accept a petition of compromise filed at a time when the judgment was being 
written, 22 C.«.)f.744«B49C.616 i 


1 rocedun. of Prov (n- 
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cases which he cannot 
dispose ot. 


346 . (1) If.tnthc course of an mqutr> ora tnai before a Magistrate in an) distnet outside 
the Presidencj -towns, the evidence appears to him to warrant 'a presump, 
uon that the case is one which should be tned or committed 'for trial by 
some other Magistrate in such district, he shall stay proceedings and slibmit 
the case, with a brief report explaining its nature, to any ..Magistrate to whom 
he is subordinate or to such other Magistrate having junsdicnon, as the 
Dtotnct Magistrate directs '* ' 

(2) Tlie Magistrate to whom the cast is submitted may , if so empowei'ed, either try the 
case himself, or refer it to any Magistrate, subordinate to him having junsdiction, or”" commit tfie 
accused for trial ' ‘ ' i i »r-j ..s’* - - ' 

Note*.— 1. When teetloB maybe resorted to.— This section might approprnlely be used where the 

^ u u .j _ p cc- 1- j •, II particular Vlagislrite is not competent to 

IS one which he is declared otherw ise incompetent 
• an ‘European British subject over whom he has no 

,.P -T-v. _ - _ 

■ with 


of an 

I iiruiKan British subject, provided that the section is odierwise applicable and resort to its use Is'in the 
arcuoistniices of the case permissible. Tliere Is nothing in Chapter XXXVI or in any other provision of the 
Code which renders section 316 inapplicable to proceedings agninst European Bntish subjects, 7 N. L. R. 93 = 

12 Cr. L. J. 436 

(3) Jf the aecuud tt an old offender —Vtooi of previous conviction, against a person accused beiore 
a Maj.isir\te fs evidence vvhidi Mill jusUh such Magistrate in taking action under this section 1894 A. W. X. 200. 
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THE CODE OF CRIMINAL PROCEDURE [Chap XXIV 

ft 1 j *1' •> 

2. Datj of iDferior Court when n^&vaUnj clrcsmiUDces become ippftreat during truL— No 
tnbunal can properly clutch jonsdicUon by intentionally ignonnghcts of aggravation which make the offence 
really cognizable only by a Jiigher tribunal Where the atxusec! has himself objected to the junsdiction the 
High Court would feel itself bound to interfere, and hate no discretion but to annul conviction which has beet 
the result of the exercise of jurisdiction by a lower tribunal, Weir II, t2t ' It is an evasion of the law to treat 
an aggratated offence as an ordinary one nnd thus introduce a different jurisdiction or a lower scale oi 
punishment When e\ idence discloses circumstances of aggravation, , such as the use of a dangtrem? 
weapon, which makes the offence one cognizable bj higher Court, it becomes the duty of the trying Magistnt* 
to use the proper procedure for sending the case to aHigherCourt TVrjARDiNE J,lSB.S02atp.505.’ Sff 
Weir II, 420, as to circumstances in whicli Subordinate Magistrate should refrain from exercising junsdiclicn ii 
theft cases. Sf^ SO P. B. 1888, where a conviction by i Magistrate of » minor offence was set aside and the 
record was returned to him to proceed under this section or s 3<7 but if the interests of justice have 
suffered the High Court will not interfere 24 U. 678, 2 M. L, T,409»7Cr. L,J. 219, 

14 Cr I„J 649 

3. HagUtrate ooght not te ipllt op offcneca.— ‘Magistrates are not at liberty to pass over matenalpirts 
•of the evidence in cases before them and so to withdraw cases from the cognizance of proper tribunals, 8W71 
6S| 1 C. L. R. 434] 27 C 983. Nor can a Magistrate split up an offence into its component parts for the purpo^ 
of giving himself jurisdiction over the minor charges, 1 C. L fi. 494] 11 C. 238 ; 4 C. 18 == S C L. R. 44; 77 If 459, 
29 C 409 

Rut in 74 M 675 it vvis pointed out that where facts disclose an offence wilhm the Junsdicliun of the 
Magistrate, it would be a fallacy to say that he was not empowered by law to fry the pereon charged writhe 
offence which is within his Jurisdiction, because the same ^faas disclose a more senous offence which » 
beyond hts jurisdiction Cut it was improper, it was said on the part of a ^IaglSt^ate intentionally to ignore 
facts disclosing circumstances of aggravation which show that an offence beyond hts jurisdiction, has 
in fact committed as well as an offence within his jurisdiction. ‘ Cut if the Nfagistrate has so acted he has no 
acted without junsdiction within the meaning of s 530 Sfe also in 10 C. 89, It was held that an officer 
with special powers under s 34, should rarely, if ever, try a case himself when it appears from soiBeoJihe 
evidence thatthe accusedmight have been «.harged with iii offence bevond his junsdiction to take cogni^”** 
ot Set Note to s 260 and Notes to s. 530 £ 

• 4. Maglitratea h&Tleg no JarisdlctloB to try, cannot discharge.— ^ Magistrate who tiiids he has M 

junsdiaion to try a case cannot discharge the nceused under s 253, but should proceed under this sC'-’t 
Veir 11,323. 

9 Babmudon after framing charge not Ulegal — It is not irregular for a Magivtratc oi the 
or third class, to frame a diarge against an accused person in a ca'^e which he has jurisdiction to try 
though at the time of framing the charge he intends if he is of opinion that the accused is guilty, to^iibmit^ 
proceedings to the Disinct or Subdivision^ Mngistrate under this section, 1909 0. B.R. (Cr P-C*! — 

^ Cr L. J 464. 

6 Saperior Uaglatrate cannot retsro the case.— («) Ifi/A direction to prepare the 
particular section —A second-class Magistrate, not being empow ered to pass a sentence of whipping. vvn> 
his opinion, was appropriate, reported a case to the District Magistrate for passing sentence , held, tha 
Utter should have treated the rejKirt as one made under this section and not sent back the case to the 
class Magistrate with special directions to iwep^re a charge under a particular section, BaianUl 499 'U’ ’ 

4911 8lf , 

(5) ]ltth direction to comvni — In 4 M 337, yiending an inquiry into a case of hoiise-breakifll, 
second<lass Magistrate of one division was transferred to another division and the case transferred to i^^ 
by the District Magistrate. In the course of the tnal, it appea.ed to the second<lass Magistrate that the 
was one of robbery and so not tnable by him. He, therefore, stayed proceedings and submiUe 
case to the Divisional Magistrate and tlie latter forwarded it to the District 5lagistrate as he thought that he 
no jurisdiction the offence having l>een committed outside his divisioa The District Magistrate ordere< ^ 

case to be committed to the Sessions, if the secofid<Iass Magistrate thought there was sufficient evidence » 

the seconchclass Magistrate accordingly committed the ease to the Court of Session , held, that the order o 
District Magisirate was illegal The submittal under this section is not a proceeding in the nature o 
commitmenL 
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7. Superior UajUtrete nuit, If be eleoti to tr^i proceed de novo and not to act upon prcTlontljr 
recorded evideBee-^con«entcaDnetear«Ule£«llty.—In91P.L.fL1903 = 2Cr.L J.369,a bubordiintc 
ha\ mg found after the completion of a tnal, that tlit accused deserved a more severe puniibment than fie 
ct'uld inllict, sent case to Uie District Magistrate Iht District Hagistrite treating the case assent up und^ 
thi- section asked the accused whether tlic> wanted the witnesses re-called and re-heard and on their replying 
in the negative proceeded to judgment and conxictcd tlie accused without trying the case afresh 
the procedure adopted b> tlie District Migisirate wis illegal The consent 6l the accused cannot dispense 
w ith strict compliance w itli provisions of the Code and illegalities are not cured by consent A Subordinate 
Magistrate referred a case to the District Magistrate under this section. Tiie District Magistrate would ha\e 
had power to irv it only under this sectioa He instead of trying the case himself, accepted the plea put Td 
betore the Lower Court which was not actually i plea of guilty The plea was neither made before thg 
Dislnct Magistrate, nor was it recorded by himself He merely contented himself with takfng evidence as 
to previous convictions without recording any evidence as to the ginlt of the accused Held, that since 
the reference was under this section and not under s. 3t9, the evidence taken by the Subordinate Magiv 
true was not evidence in the trial before the Distnet Magistrate and that procedure adopted by the latter 
M igistrate was illegal 106 P. L. R. 1S03. The special provisions ot s. S50 do not apply to proceedings stayed 
under this section The accused have the nglit given by law to be convicted only >on evidence recorded 
b> the Distnct Magistrate himself and the Dtstna Magistrate is competent to convict only on such evidence and 
tliey cannot be depnved ot the right ev en with their consent, 7i P. R. 1903 ■=> 361 P» L. R. 1903. Where a cas^ 
ivlitdi has been partly heard by one officer is transferred to another officer for trial, the latter should hear all the 
evidence in the case before deciding it Where a District Magistrate brought a partly heard case on to his own 
file, recorded the rest oi the evidence and passed a decision on the wliole of the evidence, it vvas ^Id that such 
a proceeding was not a legal tnal, 3 N- W. P. U. C> B. 46S S^e also 14 W. B. 3 ; 23 C. 863 ; 4 H. 327, |d 1894 4. 
W. N 200, the High Coun refused to set aside a conviction as it was not shown thst the accused was prejudiced 
by the evidence not being taken atresh. liut w Note below ’ 

8. Ret a laperier Haglitrate can commit wlthoak taking fresh eTldeoce.— The hnb-Divisional Magi^ 
trate to whom a case is submitted under this section can commit it to a Coun of Session without taking 
evidence afresh, Ratsola] 472] 12 C< V, K. 13 Sm 6 Cr. L.h 429. He is bound to dispose of it in one ot the 
ways prescnlied herein, RatanUI 834. f * i 

347 « (i) Hin any inquiry before a Magistrate, or in any trial before 
aner "mram/nreraent “ Magistrate before signing jndgment, it appears to him at any stage nf the 
oi in<iuiry ur trial, proceedings that the case is one which ought to be tried by the Court of 
«hn«ld*iwco^mm^* Session or High Court, and if he is empowered to commit for trial, 
he shall * commit the accused under the provisions hereinbefore contained 
(2) If such Magistrate IS not empowered to commit for tnal he shall proceed under s 346^ 
Kotei —1 As to how Magistrate ouglit to exercise their discretion in committing cases, see Notes 22- 
and 21 to S. 209 at pp 604— 607 ' '' ' '/Cl 

2 Cases whi.h ought to be tried by the Coart of Session.— The words otif A/ must be read, 
witli s 254 See Note 2 lu s. i07 If a Subordinate Magistrate be empowered to make a commument to th^ 
Court of Session and the ollence be triable by the MagiMrite of the District or the Court of Sev,ion, lie shouiq 
refer the case to the District Mavistrate rather than commit to the Court of Session after holding a preJiminary 
unjuiry, since this latter procedure though stnaly legal, should as much as possible be avoided, as it tend^ 
^lnnecess^^ly to occupy Uie more valuable time of the Sessions Judge, 2 0. R.(Cr. Let) 19 Where a Magistntft 
commits a case well wiihin hts power to pjntsb and does not give any good reason for commitment, th^ 
commitment is bad. .Sr; Notes 24—28 to s. 209. at p 607 But in 42 H 83 it has been held that the tenns of 
s 347 of the Code are general and give a Magistrate who is empowered to commit a discretion in committing 
ewes for tnal which ts not limited by s. 254 so a» to make it obligatory on him to try every case w hich he cait 
adectintely punish. (24 C. 429; i H. L. 7.9i and 21 Cr. Ik J. 54 not /oliowed. 2 U. 259 F, £. eppncdj In the 
same c.vse Napier, J , observed “ 1 am at a loss to comprehend why the wide words of s. 347 should be curtailed 
1>> rUcrence to s. aS4 when there is a speafic seamn, nsmeiy. s. 349 which deals with the circumstances 
referred to in s. 254 ’ 

3. Ii thUsectloD labject to prevUloai of Chapter XTIII?— This sectionapphesonly to those iiiquines 
or in iK wlndi have been started by the Magistrate with theuitention of concluding them himsell and then at 


Tb* irordb atop lurthrr proc«d ncs and 


iilIH by Act Xl III of II 



.b^Dob#, «iercraenW p*^^'**j j 


i 2 SirnireD(yirhatlt*eiima(abc.aIiTi^!e 


782 Tiir CODE oi- CRJMINAL I'HOCFDCRE [Chap \X1\ 

r . t . ' i -j ? 1 1 

sense stage becomes s.Uisfie<] that this onginal intention Mas i inappropriate and thinks that the case ttason- 
which ought to be tried bt a Sessions Court. If from the first he thinks that the case ought to be tned by i 
Sessions Court, tlie procedure laid down In Chapter X\1I1 is prtws obligatory on him The words “stop 
further proceedings’ obviously refer to proceedings in a trial which he starts with a view to try them himself and 
not to Horten the proceedings Ije/ore commitment iiiuler Chapter X\'III The words " under the provisions 
hereinbefore contained’ show that tlie Magistrate must nnke h« proceedings conform to the provisions of 
Chapter XVIII and tint before he writes and signs a committal order, the provisions of that Chapter must be 
earned out and he must nolconhrm himself to rite mere passing of the orderof commitment under s.S13,S L.B»fk 
i29ssSBnr. L.T. S39»slSCr. L. J. 877 (F.6.), Robinsos, J , dissenting .SrenlM^Sfi U.321 and Note at the head of 
Chapter XVIII at p. S93 The amendment proposed makes the point clear " Weagreeentircly with the decistoi 
of the Pull Bench of the JIurnn Chief Court that it was not intended by s 347 to enable tlie Magistrate to depnve 
the accused of any of the right, conferred on him by Chapter XVIII, though as observed by one of the learned 
Judges, when an order has been made under s. S47, proceedings under Chapter XVIII need not necessani) le 
commenced de novo 19 Cr. L J. 366 (If.). Under the old section there wns a conflict of opinion as to the 
meaning of the word'» ' stop turther proceedings.” Under the present amendment those words are deleted and 
therefore it is clear that tlie intention of the Legislature seems to be that the provisions of s. 347 are subject to 
Chapter W'lII, and this is furtlier made clear by the wording of the section enjoining the Magistrate “ro 
commit the accused under the provisions hereinbefore contained ” 

(o) Right cf accused to cross examine prosecution witnesses — See Note 7 (2) at p 6JS The distTePaii 
to stop further proceedings does notjiistifya hlagistrate In disregarding the directions in ss 20S-2IO, butonl) 
requires him to stop proceeding v\ ith the case as a tnal and Instead to commit the case to the Sessions. He 
should then follow the procedure laid down to Chapter XVIII, "’S Bar. L. T. 23d®»13Cr. L. J. 8n(P.B.J Where 
however, the accused has not been prejudiced by the Magistrate not following the procedure laid down “) 
Chaplet XVili, iVie comnintnenl tieeii noi be quashed, The pcnvei tpl Ihe WagvstfaiA“ 

commit the accused is not subject to the provisions of s 2W, that is to say, that no commitment could be ina“* 
until all the evidence referred to in s 203 sub^cs (I) and (2), had been tnken. Such a contention altogeiher 
Ignores the words '* at any stage of the proceedings shall stop further proceedings,” and is opposed to the 
clear meaning of this section whidi is contained m the Chapter dealing with general provisions as to inqum®’ 
and tnals, and applies to all inqulnes and trials, before a Magistrate, BaUnlal 979 ; 96 C. 49. Where, ther^re 
the accused did not crovs-examine the prosecution witnesso immediately alter their examination iiKlur 
but applied to the hfasigtrate, after the close of the prosecution, to cross-exaimne them and to examine defew* 
witnesses , held, that the Alagistrate was justified under s 347 in committing tlie case without the cross^wmina 
tion of the prosecution witnesses and the examination of the vvitnesses for the defence, 39 C. *3 dissenn"! 
from vs A. 281 and 28 A 177. hven where the Magistrate has issued summonses to the defence witne»s<’J 
and has examined some of them it is open to the Jtlagistiate to proceed under this section without examin"’S 
the other witnesses The power to stop proceedings at any stage which s. 317 gives him is uiiqtiaho 
19 Cr. L. 3. 704 (K.) where 36 C. 48 is approved oi But j{ betore the prosecution case is absolutely closed, eg 
after all the vvitnesses but one hive ^en examined Uie accused applies to aosse-tamlne the 
witnesses and examine witnesses on Ins behalf, the accused is entitled to do so 16 C. L. J. 49 = 13 Cr. L* J* 

See also 91 C 412 where 36 C 43 is referred to and discussed and distinguished 

4. Proeeedlngt may be stayed and accased cemmltted after charge.— This section 
Magistrate after a charge has been drawn up to stop further proceedings, and commit for trial 3 C. 493 j only 
further procedure necessary for commitment shill be taken as directed in Chapter XVIII, 2 A. 916 

6 Committal mast be before slgolng Jadgmeitt. — Except as provided in ss 369, 395 and 4S4 
Cnminal Court has power to review or alter its own judgment when it has been formally recorded or to qua^n 
own convictions though illegal, 7 B. H C. R. Cr. Ca.67j5W«R61?i7WB.2,2A.33t23W.B.49,lB.HtV 
3 j 6 W. R. 70 ; 14 C. 42 , 7 A. 672 - ' 

6- Application of section to trials of Baropean British sebjects. — S, 447 corresponds to this section 
It does not ovemde this section but is merely suppleiiieataiy to itin that it contains directions regarding 
Court to which the accused should be committed Sets. 447 and 347 must be read together m cases in which 
Magistrate thinV^ the accused should be committed and in cases where he does not think the accused sliouM 
committed he should adopt the procedure laid down by s 346 See Note t to that section TN.L-B'W 
laCr UJ 436 
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'^348« (1) Whoe\er, hawiiq been conMctcd of an offence punishable under Chapter XH 
or Chapter XVII of the Indian Penal Code with imprisonment for a term of 
three jears or upwards is again accused of any offence pumsh-ltile under 
either of those Chapters with imprisonment for a term of three years or 
upwards shall f if the Magistrate before whom the case :s pending « 
satisfieil that there are sufhaent grounds for committing the accused ’ be 
committed to the Court of Session or High Court as the case ma> be unless the Magistrate J is 
competent to try the case and’ is of opinion that he can himself pass an adequate sentence if the 
acai«ed is coimctcd ^ 

Provided tint if ^ any Magistral* in the district has been invested with powers undtr 
<ecuon 30 the case ma> be transferred to him instead of being committed to the Court of Sessions 

II (2) When anv person is committed to the Court of Session or High Court under 
sub-section (1) any other person accused jomtl) with him in the same inquiry or tnil shall 
similarly committed unless the Magistrate discharges such other person under section 209 

Motts.— t Chapter XII ss. 230— 264 A reter:. to offences relating to coin and Government stami>s. 
Chapter XVII ss. 373—463 refers to offences relating to property To constitute an habitual offenderwithfa 
meaning of this section it is necessary that the subsequent offence charged should have been committed by the 
accused after the previous conviction ftatAulal 143. S^r^ s 22) (7) for particuhrs of previous conviction to 
a charge s. 310 for procedure in case of previous vomicdon in i Sessioas tnal and s 511 for proof of 
previous conviction 

3. Procedare to b« followed.— U Is not entirely easy to deal satisiactonly with cases under s. 34a The 
Magistrate is bound to commit if there has been a previous convicuon of one of the offence desenbed unless 
he can adequately ponish the accused consequently he must either as a preliminary matter or at any rate 
before framing a charge determine whether there has been a previous conviction having decided that point 
he wiU have to consider whether in the arcumstances of the case his powers enable him to pass a suffiaentty 
severe sentence If he thinks they do not permit, he may eiUier commit the accused for tnal or try himself^ 
if the) do n It so permit but the evidence doe<> not wanram the discharge of the accused he must frame a 
charge under & 21 and commit him for trial under Chapter X\ III 38 K 592. 

8-&. Ma^trate ihoold not convict bat frame charge and commit.— Where a Magistrate has to act 
under s 348 be ought not to find the accused guilty before commitment but should merely frame diar^ 
and then commit as otherwise a conviction would bar a hesh trial before the Sessions Court under s. 40^ 
SS H 852. ' , 

Magistrate convicted under ss. 497 and 330 I F C an accused whom he found to be hn old offender Hel^ 
that the Magistrate should have acted under this section and committed the accused to the High Court, 
^atanlal 701. But now luider this section as modified the Subordinate Magistrate might in his discretion eithbf 
commit to the Court of Session or deal with the case himsell Weir II, 422 There Is no rule of law which La)> 
down that a person who has once before been convicted should in the absence of proof of other circumstance 
against him be necessarily dealt with as an habitual offender and this section cannot be understood to have aqy 
-such stnngent meaning 1892 A. W H 215 Although the accused was several times previoulsy convicted <3/ 
offences under Chapter XII or Chapter XVII, L P C a secondsdass Magistrate passed upon him sentence ijf 
SIX months rigorous imprisonment and fineRs. 200 or in default one months ngorous impnsonmenL On 
a reference from the Distnct Magistrate that the tiyiog Magistrate h.id no jurisdiction held that looking to th^ 
dlsCTelion vested In the trying Magistrate tbe High Court (though agreeing with the DistncJ Magistrate) were 
unable to say that the second<lass Magistrate had no junsdiCUon and therefore thej could not order a 
new trial RatanlalTO 

* Tbli on «u rvnumtvrrd 

tTbM««oHtv»rein*rrtr4br ArlXVIIlof 1931 , 
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4. Magistrate cannot act under s 349 and refer the case to superior Magistrate.— A Magistrate 
cannot act under s 349 arid refer the case foaiupenor Maffistrate, WeJr 11, 122. VVhere i per^n is charged 
Mith an ottence mentioned in the section before secondclw Magistrate and the Magistrate thinks that on 
con\)aion of the accused, he cannot himself pw in adequate sentence, he has no jurisdiction to do anything 
but to transfer the case to n District Magislrue specially empowered under s so, or if he Is cmjionerecl to 
commit to Sessions, foltow the procedure of Chapter XVIII for inquiry into case-? triable by the Court of Sessioa 
the accused, who had been previously coniictcd and was liable, if again convicted, to enhanced punishment 

imders 75,1 P C , was sent before n secondcliss. Magistrate, charged with theft in a building The Magistrate 
being of opinion that he was guilty, but that he could not pa«s an adequate sentence himself, referred the ase 
under s j-19, tolhe Sub-Divisional Migisirate who sentenced him to two years’ rigorous imprisonment and 
winppmg I/e/d, that s. 348 applied to the cisc and that the Magistrate was debarred from referring ili^ ca-ie 

for 1 higher punishment under s 349, 4 L. B. R. 2S2. also 17 Cr. L. J. 201 s 34 In. Ca. 313 (Bor ) 

5. Procedure before Dlitrlct Magittrate.— (a) Dtitrut Magtstrate cannot act on ewdenct alrtnij 
recorded — A Subordinate Magistrate b€/ore whom the .iccused was hrsi placed for trial, took down the evidence 
ot the witnesses for the prosecution and also etamined tlie accused With reierence to such evidence After th s, 
records were put in for previous conviction against the accused Thereujxiii the case was transferred to the 
District Magistrate under the /roMiO to this section flic District Magistr.ate acting on the evidence alre^d) 
recorded, convicted the accused who called no evidence //cAf on appeil that as the only section of the Code 
which empowers one Magistrate to act upon the evidence recorded by another is sl 350 and that seaion cannot 
be held to cover this case of a transfer ol a trial from one Court to another, the conviction and sentence by the 
District Magistrate mu^t be set aside and a new trial ordered. 1 N. L. 11,187. 

(A) Vutrtet fi/agistrate cannot return the case—ln acase referred under this section, d the DmhCl 
Magistrate considers that ihe case should be committed to the Court of Session, he should himself conuwb nt 
should not return the case to the Subordinate Magistrate with a direction to commit, 9 H. 877 ; lOB. f96 
A District Magistrate exercising powers under s joennnot be regarded asaCourtof Session to 
cases should be committed nor can a case be sent to him under s 349, 7 C. W. N. 457. 

{c) Duty o/ Dishut Magistrate when ease irregularly refeTTed.-~Hn cannot act under s. 849 
Committ il to the Court of Session might Iw avoided, if old offenders are usually tried by first'Class ^lagtstrates 
only Wliere a Subordinate Afagistrate irregularly sends up a case falling under this section, under s. 349 if' 
open to the District Magistrate, u he ihiiiks ih n a Magistrate of the hrst class can pass an adequate sentence ’> 

take the vase on his own file or transter it to some other first-class Magi>irate, the proceedings m 

being taken de novo, Wefr II, M2,-~See M-td H C Or Lhs t^o 1323, dated \blh iepternier, 189'* 

i. Section 75, I. P. C., mnat be more often resorted to In the case of babltnal ofTeaderi 
property.— The Government of India has noticed the comparatively small fextent to w’hich the pro'’''’®”* 
s 75, 1 PC. are used in the case of habitual com icts. It has been remarked that the sentence of 
for life Is peculiarly appropriate in the case of persons habitually guilty of offences against pfopefty, fo'" ^ 
jaii life in India appears to have no terror^, hut who might possibly be reformed if removed from the 
their CTimes. The Judicial Commissioner, therefore, suggests a more extensive use of the power confen^w ^ 
s 75, 1 P C —Oudh Cr Dig , p U But when s 75 is to be used for enhancement of punishment the ^ 
tlie previous conviction must be stated in the charge 19 W. R. 41 ; 21 W. R. 40. 

349,* (O Whenever a Magistrate of the second or third class, having junsdiction is^^| 

, opinion, after lieanng the evidence for the prosecution and the accused, t ^ 

Procedure when ^ j , j l H.flerent 

Magistratecannotpass the accused is guilt) . and that he ought to receive a punishment auic 

sentence sufficiently kj^d from, or more severe tlian, that which such Magistrate is 

to inflict, or tliat he ought to be required to execute a bond under 
106, he may record the opinion and submit his proceedings and forward the accused to 
District Magistrate or Sub-divisional Magistrate to whom he is subordinate 

t * (1 A) When more accused than one are being tned together and the Magistrati. 
sidcrs it necessary to proceed under sub-section (I) in regard to any of such accuaed, c — — 

In the bouthal PurKanna, any rctaon coovwtrrf IW th» wet on by « y ilag atrata nlhf-r Him Iha Uepuir Comm 
«l I «l iQ tba Dapuir l omm a« .jri,r and if eoflv et»a b» ttia Deputy Coinmwa onar piay appeal toComoilaa oner aa II go Coue 
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forward all the accused who are m his opinion guilt) to the District Magistrate or Siib-Dn isional 
Magistrate’' 

" T ■ * : ■ ’ ■* . ^ ’ f* • « r. gamine 

■ ■ ‘ . : maj 

. : ! ■ . ■ e case 

as he thinks fit and as is according to law 

Provided that he shall not inflict a punishment more severe than he is empowered to 
inflict under sections 32 and 33 

2. Proceedings of Hogiitrates not empowered void.— If any Magistrate not dul> empowered passes a 
sentence under s. 349 on proceedings recorded by another Magistrate, proceeding shall be void, s. 530, cL (/). 

. (i) Second and Ihird-tlass Magtihateimly can refer— K Magistrate of the first class cannot refer 

under this section 7 A. 414, though the District Magistrate can call for his records, 7 A. 833. 

(ii) Distnei and Sitb-Divtstonal Magtsiraies only fompeient lo deal vtlh proceedings— 
to deal with the proceedings under s. 349 is conferred upon District Magistrates and Sub-Dmsional Magistrate^ 
and upon no o±er Magistrates, 38 B. 719. t 


IPPtlGATlOH OF SECTION. 

3. Improper nie of the proTlsIons of thU teetion.— The provisions of this section are put to an iiP 
proper use when a Subordinate Magistrate takes up a case in which it is ob\ lous from the outset that he will be 
unable to pass an adequate sentence if the accused is found guilt>,and simply with the intention of making over 
the case to the District Magistrate for enhanced punishment Subcases would more properly be taken up in the 
first instance by a first-class Magistrate. But when circumsunces of aggravation come to light in thecouiseofA 
case, a Subordinate Magistrate may properly proceed with the case (provided that, notwithstanding such arcun* 
stances, it is wubm his - ’ - ^ « v _ i 

forward the ease to the • • 

of this section It IS he ' . . 

instructions, some check may be placed upon the evisung tendency of Subordinate Courts to pass sentences 
wholl) inadequate to the offences commitied —/’«» Cr Ctr,P/o 21-3^0 C c/‘I890 

(a) Cases under s 348 not to be dealt vnth sender this seelion.—T^t provisions of this section ai* 
subject to the express provisions of s 348, ISeIr Ii, 423, and cases falling under that section should not bo 
dealt with under this sectioa SeehL B. R.232. 

(31 Not appheable fo eases tried sumrnanfy— The procedure prescribed In s 349 is unsuited to cases 
tried summarily and that secuon does not authorize an> Dench of Magistrates to refer a case for a highef 
punishment, 4 £k B. R. 277 = 8 Cr. b. <f. 473 

3-A. Scope of (ab-tee. (1) (A},* reference to saperlor Vagbtrate ander an order forwarding all tha 

aceased though only one was gollty.— Where a Magistrate of the second class came to the conclusion 
lhaton1> one accused was guilty and deserved more punishment but submitted the record under s. 349 and 
directed all the accused to present themselves in the Court of the supenor Magistrate and the supenor 
hfagistrate convicted them all, held that as regards the other accused the order was illegal and was in 
contravention of s. 349(1) (A). Under this subsection the infenor Magistrate can only send to the superior 
Magistrate, those alone who are in his opinion guilty, 24 A. L. 4. 80. 

A Reference mut be for one of the reasons contemplated by this section.— A Subordinate 
Magistrate, having taken all the evidence for the prosecution and for the defence, sent the case to the 
Magistrate of the District, not on the grounds mentioned in this section, and the District Magistrate observing 
tint none of the accused asked to have the witnesses re4ieard, gave judgment upon the ev idence taken by the 
Subordinate Magistrate. The Sessions Judge refused to interfere m revision with the Distnet Magistrate S 
proceedings on the ground that thej were covered b> s. 350 Jfeld, that this view was erroneous, that neither 
under s. 192 nor under this secuon was there an) transfer to the Distnet Magistrate by Ins subordinate that 
s. 350 was inapplicable, and that the order passed bj the District Magistrate must be qua^hed 12 A. 86 4 
12 P. R 1903 1 1S89 A. W. N. 130. 

* 8ab4Kli9p (I a) wa* invartwl br Act t III of l*u a. *} , 

SO 




786 


THE CODE or CRIMINAL PROCEDURE 


[Chap. XXIV, 

5. Ssperior Hajtsirate canaot order Saberdisate Magistrate to lead ap case.— If a superior Magistrate 
directs a Subordinate Magistrate to send up a case under this section, his order is ultra vtres The disoetion, 
gi\en by the seaion, is the discretion of the Subordinate Magistrate Weir II, 127. 

DUTIES OF RBFERRINO HAOISTRATE. 

6. Referring Magistrate can record bh opinion only and not conTiet.— A Alagistrate of the second or 
third class who submits his proceedings to another Magistrate under this section, is required b record bu 
opinion only He cannot legally convict the accused. It is the duty of the Magistrate to whom a case is 
referred to pass judgment according to law, Ratanlal 387. The mere fact that the Sub-Magistrate ivlio submitted 
the case has framed a charge is not a sufficient reason for the High Court to interfere by setting aside lie 
charge and order the commitment of the accused to Sessions Court, Ratanlal 9<8. But it is not illegal for a 
second-class Magistrate, where several persons are diarged before him, to convict some of the accused and 
for\vard the others under this section to a superior Magistrate, though it is desirable In such cases to foniard 
all the accused to be dealt with by the superior Magistrates. A superior Magistrate acting under this section 
IS not precluded from acting on the evidence recorded by the Subordinate Magistrate or from adopting his 
opinion, Weir II, 428 and 429, 3 Pat. 1015. 

7. Referring Magistrate cannot refer after paulng aentence. — ]f a Magistrate of the second or third 
class be of opinion ihnt u is necessary for the accused in a case before him to be bound down unders 106, 
he must refer the whole case to the proper authority for him to pass the sentence , and it is not open to sudi 
Magistrate to pass any part of the sentence himself, S3 C. 1093. A third-class Magistrate cannot, after coancting 
the accused, submit his case to the District Magistrate for binding down the accused to keep the peace under 
s 106 21 C. 622. Where, however, the third<lass Magistrate convicts the accused, and on his recommendation 
a Sub-Divisional Magistrate binds him over under s. 106, the recommendation and the binding over are bad but 
the conviction IS good, 11 Cr. L. J. 170 (C.) .S'^^aUo 12C. W. N.7S2 j 21 P. R. iflOSjS p. B. 1907 ; 7 P. B. IMS" 
10 Cr. L.J.a09]30H. 48 and Notes 21 and 22 at p JS3 

7-1. Whether referring Uagbtrate may proceed to charge and complete the trial up to leatenee -b 
2L.B.R.28S(F3.}*«1(I Bur. L R. 306 1 Cr. L. J. 1010 it was dissenting from Ratanlal 499 that it^ 

not illegal for a Magistrate of the second or third dass to frame a charge against any accused person, m acase 
in which he has jurisdiction to try even though at the time of framing the charge he intends, if he is of opinion 
that the accused is guilty to submit the proceedings to the District ©rSub-dn-lsional Magistrate to pass sentence, 
j«ealsol7Cr.L.J 201-a 34 ln.Ca.8t3 (Bar.V 

POWERS OF UAGISTBATE REFERRED TO. 

8. The whole ease le opened up for him,— **'*• - * ^ ,, 

a superior Magistrate, the latter is bound to form his II • ■ 

Appx.XIiin/<j//<wrdin4M.3335 9 M. 377, ^Vhen r >' 

the whole case is opened up for him to deal with it actXHdmg to his discretion, Ratanlal 330 He should not 
confine himself to considenng whether the deasion of the Sub-Magistrate was plainly and manifestly opposed, 
to the evidence but be should find on the evidence the facts which he considers proted and in passi^ 
judgment should do so m advertence to s 367, Ratanlal 636. He may act upon the evidence already recorded, 
Weir 11, 428. Where a second<lass Magistrate found the accused guilty, but referred the case under this 
section to the Sub-Divisional Magistrate and the latter sentenced the first accused, but regarding the rest be 
referred the case to the District Magistrate as he was of opinion that they should be committed for tnal w 
the Sessions Court, on a reference by the DiStnct Magistrate to the High Court, it was Aeld that t!ie reference by 
the second-class Magistrate to the Sub-Divisional Magistrate would open up the whole case and leave the latt^ 
Magistrate free to deal with It according to his discreUon and one of the powers he would have would be n 
order a commitment to the Court of Session, Ratanlal 945. 

(a) "Order” means a final ordet — ^TWs word, associated as it is with the words “judgment * 

‘ sentence ” means a final order, * e , one disposing of a case so far as the Magistrate, to whom a Subordi 
Magistrate submits the proceedings of the case for higher punishment, is concerned. It does not deprive t 
Magistrate of the exercise of his discretion as to its being a proper case for the Sessions and of the 
commuting It for tnal, given by this Code, 4 B. 240 (F.B) , IM. 289 (F.B), seecon/ra 10 W.R.60 ^ 

referred to in sub-sec. (2) IS with the wor^^i«(g»He»/ and sentence which precede it and o 

not include an order returning the case to the Magistrate who submitted U, 26 A. 344. 

(6) MagMtrate referred to tnay eommil.—/i. Magistrate to whom a case is referred for ®iibancen3* 
o! punishment under this section may order the committal of the case for trial by the Sessions Court, 1 
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(F.B.), 4 B.2I0 (F.B.). An accused person whose case is submitted under this section can no longer be 
described as tonvuted by the referring Magistrate But now ateordiug to 9 M. 377, the ^fagistrate to w horn the 
case is referred should himself commit to the Sessions Air/ Vefr II, 428. Conitazeti9V.Ti.S^. He cannot 
return the case to the second-clnss Magistrate for committal to the Court of Session The committal is liable 
to be quashed, if the second<la5s Magistrate does commit, RitaiilaJ 222, 479 and 918. 

9. What the Hagistrate referred to ought not to do— 

(a) Cannot transfer proceedings to another Sfagtstrale Magistrate cannot by virtue of s. 523 
transfer the proceedings referred to him to another Magistrate. Even assuming that a Sub-DivisIonal Magistrate 
lias the power to transfer the proceedings to another first<lass ^^aglstfate, he cannot transfer thft jurisdiction 
conferred by the section upon him and not upon the first<Iass Magistnte, 33 B. 719. He has no power to send 
It for inquiry to another Magistrate, 4 U. 233 ; 6 H. H. 0. R. Appx. II ; 35 U. 470, The proceedings of the hlagistrate 
to whom It IS sent for inquiry Mould be loid under s. 530 (/) 1905 U. B. R.(Cr. F. C.) 33 = 2 Cr. L. J 464. A 
supenor Magistrate to ohom the case against an accused is submitted under this section, should not convict 
him of an aggravated form of the offence, without commencing the trial afresh for such aggravated offence, 
"Weir 11, 21 and 428. 

(4) //as no power to order re When the proceedings of a case are submitted under this 
section to the Magistrate of the district he is bound to pass such judgment, sentence or order in the case as he 
deems jiroper and as is in accordance wiih law He has no power to order a new trial by the Court of Session 
or by any other Court, unless he considers an offence has been committed which was not within the jurisdiction 
of the Magistrate before whom the tnal is held, Ratantal 130. He cannot quash the proceedings of the Subor 
•dinate Magistrate, and order re-tnal by another competent Magistrate, but should report the proceedings to the 
High Court under s. 438, 14 P. R. 1900. 

(/) Cannot return the case » A Afagistrate to whom a case has been referred to under this section is 
not competent to send the case back to the refemi^ Magistrate, RaUnlal 479^ on the ground fa) that in his 
■opinion the sentence which such Magistrate has power to pass would be adequate 26 A. 341 , 6 & L. R. 276 or 
(0) that the referring Magistrate should take the defence of an accused whohad pleaded guilty m a tvarrant<ase. 
If there had been any need to take the defence of the accused, the superior Magistrate ought to do It himself, 
A L. B. R. 279 = 5 Cf. It. J. 416 or (/) that the referring Magistrate should commit, 10 B. 196 s 9 K. 377 ; Ratanfal 
-222, 479 and 993. See contra 14 C 339 followedvsi Referred C«»/No 185 of 168 , noted in 1 H. L. J, 252, where 
at was heldihax the forwarding of the accused to the District Magistrate fora severer punishment does not take 
away the jurisdiction of the secondclass tiagistrate to commit the case to the Sessions. All orders passed 
after a case has been so transferred are illegal, 6 C. L. B. 276 ; RatanJal 479. 

(rf) Ifi however, the reference ts tn/ormal, the ease could be returned— -K supenor Magistrate can 
send b-ick the proceedings to a Subordinate Magistrate when he considers the reference to be informal on 
accx^unt of defective inquiry, te, the proceeding being incomplete, it was not npe, for reference and on 
making a full investigation, it Is open to the Subordinate Magistrate to come to a fresh and different finding as 
to the guilt of the accused Weir II, 426. < 

10. Duty of District Magistrate when he finds that conyletion 1$ by Bab-HagUtrate not competent to 
take cognizance of the offence.— An Assistant Magistrate convicted a person under ss. 406 and 417 of the Penal 
Code, and deferred the case to the District ^fagistrate for sentence under the provisions of this sealoa The 
District Magistrate was of opinion that the offence was one properly punishable under s. 420 of the Penal Code, 
and one which the Assistant Magistrate had no junsdiction to deal with and that therefore the reference under 
this section was ultra vires and illegal Onare^encetotheHighCourt,Ae^,that the Assistant 'lagistrate was 
jiotwholl) wllhout junsdiction, as he was competeitt to commit the accused to the Court of Session, though 
not to hold a trial, and that the Distnct Magistrate might, if he thought proper, commit the accused to the 
Court of Session IS C. 305, where 1 H. 289 and 4 B. tV> nsn referred to and when a ase is referred to a Distnct 
Magistrate under this section, and he finds that the offence (s. 409 I P CJcommitted by the accused was not 
one within the cognizance of the secondclass Magistrate he should notconvaahim of that offence but should 
hold that the Sub-Magistrate had no jurisdiction to uy the offence and should pass the order accord', nglj Xor 
<an he accept the first inal as a legal tnal and on it sentence the accused on the evid-nce recorded bj 
secontWtss Magistrate without junsdiction, 1 Bom. L. R. 27. . ^ 







^88 


THE CODE OF CRIMINAL FROCEDURE. 


[Chap X)civ, 

11. Freaence of acensed necessary whea patiin^ sentence.— When the proceedings in a case 
a Subordinate Magistrate are submitted to a Distnct Magistrate to pass sentence upon the accused, the aojused 
IS entitled to be present at the passing of Such sentence before the District Magistrate, 7 B. ELC. R.Cr.C 4 , 3 i. 
That IS why the section directs the forw arding of the accused, 14 C. 353 ( 7 W. R. 33. 

12 ProYiso controls referred Haglstrate’a power to Inflict sentence-^he cannot act noder St) is 
referred case —When a Distnct Magistrate acts under this section, on records being sent up by a Subordinate 
Magistrate he must be regarded as a Afaglstrate, exercising his ordinary powei^, even though the same ogcer 
IS vested with the enhanced powers under s. 30 Therefore a sentence of five years’ Imprisonment m such a case 
purporting to be under s 30 would be ultra vxrts under the last clause of this section and in spite of stijji 3 
sentence, the appeal will lie not to the High Court, but to the Court of Session 4 L. B. R. 53 = 8 Cr t. ^ 1S9 
See also 12 P. R. 1903 

13. Appeal He# to the Seulona Court.— An accused person dealt with by a superior Magistrate Under 
this section is •• a person convicted on a trial held bj the Magistrate,” etc., for the purposes of appeal ICi the 
Court of Session— A/ H C Pro , 20/A May, 1867 , see ss. 407. 403 and 4 L. B R. S3. 

350. (1) Whenever any Magistrate, after having heard and recorded the wtiole 
or any part of the evidence in any inquiry or a trial, ceases to exetose 
mrtrnem^on" ev'idenM jurisdiction therein, and is succeeded by another Magistrate who has and 
oartly recorded by one who exerases such jurisdiction, the Magistrate so succeeding may act on the 

by* ano^e* evidence so recorded by his pr^ecessor or partly recorded by his predece^r 

and partly recorded by himself , or he may rcRSumroon the witnesses ^nd 
re commence the inquiry or trial , 

Provided as follows — 

(fl) m any trial the accused may, when the second Magistrate commences his pfooted 
mgs, demand that the witnesses or any of them be re-summoned and re heard , 

(d) the High Court or, m cases tried by Magistrates subordinate to the District Magis- 
trate, the District Magistrate may, whether there be an appeal or not, set aside any con'ichon 
passed on evidence not wholly recorded by the Magistrate before whom the conviction was hwq, il 
such Court or Distnct Magistrate is of opinion that the accused has been materially 
thereby, and may order a new inquiry or tnal 

(2) Nothing in this section applies to cases in which proceedings have been stayed 
under section 346^ “ or m which proceedings have been submitted to a superior Magistrate under 
section 34^ ■' 

(3) When a case is transferred under the provisions of this Code from one 
trate to another, the former shall be deemed to Mease to exercise jurisdiction therein, and 
succeeded by the latter within the meaning of sub-section (I) ’ 

l^cte —Referring to the amendment of this section, the Sel Com say— 

" Our colleague, Sir B C Mitter, pointed out that in regard to sections 246 and 350 the general 
IS recognized that a Court which convicts an accused should ordinanly act onlj on evidence heard by ^ j 
suggested the advisability of appljmg the same principle to cases coming under section 349 
members of the Joint Committee were of opinion that a distinction could be drawn in the case of s ^ 
much as under that section a Magistrate who is competent to try the offence has heard the i,ot 

e provisions oi 

■ agistrate wO'iJJ 

prefer to dispose of cases themseUes and pass what in their Opinion was an inadequate sentence 

the risk of having the cases re4ieard. The nonoffiaal members were of opinion that i n those circums — ^ 
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s. 349 mighl be repealed The Committee, however, as a %vbole agreed that they would not be justified In 
making such a drastic alteration in the Code until the point had been speafically put to Local Governments 
and their opinions had been invited Clause 92 has, therefore, in this respect been left unaltered 

Notes.— 1. Generally Jadgment must be by the Jadge «h» heard the evidence.— It is a general pnnciple 
ihat judgment must be delivered 1^ the Judge who has heard the evidence, 23 W. R. fi9 ; 23 C. 194. 

1-A. Section 350 gives a ifagistrate jurisdiction to deade the case on the evidence recorded by his 
predecessor but not to deliver a judgment ivntten by the latter, 80 C 681. 

2. Scope of the section — Sir HE*iRV Prinsep thinks that the application of this section would not be 
limited to Inqumes preliminary to commitment, but to inquiries m miscellaneous matters under Part IV, Chapters 
VIII, X, XI, XII, that IS, cases regarding security to keep the peace or for good behaviour, public nuisances and 
disputes regarding immovable property likely to cause a tveach of the peace, as well as preliminary inquiry 
under s 476, before sending the case for inquiry ortnal by the nearest Magistrate of the first class The words 
“Ike whole or any part of the evidence" were added in the 1882 Code in consequence of 24 W. R. 53. 

3. Section applicable to all eaies of tracifer of proceedinga — This secbon is not limited to cases in 
which hlagistrates succeed each other in their offices but applies also to all cases withdrawn for whatever reason 
from one Magistrate and transferred to another When a case under inquiry or trial is transferred under s 528, 
from the file of one Magistrate to that of another, the former ceases to exercise junsdiction m the case and is 
Succeeded by the latter in the exercise of the jurisdiction wiihfn the meining of this section, 3S C. 457; followed 
in 32 U 218 and 16 JL L. J. 217. In 39 C 78 1 , n was held, following 35 C. 457 and IS & W. N. 429 => 9 Cr. L. J. 278 
and dissenting from 12 A. 68 and 13 C. W. N. iW, that the words “ ceases to exerase junsdiction therein” refer to 
the inquiry or trial and not to the post It is not necessary, therefore, that the Magistrate should have left his 
post, iee aUo 13 W. B. 40 , 14 W. R. 3 ; 19 Iff. R. 23 ; 24 W. R. 53 and 23 C. 194 } 87 a 812. The cases in 12 C. V. 
H. 140 •«» 6 Cr L. J. 434 and 14 A. 346 were dtiltngutshed and 1889 A. W. N. 130 was not followed in 85 C. 457, 
PlOGOTT. J , in 36 A. Zii followed 33 C. 437 and 39 K. 218 and declme'd to follow the case in 1889 A. W. H. ISO and 
distinguished the case in 14 A. S18 See 40 A. 307 following 85 C. 457 ; 33 H, 218, and 39 C, 781. 

3*A. 8eetI«D applicable any Bsmber of tm^ttt.—/^eld, thats. 850 was uot confined to two 
Magistrates, that the judgment of the third Magistrate was aot without junsdiction, and that conviction not 
illegal 49U. L,J. 808 — 47H.249. 

4. fiectlon applicable ctcb whea first Haglitrate has not yet recorded evldence.-A Magistrate who 
succeeds another Magistrate has power under this section to try a case m which his predecessor has issued 
process and has granted a formal adjournment but has recorded no evidence, Ratanjal 652. 

5. Section applicable to proceeding* nnder Chapter Till.— The provisions of this section apply to an 
inquiry instituted under s. 107 with a view to enforang the giving of secunty to keep the peace, and in such a 
case, where the Magistrate, by whom a part of the evideooe has been taken, is succeeded by another Magistrate, 
while the inquiry is pending, the person called upon to show cause why he should not give security, may insist 
upon the recalling and reexamination of the witnesses whose evidence has already been taken by the former 
hlagistrate, 4 C. Ik R. 452 ; 23 W. R. 62 j 24 R, 53 ; <3 B. 811. 

5. SecUon applicable to proeeedingt aadee a. 143. — When, in the course of a proceeding under & 145, 
one Magistrate is transferred and another c^mes in his place, the latter, if of competent jurisdiction, can deal with 
the proceeding under s 350, IS C. W. N. 420 ^,9 Cr L. J.378 ; 37 a 612. 

7. Section applies to inquiries preUmlaary to commitments.— This section enables a commitment to 
be made by a Magistrate, who succeeds to the jurisdiction of another Magistrate, on evidence recorded by that 
hlagistrate. In such a case tlie Magistrate actually making the order of Mmmitment need not have himself 
recorded any of the evidence or the statement of the accused, 81 M. 40 , 88 A. 315. The inference to be drawn 
from the proviso to this section is that, m determining whether or not to commit for trial, the Magistrate to 
whom the case issubmitted is competent to b-ise his determination on the evidence already recorded and the 
report sent uilhit, RataafaJ §73; 7 Xafc. 7ff. 

8. Section does not apply to casts of farther faqalry directed OBder a. 437.— In 6 A. 887, the accused 

was discharged by a first-class Magistrate, and the Magistrate of the district acting under s. 437 summoned the 
accused, and on the evidence recorded previously by the Grst<lass Magistrate and hearsay evidence of witness 
on behalf of the accused convicted the accused. The oonnction was of course set aside. The further inquiry, 
if made bj any other Magistrate, must be one ifrsotn^ this section having no application to such an inquiiy, 
7Bar.L.R.195. t- rr ^ \ 
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" < 9, Section not applicable to Benches of Hagistrates.— The provisions o! this section »iU not co\er a 

case where one of a Uendx of llagisttates is absent dunng the trial, J3 C. 104; 18 M. 334; 12 0.538 }20 C. 870. Sa 
Note 3 to s 15 at p 28 In the case of a Bench of Magistrates, if the Dench is properly constituted in the absence 
pi a particular Magistrate, it may proceed to hold the trial without him, 21 M. 246; 21iah.237. lUit rrmow 
section SoO-A 41 A. 116 where it is Ae/d that it is not u/ira vires of the Local Go\ernment, in framing rules 
under section 16 of theCode, tosay thatseciionSSOshould apply toa Bench of Honorary Magistrates Itshoulbe 
noted that 20 C. 870 and 21 M.246, hold to the contrary, and say that sudi a rule is ultra vires as Uis not justified 
by anything in the provisions of section 16 of the Code of Cnminal Procedure 

10. Section not applicable to Judges.— A Sessions Judge cannot act on evidence recorded by bis 
predecessor in office. On a change of Judge, a Sessions trial must commence de novo The judgment passed 
by a Sessions Judge on evidence partly recorded by his predecessor i'» illegal and must be set aside, 8 C. L. J 58 
= 8 Cr. L.J. 121. A Sessions Judge is not competent to pronounce judgment Upon evidence recorded m a trial 
by an Assistant Sessions Judge, 35 A. 63. A SMsions Judge is not competent to try a case partly on evidence 
not recorded by himself and consent on the part oi the accused to such a tnal cannot vest in him a junsdiction 
to do so, 26 B, 50; 23 W. R. 59; 1 P. R. 1890. The powrer given by bis section to a Magistrate does not 
extend to a Sessions Judge 21 W. R. 47 ; 3 M. 112; 7 C.P. 1; 1864 W. R. Sap 32. A Sessions Judge hearing nve 
in one division is not competent on transfer to another to pronounce judgment, 20 P. R. 1870 

11. Hera change of judicial designation and local JnrUdletlon Is not infflelant reason to cerameBCc 
trial de novo.— rhoughthe judicial designation of Magistrate as well as his local jurisdiction , is changed, dat 
IS no reason to commence the trial de "ovo if his magisterial powers are not dianged. He can proceed wiih^e 
tnal from the point at which he had amved when his judicial designation and local junsdietjon were chaoj”. 
To such a case the provisions oi this section do not apply, 22 M. 47. But If he has ceased to exerase Jun»didion 
by vacating office to another Magistrate, he is not competent to resume a trial commenced by him while holding 
that office, 3 A. 563 (P.B.) , 14 Cr, I,. J. 239 (A.) A Sessions Judge is not competent to pronounce judgment m a 
case heard by him in one division after transfer to auotber division, 20 P. R, 1879. 

12. After eleetisg to re*eomo>eoee trial, Magistrate cannot dlimiis complaint nnder i. 803,.-‘A 

traie examined the complainant, and, alter making investigation through Police, examined the evidence for me 
prosecution and the accused, framed a charge, took the defence oi the accused and issued processes 
witnesses for the defence He was tlisn succeeded by another Magistrate, who elected to recommence the tna 
under this section, and thinking that this brought the case down to the stage at which it was after the com 
plainant’s statement had been recorded and the preliminary iiu|uiry made, he dismissed the complaint under 
i 263 that summarily dismissing the complaint was not re-commencing the trial The question was 

whether the Magistrate should have recommenced the proceedings, or taken tJiera up at the point to which t ej 
had been brought by his predecessor, and as he chose the former course, he was bound under this secuon 
re-summon the vvilnebses and recommence the Uial, 7 C. P. Cr. 36. ^ee also 19 W. R. 28 ; 14 P. B* ^ 

F. L. R. 1903. 


13. After re'CORinieDCing inquiry Magistrate cannot refer to Police under s. 202.L.A Magistrate 
accepted a complaint issued process upon it, and examined witnesses m support of the complaint cea«e 
exerase jurisdiction. Htld, that his successor cannot refer the ca«e to the Police for inquiry and report un e 
s 202 , such proceeding is contrary to the provnsioii of this section. The inquiry referred to m this section 
not include a reference to the Police, 9 M. 282. ^ , 

13*A. But Jfc 46 H. 719 which holds that in vvarratitcases all proceedings beiore the charge ts.tranied 

are only “inquiry” and not' trial' and hence if there is a change of Magistrates before a charge is frame 

such cases the accused IS nor entitled to a fresh examination of witnesses as provided by s 35li(I)(<A I 
2t0 , 39 M. S83, and 43 M. 511 followed) 


13.B. 


Re-commencement of a trial does oot Imply cancellation of charge already 


framed-"'' 

... ...... 

a diarg' 
. ere.th"®- 


lore after tlie framing of a charge, the second Magistrate recommences a tnal under this section, 
remains in force and the only order that can be passed is one of acquittal and not of discha^e ^ ^ 

^snencement does not involve the cancellation of tlie chaige or the transformation of the proceeding-*, h®*' 
tml back to an lnciuir>.38 M. S89 (/ollounngH P. R. 1903 = 179 P. L.B.1903), 17 Cr. L. J. 1 (*.)• 
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3 Lah. 115 which holds that for the purposes of s. 3a0 of the Code a trial cannot be said to commence onl> 
when a charge is framed the time expressl> fixed by the proviso to the section for accused to exercise his nght 
IS when the second Magistrate commences his proceedings and Jiol when a cliarge is framed. 

Setttble tint in an inquiry bj a Magistrate into a case triable by a Court of Session or High Court the 
accused has not the right to demand that the witnesses shall be summoned and re-heard in the event of a change 
of Magistrate 

14. Proviso— lisgUtr&te boand to comply with demand of accosed— Trial coramioces only when 
accnted appears —On a case being sent back by the High Court for re-tna1 the first order that was made by the 
Magistrate was dated 6th August and it was recorded before the accused had appeared In Court but m the 
presence of the m iktdyar who had acted at the previous trial and who was directed to put In a list of witnesses 
against whomhe wanted process to issue The second orderwhidi was recorded on the 9th August was simply 
to the effect thal warrant should issue against the witness named On the 27th August the accused appeared 
before the Magistrate and made an applicabon under this section for the re-summonmg and re-heanng of the 
witnesses who had been examined for the prosecution at the previous trial The Magistrate refused the applica 
tion on the ground that it was made at the third heanng and that it ought to have been made when he 
commenced his proceedings. Hetd that the Magistrate acted in contravention of the provisions of this 
section in refusing the application inasmuch as the trial could not be held to have commenced before 
the 27th which was the first day when the accused entered appearance after remand and if the tnal had 
not commenced it could not be said that the proceedings of the Magistrate had commenced before that day 
25C.683. ln3L.H 49 Sk= 191I M V N 372 it was doubted if It would be legal for a succeeding Magistrateto 
date sign and pronounce a judgment written by his predecessor when the accused demands a tfrAoto trial Set 
next Note 19 A. L J 836 

IS Right of aeeated aader provUo (a) la cesfiaed to trlala^A preliminary inquiry by a Magistrate 
into a case exclusively triable by the Court of Session is not before framing a charge a tna! within the mean 
ingof proviso (a) and where su<^ an inquiry is transferred the accused is not of right entitled to a tnal <fr 0000 
32 H 218 , II P R. 1M3 { ite also 18 P V R. 1919 (Cr) 

IS A. Vhat is a de novo trial —After the cba^ was framed the Magistrate was transferred the 
accused applied for a de novo tnal but the Magistrate merely recalled the prosecution witnessed and gave leave 
to the accused to ciosMxamine them. Held that it was n6t a dt noio trial De novo tnal means a new tnal 
from the beginning of the case 49 H L. J 423. 

18 Second llagistrate not bouad to ascertain whether Accused wishes to exercise right given 
by proviso, cL (a).-~A Magistrate after framing charges against the accused and taking their evidence 
died before recording any judgment His successor took tip the case and wrote a judgment convicting 
Uie accused on all the charges framed and passed sentences proposed by his predecessor but omitted to 
haae the accused brought before him to ascertain whether they desired to exercise the nght given by proviso 
(n). Hetd that the irregularit) not ha> ng prejudiced the accused was coaered by s. 537 as the hfagistrate was 
competent to pronOuncd judgment on the et idence uken his predecessor 6 P R. 1881. See also 24 W R. 12 , 
13 C. W M 950 » 10 Cr L. J 492 Also a mere failure to inqu re from the accused whether he desires to 
exerase the nght resersed by proviso (a) Is at most an irregularity curable bys 537 3P R.1N1 This section 
confers the nght o 1 the accused person to demand and does not actually prescnbe that the Magistrate shall ask 
the accused U B R. (1912) 151 «« 14 Cr L. J 175 iItiUnguxih\ng U B. R. (1897—1901) 1, 87 But in 29 C 863 it 
was 1 eld that a. 537 could not cure the defect in the p roce edings due to the vnolationof tl e prOansIonsof proiiso 
(a) b> a refusal to re-summon aild re-hear the w itnesses. 

17 Where Aecssed have been raatcrfaily prejadlced conviction will be let aiide.— Though the 
succeeding Mag strate maj in the absence of objection have junsdict on to convict on evidence partly recorded 
b) his predecessor and partly b) himself jet it is most desirable in a ca!« of defamation that the examination 
and cross«xamirMlfon of the complainant should be held in the presence of the Magistrate who ha scirin of 
the cise and passes filial orders therein IS C W N 550 Where * Magiitrate to whose Court 3 case under 
s. 335 I 1 C had been trair'lerred at a stage w ben all the evidence for the prosecution had been taken d d not 
re-summon the w itncs-ses for the pro ecutlon but proceeded to act on their e\ idence as If it had been take& 
liefore himself it w-as thal the accused had been prejod ced and the conviction was set as de 14 A. 318 
Where after the ivosecution witnesses were examined and crossexamined, the case was made over to another 
Magistrate and a de Mvo tnal commenced, in wbidi the prosecution witnesses were ndt iigai 1 examined 
but w ere onl> cnjss«xamined b> the defence w ithout an> objection, the tnal was set aside on the ground ol 
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prejudice to Uie accused 12 C. W. H. 138 1 where after several witnesses were examined the case was transferred 
to another Magistrate who convicted the accused on evidence partly recorded the former Magistrate, no obeo 
tion being raised, the conviction was set aside, 13 C. W. H. 140. See also 1889 A. W. M. 180, where it was htH 
that if a case was transferred in the midst of a tnal it must be tned de noV0 As to the use of the record mtbe 
former tnal , 7 C. L. R. 193. 

Accused cannot be called upon to pay expenses of recalling- witnesses — Where the accused eterciscs 
the rights conferred by cL (aj to have the witnesses for the prosecution reexamined by the Magistraie 
witnesses should be re-summoned without payment of any fees 8 Bar. L. T. 43 =3 13 Cr. L. J. 387. 

18 Power of District Magistrate to let atldo eonylctloo by flril*claM Magistrate.— Even tboi.gl> 
appeals he from first-class Magistrates direct to the Court of Session this section speaally empowers Dnmd 
Magistrates to set aside cooMction of first-class Magistrates under the arcurastances specified in proviso [b) 
to this section, 9 B lOO; 7 A. 853 5 8 M. 18 (F.B ) , H C. *73 (F 


^ 350»A> No order or judg-meni of a Bench of Magistrates shall be intalid bj reason 
only of a change having occurred in the constitution of the Bench in any 
tion^ofienches ‘^se in which the Bench by which such order or judgment is passed is duly 

constituted under sections 15 and 16, and the Magistrates, constituting the 
same have been present on the Bench throughout the proceedings 

Notes .— 1 “ We think however, that the new sub-seciion (4) which has been introduced in the Bill w 

deal with tlie case of Denches goes somewhat too far, and we have substituted for it a new section after 
which in our opinion gives effect to the law as laid down by ihe High Courts Bneflj, it provides tlatsi 
judgment of a Bench shall be valid when the Bench is duly constituted at the time of passing -the judgn'Wt sndw 
judgment is passed by Magistrates all of whom have heard the proceedings throughout’ ,SV4 Cftn. 

3 A prosecution extending Over several bcanngs was presided 01 er by a Bench of Honorary Magbtrat** 
(consisting 0 / three), only one 0 / whom was present throughout Held that as the quorum of the BiO® 
consisted of two, the trul was bad under s 3S0-A 7 Lah 122 t n . i « 


351. (1) Any person attending a Criminal Court, although not under arrest or upo'' 
a summons, may be detained by buch Court for the purpose of inquiry iM® 
erPattendingCoun”'^ offence of which such Court can take cognisance and which» 

from the evidence, may appear to have been committed, and may be P*^ 
ceeded against as though he had been arrested or summoned. 

(2) When the detention takes place in the course of an inquiry under Chapt*^ 

Or after a tnal has been begun, the proceedings m respect of such person shall be commenced 
afresh, and the witnesses re-heard 

Kotesv— 1 . 8«opt this seettosL.— The provisions t>t this secuow would be applicable to the Coo^^ 

Session, subject to the provisions of s 193 C/s 9\ 

7. FroceeiUogs ouder this leetloD oat controlled by »». 193, 191 — This section isselfoontamed ^ 
complete in itself and quite indepeudeat of the provisions of s J90 and necessarily of s. i91 for the 
against whom action is taken under this section has full infomiatioa as to the source and particulars of 
matenals upon whidi the Magistrate acts He is thus not placed under a disability to combat the effect of 
suspicious circumstances operating upon the miod of the Magistrate and infiuenang his judgui®*’* as m 
case of a proceeding taking its nse under s 190 8 N L. B llSss 10 Cr L J. 303 , 3 C. V. H.tn/alloict 

1 C. 77. N. 105 dissented from See Note 5 to s ISO 

3. ProTUtotu of thU section do not apply when trial U began.— A Magistrate took a person unde^ 
this section without any previous notice or summons, from among the audience or attendant witnesses m P' 
Court, and placed him in the dock (0 bt \mmid\aUly tried upon a charge which had already been comme » 
to be entertained against other prisoners and on which evidence had already been gtven. This section app 
to investigations prelim 
being proceeded with. 

and, moreover subjects . * ' “ 

pnsonw. 14 W. R. ao Sub-section (2) however now meets these objections 

*S»noR awa WMlmeitadVr ActtVllI of >m 
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4. CogsUanee of cate agalsit a witness. — A Magistrate taking cognizance of an offence against a 
witness m a case which is pending before him upon the facts disclosed by the evidence of another witness 
does so under s. 190 (c) and not under this section 1 C. W N 103 Where however a Magistrate has already 
taken cognizance of the offence on a complaint on a Police report and joias as a co-accused any person attend 
jng his Court who seems to him to be implicated in the case under tnal he acts under this section and not 
under s. 190 (c), 4 S. ti. R. 158 » 11 Cr Z<. J S99 See Note 2 above and see Note 5 at p 468 under s 190 

352. The place m which anj Cnminal Court is held for the purpose of inquiring into or 
Courts to be opca ^ny offence shall be deemed an open Court to which the public 

generally maj ha\e access so far as the same can conveniently contain them 
Provided that the presiding Judge or Magistrate may, if he thinks fit order at any stage 
•of any inquiry into or trial of any particular case that the public generally, or any particular 
person shall not hate access to or be or remain in the room or building used by the Court 

Notes.—! Transaction of pnhllo bailness at private residence of Magistrate —This course was 
condemned by the Calcutta High Court id Surendranath Bannerjx s case reported m 10 C. W N 1062 — 
Rules and Orders p 1 of April 1869 ^ 

2 Exelaslon ef any particular person or pnbtie generally —In 1883 A. V N 221 it was held that the 
Police-olhcer who investigated a case should not be admitted into the Court house at the time it is there being 
inquired into. t 

5. Bight of admission to the pablle— English Praetlee.— As a general rule all persons have a nght to 

" )f the proceedings 

leave the Court 
• • tbl> no power to 

prevent her being present Except in the above cases and incases under the IneestAtt 1908 

and the Oiddrtn Aet 1908. It does not appear that a Judge trying a criminal case has an) power fo exclude 
(he public m general and to hear a case \n tamera Halshut^s Lows of England Vat /A pp SS2-^3 
Arehbold p 217 See Seoti v SeoU (1913) A. C. 417, as to (he general nght of the public 

By Act SIO of the Louisiana Code il is enacted that m prosecutions for assault witli intent to ravish 
rape adultery offences against decency and defamation implying a charge of such offences no person shall be 
3 )resent hut the Magistrate Public Prosecutor accused and his counsel complainant certain officers of justice the 
witnesses and such persons not exceeding ten for each party as the complainant and the accused may desire to 
“have admitted. In making a report of any such tnal the reporter shall not give the details of the evidence or 
publish the names of the witnesses. See Notes 4-S to s. 393 as to examination of Pardanashin witnesses etc. 


CHAPTER XXV 

Of the Mode of Taking and Recording Evidence in Inquiries and Trials. 

353. Except as otherwise expressly provided all e\idence taken 
ta£n‘m*?wiS’5 under Chapters XVIII. XX, XXI XXII and XXIII shaU betaken 

presence o m (he presence of the accused or, when his personal attendance is dispensed 

with m presence of hts pleader 

Hotet.— 1 Chapter XVllI —Inquiry intocases tnable by the Court of Session or High Court Chapter 
XX.— Tnal of summons<ases by Magistrates. Chap(ert XXL— Trial of warranKases. Chapter XXH— Sum- 
mary trials. Chapter XXIII — Tnals before High Court and Courts of Session. 

1 JL Vhea evidenefi nay be taken lo tbteace «f accaietL— .Sre s. 205 as to power ot Magistrate to 
dispense with attendance of accused and see tbespeaaJ provisions mss. 116 and 145 In 1< Bom. L. R. 238 
iS Cr L. J 4fil( It w-as ArM that the High Court has the same power in a Sessions case as a ^fag 1 st^ate ba5 
unders.205. 2«-es. 42S (3) ior power of AppeUateCountotaLeevidencem absenceoi accused. Chap XLforthe 
examiavtion of witnesses on commission, s. 509 for evidence of a medical witness, s 510 for the evidence of 
chemical examiner and s. 512 when the accused has absconded or the offender Is not known. 

t. Taking cTideaee la the abte&ee ef aeevsed b OlegaL— Where the witnesses are not examined 
in the presence of the accused the conviction is bad 2K W P.H.C.K.4B But where a purdah bd) was 



BINOOLAR 1231 SIPHON 



794 


THE CODE OF CRIMINAL PROCEDURE. 


tchap. XXV> 

examined m a passage, sCTeened from the direct view of the Court, and her voice could be heard perfectly and 
the accused made no objection, it ivas A^/c/that this was \irttially a heanng of the evidence m the presence of 
the acaised, P. R. 1B87. 

3. Recording defence evidence In the abeenee of acensed Is Ulega! and the Illegality cansot be 

cured.— One of the accused after all the evidence for the prosecution had been recorded absconded fobs 
absence the witnesses named by him were examined and he was convicted along with the others , that the 
conviction was illegal and must be set aside even i[ no miscamage of justice has been occasioned 5 SsS 
clearly lays down that all evidence shall be taken in the presence of the accused and this includes both the 
evidence for the prosecution as well as for the defence. Such an illegality cannot be cured under s.S37,D»B* 
R. (1912), 4th Or. 152 14 Cp. L. J. 287. 

4. Pardanasbin witnesses.— The deposition of tlie gosha females should only be taken m cases where 
the ends oi yustice cannot otherwise be attained. When requisite, the Court must be adjourned to some p!^ 

where the gosha female can come and she must be examined behind a purdah m the presence of the acctisrf 

the Judge taking such precautions as he can to secure her identiO', Weir 11, 432. Generally a pardMUhn 
woman summoned as a witness has a right to be examined on commission and to be exempted from P®^^^ 
appearance in Court, 4 & 20; 12 A. 69, even though she herself is the complainant, Weir II, 659; lO P. R. 1*”* 
conlra S A. 92 and set Kotes to s 503 and Note 2 above. 

5 Pardanasbin accused— where acensed's presesee dispensed with, evidence may be recorded ia 
presence of acensed's pleader.— A Magistrate may dispense with the presence of the accused when 
respectable pardanashn woman and record the evidence m the presence of her pleader, 20 P. W, R. HO®- ® 
High Coim has power under the provisions of this section to dispense with the attendance of an accused 
during his trial before U mlhe Sessions on the ground of his ill health, 14 Bom. L.R.23S » IBon. 

Cr. t. J. 464. In 5 P. W. R. 1909 s 9 Cr. L. J. 138. It was htld that unless and until a Magistrate has good 
to believe that there is a strong likelihood of the diarge being proved, an accused, if she be really 
ivoman of good position, should not ordinarily be compelled to appear m person m the first instance , 45M> 

6. Witneises must be examined afresh— patting In evidence given In another trial will not ■****^^^* 
reqatrenents of this sectlotL—Where a Sessions Judge read over to the jury the evidence given by 
a former trial of other persons for the same offence, and after the witnesses had admitted the 
ot their depositions, allowed their aoss-examination, Ae conviction was set aside and a new trial ordered, 
consentof the prisoner under trial, or of bis pleader, will not cure this irregularity, forsuchacourseCa""® 
tlie look or manner of a witness, his hesitation. Ins doubts, his variation of language or hiS 
calmness or consideration It is the dead body ol evidence, without us spim whtch is supplied 
openly and orally by the ear and eye of those who receive it,3 B. L, R. Ap. Cr. 20 =»12 W. R. 35 
and 33; 1 B. Ik R. 0, Cr. 37, Where, however, this objectionable course was pursued at the special request o^ 
pleaders for the accused, the High Court m revision refused to interfere in 13 W. R. 40 on the ground t at ^ 
w as no prejudice to the accused It is irregular to import into a case evidence given in another case y 
reading over a deposition to a witness and asking him if it was correct, 1 Bar. B. R. 399. Where three 
charges were preterred at the same time and the pnsoner^ were convicted on the evidence recorded 
without hearing then defence m the other two cases, the proceedings were quashed, 1 W. R» 3®* 
to s 282 > 

Putting in evidence given in another trial will not satisfy the requirements of this section even 
the consent of the accused is obtained to sudi a course The pnnciple that a prisoner can consent to no 
which IS not authorized bylaw and a counsel cannot consent to a course winch the law does not an 
Section 537 does not apply to an infringement oi a statutory requirement but only to errors, omissions 
irregiitarilies of a technical nature 4 Lah. 376, * ^ 

7. Irregnlarlty— Evidence given at prevloos trial treated as examlnailon^ln-chlef.— At the 
a p&riy of Hmdtls for noting ih? Magistrate, instead of examining the witnesses for the prosecution, ca 
to be produced copies of the examination in chief of the same witnesses which had been recorded at a 
tnal of a party of Aiuhammadans who were opposed to the Hindus in the same not. These copies were 
out to the witnesses who were tlien cross-examined the prisoners, and no objection to this proce um 
taken on the prisoner’s behalf, and the accused were convicted Held, that, although the 
adopted by the Magistrate was irregular, the irregulanty was cured by the provisions ofs 537, andofs.1 
the Evtdenie Aet, as ii was not shouii ibai there had been any failure of Justice or that, the accused ha 
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teen substantially prejudiced and as the matters eliated in cross^xamination were sufficient to sustain the 
conMCtion 9 A 609 To satisf) the requirements of this section it is not eiiougii to read over the sworn 
statement of the complainant in the presence of the accused treating it as examination in-chief Such exami 
nation must actually take place m the presence of the accused Rstaolal 21 , 24 W R 14 

8 Practice— Evidence to be recorded legfbly —Difficulty having been frequently expenenced m 
reading the evidence of witnesses the attention of all criminal officers is called to the necessity of carefully 
uTittng such evidence in a legible manner Depositions should be untten on one side of the paper only a 
margin of one-fourth of the sheet being left blank. In the case of trials forwarded to the High Court in which 
from any cause the evidence has been indistinctly or iltegib} recorded copies oi such evidence should be 
submitted With the record of the case U'Uitns 116 Judges and Magistrates may use a typewriter instead of a 
pen but every sheet must be signed. Bombay Ga etU 1889 Part I p 1920 alsoNotes 4 to 6 unders. 355 

354 . In inquiries and trials (other than summary trials) under this 
e v^i d"e nVe ^*^si*de Code b} or before a Magistrate (other than a Presidency Magistrate) or 

Presidency towns Sessions Judge the evidence of the witnesses sliall be recorded in the 

following manner 

Note. — As to special prov isions for summary tnal sre ss. 260 261 and 3aa and as to the mode of 
recording evidence by Presidency Magistrates see s. 362. 

(I) In summons-cases tried before a Magistrate other than a 
Presidency Magistrate and m cases of the offences menboned m sub-section 
(1) of secbon 260 clauses (^) to (/«) both inclusive when tried by a Magis 
trale of the first or second class and in all proceedings under section 514 (if 
not in the course of a tnal), the Magistrate shall make a memorandum of 
the substance of the evidence of each witness as the examination of the 
witness proceeds 

(2) Such memorandum shall be written and signetl b> the Magistrate with his own hand 
and sliall form part of the record 

(3) If the Magistrate is prevented from making a memorandum as above required, 
he shall record the reason of hts inability to do so and shall cause such memorandum to be made in 
wnbng from his dictation m open Court and shall sign the same and such memorandum shall form 
part of the record 

Notes — S 514 deals with tlie procedure on forfeiture of bonds. 

1 What voold be a snfflclent memoraDdem — There is no particular form prescribed lor the 
memorandum. Out where the Judge tnereiy recorded of four witnesses to character two give the 
defendant i bad character one say he knows nothing and one gives him a good character //e/d that this 
w -IS not such a memorandum as was contemplated by this section Agra NIz iOlb /une, 1962 p 127 Nor 
will the provisions oi this section becomplied with by amerestatement that the tetfness deposes as the last " 
IB K C. R 91, 1864 W R. 18 The ^lagtstrates records in summary trials however brief must si ou the 
icce saiy ii gredicnts of the offence diarged 6C.579,18B 97and2lA 189 It is not necessary fora record of 
ev ide ce to be made in summary tnals even u here an appeal lies but s. 264 | rovIJes that the substance must 
be embovl ed in a judgment as well as the particulars specif ed in that section. Thi section merely j rescribes 
a brieter record m summons-cases and other cases which may be tried summarily when they are as a matter of 
fact tried regularly 3L.B R.3=K2Cr L J 379 Sections 283 and Saa must be read together if the Magistrate is 
iirabic at the commencement of the tnal to determine whetherihe proper sentence to be pavsetl si ould be an 
aj j^abble one or not he must m.ikc x memorandum of the substance of the evidence of each witness as his 
eviminatioi proceeds. Hut if he tan at this stage determine that the sentence will be many event non- 
xpivexlible he ncetl not record the evidence. H low ever he actually does so the notes of the evidence form 
pan of the record of the case and cannot t>e destre^ed I y him 48 C. 380 

• E«idrBn>rM»rdn) br r rMi 0 &»f* BB^.r ia/JT«rmaFI»mt It efiBot, aftb M m ts« Br«.»ror(lM 

Cc-J.ar. BdinliKltilc la t .!• b.f'r* Msewnt.. ..r*. tSef iLbi art. Siadn$ lontt Art V ef *ttt 9* laArr 

nr 1 rithS IXilttMitUn F»mt oM*M Mr*, n Vsdw v II ef UK (iwh rrid.iw. TKordnS aa<I,r d ((0 cf 

• n I* .dniM U. la say nbaKaBBl Ir tl b»for* ■ rr«*14.4 It b Ubn la lb. rrrMsrr ft tb« atm»«l if rtoo 
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i Hode of recDFdln^ evidence ia raaintenKBce CMC. — Evidence taken under Chapter XXXVl nust 
be taken as provided in this section 20 C. 831 Sft s 468 (6) also s. 170 (2) 

3. Trial of sammont cases —In summonsiases the reading over ol the recorded deposition u rot 
presaibed by law and its omission cannot therefore /er se be regarded as a defect fatal to a conviction W*-f 
II, 433 But where the evidence was illegally recorded in the form of a memorandum the conviction was set 
aside Velr II, 432 

4 Bobstance of evidence may be recorded in English — There is no direction m the Code as to the 
language in which a memorandum of the substance of the evidence is to be recorded consequently if a Native 
Subordinate Magistrate not authonaed to take down evidence In English records the memorandum of the 
substance of such evidence in that language there is no prohibition In law for such procedure andifitwasan 
irregularity such irregularity would not justify the reversal of the conviction 19 M 269 

5 Record should show that depositions are taken and attested la presence of accused —It is desirable 
that deposition of witnesses in criminat cases should be taken and attested in the presence of the accused ard 
that the Magistrate should add a few apt words to make It apparent that this has been done although there is 
no obligation to that effect imposed by the Code 10 A 174 

6 Fall record of evidence when witness sospected of perjary— When during the investigation of a 
case coming within provisions of s. 35S it appears to the Magistrate that a witness is giving false evidence 'o 
that cnminal proceedings against such witnessare likely to be necessary the Magistrate shall lOthatcase under 
s 358 take down the evidence of the particular witness at length in the manner prescribed in s. 356 or s 357 as 
the case may be .— Cr Dt^ p 22. 

7 Where witness recalled, re afBrmatlon not necessary —Where a witness is recalled, shcrtlj alter 
the dose of hts first deposition he need not to be re-affirmed Weir 11, 483. 


356,* (1) In all other trials before Courts of Session and Magistrates (other than 

Record in other Presidency Magistrates) and m all inquiries under Chapters XII and Xvl 

cases outside PreM the evidence of each witness shall be taken down m unting in the language 
dencytowns Magistrate or Sessions Judge or in his presence an 

hearing under his personal direction and superintendence, and shall be signed b) the Magistral® 
or Sessions Judge 

(2) When the evidence of such witness is given m English the Magistrate or Sessions 
Judge may take it down m that language with his own hand and unlesst 
Engh'sfi”^^ S"«n in ,g familiar with English or the language of the Court is Enghs a” 

authenticated translation of such evidence in the language of the Court s a 
form part of the record 


f (2-A) When the evidence of each witness is given in any other language not 
English than the language of the Court the Magistrate or Sessions Judge may take it down 
that language with his own hand or cause it to be taken down m that language in his presence an ^ 
hearing and under his personal direction and supenntendence and an authenticated translation o 
such evidence m the language of the Court or m English shall form part of the record 

(3) In cases in which the evidence is not taken down in writing by 
Magistrate or Sessions Judge he shall as the examination of each 
proceeds make a memorandum of the substance of what such witn 
deposes and such memorandum shall be wntten and signed by the ^ 
trate or Sessions Judge with his own hand and shall form part of the recor 
(,4j If the Magistrate or Sessions Judge is prevented front making a memorantlum a* 
above required he shall record the reason of his inability to make it 


Memorandum when 
evidence not taken 
down b> the hlagis 
trate or Judge himseli 


A) wu IfiMrted by A 
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Mote*.— L Nen«coapll&aee with the preTUiosi at thb leetloa b a naterlU errer.-~The provisions ot 
clause(l)of this seaton are imperative and Its noiKnmptunce cannot be condoned f2C.SSL Subjection (3) 
applies only to cases in which the evidence recorded u^er the first subsection is not recorded in the Magis 
trate s ou n band, Where a Magistrate omitted to record the evidence mihe mode presenbed by this 
section held that it was a matenal error suffiaent to set aside the proceedings, 20 V E. 14 =« 11 B. L.K. 
ippi.T In 1890 JL W B 161, the absence o{ a vernacular record of the endence was held to be iIlegaL 
In e\ei> S«sions trial, no matter how often the case has been befo’e the Court, the witnesses roust be examined 
de no-’o in the same manner as if the case was entirel) new and the witnesses had not been examined before 
1854 W R. 1 and 13. See Note 1 to s. 36a See 30 C 508 as to whether the procedure applicable to inqiunes 
under Chapter Nil IS that presenbed for summary tnab ttiutui 1146 

3 Imjalailty In. eomplttlag record wIQ not WTaU where aeeiued b conTlcted on hb own plea.--. 
WTiere the accus^ pleads guilty to the oSence enlarged and the Court accepting the plea sentences the offender 
without any further record any subsequent irregulant> in the mode of making up the record cannot affect the 
propnet) of the Conviction 2 C. L, R. 317 

3. Record of eTideaee. — Care must be taken that the Judge s notes are 6^a fide what is intended %je 
note» of evidence taken from the mouths of witnesses and oniers recorded at the time they axe issued not 
abstracts made aiterwards. The notes must be legible complete and properly arranged and must attest the 
presence o! the witness at the time and mark every postponement and change of time or scene tn the trial of 
the case so that their 4oa« Jkfr diaraaer may be apparent— CV p.21 Votification under s s$3 
as to what the language of any parocutar Court is. 

i, Hedical wltnesib CTldeneo mut be taken at length. — The testimony of a medical witness, 
espeaally in a case of murder, ought, when he is present, to be taken fuliy, and not supplemented b> reading 
over his testimony given elsewhere and recording an answer that the earlier testimony is true Ratuilal T92, 

5 Use «t typewriter for wriUsg Jedgment, etc.— Sessions Judges, Additional Sessions Judges and first 

e»a-«« Nlagistrates may use a typewriter, instead of a pen. for the purpose of recording judgments, depositions 
and memoranda of evidence but ev ety sheet of any judgment, deposition or memorandum so recorded must be 
signed by the Sessions Judge AdditionalSessions Judge or ^t-dass Magistrate recording it— 'Tbra. Botn 

H CCr 

6 Record of preliminary inquiry ender a. 476 — 5^^ 42 C. 240 under s. 476. 

357* (1) The Local Gov enunent maj direct* that many district or part of a district 
or in proceedings before any Court of Session or before any Magistrate or 
o record Magistrates the evidence of each witness shall in the cases referred 

to in section 3o6 be taken down by the Sessions Judge or Magistrate with 
his own hand and in his mother tongue unless he is prevented by any suffiaent reason from taking 
dow n the evidence ol any witness m which case he shall record the reason of his inability to do so 
and “hall cau«eihe evidence to be taken down in writing from his dictation in open Court 

{2) The evidence so taken down shall be signed by the Sessions Judge or Magistrate 
and shall form part of the record 

Provided that the Local Government may direct the Sessions Judge or ^Iaglstrate to take 
down the evidence in the English language or m the langfuage of the Court although such 
language is not his mother tongue 

Retex.— L The anthority conferred b locnL— The autbonty con-ened upon an officer under thiv 
■ force only so long as be remains in the distna in which it ba« 

■ 4 Magistrate xxn being empowered under this secuon to record 

I oommined the accused for tnal held that the Magi$.rate s 
proceed ng was loegular but that there was nothing to show that the accused had been prejudiced atxl so ih<* 
comm tmeot was good, Weir II, 454, the de ect beir^ cured by s.5S7 

2 Special Magbtrate reqelredte coaferoi to proTblees ef the Code.— Sessions Judges and Deputy 
Co — H I loners Shalt with aU due courtesy impress upoospeoa l Magistra es that they must comp y with the 
• For Mtur* H tu<h *1 -t ialKai. a Caz/Cr IWt. pwt 111 ». Ill* 
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2. Mode of recording evidence ia iQulnteakBee CMC. — Evidence taken under Ch-ipter XKXVI must 

be taken as provided m this section, 20 C. 851. 488(6) alsos. 170(2) 

3. Trial of snnimotiS'Cases.— In summons<ases, the reading over of the recorded deposition u rot 

prescribed by law and its omission cannot therefore per ie be regarded as a defect fatal to a conviction, 

II, 433 But where the evidence was illegally recorded in the form of a memorandum, the conviction ivas set 
aside Weir II, 432 

4 Sebstance of evidence may be recorded la English.— There is no direction in the Code as to the 
language in which a memorandum of the substance of the evidence Is to be recorded consequently, if a Native 
Subordinate Magistrate, not authonzed to take down evidence in English records tlie memorandum of the 
substance of such evidence in that language, there is no prohibition In law for such procedure and if it was aa 
irregularity such irregularity would not justify the reversal of the conviction, 19 U 269. 

5 Record shonld show that depositions are taken and attested in presence of accased.— It is desirable 
that deposition of witnesses in mminat cases should be taken and attested in the presence ot the accused ard 
that the Magistrate should add a few apt words to make it apparent that this has been done, although there is 
no obligation to that eBect imposed by the Code, 10 A. 174 

6. Fall record ot evidence when witness tntpectcd of perjnry. — When, during the investigation of a 
case coming within provisions of s. 355, it appears to the Magistrate that a witness is giving false evidence so 
that criminal proceedings against such witness are likely to be necessary, the Magistrate shall, m that case under 
s 358 take down the evidence of the particular witness at length in the manner prescribed m s 856 or s 357 
the case may be.— OarfA Cr Utg , p 22. 

7. Where witness recalled, re*afQrroatlon not necessary.- Where a witness is recalled, shortly at er 
the close of his first deposition he need not to be re^Rinned, Weirll, 483. 


3S6.* (1) In all other trials before Courts of Session and Magistrates (other than 

Record in other Presidency Magistrates) and m all inquiries under Chapters XII and XvN i 

cases outside Pren the evidence of each witness shall be taken down m writing in the language 


dency towns. 


of the Court by the Magistrate or Sessions Judge, or in his presence 


and 


hearing under hts personal direction and superintendence, and shall be signed b) the Magistrate 
or Sessions Judge 

(2) When the evidence of such witness is given in English, the Magistrate or Sessions 
Judge may take it down in that language with his own hand, and unless 
Englisl^”^* g‘'en in ggcused is familiar with English, or the language of the Court is Englis , an 
authenticated translation of such evidence m the language of the Court s 
form part of the record 

T ‘ (2 A) When the evidence of each witness is given in any other language, not 
English, than the language of the Court, the Magistrate or Sessions Judge maj take it down i 
that language with his own hand, or cause it to be taken down in that language in his presence 
hearing and under his personal direction and supenntendence, and an authenticated translation o 
such evidence in the language of the Court or in English shall form part of the record " 

(3) In cases in which the evidence is not taken down in writing by tb 
Magistrate or Sessions Judge he shall, as the examination of each 
proceeds make a memorandum of the substance of what such witn 
deposes , and such memorandum shall be written and signed by the A 
trate or Sessions Judge with his own hand, and shall form part of the reco 

(4) If the Magistrate or Sessions judge is prevented from making a memorandum a* 
above required, he shall record the reason of his inabih^ to make it _____ 


Memorandum when 
evidence not taken 
down b\ the Magis 
trate or Judge himseli 


•fHcd bj Act XTlIlof tm I 
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Notes.—! NoD-cemplisace with the proTUIoos of this lectioa b « materiel error. — The provisioiiM ot 
clause (t) of this section are imperative and Its noivcompliance cannot be condoned 42C.S81 Sub-section (3) 
applies only to cases in which the evidence recorded under the first sub-section is not recorded in the Alagis 
trate s own hand tdtd Where a Magistrate omitted to record the evidence in the mode prescribed by this 
section Ae/d that it was a material error suffiaent to set aside the proceedings 20 W I<.R 

Appx. t In 1890 AWN 164, the absence of a vernacular record of the evidence was held to be illegal 
In e\eO Sessions trial no matter how often the case has been before tl e Court the witnesses must be examintsd 
dtnovo in the same manner as if the case was entirely new and the witnesses had not been examined before 
1M4 W R, 1 and 13. See Note 1 to & 360 30 C. 808 as to whether the procedure applicable to inquiries 

under Chapter XI! IS that prescribed for summary mats 17A.L.J 114S 

2 Imgalarity in completing record vUI not avail whore aeensed b convicted on hb own plea _ 
Where the accused pleads guilty to the oflence chained and the Court accepting the plan sentences the offender 
without any further record any subsequent irregularity in the mode of making up the record cannot affect the 
propriety of the Conviaion 3 C. L. R. 317 

3. Record of evidence. — Care must be taken that the Judge s notes are bona fide what is intended 
notes of evidence taken from the mouths of witnesses and orders recorded at the time they are issued not 
abstracts made afterwards. The notes must be legible complete and properly arranged and must attest the 
presence of the witness at the time and mark evety postponement and change of time or scene in the trial of 
the case so that their bona fide character may be apparent — Oudh Cr Dtg p 2J See Notification unders 555 
as to what the language of any particular Court is 

4. Uedlcal wltnesat evidence matt be taken at length.— The testimony of a medical witness 
especially in a case of murder, ought when he is present, to be taken fuliy, and not supplemented by readihg 
over his testimony given elsewhere and recording an answer that the earlier testimony is true Ratanlal 792 

3 Use et typewriter for writing Jfldgment etc.— Sessions Judges Additional Sessions Judges and first 
class Alagistrates may use a typewriter instead of a pet for the purpose of recording judgments depositions 
and /nemoranda of evidence buteieiy sheet of any judgment deposition ormemorandu/s so recorded must be 
signed by the Sessions Judge Additional Sessions judge or firsKiass Magistrate recording iL— Atm 43-d Bom 
H C Cr Or p 81 

6 Record of preliminary Inquiry onder s. 476 — 5V/ 42 C. 210 under s. 476 

357 . (I) The Local Government may direct-^ that in any district or part of a distncrt 
^ or in proceedings before an> Court of Session or before any Magistrate or 

ofeu'^n«*° class of Magistrates the evidence of each witness shall in the cases refeir^ 

to in section 356 be taken down by the Sess ons Judge or Magistrate with 
his own hand and in his mother tongue unless he is prevented by an> suffiaent reason from taking 
dow n the e\adcnce of any witness m which case he shall record the reason of his inability to do so 
ai>6 sJ-ia-lJ fsjuse ibe ewdfwce to lie Jak en down ju> ysniing JfrAro bis d ctatisfi a? i>pen Cow? 

(2) The evidence so taken down shall be signed by the Sessions Judge or Magistrate 
and shall form part of the record 

Pro\nded that the Local Government maj direct the Sessions Judge or Magistrate to take 
down the evidence m the English language or in the language of the Court although such 
language is not his mother tongue 

Notes.—!. The authority conferred b local — The authority conferred upon an officer under th|« 
sectio 1 IS personal to that officer and remains in force onl) so long as he remains in the distnct m which it hits 
been conferred 8M H C.R.Apps IX. iVTicn a Magistrate not being empowered under this section to recortl 
evidence in his ow n tund wnting did so and oomraitted the accused formal that the Magistrate « 

I rocecd ng was irregular but that there was nothing to show that the accused had been prejud ced and so tlv. 
com n tment w is good Weir II, 434, the defect being cured bj s. 537 

2 Special XagbtraU reqalred to couform to provbloai of the Code.— Sessions Judges and Depw-^ 
CoTUKsioners shall with all due courtesy impress uponspeaal Magistrates that they must comp’y with 

*r<ru*Unc»c<fiu hh I fiealKn n Cat/Kr iser Pwl III 111* " 
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requirements ofthelawmregardtorecordingevKlencemtheirown handisTiting It is not necessajj that they 
should take up case at all , but it is necessary that, if they do, they should conform to the provisions of s. Ss? of 
the Code, vtz , that they take down the evidence of witnesses with their ow n hands unless they be prevented by 
any sufficient reason from doing so, in uhtch case they ^ould record the reason, and cause the evidence to be 
taken down in writingfrom theirdictation m open Court.— Otfi/A Cr Z?«^,pp 2land22. 

3. Plea how recorded.— The language m which a pfei is conveyed to the Court by the interpreter, u 
the language in which it should be recorded, S C 816 


358. In case» of the kind mentioned in section 35i, the Magistrate 
tra?e'm" cases ^unde^ he thinks fit, take down the evidence of any witness in the manner 

section S55 provided m section 356, or, if within the local limits of the jurisdiction of such 

Magistrate the Local Government has made the order referred to in section 
357 m the inannei provided m the same section. 


Mode of recording 
evidence undersection 
356 or section 357 


359. CO Evidence taken under section 356 or section 357 shall not 
ordinarily be taken down m the form of question and answer, but m the form 
of a narrative 


(2) The Magistrate or Sessions Judge ma> m his discretion take down, or cause to 
be taken down, any particular question and answer 

Notes.— 1. In the form of & narrative. — The ordinary and proper and convenient way of recordirg 
evidence is to take it dow rt in the first person, exactly »i spoken by the witness, 8 B, L R. Appx. XXI = 16 W B.Sf 
Though It cannot always be taken down in the exact words of witness, Judges should, as far as possible, 
to the words actually used either in the question or in the answer It h not a compliance with the law to record 
a more or less accurate paraphrase of the evidence, 11 Bur. JU R. 8. 

2. Verbatim record of any partiealar qaeetloa and aoswer.— This is now left lo the discretion of the 
presiding Judge, if either side speaally request him to do so Under s. 165 of Ev^dtnee Ael, the Judge ha» 
also the right to ask any question at any time, but as questions by Court are frequently interpolated in the course 
of cross^xamination, such right should be exercised with disaetion. It is unfair to the accused to antiapato 
or break the thread of CTOS$*examination, 11 Bar. L. R.8. 

360. CO As the evidence of, each witness taken under section 356 or 
Pro«dure m regard seaion 357 is completed, it shall be read over to him in the presence of the 
to sudi evidence when .. and 

completed. accused, if in attendance, or of his pleader, if he appears by pieaaci. 

shall, if necessary, be corrected 

(2) If the witness denies the correctness of any part of the evidence when the same ts 
read over to him, the Magistrate or Sessions Judge may, instead of correcting the evidence, ma e 
a memorandum thereon of the objection made to it by the witness, and shall add such remarl^® as 
he thinks necessary 

(3) If the evidence is taken down in a language different from that in which it has been 
given and the witness does not understand the language in which it is taken down, the evidence so 
taken down shall be interpreted to him in the language in which it was given or m a lacguag® 
which he understands 

Notes. — 1 See s. 512 as to when evidence may be taken in absence of accused and also see ss. 4 aod 13 
of the India Cnminal Law Amendment Act XIV of 1908 * ^ 

2 Section Is raandatopy— deposition of eacb witness mast be read over to witness in presence o 
aecnsed. — Where a Sessions Judge refused to read over to the witness his deposition as it would involve a 
waste ol time and said ‘ the section seems to me directoiy and not obhgatory If the witness detects a iflu 
he can come back and say so This is the universal practice in Sessions Courts, my expenence extendins 
six such Courts Optima est Ugum irterpres consuetudo ” Held, that the custom indicated could not alter 
plain words ol the Act Tlie practice Is erroneous hnd sudi a departure from the terms of the Code might e ^ 
to considerable embarrassment and place a senonS impediment In the administration of justice for there ai 
cases in winch It has been held that for the purposes of a prosecution on the'ground of perjury depositions 
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irhidi the jiroecdure bid down In this section has not been sptilied cannot be froperly used {see Note t belon) 
96 C. 9S5i tS H S08| IS C. W K 8i5 « 3 Cr L J 118 In stnetiy c-irrying out tlie provisions of 360 (|) I y the 
<bil> reading o\cr in open Court of the deposition of each witness, the Court does not by itself open focrjtlasm 
though that procedure should occupy considerable time 4S C. B97 It is not sufficient compliance ulth the 
provisions of cL (1) of this section for a Magistrate itftcr the deiwition has been recorded to 1 and oier 
the record to the witness to read It to himself 43 C, 340 A conviction based upon evidence not read over in the 
presence of the accused Is bad and wilt be set aside Weir II, 435 Hut the terms of the section are sufficiently 
complied with If the deposition of i witness Is read over to him In the presence of the i leader for one out of 
twenty ■sevxnacctised. A deposition so read over Isadmissible agiinst the witness on his trial subsequently for 
giving false evidence 36 C. 803| 42 C. 310 

In63C. 159 It is nowMJthsl s. 360 ol the Codels mandatory The omission to reid over the deposition 
ol a witness to him in the presence of the accused If In aticndaiycc or of Ins pleider if he appears by a pleader 
IS aniliegality vitiatingthe trial and s. 637 has no application tiZ.ifollou.ed 

Tlie reading over in the presence of the accused ol the deposition to a witness dunng the exam 
ination of mother witness by tlie Court is not a compliance wriih the provisions of s. 360 and the trial is vitnted 
63 & 499 

It IS also held that under s. 360 evidence of eicli witness must be read over to him as soon as it is 
completed and before the examination of the nett witness i$ taken up. Reading over the deposition to the 
witnesses examined one after another not on the completion of the evidence of eadi witness but during the 
mid-day adjournment or after the close of Uie day is not a complnnce w ith the section and the trial is v itiaied 
63 C. 129 , 30 C. W N 641 1 49 H 71 49 H, li. J 421 

In29C. V N 628 It is doubted whether wherethedepositionisreadby the witness himseli and it is 
explained by the Sessions Judge to the accused though not io tlie presence of the witness it is a sufGclent 
compliance with the sectioa Where a mere readmgoverof the evidence by the witnesses cannot convey to 
the accused what has been recorded as evidence given by the witnessed it is not i sufllcient compliance with the 
section,29 C V N 190 ^ 

Where the trial of the accused was commenced before the Assistant Sessions Judge and a Urge number 
cf witnesses were examined w ithout their depositions being read over to them. On a reference by the Sessions 
Judge to the High Court held that the commitment need not be quashed but that the case should be sent back 
to the Assistant Judge where the witnesses whose depositions were not reid over to them in the presence of the 
accused would be re-called and the provision of s 360 complied with 29 C, W N 69S 

Reading over the deposition of a witness m the presence of the pleader of the accused and not iii his 
ownpresence although he is in attendance in Courtis not asufhcient complnnce with s. 360 30 C N 336 
Patna High Court 

The Patna High Court agrees m holding that the provisions of s 360 are mandatory their object is 
both to protect the witnesses and also to help the accused But where there is nothing to show that the 
depositions were not m fact read over to the deponents except an omission on the part of the Magistrate to 
append a certificate to that eSect the High Court in revision will not enquire whether the depcsitjons were 
as a fact read over or not, 4 Fat. 331 

In 4 Fat 439, it is now held by the Patna High Court that m every case in which the legality of a trial is 
challenged on the ground that the provisions of s. 360 are not compli^ with the real test is whether there 
has been prejudice to the accused by reason of such omission or whether the defect is cured by s. 637 

In 9 Pat 63, holds that if a deposition is read out by the witness and not read over to him as required 
by s. 660 such a deposition was nevertheless legal evidence and admissible as such. 

Rangoon High Court 

Where it was proved that the depositions bad not been read over to the witnesses and further the 
accurate of the record was challenged and that there was evidence also that a relevant statement made by a 
-witness had been omitted from the reconl held that wbile the failure to read over the deposition to the 
witnesses would not of itself vitiate the trial on the facts established and under the arcumstances set out 
above the proceedings must be quashed and a re-tnal ordered S Rang 612 

2 A TheiectlonaetmaDdatoryinproceedlBgsuideFt 107,— Seaion 360 does not apply to proceedings 
under s.107 and it is not necessary to read over the depositions of witnesses to them in the preseqee ot the 
person called upon to furn sh secupty 62 C. 668 
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But as far as s JIO is concerned it \shetd that s 360 «>f the Criminal Procedure Code applies to 
inquiries under s 110 and non compliance with the prosrtsiotw o/ that section would vitiate proceedings becaa^e 
by s 117 (2) the evidence in an enquiry under s 110 must be recorded as in a warrant case, re, under s. a>6 
52 C. 470. See also 52 C. 632. 

Sec 360, sub^ec(l) of the Code applies to prooeedingrs under Chapter XII of the Code, and the 
omission to comply with the terms of the section vitiates the final order, 52 C. 437. 

Butin 52 C. 721a distinction wasmade betueen reading over the evidence to the witnesses them 
selves and reading over evidence in the presence of the partiesor jheir pleaders And it was Aeld, that uftder 
s 360 of the Code the evidence of the w ifnesscs taken m an enquity under s t4S must be read over to them and 
the omission to do so vitiates the whole proceedings Held also, that a party in such an enquiry is not an 
accused within s 360 and that the evidence of the witnesses is not required to be read over in ^e presence 
of the parties or their pleaders (32 0. 437 overrtlled to this extent ) 

3. Accused cannot take objectfon that witness did not understand langoage of deposition.— Yhe 
section relates to the examination of witnesses and does not app)> to the examination of the prisoners, 12 W L 
#4 It IS intended for the protection of w itnesses The fact that, at the tnal of an accused person, the evidence 
of the witnesses against him is recorded and read to them in a language not understood by them is no groiind 
for setting aside a conviction based upon such evidence, where the accused person understands the language m 
which such evidence is recorded and read, and where Oie witnesses made no application to have the e^^detsce 
so recorded and read interpreted to them 7 C. L. B. 393, contra see 6 V. B. 63, in which failure to attach a 
memorandum, that the deposition of a witness was read over to him in a language which he understood Was 
held to be an error m law by which the accused was matenally prejudiced. See also 4 B. !>. R. Appx. J st p il 
«sl3V.R.lat p.7asto the question whether such aninegulanty would vittaiea commitment 
where the deposition of a witness on which a charge of giving false evidence was made, had net been read ovsr 
to him, he was acquitted, as it was held that the deposition nis inadmissible in evidence; 

4 DeposKleB net read ever to wftneu— Objectiea raised byJudgesBomoto.— Ina tnalbeforeaSessiont 
Judge while certain prosecution witnesses were under ooss-examination, their depositions before the com* 
mittmg Magistrate were tendered in evidence by the accused to contradict their statements. No objettso*^ iws 
raised by the Crown, but the Sessions Judge refused to adroit the depositions made before the Magistrate on ihe 
general statement of a mukhtyarxnQQort that the practice lu Magistrates Court was not to read overdepwsihtins 

to witnesses and refused the application ol ibe accused to examine the Magistrate as a witness in the tnw 

Held that the Judge was wrong in refusing to adroit the depositions and even if he had refused them rightly, e 
should allow the prisoner to call the Afagistraie for examination, IS C. 121. 

5. FaQoretoread over deposition to Hitaesa makes It Inadmissible as evidence on charge 
It was held in 6 C. 762, that failure to comply with the requirements of ss 182 and 183 of ActX 
proceeding is an informality which renders the depositions of an accused inadmissible in evidence ^ 

grvmg fai'se evidence based on such cfeposidoa WTlen lAe pn>v«rons-o/ft'hs‘s»scVl'aiT ai’s- 
the deposition is inadmissible in evidence, and no other evidence can be given to prove itorits contents | 

^cf 10/1872). 6ee also 28 M 308 , 12 a W. N 845 « 8 Cr. h.J. 116 { 86 C. 933 at p. 959 ; #2 a JW But 
J IS of opinion that when the deposition ts read over to the witness nnd he has admitted it to be 

signed the same, the deposition may be used against the witness m a charge of perjury, though it may 

used against the accused against whom It is given, 6 H L T. 117= 11 Cr. L. J. 482 5 2f M 
326 = 12 Cr L. 3. 44. 

6. While evidence Is being read over. Court not to taka np another witness — It is a very 
irregularity to proceed with the evidence of the next witness, when the evidence of the previous 

read over to the accused, Weir IJ, 433, unless the accused or bis pleader has had a full opportunity o ^ ^ 
substantially what IS recorded as the examination proceeds 11 Bar. I* B. 8. It is a gross infraction 

provisions of this section to have the deposition of the witness read over to hint by a clerk in the veran ^ ^ 

tlie Court house, though both the witness and clerk were in Mew of the accused and his advocate, an s 
deposition einnot be admitted in evidence, U B. B. 119121^ 1 Qr. 123 =" 13 Cr. L. 3. 869. See 83 C. 129. 

7. DeposlUoa ai recorded may be corrected —It is no doubt, very important that a ^ 
honestly desiring to correct an error in his evidence should not be deterred from his doing so, ty the ris 
crmunal charge, 10 C. 937. Ilefore a deposition is closed, a witness should be given an opportunity of 

mg and correcting any coniradiaioRs which it may contain , and d\e Statement which the witness finally dec 



sMoin: 


SMUTTINESS 


124S 

«1lulr mor* 16**1 tk^MT 6U,t7itt( 3 n»nfe, isrfpfM* U>o •fHenof lieomfrtw 

• ■ ■ * *' 0, W iuppp'M, »!ih 





Kmtti; r ( to tn»Vs ipm*,!* jc'XVictxlTificI 
{0>/3 

7>o*Mi4*oo»>;vuJbl>6fOT^«o0rlrolv4 o^£vr P'vk'ioo- 

Km&e'cle P t I'm; k y r tuccCLtn p ff k 


Cin8ftt*>Ii3aisl H A bobrA outpenA-.'J. u>.i 
Si^optu* to prorenk >)■( oniuWs >;om C'MBiai 




MODr or "TAKlSa EMOEHCC IM WQUIRIES AlfD TRlALa 


&S 300^2] 


[600<t 


to be the true on*— and that statcncnionh— must b-tal.efl to be thestMcmcftt which the witfiess intended to 
male RtlaBlalBI. Otherwi«e a m-tn who hai through cafele««ness made an Inaccunte orthroi gh partnlit) nn 
exaggerated statement wtil l^c drnen to slick to It and thus the ob;ect oi cross-examination uili be defeated 
IS W R. 67, If the Coun,ln$tcad of allowing the corrertlon to be made proceeds to make the memoranduni 
referred to in subset (S), such metoonndum must be Appended to the deposition nnd care should lie taken that 
the practice and the form pre«ail)etl b> law are etactl> adhered to IS W R. 17. In spite of the presumption 
raised b> s. 114 illnsL (r) of Mr /* tdfttrf /tft Ina mminslcasesthere the prosecution must prove every step of 
Its case It IS not proper or cx|»*»lieni to act on a presumption tint the requirements of the law have been com- 
plied with 9i 7S0|1SC.I» 

Interpretation of 361. ( I } Whcncicr nil) cvKiencc js Ruen m a bn^uage not under 
eMdenw t) acnise<l stocxl !i) tlu acntsct! and he is present in person it sinl! be interpreted to 
or his pleader Court m n bngtngc understood b> him 

(2> If he appears by pleader and the evidence is given m n bnguage other than the 
bnguage of the Court and not understood b> the pleader, it shall be interpreted to such pleader 
m that language 

(3) When documents are put m for the purpose of formal proof it shall be in the discre- 
tion of the Court to interpret as such thereof as appears necessary 

Kotc,— Thli uetlea r«Ut«s t« the oral etldcfiee of wltaesio.— As to documentiry evidence although 
a prisoner has right to have alter any part of any document used on his trial tnnslaied or interpreted to him jet 
where a document like a Government Carette or letter of the Secretary to Government is put In for the purpose 
of merel) giving formal proof of tint whicft is an incontestable fact as the commencement of hostilities on die 
frontier, it is not necessary to interpret it at length. It would be sufficient if Uie pnsoner was made to under 
stand what the document was and for what purpose it was used To interpret them at length would be merely 
wasting time 15 W, R. 75 In 71 W R. 50, the circumsunce tiiat the evidence of a Civil Surgeon given in 
English was not Interpreted to the accused was he/d to be of small mporunce, where it was understood by the 
prisoners counsel and all necessary questions were put to the witness See also 5 C. B75 As to when the 
services ol an interpreter ire required see 543 s 5 oi/he Oa/h Ael X of 1873 md 15 W R. 61 (71). 


Record of evidence 362, (1) In e\er> cas>e * ‘ tried by a Presidency Magistrate m which 
m Presidency Magis- an appeal lies, such Magistrate shall either take down the evidence of the 
trate s Courts. witnesses with his own hand or cause it to be taken down in wnting from 

his dictation in open Court All eviilcnce so taken down shall be signed b) the Migistnte nnd 
shall form part of the record 

(2) Evidence so taken down shall ordinarily be recorded in the form of a narrative, but 

the Magistrate may, m his disaetion take down or cause to be taken down an> particular question 
or answer j , 

f ' (2-A) In every case referred to m sub-section (I), the Magistrate shall make a memo- 
randum of the substance of the examination of the accused Such memorandum shall be signed 
by the Magistrate with his own hand and shall form part of the record 

(3) Sentences J unless they are sentences of inipnsonment ordered to run concur 
rently passed under section 35 on the same occasion shall for the purposes of this section, be 

• considered as one sentence 

§ “ (4) In cases other than those specified in sub-sea CO «t shall not be necessary for a 
Presidency Magistrate to record the evidence or frame a charge 

* Word. lniBTFrt.d eomnua men •ub.l tiil.d f<x (b« *«n]* In .vk • Pm drurr Mac ftrtte bnpMn a fla. aimd DC two 
tiDDdrwl ripoM or mprlMDDi.nt for ■ trrm rirMd nc * a moolb* br ActZTin of lail 
t Tbl. .ub-OMt on wa. |ni>«rtr<] kjr ti i 
t TbM. vordi WCTo addrd hs IHi 
i Bab-orct on (4) waaaddod b; Id XTIII of 1123 
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Hote —Referring to the amendment of this seaion, the Select Committee say— 

‘ We are inclined to agree ts «h those cntics who point out that the re-draft pproposed b> sulxlans^ lO 
in sub-sec. { i ) of s. 3Si does not get rid of the difficulty that a Magistrate has to make up his mind as to 
sentence he will impose before he begins trying thecase. We do not see hOM this difficult can be got nd 
but ive think that the amendment proposed has the advantage of bringing ihe Janguageof this section into con- 
formity \\ ith the language of ss. 263 and 264, and we would, flierefore, retain this sub clause 

In order to meet difficulties that have arisen, ne have introduced a sub-seaton laying down that Pf^' 
dency Magistrates in cases subject to appeal, shall make a memorandum of the substance of the exanunattoii 
the accused, and we have introduced a new clause making a canseciuential amendment in subsec. (<) of s.^ 

The non-official members who constituted a majont) in the Committee, expressed their dissatisfact’o” 
with the distinctions drawn In the Code between Presidency Magistrates and other Magistrates and iDpaftiat^f 
with regard to this clause would have liked to see Presidency Magistrates required, in warrant-cases at all events 
to keep as full a recbrd as any other Magistrate But the Committee as a whole held that there was some fc^ 
in the contention put forward by numerous High Court Judges that no change should be made in the Ct™® 
affecting to any extent the speaal powers of Presidency Magistrates until a much fuller inquiry had been 
into the question of their sntus powers and procedure. We desire to take this opportumcy of placing on reft’ 
our hope that it may be possible to appoint a small Committee to undertake this investigation.’ 

Motet —1. Section 35 deals with a sentence in cases of conviction of several offences at one tnal 
s. 370 as to the particulars of a judgment of a Presidency Magisu-ate and s. which empowers Presidei|0 
Magistrates to supplement the reasons (or their or4e«, when records are caifed iov by tiie High. Court under & 
From the wording of this section it would appear to be necessary either that the Magistrate shall make upP‘ 
mind as to the sentence to be passed or likely from the nature of the case before him to be passed, before f® 
case IS gone into or that having determined to pass such sentence he shall recall and reexamine the wimes. 
and record their evidence 

a Scope of the section —The provisions of Chapter XXil (Summary Trials) do not apply 
before Presidency Magistrates A warrant-case must be tned by a presidency Magistrate in the manner provia^ 
by Chapter XXI, subject only to the special provisions of this section as to the method of taking down 
evidence, Rataolal 639. A Presidency Magistrate is bound to record evidence only in cases coming under tP 
section te, in cases where he passes appealable sentences (s 411). He is not bound to record evident 
summonsose or warrant case or cases in which inquines have lo be mide as in summons or 
except where he may impose an appealable sentence Thus in an inquiry for taking security for 
behaviour |s llO) a Presidency Magistrate is not bound to record the evidence of witnesses, though it 
that he should keep some record of the statements made by witnesses, or that his judgment should 
what those statements are, so that the High Court as a Court of Revision may judge of the propnety 
legality of the order passed by him 33 C. iOS8, where 16 C. 799 is referred (o But see next Note 

2-A, Record of evidence when sentence of Imprisonment over six months is Imposed nsdet t^ 
k'W.— in a ca^ 
where he imposes imprisonment exceeding six months for detaining the accused in a reformatory, 26 Bom. x* 
1333 (10 Bom L R, 20t re/erred fa) 

3. Section not npphcable to cases referred onder «. 110.— Tins secuon does not apply to 

s 110 where it has become necessary to make a reference to the Appellate Court under s 12J (2) 83 C- ^ 
not refer to cases of this nature, ft refers to cases which are held to be not applicable and in j 
relerence ha*; to be made. Therefore the Presidency Magistrate tu cases where he makes a reference s ^ 
absolved from the duty of recording evidence, but it is not necessary that he should provide the High ”1^, 
Ihe same matenah as in a case from a Moliissil Magistriti^ 13 C< W. N. 818 = 10 Cr. L 3. 132 andirri , 
30 A. 334 

4. Record of avldence In non-sppe«Uble oases not necessary (ooder the new saoHonX— There is 
ubllgauon in law requiring a Presidency Magistrate to record evidence in cases other than those dealt with 
thlssectioa In non appealable cases it Is left to the discretion of the Magistrate to do soornot, and 

Court could not Interfere with the exercise of such discretion 31 C 953, but 10 Bom. L JL 201 =7 Cr I"* J 
where nis laid down that the Code does not mean that a Presidency Magistrate can act arbitrarily 
nothing by wiy of evidence in cases in which he ts not bound to take down evidence in the manoer prescnocl* 
^ in the section. In such cases iJie section merely gl\«s btm a discretion to take down the evidence or n® • 
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and the discretion should be exercised judicial)) In a reisoiuble spirit, and not arhltrarll) There mi) be 
no necessit) to record an) evidence m ‘tnoming ctses.* But where a respcclnblc person Is charged withan 
offence refleame on his chancter and serious aBegations arc levelled against him, there ought to be some 
record of esidence to enable him in case of conviction to go to the High Court Now it is made quite clear 
b) subjection (4j diat in non-appeslible cases a Presidenc) Magistnte need not record the evidence or frame 
a charge. 

Even in a summary case a Magistrate is bound to record asummary of the accused s examination and 
an) statement in the course of that examination 

S Parties are eatltled to copies of aotti of deposition —Where a Presidency Magistrate refused to 
furnish copies of the notes of detxisition to a part) the High Court under 5 45 of tht Specific Relief Act 
ordered the records to be brought to the ifigh Court and kept with the Registrar and allowed liberty to the 
party to take copies 13 C. W. N, 770 

363, When a Sesatons Judge or Magistrate has recorded the evidence 
Remarks rppeamg witness he shall also record such remarks (if any) as he thinks jnatenal 

demeanour ot w iiness , , , , , , , 

respecting the demeanour oi such witm.’ss, whilst under examination 

Notes.— 1. UatU vholo evIdeBce Is Ukeo, It Is Bfitsfo to pronoooca opoa credibilltj of witnesses.— 
Although a Judge may note the demeanour of a witness, it l< generally unsafe to pronounce an opinion on the 
credibility ol a v\ itness until the whole of the evidence has been taken, Weir II, 433 

2 . Talee of Judge's remarks.— The object of this section » to give to the Appellate Court some aid in 
estimating the value of evidence recorded by another Cburt. In acaseof noting a witness m his deposition 
oefore a Magistrate omitted to mention the names of some of the accused The hfagistrate reiforded on the 
deposition of the w itness that, at the time it was being taken, he was in such a weak state, that the Magistrate 
vras unable to proceed with his examination and had only asked him two questions when the excessive 
weakness of the witness obliged him to stop. The attestation of the Magistrate, it was held, is prtma facts 
proof of that fact and may be hid before a jury, 12 W. R 81. Where a Sessions Judge of expenence has, jn 
the most emphatic manner stated that the demeanour of the eye*wftnesses was evasive that they inspired him 
with no confidence and that no man could be convicted on their testimony, the Appellate Court before accept 


be rejected, before the Court should interfere 87P.W,B 1914 e> 125 P. L. R. 1914 ss 15 Cr L.J.203. 3Vealso6F. 
B. 1898 , 22 Ib. Ca. 987 (Pul). 

364. (I) Whenever the accused is examined by any Magistrate, or by any Court other 
than a High Court established by Royal Charter^flhe whole of such 
cufed^howVwrded.**^ examination including every question put to him and every answer given bj 
him, shall t?e recorded m full, in the language in which he is e.xamined, or, if 
that IS not practicable, m the language of the Court or in English and such record shall be shown 
or read to him, or, if he does not understand the language m which it is written, shall be interpreted 
to him in a language which he understands, and he shall oe at Lberty to explain or add to his 
answers 

(2) When the whole is made conformable to what he declares is the truth, the record 
shall be signed by the accused and the Magistrate or Judge of such Court, and such Magistrate 
or Judge shall certify under his own hand that the examination was taken m his presence and 
hearing, and that the record contains a full and true account of the statement made bj the 
accused 

(3) In cases in which the examinaDon of the accused is not recorded by the Magistrate 
or Judge himseU, he shall be bound, J as the examiiution proceeds, to make a memorandum thereof 
in the language of the Court or m Enghsh, if he is suffiaentl) acqu ainted with the latter bnguage, 

•Theword, ortb» Chi.f Court of tli» Paaj«b w«ro npeslcdhra^ lilt 

t Tbc word, or tbs Cb ef Court of Lovsr Uurnu wno rsfoulrd bf Act XI of litt 
tXhewords unisss h, 1, » Prtoidsncjr Mii^ntrite wers pm tted br Act XXXVlIof IS23 
51 
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and such memorandum shall be written and signed by the Magistrate or Judge with his own hand, 
and shall be annexed to the record. If the Magistrate or Judge is unable to make a memorandum 
as above required, he shall record the reason oi such inability 

(4) Nothing m the section shall be deemM to apply to the examination of an accused 
person under s 263 “ or in the course o! a trial held by a Presidency Magistrate ’’ 

Notes —See s 164 for the mode of recording confessions and statements in the course of mvestigstioa, 
s 209 for examination of accused before committal , s. 25S for recording the plea of guilty m a warranl-case > 
s. 271 for recording the plea o! guilty in a Sessions trial , s 2S7 as to when the examination of an accused hasw 
be tendered in a Sessions trial , s 342 for power to examine the accused, and s 533 for the effect of noiKorapluK* 
with proMSionS of s 164 or this section 


APPUCATION OP SECTION. 

1. Scope of thU 8ectIen.~This sectionaod s. 164 should be read with 5 533 This section apphe* oaf? 
to inquiries and Inals It does notgovern iBWi/tf«/io«j,oiherwise8. l64wouldbe superfluous lOB-H-C-F 
188 The rules laid down in this section as to the mode of recording statements are, however, applicable alik* 
to confessions tahen before inquiry or trial under s 164 and to the examinaUon of the accused under s 342 1*** 
&. W M. 243. Before criminating a man upon his own statement under examination, it is necessary to see tfiat 
such statement was deliberately made and recorded , that after being recorded it has been shown or read to eh* 
accused and the examination has been attested by the signature of the Magistrate following a certificaic W f* 
given under his own hand, T W. R. <9, But this section does not limit the generality of s. 21 of 
Evtdtfiee ^ct and a confession is none the less admissible because in some instances, and to some 
statements w ere made in response to questions but there was no pressure or inducement, S7 C. 46T. 

2. fiectlon Inapplicable to statement of person not la position of aeetued —Where during an 
under s. 202, the Magistrate recorded a statement made by a person against whom the complaint was filed , «w 
thatthe statement cannot be regarded as having been recorded under this section and s. JW, ^****^*^ 
having been made when the deponent was not in the position of an accused person, S3 C. 108S. A depono^ 
on {solemn affirmation recorded by a Magistrate is admissible if he was not an accused person when 
statement was recorded, 222 B. L. B. 1919 ibIS Cr. L. 3. 257. 


a. Cpnltsslota duty leeutded by Uagtstraie to HmtWe States admitsiUe. — A ccmStssiun made to * 
Magistrate in a Native State is admissible in a mal in Bnusb India, li it is duly recorded as required by 
Code But u IS not entitled to the same weight as a confession recorded by a British Magistrate, 2 I**®*® 

9 Cr. L.3.297: 8P.R.1907; 12 &.S9S and Note 17 atp 36S 

I. Uaghtiate does not become interested by omitting to record statement.— Where a 
before whom an accused person is brought omits to record the statements made to him by the accused, he 
not thereby make himself a witness and so become disqualified from trying the case, 24 C. 499. 

S. Examtoatioa of accused Is for explaltdng evidence ngainst him.— The examiuatton of an accu:'^ 
person under this seebon is subject to the purpose relerred to in s. 342, vtz , *' to enable him to explaH’ 
circumstances appearing against him, ' and not to supplement the case for the prosecution against him to 
that he is guilty iVr KerHAN, J , 10 H. 299; 1 H. B.C. R. 199, 6 C. 99; II 242; 13 A. 34S; I®®- 

ISCr.li.J. 283. Notes 12, 13 and IS to s. 342. The procedure laid down m this section applies to ^ 

examination contemplated by s 342, 4 Bom. B B. 461; 1 Bar, B R, 320. Statement of accused m answer 
quesuons put by Court under s. 364 cannot be used against a co accused to convict him on the strength 
The expression "proving a confession” IS inapplicable to the procedure where a Judge asks questions aM 
accused gives explanations under a special section provided for the purpose 43 A, 333 (23 M. 131 dtssenied/f^^ 
8. mhenever the accused Is examined by any Magistrate, t e , either before the corntnennemc^^ 
die inquiry resulUDg in the commitment of the accused Of during that inquiry when the accused is question 
under ss 209 and 342,21 B. 493 at p. 498; but not before the case reaches the stage at which the examinstioo 
the accused is authorized, 2 C W. N. T02. 

7. Magistrate should retrain trom assamlag guilt ot prisoner when examining him.— A 
when examini ng the pris oner and asking him whether he pleads guilty or not should refrain from assummg^ 

•Tb»w, word* la '«trt inUUluUd fcy a«t XXXVH of IMJ for tke word* 'or»»cUon »« •96««ffcw> 

ioMti.d kr Art XVIII ol 1113 
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the pn«oner IS guilt) of the cnme wuh which he IS charged. The proper mode is totelltbe prisoner that he is 
chaffed with a certain offence and ask him if he his any eiplanalion to give of the charge, and whether he 
wishes to make any statement, Veir 11, tIS. The form ^ theiquestions is immatenal. even though it assumes 
thepnsoner’sgui1t,aB.H.C.R.S97. Nor Is it necessary for the Magistrate to state inthebody oftheexamina' 
tion, that the statement composed etrry put to the accased and /rery aHrt£»fr gi\en by him and that 

he had had hbertj to add to or explain his answers. Attestation at the foot of the examination is sufficient, 
TB.L.B.Kppx.LXn. 

8. Examlnatton and eerllBeate need net be In Hajlttrata*! hand.— There is nothing in the Code 
which necessitates a Magistrate to take down the examinatfon of the accused m his own hand. It fs enough 
that he appends a certificate that the examination is in conformity to this section, 20 W. R. 60; i B. 219; 
4900 A. W. M. 205 ; 21 B. 493 E\en the certificate need not be svntten by the Magistrate or Judge himself 
It is suffiaent if he signs it, 8 W. R. 63, But the memorandum mentioned In sub^ec 13) must be written and 
signed w ilh his ow n hand. 

BOTH QUEBTIONfi AND ANSWERS TO BE RECORDED. 

9. Every question pnt and every answer given to be recorded la fnlL— This is of very great 
importance, for a statement made in answer to a question put, may have a different meaning if considered with- 
out such quesooa The questions put should not be of the nature of a cross-examination, nor should they be 
put with the object of getting the accused to mcnmmate himself or others under tnal with him, 6 C. L. R, 431; 
1 K, H. C. R. 199 ; IS A. 343. Ordinarily, every question and every answ er must be recorded verbaiun, no matter 
whether relevant or irrelevant, 18 W. R. (Cr. 3; 2 B. H. C, B.S9S and S9S. 

' 10. Confeulon In narrative form admissible anUss aeanied pteJadhed.->The confession of an 
accused person was recorded m a simple narrative form instead of in the shape of question and answer as 
required by this section. There was nothing tnthediaracter of the confession, or in the circumstances of the cas*, 
to lead to the inference that the accused had been prejudiced, by ihe error , held, that the error did not affect the 
admissibility of the statement in evidence, 6 C, 616 ; also Ibid. ^ii{/ootnole) {tS,)miZ>h.'R.if 0 Ucwed mil C. 
8S9. There the Magistrate omitted to record In the vertiacuUr the quesuons put to the prisoner. They were Of 
auch a nature that it was perfectly immaterial to the sense and meaningof the pnsoner's statement whether 
they were recorded or not It was Ar/(f, that the pnsoner was not prejudiced m any way by the omission. The 
mere absence of questions in a pnsoner's statement does not make it inadmissible, 12 0. L. R. 420. See also 
3;i. 233; 1892 A. V.N.60 

LANQUAGE OP RECORD. 

11. Object of recording statement of aeessed la Us language.— “ The law requires that ordinaniy 
-such a statement, y.r, the examination of the accused, should be recorded in the language of the person 
making it, the object being to represent the very words and expressions used so as to ensure accuracy and 
prevent misrepresentation or misconstruction of what was said. If such a record is not practicable, the law 
directs that the statement shall be recorded m the language of the Court or m English , if, however, as in this 
oase a second translation be made, and the statement be recorded as so understood, the accuracy which the law 
contemplates IS made more remote,” 21 C. 642 at p. 680, ISA. 343. If an interpreter is employed, the examina- 
tion should be recorded m the language in which it is communicated to the Court by the interpreter, 3 C. 826. 

12. Statement takes down la language other than that In which It was made.— When answers are 

made by an accused person m one language and written down id another, the provisions of this section would 
not be complied with unless it is shown that it was impracticable to write them in the language in which they 
were spoken. If the answers were not taken down in accordance with the provisions of this section, it is 
doubtful whether the defect could be cured by s 633, IS C. 893 tP.B ) , 10 0. C. 112 6 Cr. Z<. J. 9L Where a Bhil 

■accused,Tiaving been examined by n Magistrate in the /AiroMi language and the accused's answers having been 
given in Maraihi with a large spnnkling of Bh*l terms the Magistrate recorded the accused s statement m 
English , held, that the pioceduie was inegular, and that the statement should have been recorded in hljralht, 
Ratan]al6S3. See% 533 and 21 B. 495, 10 0. C. It3>=6 Cr.U3. 94; but see emlrail 

IS. Where Impraetlcahle, statement need not be recorded In aeeised’a evnlangiage.— The confession 
of an accused petion made in Bengali, the language m which accused was examined, was recorded in English. 
The committing Magistrate, in his evidence in Court, said that be could not wnte Bengali well, and that there 
was no Mohumr with him at the time when the confession was recorded. Held dislin^utshtng 17 C. 862 
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tiie provisions of this section were sufficienti) complied Uith, 22 C. 817. .S'^^ also 21 B. 498 at p SOD; 
11 C. 539 and 1891 A. W. N. 89 ; 1692 A. W. H. 60. Where a confession given in Hindustani uas taken before 
a Sub-Divisional Magistrate, and lias recorded by the Court officer in Bengali, that being the bnguageoftie 
Court and ivhere it appeared that the Magistrate himself was a Muhammadan, and ft was contended that he must 
be taken to have been able to record the confession in the language m which it was given, there being co 
evidence to the contrary , held, in the absence of such evidence, the Court should presume that the proceedings 
of the Sub-di\isional Magistrate were conducted m accordance with law, and that in the absence of an) thing to 
show that It was practicable for the officers of his Court to record the statement m Urdu, it could fairly be heH 
that the Sub- Divisional Magistrate found that it was impracticable, and adopted the alternative allowed by Ian of 
having the confession recorded in the Court language In this case the confession was receii ed, but the record of 
the Magistrate was treated as a were uieworandum, 18 C. 549, where 17 C. 882 is doubted See also 21 8.435* 
There a Presidency Magistrate examined the accused under ss. 209 and 3-(2. The accused was examined m 
i)/araMi, but the questions and answers were recorded in English. The Magistrate deposed at the tnal ihatit 
was the ini anahle practice in his Court to take down depositions in English and that he could not himseU hav? 
accurately recorded the prisoner's statement in Marathi In 10 0. C. 112 = 6 Cr. Ik J. 94 an English record was 
held inadmissible in the absence of proof that It was impracticable to record the statements in the language 

they were made and no presumption under s. 80 of Me could be made in favour of such 

a record See also 23 B. 221, where 17 C. 862 is dissented and 91 6. 495 is /allowed 

Burden of proof as to impracticability — In IT C. 862 It was held that it would be for the prosecuooa 
to establish the impracticability See also ISC. 683. In 18 C. 594 it was, hou ever, Aei/ that in the absence i» 
any eiidence the regularity of proceedings must be presumed. 

14, £&glbh record held good, when aecBsed not prejadlced.— .A Magistrate fully conversant aith Vr^ 
and English languages, and able to UTite fluent!) in both, took down a confession in English. The 

was subsequently examined and testified that the English record was m his handwriting, and tbatwaiW* 
confession actually made by the accused, and was recorded in English because he was m the habit of 
his civil and criminal work m English (.not that it was impracticable as the section contemplates). There 
no vernacular record of confession The Magistrate swore that the confession was taken down sentence b) 
sentence, and was interpreted by himselt to the accused who admitted its correctness Held, that the defects lo 
the manner or recording confessions had not injured the accused in his defence on the merits, and could there* 
fore, be cured bys 533 7 P. R. 1899. 

15. Yfhete the English and Tern&cnlar records differ, the latter to he relied on.—Where an accused, 

a examined before a Magistrate through an interpreter who obtained his ans«er m 

and they were vvntien in that language, and the interpreter translated them into Bengali 
were recorded by the Magistrate in English and the statement m English and that in were foun 
differ, held that the statement recorded in Mantpurt must be taken to be the record m the case. Ha 
Mampurt statement not been made, the hfagistrate by recording statement in English would not have 
with the spirit and intention of ;this section, though the record in English might not have necessaxil) t* 
inadmissible in evidence, 21 C. 642. 


RECORD MUST BE SIGNED. 

16. Direction as to accused s signature.— The direction that " the accused person shall sign etc 
pvra. 4, s 346, Act X of 1872, was held not to be satisfied by thefolJovving supscrlption — 

“ Signature ai A B (the accused), the hand wntvng cA C D ' 

Where the conviction of a person was substantially based upon a coniession thus subsen bed,* thel|^^ 
Court reversed It and that the Sessions Judge was bound to prevent such a confession being 
evidence, IIB. H. C. R. 44. A confession not signed by the accused is inadmissible in evidence until the del 
IS cured in manner provided by s 533, 1883 A. W. N 243. 

17. Accused! siguature should be taken in HagUtrate's presence — To take the signature of the 

accused in an adjoining room before a clerk and not in the immediate presence of a Magistrate is rota proj^ 
compliance with s 364 The signature of the accused should be taken in the immediate presence and under e 
control of the Magistrate himself, Ratanlal 687. ‘ 
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18. Hark et aecaied askble to iljn Is stifndeBt.*>-When an accused person cannot sign Iih name, his 
mark Is suffiaent for the requirement ol this section^ that the stitement must be signed by the accused, 
Velr II, 187. See the General Qausex /tel X ol 1697, s. 3 (62). 

19. Befaial by aeenied to reeord —An accused uho refuses to sign i statement made at his trial 
in answer to questions put by the Court docs not commit an oflence punishable under s 180 I P C, 4 B. 18. 
The procedure Indicated by suMec ( 2 ) inwh ei the Magistrate offenng the record for the accused s signature, 
but It docs not empower the Magistrate to require his signature It Is only when a person refuses to sign 
a statement whidi a public servant is legnlly empowered to require him to sign that he renders himseUIiable to 
punishment, 8 L. B. R. 199 a 4 Cr. L. d. 209. But see IS A. L. J, 391, wherein 41 B. IS is distinguished and 
not followed • 

20. When thsnbdmprettlen net ittfllcleat tlgaatare.— A thumb-impressIon in the case of a person who 
can wnte, is not a signuture within the meaning of s. 3 (52) of the General Oauses Act under which a mark Is to 
be considered a signature only in the case of a person unable to wnte his name Held therefore, the 

of a person who can wnte, attached to a confession, did not s.atisfy the requirements of s. 161, 32 0. 950. 
5eralso28B. 221. 

21. Proof of aeeii«ed*t nark or ilgoatare.— If the signature or mark of the accused is not taken to his 
confession ostensibly recorded under this section, the Magistrate who took down the confession may be 
examined as to the circumstances under which the confession was recorded, 1899 A. W, K, 161, 

22 Effect of abieace of aeeaied * ilgnatare — Where ^ record of confession does not bear the mark 
or signature ol an accused li is Inadmissible m evidence But parol evidence of the confession ma> be given 
and confession when proved )$ evidence against the accused under s 533 39 B 221 

23. Vfhen objeetloa as to absence of aecateda aignature is waived— Where the signature of the 
accused was not taken by the committing >lagtstrate, and noobjection was raised before the Sessions Court by 
his pleader on the ground of the irregularity of the Magistrate and of hi$ being prejudiced thereb) , held that 
under all the circumstances, the accused w as not prejudiced, and that there was no suflicient ground for revers 
mg the judgment 11 B H. C. R. 237. 

24 Attestatloa aaneccisary when eoafessfon i» made la tbe Ceark— The attestation required by 
this section is unnecessary when a confession ts made in the Court to the officer trying the case at the time of 
trial, 8 C.7S6, A distinction is thus drawn between the examination of the accused and the admission of his< 
guilt 

CERTIFICATE OF MEMORANDUM. 

29 Mg parliflolar ferin for eertlflcate.— This section unlikes 164 does not presaibe any particular 
form of certificate Where the certificate and attestation are wanting to a statement, the Appellate Court is not 
competent to direct the same to be supplied and then to receive the statement as evidence. But their absence 
is not necessarily fatal 7 B H.C. R 90 at p 53 Where, however no attempt Is made to conform to the 
provisions of this section or of & 164 read wiih this section, which are imperative, s. 533 will not render a 
confession admissible 9 U. 224 at p 240 , 3 C. W. N 702 

EFFECT OF NON-COMPLIANCE WITH FORMALITIES 

26, Omisilouto certify confession Is not an error unless the aecnied U prejndieed.— Omission to 
certify the confession in the manner provided in this section or to record the whole of the questions put to the 
accused when the accused has not been prejudiced by the omission, is not such a material error as will justify 
the High Court in setting aside the conviction Vetr II, 439 Confession does not become inadmissible 
because the memorandum is not written in the exact form presenbed 3 A. 338. 

27. By what evidence defect in certificate or netaorandnm can be csred?— A defect in the 
snemorandum or certificate to be attached to the examination of the accused person by a Magistrate cannot be 
<ured by the examination of a witness to prove tbe band-wnting ol the Magistrate. The proper course is to 
examine either the Magistrate or some otherperson who was present when the statement was made 8 C. P.Cr. 6; 
22 H 15 1 23 B 221 } 2 P. R. 1909 a 9 Cr. L J 297. It wouldalso be necessary to show that no inducement had 
■been held out to the accused by threat or promise or otherwise, 1 B. 919. In 3 C. W. N, 387 the High Court, in a 
<ase where the examination was not signed by the Magistrate who recorded it, directed the Sessions Judge 
before whom the case had been tried to examine the Magistrate and take the evndence that the accused had duly 



SOLTJTIVE 


1258 


SOMNOLF>KT 



Bnii wo&ltKforelt— 

fiimt'tTmc, a, Ir»»l!i 3 lormnlr, tomtr 
* Oar loo'li'nt eister, Buiroor^uwn " Sluxi 





fc51’«tl»« a rfr nMxf Pt lafuhu.Sp It j 
tsJurtca fram t,»t i«i»er« totat'm J Ttn^nJ to ! 
ditialic lootfQiBf, ItxMlti I 

ll&tv K btt'l t)>, n [?r tolve6iltl/ ] AUUt^ioiw; 





Bu ••««>««• UK u (H » «• 


••to ot^Utn teiolro bisCoU ci^st at i 


fiSU'ont'a f^ju f Pj Wci-M i ,i » 


soS 


THE CODE OF CRTKtlKAL PROCEPURB 


[Chap XXV, 


made the sfalement recorded. Again where the statcrowits made to a Magistrate on two successive daj-s and 
didy recorded by him under this section were objected to on the ground that the certificate required b> fiwj 
section appeared only on the first pages of the record of his examination, while the record of hJs examinafionoa 
the first day alone extended over tv'o pages and that of the set^nd day was entirely wntten on the second p^ge, 
held, that the defect was cured by the evidence of the recording Magistrate who had been examined as wittKst 
at the trial, 8 C, W. N. 22. See also 222 P. U B. 19f« •= 18 Cr. U 3, 25T. 


2S. IfeB-compIIance with letter of law may restilt ta diminishing Taloe of coBfessJon.—Magisiratss 
should in all cases be careful to observe all the provisions of ss. 16-1 and 364, Jor although \-anous defects can 
be cured, the value of the confei,<uoiis may sometimes he very much diminished by non<omphance with the 
strict letter of the law /irr RoberTsov, J , 7 P. R. 1899. * 

28-A, ftisuow /ir/d by the Calcutta High Court that omission to comply with requirements of 
may vitiate a trial The provisions of s 364 are mandatory Where the examination of the accused diinn|t^ 
trial in the Sessions Court was not recorded, conviction and sentences were set aside and the case was directed 
to be beard according to law 29 C. W. N. 939 ; 82 C. 148; 52 C. 409. 

In a Lahore case it was Ae/dthat the Omission to record his reasons under s. 256 did not render the 
trial illegal as s 256 was not mandatory Further Ae/d that the recording of statements of two accused persons 
collectively, instead of separately, is an jllegahiy which vitiates the proceedings 0 Lah. 554. 


29. Statement fnadmuslble If formality sof obserred..- Where the examination of the accused is cot 
recorded in conformity to the directions of this section, and when there is no certificate referred to in sob-t«. 
(2) attached toir, Ae/dthat the Judge rightly refected it, and did not allow it to go to the assessor* or act cn it 
himself, 12 W. R. 41 The law requires attestatrou by the signature of the Magistrate and Is not satisfied by 
afSxiwg of an nweadable ini\ia\ to what purports to be the statcrnent of the ateaserS, W.K • 

But a certificate which contains the words, ‘taken by me,' but In which the Magistrate omitted to record 
prisoner's statement wxa taken m his hearing, was treated as substantially a compliance with this secuon, v» 
988.«SCL.It.m 


30. Is oral eWdeflce admissible to lapplomentinformalrecord?— Under the Code of 1872 theSiiibh^f 

Tt ..I . . ... ^ibleand no 

4, 219)10 9^0. 

4 t« lurt m W. 

B. 29 sent the case back for the examination of the Magistrate to remedy the defect. See also 3 JL 838 and H 
K.G.R.23T. Now under the tetttis of s 533, ora) evidence tliat the accused duly made the statement rw 
may be given and it provides that notwithstanding anything contained in s 91 of Me £vuienee ® , 

oient shall be admitted if the error has not Injured the accused as to his defence on the merits, and s. 533 *PP 
to all cases, m which the directions of the law have not been fully <»mphed with, 23 B. 921; 38 0,549. But 
does not apply where no record whateier has been made of such a confession and therefore a confession 
be proved merely by oral evidence, 33 A. 280, fR87C487 ft was laid down thatss 164,244 and 364 of the 
are not exhaustive and do not hnul the gcr’erahty p/s. 2J 0/ thf S^tdence Act as 10 relevancy of adnus^t 
See Notes to s 533 and Note 7 to s 164 at p 303 

31. Confession to Uaglstrata most be recorded to be — The confession by an 

person made Vo a Magistrate holding an mduiiy a roatVeir requited by law to be reduced to the 
document wnhm the meaning of s. 91 of the Evidence /ttt, and no evidence can be giv en to the terms o 
a confession except the record, if any, made under s. 36a S S33 deals only with errors in the record a" 
not apply where no record whatever has been made of such a confession, 35 A, SSO. 


36S, Every High Court established by Royal Charter, * f 1^ § shall, from ^ 
.... , timo, by general rules, prej»cnbethe manner m which evidence shall be ta 

in Hi^^Cour^'^' down in cases coming before the Court, |j "and the evidence shall be ta 

down in accordance with such rule.” _■ — • 


‘The^orda »h» Chief Court ot It* Pvnj»b' i»«»T»i>*»ledby Act XTllI eJ 1*** j “ 

fThe^ort Hid* iwj PniJtwd by iUb tiower SuMn* Court* AetTI of ISO# ‘ 

t Thtvord* '#04 th* Chl«t C^ur|ort.o«r*r Barm* " «mr*p«a1ed fcx Art XI of '»!*• 

I TbeVerd •hall' w»* •uUtitutrd (or mss tor Act XI III o/ >*21 d.nMor 

1. The#* word* In ■ • — - w*r» (uf>#llial*S for th* word* ' and th*.rue^e* «» Mcb Ceuif ahall takriJovn lb*#’’' 

lb* •ub*UBce ibeeeot In tecotiinre mUh |b* suUa ( f anrlao tmacnbcd hr fSttf 




ss. 364-367 3 


OF "THE lUDGMENT 


807 


CHAPTER XXVI 

Of the Judgment 

Nete.--XppelUte Jsd^ent matt coafom to ralet coat&Ined In Chapter XXTt —'Appellate Courts 
Continually overlook that s 424 prescnbes that rules in Chapter XXVI sXill apply to judgments of Appellate 
Courts, 37 C. 194 j 14 C. 77 N 23. The rules contained In this Chapter shall apply, so far as may b* 
practicable to the judgment of any Appelhte Court other than a High Court ilre s 424 

366» (1) The judgment in every trial m any Cnmtnal Court t>^ 
jud^ent ^ delivering original junsdicUon shall be pronounced, or the substance of such judgment 
shall be explained — 

rv** (o) in open Court ether immediatel) after the termination of the tnal or at some subse- 
quent Dme of which notice shall be given to the parties or ther pleaders, and 

(1) m the language of the Court, or in some other language which the accused or hi3 
pleader understands 

Provided that the whole judgment shall be read out bj the presiding Judge, if he i* 
requested so to do either by the prosecution or the defence 

(2) The accused shall, if in custody, be brought up, or, if not in custody, be required by 
the Court to attend, to hear judgment delivered, except where hts personal attendance during tho 
tnal has been dispensed with and the sentence is one of fine only, or he is acquitted, in either of 
which cases it may be delivered m the presence of his pleader 

(3) No judgment delivered by any Cnmtnal Court shall be deemed to be invalid by 
reason only of the absence of any party or hts pleader on the day or from the place notified for th<s 
ddivery thereof, or of any omission to serve or delect m serving, on the parties or their pleaders, o^ 
any of them, the notice of such day and place 

(4) Nothing in this section shall be construed to limit m any way the extent of the 
provnsions of section 537 

367< (U Every such judgment shall, except as otherwise expressly 
provided by this Code be written by the presiding officer of the Court * ' or 
from the dictation of such presiding officer ’ m the language o! the Couiti 
or in English , and shall contain the point or points for determaUon, 
the deasion thereon and the reasons for the deasion , and shall be dated and 
’isj mcfpen Covitvax ■jncmcfcmung Yi •'f xXvkwc.'’* 

wntten by the presiding officer with his own hand, every page of such judgment shall be signed by 
him ’ 

(2) It shall speafy the oSence (il any) of which, and the section of the Indian Penal 
Code or other law under which the accused is convicted and the punishment to winch he 
sentenced 

(3) When the conviction is under the Indian Penal Code, and it is doubtful under 

■' which of two sections, or under which of tw o parts of the same section, of that 

Judgment m alter the ofience falls, the Court shall distincUv express the same, and pass 

native. ... ^ ^ 

judgment m the altemauve 

(4) If It be a judgment of acquittal, it khall slate the ofience of which the accused is 
acquitted and direct that he be set at bberty 

•Th«*word»la ' w«r« Inemed Sr Act XTltlof 19*3 
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(5) If the accused is convicted for an offence punishable with death, and the Court 
sentences him to any punishment other than death, the Court shall, m its judgment, state the 
reason why sentence of death was not passed* 

Provided that, in tnalsbyjur>, the Court need not write a judgment, buttheCourtof 
Sessions shall record the heads of the charge to the jury 

* (6) For the purposes of this section, an order under sections 118 or 123, sul> 
sec (3) shall be deemed to bg a judgment 

Note.— Referring to the amendment of this section, the SeL Com. say — 

“ We do not see any necessity to limit the privilege of dictaung judgments in the manner provided 
by the Bill and w e have, therefore, re^lrafted this clause IVe think It desirable to lay down that orders under 
ss. lie and 123 (3) should be deemed to be judgments for the purposes of the sectioa" 

APPLICATION OP SECTIONS. 

1. Section apply only to Jadgments of conviction or Acqnlttal on a trlaL— The term 
nowhere defined m the Code In thewordsofTREVEMAM J inSlC.121atp 127 it mean.? the expression oli* 
opinion of the Judge or Magistrate arrived at after doe consideration of the evidence and of the arguments. But 
the terms of s 367 show that the uord as used In tills Chapter means a Judgment of conviction or of acquittal, 
and not an order of discharge or the dismissal of a complaint, 28 C. 632} 29 0, 726; 29 M. 126 fF.B ), 

Quart Whether the final order of acquittal on a petitiori of composition U a ‘ judgment ’ under this section* 
29P.R.1914*.16Cr.t J ai(F.B) -» •* - » - 

not a judgment 5 N t R. 76 *9 c* i ' * t • * f ' ’ . : 

1661 Code held not to apply to 

gation of offences, RatnUl 61. [e has been said that at common law in strictness a coflwctiofl consists of 
verdict, judgment and sentence See Archbotd p 214 

2. Sections do not apply to loqolries tg , Chap. XII.— Having regard to the language of s. 366 w6ich 
deals with ‘ the judgment in every trial ' and the reference m ss 366 and 337 to the accused to 
conviction it may be questioned whether this section applies to orders made jn ingutnes {eg, under Chap Vll 
orXnjas distinguished ItQra trials 27 M. Sldj 37 C.9i. But now under the new subjection (6) orders uno« 
sections llO and 123 shall be deemed to be judgments. And also see 49 C. 167, 

3. Sections do not apply to Baoetfon proceedings —In 6 Pom. L. R. 897, it was held this section does 
not apply to sanction proceedings under s 195 and that it relates only t6 judgments in trials, * e, such judgments 
as are referred to in s 366 ft may be held that this section does not apply to proceedings under s. 476 wbi 
substituted for the old sanction proceedings under section 195 

4 Sections do not Apply to cases of discharge and dismissal of complaint— Discharge and dismiss^ 
orders are specially provided for in ss 253, 207 and 203 The Legislature does not render the writing 
reasons necessary when an aceused person is discharged under s 253, after the whole of the pro'eration 
evidence had been heard. But it is desirable that the hlagistrate should record hts reasons for diswarg® 
though It IS not compulsory, 9 Bern. L, R- 230 = 5 Cr. L. J. 233. See 29 C. 726 as to whether a” ® 
discharge amounts to a judgment withio the meaning <rf this seetton, and the observation? of 

29 M. 126 (F B ) and also 1 K. I* R, i8. In 31 M 543 it was held that an order of discharge is not a judgnien 
In 29 P. R. 1914 it was doubted whether an order made on a composition was a judgment 

5 Sections apply to appellate judgroeots.— .Sir^ s, 424 and 37 C. 194 noted at the head of this Chap'®'' 
and Notes 29—33 below 

6. Sections do not apply when appeal ssmiaarUy dismissed.— s 42| and ffote 29 helow A 

dismissal of an appeal or an application fordefault of appearance of party is not a judgment, 8 N. L R. ^ 
9 Cr. L. J. 533 , 10 C. L. J. 89 10 Cr. L. J. 287. 

11.— DELIYERY OF JUDGMENT. I £ 

7. Jodgments to he delivered Jn open Court. — Every judgment must be delivered in open Couit 

21 C 'Tu - r - t. ^ ^ Judge after writing his judgwen , 

* judgment is not to be consider^ 
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41S a judgment, but merely as an opinion, IS W. R, (Clt.) S09; 11 A. L J. 745 ca 1| Cr. L. J. 562. Rut where a 
Magistrate conducted and closed the trial in the established Courthouse, but could not by reasons of xllntsi 
pronounce judgment, which he did at his private residence, held, that the proceedings being exceptional, need 
not be quashed as illegal, as no prejudice to the accused was made out, 1 A^a H. C. R. 17. Similarly, in 1 Boro. 
L. B. 117, where the Magistrate had died after passing sentence, but had left no written judgment, the High Court 


■ , . 1 i'.* 11 

7>A. Vhen Jad^ent ihoald not be dated and alined.— Section 367 requires the dating and signing of the 
judgment to be in open Court at the time of its pronouncement, S L. W. 476 = (1918) M. V. N. 372. 

6. Jadgment ihoald not be delivered la the absence of aeeaied.— Accused was charged wiUi abetment 
-of cheating in assisting another person to obtain Rs S from compiamanL He absconded after all the evidence 
had been taken, was convicted and sentenced in his absence But the Magistrate re-pronounced judgment 
•on his being re-arrested and brought before hitiL Held, that judgmentshould not be pronounced in the absence 
of the accused, Batanlil 323. But s 366 (2) contemplates the absence of accused up to the stage of 
judgment or even after that stage when the judgment is one of acquittal or of fine only, 6 8 L.R. 206 ssli Cr. 
Ii.J.272. In England, if the Court IS satisfied that the pnsoner IS too til or infirm to be brought up, the judg 
ment may be pronounced in his absence, R v Cbai/a3/r,7D and B 669. Archbold p 240 ' “ 

9. No Coart hai Inherent power to adjoarn p&ssiag of lentenee for indefinite period.— Judgment m 
■criminal cases should be delivered without undue delay, as delay is not only unjust to the accused as it prevents 
them from appealing at once, but it ts opposed to the principles of law, 3 C. P. 24. Where on conviction, undef 
s. 379. 1 P C, the Judge directed the accused to lumish security lor six months and then to come up for receiv- 
ing sentence and the Judge justified his procedure on the ground that he was only adjourning the proceedings 
by not passing a sentence butinslead calling on the accused to furnish security, that no Court has inherent 
power to adjourn the passing of sentence in this way for an indefinite period and the Judge did not exercise 
his discretion reasonably The order cannot be treated as one of adjournment because the Judge has as a 
jnatter directed a security to be given whidi is a sentence. 14 Bom. L B 144 ss 1 Bom. C C. 83 ■■ 13 Cr. L J. 288. 

10, Jfidgment most be written and delivered before sentence is prononneed —Judgment must always 
'be written and delivered before sentence is pronounced It is illegal to pass a sentence at the termination ot a 
Trial and to postpone the writing of the judgment to a future occasion All cases must continue to be shown on 
the pending file until judgment and sentence are wntten and delivered, Dr p 239 

IL Legality of conviction where ladgmont wriUen after sentence —In 14 A 242 it was Ar/d that mas 
much as a sentence in the case of conviction and the direction to set the accused at liberty in the case of acquit 
tal can only follow on the deasion and cannot precede It and inasmuch as the decision must be contained in 
the written judgment which is read out in open Court, and in such judgment only, it must necessarily follow 
that where there is no written judgment when the sentence ts passed the sentence is illegal. But now the rigour 
of this rule is somewhat relaxed as sub-sec (4) indicates that the want of a complete judgment in writing can be 
cured by s 537, 23 C. 502. In 1892 A. W. H. 157, where judgment had not been delivered until several days after 
the order oi acquittal had been passed and the accused had been discharged from custody , the order of acquittal 
was set aside and re-tnal ordered, on appeal by Government The Madras High Qo\xx\, following the Allahabad 
Rulings, set aside a conviction and ordered re-tnal, where a Sessions Judge had his judgment ready only some 
•days after pronouncing sentence of conviction, holding that the procedure adopted was in violation of the provi- 
sions of ss 366, 367, 27 M 237, wherel4 approved 3^^also Madras Case Ref, Trial I of 1909 noted in 

19 U. Ifc J (8.N.) at p 9 A Magistrate passed sentence on the accused without delivering his judgment in open 
Court, the judgment(one in the course of being wniten during the heanng of the case) being in fact not then 
completed. The case went on appeal to the Sessions Judge, who dealing fully with the evidence taken before 
the Magistrate, confirmed the conviction and Sentence. , ^rfa;/erPRitisEP andTBEvELVAN, JJ , that the judg 
unent of the Magistrate was not in accordance with the law as laid down in this secuon , but held by Prinsep and 
O Kinealv, JJ (Trev el van, J , dtssenhng}, that the irregulanty was contemplated by s 537 and not having 
occasioned failure of justice, re-tnal was not necessary , per Trev elv an, J , the case w as more than one of mere 
irregulanty within the meaning of s. 537 The judgment having been irregularly arrived at and pronounced, there 
was no judgment m accordance with law, and therefore no fair tnalto which every accused person is entitled , the 
case ought therefore to be re-tried. Judgment means the expression of the opinion of the Judge or ftlagistrate 
jirrivedatafterdueconsiderationof theevidenceandolthearguments,31C.121. S/also 20C 353. It is a material 
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irregularity to pass a sentence before recording a judgment, but unless it has occasioned failure of jusUcff 
con% iction need not be quashed, 5 8 L. R. 131 = 13 Cr. L. J. 615. Whether a judgment delivered after sentffn* 
passed is an illegality or a mere irregularity must depend on the arcumstances of each case, 

12 Cr.L. J. 457* In this case the High Court refused to interfere with the judgment of the Presidency Magisff^t* 
as the accused had not been prejudiced Where a Magistrate died immediately after pronounang sentence, 
before vvnting judgment, High Court declined to interfere in the matter, holding that it was for the acd^^ 
either to have moved the High Court or to have exercised their right of appeal, 1 Bom. Ii, B. 117. InlS®®' 
L. R. 160, under similar arcumstances, there was a petition of the accused, so the High Court reversed 
conviction and ordered re-tnal .See 45 H, 913ss 43 M. L, J. 369 (F.B) 

12. Conviction not bad where HagUtrate died withont wrltla^ Jndgment— A Subordinate Jlagis^® 
died after passing sentence but before recording judgment The sentences were entered on the back, o' 
depositions and the accused were committed to custody under warrant addressed to the jailor Held, on r* 
ence to quash the proceedings, that a conviction on a tnal regularly held will not be set aside merely bec^“^ 
the Magistrate had been unavoidably prevented from recording a judgment in accordance with the requirem 

of s 367 In such circumstances, the right of appeal is not taken away b> the absence of a complete judgm®'' ' 
Weir IT, 438 Set Note 7 

13. Delivery of lenteace and iBbaeqieat deatraetlon of Jadgmeot dees not render eoniie^ 
illegaL— S 366(only imposes the condition that the judgment should be pronounced in open Court and imp^ 
a few other conditions but such conditions do not include the condition that the record should not 

lost or that if only a portion of the judgment (that relating to conviction and sentence only) is pronounced 
conviction is illegal In Weir II, 711, omission to read a portion of the judgment was held to be a 
irregularity covered by s 537 So also omission to pronounce the judgment before convicting and senteoc 
is cured by s 537, though it might be different if no judgment had been written, 3$ H. 498. 

Dcllvtry of Jadgosnt moit oak be delegated.— The duty of dating and signing the 
of delivering the same should not be delegated by the presiding officer to any other In a case in wnicn 
Sessions Judge after holding trial ina district within his Sessions division, went back to his headquaners 
another disuict and sent his judgment in the case to the Magistrate of the district m which the trial had 
place, to be delivered by the latter and the latter delivered it accordingly, it was htld that the trial bad ne ^ 
been legally complete and must be set aside, 1889 A. V.M. 181, But inl8M. I,. J. 197 **7 Cr. L. 
held that a judgment written by a Magistrate, but dated, signed and pronounced b> his successor, was good/ 

III.— L&HQU&GE &HD CONTENTB OF JUDQHENT. 

15 Judgment mnit be written by the Coart. — The judgment must be written by the Court itself- It 
not do if the judgment is written by a clerk and signed by the Court, R»tanl«1543 however, 

370 In other cases, it will not do if the judgment is written by a clerk and signed by the Judge, H 4* 
judgment must be m the hand writing of the presiding officer ... but where it was actually dictated and ® 
reduced to writing signed by the Alagistrate. the procedure was held to be a mere irregularity curable by s. 

4 C. L J. 411. 

16. Jndgment to be In laagoage of tbe Court or in Eoghih —Under this section, the 
Criminal Court, should be written in the language ol the Court or m English. Where an Honorary Magis 
had written his judgment in Urdu, the scnpt used being fyrnan Held, this was irregular and that the ju^^ 
ment should have been in /7»«di (language of the Court) or m English, and the scnpt should hfli^e been . 
former case Katlt (as directed by the Local Government) and Roman in the latter The irregulaiity was, 
ever, cured by s 537, 4 C. L.J. 232^4 Cr. L. J. 162. 

17. Jadgmeat mast be written before passing of seatence — See Note 11 above, 

18. Jndgment most be temperate and sober.— Comment on conduct of parties and witnesses 
not go beyond what U really necessary — ” A judgmentisapnvilegeddocumentandit is vv*ell to remind 
officers that the immunity whidi they enjoy in writing judgments carries with it the doty of arcumsp^o 
Any temptation to pillory or pour ridicule on strangers should be restrained and comments on the ^ or 
witnesses and parties should not go beyond what is really necessary for the eluadation of the case A h“ 
ous judgment is not necessanly a bad one But if it Is a good judgment its value does not depend on the ^ 
ol its humour It Is better to disregard the humorous aspect altogether, even il the reproach of dulness 
mairred m consequence * « Bar. L. T. ITS 13 Cr. L. J. 481. In this case ft was Ae/d there was no suffici^ 
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reason to order anjthjng to be expunged * U cannot be too strongly Insisted on, that temperate and sober 
language should be used in Judgments, It must not be forgotten that stranger? attacked in Judgments are not 
able to defend themseh es. A judgment should confine itself to a consideration of the issues before the Court 
together mlh fair and legitimate comment on any errors or irregularities that may be disclosed in the course of 
the trial,’ S Bnr.IfcT. 20 = 18 Cr. L. J. 259. In this case several parts oi the Judgment were directed to be 
etpunged. For the purposes of judgment in a Sessions tnal. the testimony or conduct of Police-officers concerned 
ma> be scrutinised and commented on in tlie same degree as those of other material witnesses and no further, 
2SW.R.6S. Remarks to the effect that the prisoner was a person of wealth and influence, and had prevented 
trudi from appearing, ought not, unless established tn evidence, to find a place in a judgment, 8 W. R. 13. 

19. Contents of JndlmenL— Care shall be taken that the decisions of judicial officers are written on 
uniiorm, concise and complete plan , neither too prolix, nor omitting all reference to the facts, as is sometimes 
the case. Reference should first be concisely made to the mam facts and proofs on which the decision is founded , 
secondly, the deduction and reasons should followr, and then In due course w-ill come , thirdly, the sentence or 
decisioa When reference is made in a judgment to witnesses or accused persons, Judges shall not content 
themseh es with merely mentioning their numbers on the list, but shall also mention their name*?. The name 
of the person referred to shall always l»e distinctly staled, Oudh Cr D\g , p 22 Judgments are sometimes 
faulty, m that they hardly refer to the evidence at all, and contain little more than an expression of the Magis- 
trate s convictions as to the guilt of the accused. Others, again, are rambling, inconsistent and arbitrary 
Magistrates import into their judgments their personal knowledge of character and behaviour, and refer to 
matters not found in the record In explanation of the probable motives or causes which may have ted to an 
oSence. A judgment should be dear, systematic and straightforward It should state the facts of the case, 
establishing each fact by rclerence to the particular evidence by which ii is supported and it should give suffi- 
aently and plainly the reasons which justily the finding, C P Cr Ctr, pari II, Ho 27, II Ck W. H. 23. 
Attention is drawn to s 367 whidi lays down what every judgment oi a Criminal Court must contain, and in 
particular to the necessitj of stating dearly the points for determination m each case, Bom H C Cf Or, p 38 

29, Jedgmeot ibcsld Ctfotala eaeegh partteslare to eosMe IppeUile Cesrt to cfeelde irbeUier It irlU 
Interfere.— A judgment should state sufficient panicutars to enable a Court of Appeal to know what facts are 
found and how, Bataalal 833. Where the judgment of an Appellate Court is m the nature of a stereotyped one, 
which might answer lor anj case, it is not in accordance with this sei^on and s 424 But where a judgment 
though not a long and elaborate one affords a cleat indication that ihcwurt duly considered the evidence, it is 
a good judgment, 1 C. W. R, 169, and tee Note below 

21. Paitlealars to be given In every jedgment.— <0 Names of accused to be set raf — At the head of 
ei erj wntten judgment and of the record ol the heads ol the charge to the jury, the names ol all the accused 
persons shall always be set out, together with the numbers by whudi they may respectively be referred to by the 
Court in the course of the judgment or charge to the jury, Botn N C Cr Ctr, p 39 

The following tabular form should be annexed to judgment, //adrer c 0 No 9\8, dated I6t/i June, 
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{ti) Offtncis mf*si be clearly spectfitd—’^^ oRence ot v;h»ch Ihe a<xused Is convicted must be 
speafied m the judgment With the same precision as in the charge 5L B K 21; 33 0.718 When an oBender 
IS convicted of two or mote offences and n is competent to the Court to award more than one sentence the 
Court shall in its judgment declare m respect ol which offence or offences any sentences awarded is imposed 
Jf/ad G O ho 1448 /udtctal daUdi&lh October l£M}9 

(«#) Finding on all charges to be given ~~.A Sessions Judge should record findings whether oi convic 
tion or acquittal on all the charges under which pnsoners are committed for trial 13 W R. 50 

{tv) Judgments ihould be signed and no/ Judicial officers shall in all cases take care to 
sign them names distinct!) and legiblj Wtlktns li9 \Vhenthe law prescribes that a proceeding shouldhe 
signed by a judicial officer it ordinanly intends that the signature should be made with a pen and not wntoa 
stamp. There are obvious reasons why judiaal documents should be authenticated m such a manner that the r 
authenticity may 'idmif of proof 6 If 396, and the Signature by a hfagistrate to the judgment must be appended 
at the tune of pronouncing it m open Coua Ratantat 429 Jn the case of all the documents which are requ red 
by Jaw to be signed the impression of a stamp bearing the officer's name is insufficient and illegal UHlkins 119 
(^) Indication of power should be apparent beneath the signatures of Magutrotes 
should indicate in their judgments beneath their Signatures the eittent of their magisterial powers with \vh di 
thej have been invested. Omission to do so frequently impedes the exercise of the powers of revision possessed 

by the High Court At H C Afemo 27th July 1871 In every sentence or order made by a Cnmioal Court ihs 

jurisdiction of the Judge or Magistrate making it should distinctly appear on the face of the record ll'ilitns 1)5 
l.vt\ last of wtiriessess and material Ejects must be appended shall be appended lo e'ery 
judgment a hat of the witnesses examined bj the prosecution and for the defence andbj the Court aJsoalist 
of exhibits and material objects A! 39 Madras Itutes of Practice 

(mi) /ft trials with assessors —The record of opinions of the assessors should be appended to *« 
judgment It should also be noted of vvhat caste <jr castes the assessors were. See Rules 245 and of the 
Atadras Pules of Practice Where the Sessions Judge convicted die accused but gave no reason for 
from the opinion of the assessors It was held to be an irregularity which did net vitiate his finding BBS C.B* 
Cr Ca. 53 But where an Appellate Court merely rejected an appeal withonl specifying the points lor detetmv 
nation its dects on thereon and the reasons therefor the appeal was ordered to be re heard 6 R R 5578 

(vttt) Judgment must specify punishment this section this sentence is a part of the judgment 
and when an accused person is convicted it is incumbent upon ibe.Coun to pass a formal sewence olbut * 
single day simpnsonment (or any other punishment) m order to make the record legally complete unless it sees 
fit to act under s. 5S2 1833 A W N Jl® * 

illegal to antedate a sentence It is r • 

imprisonment for as many days as he n 

as imprisonment after conviction and release him at once Rataalal 892 

22 Jodgmest In particular offences.— {*) Attschief —In every case of mischief (s 42» I F C J, a qocsi on 
of legal title involved is a point for determination Itisthedutyof theCnminal Court to determine whether t e 
offender m such a case was not acting in the exercise of a bonajide claim of right 2 A lOj at p. 503 

(«») Untowful assembly — rit is the duty of the Court to defermin^where several alternative cown 0 1 
objects of an unlawful assembly are alleged in the diarge to determine whether the charge is sustainable an 
ifso which of the common objects IS made out 35 C.718, 38 C. 1S8 On a charge under s 143 I R C. 
ment should contain as one of il e points for determmat on a statement as to existence of the elementsconstim 
mg the unlawful assembly 37 C. 194 

(m) The/t'— The judgment on a diaige under s 379 I P C should contain as one of the 
for determination the question as to the dishonest intention and a finding on it espec ally when a banap 
claim of right is set up 37 & 194 

23. Daty of the Court of limited JnrltdteUoo to atate lu convletlea fts legal Jo»Uflcutlon-*Eve^ 
conv ictioniby a Court of limited lunsdiction ought to contain a statement of its legal justification within use 
Therefore where the accused was com icted under s 47 of Ram. Act V of 1878 ^/4dhan) lor being m 
lOivol more than one gallon oi country 1 quor wiihcmt a permit from the Collector and sentenced to 
d Rs 10 the conviction was reversed as being msuffiaent on its face and no other authority being rite \ 
support of It Batanlet 310 
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21. Jafignent mnit be tclf'CenUIoed and caanot be lapported bjr labieqaent eipIanatSen.— A 
Magi«trate cannot •supplement his Judgment by his explanation to the superior Court If there are no material 
findings in the Judgment, the defect cannot be cured b> the Magistrate’s explanation, 7 C. L. J. 238 7 Cr. 

L. J. 312. 


23. •Penoual knowledge of HagUtrate may be stated Id Jndgment—It is not Improper fora Magistrate 
to «tate in his judgment as an additional ground for believing certain evidence that it Is tn accord with what 
he had himself personallj seen or heard M H C Pro, 6/4 September, 1683 Hut where the judgment in a 
cnminal tnal is based partly upon evidence and opinions formed in another criminal case the conviction 
was set aside on the ground of prejudice to the accused 11 C. W. N. 151. 

26. Reaiont for not paaslng eapltal tonlencet to bo itated, when acensed conyfeted of offences to 
panlshsble.— Sub^ec. (Sj of s. 367 must be complied with. 8 U. UT. Sirs 11 Cr. L J.43L Judges must not shirk 
from doing thetr duty and they are bound to pass the death sentence in a case of murder when they believe the 
e\idence, 7 Yf. R.33. The fact that the accused Is a woman is no ground for not passing the death sentence 
18S3 &. W. N. 131. Even where the accused is a pregnant woman, capital sentence should be passed, but the 
execution of Uie sentence shall be deferred till after delivery, 13 W. B. 63, Where a Judge passes on conviction 
for murder, the alternative sentence of transportation for life, he should set forth his reasons for not passing the 
capital sentence, 1861 W. R. 27. The circumstance that the body of the murdered man has not been found 
should not influence the Court m passing the death sentences, 3 1. 383 ; 1882 A. W, M. 160. But see 11 W. R. 20, 
Where, however, the condition of the accused rendered it hkely that if he were hanged, decapitation would 
ensue, the sentence of death was commuted to transportation for life, 3 C. L. R. 213. In 16U.Ii 7.533Bs(igi3) 
M. 27. R. 31, the fact that the evidence was all circumstantial and the age of the accused were taken into 
Consideration. 

27. Benefit of doubt as to propriety of death— sentence to be given to accused.— Where a Judge 
IS indoubt whether a sentence of death or a sentence other than death should be passed m a capital case, the 
doubt like all other doubts should result in favour of the accused It is quite erroneous and illegal, that feeling 
reasonable doubt as to whether death alone can be the proper penalty, the Judge should yet pass a sentence ot 
death, lea\ mg the responsibility to the High Court of commuting it. if necessary There is no authority in law 
for holding that a Sessions Judge has any ngbt to devolve his responsibility in respect of sentence in a capital 
case on a higher tribunal, 3 L, B. B. lll-*a Cr. L.J.25, where 1 L.B.R.216 \%dtssented from It is highly 
improper for a Sessions Judge to pass sentence of deatfi and, at the same time m his reference to the High 
Court, recommend the pnsoner for mercy, M H C. Pro , AprU, 186$ 

28 Judgment In the alternatfye.— The provision m sub^sec (3} applies only where the facts are 
established but there is a doubt as to the appheaUon of the law to the proved facts and not where the doubt in 
the mind of the Judge is whether there was sufficient proof that the accused had committed one of two offences, 
eg , murder of the deceased or merly caused evidence of the murder to disappear, 11 P. R. 1913 See Note 6 to 
s 236, 11 P. R. 1887 { 7 N.-W. P. H. 0. R. 137 and 31 C 955 referred to The power to pass judgment in the alter 
native should not be resorted to until both Ihe commrtung officer and the Sessions Judge are satished 
that no reliable evidence is procurable in support of one or other of the charges , and such a finding cannot 
be based in a case of giving false evidence upon the sutements which are not absolutely contradictory, the 
one or the other, nor when in one of them the accused gives only hearsay evidence Every presumption in 
favour of the possible reconciliation of the statement must be made, 12 V. R.11 As the section allows a 
judgment to be given in the alternative, where it is doubtful under which of two sections or ot two parts of 
same section, an offence falls, and alternative finding that a trespass was committed with one or other of 
two intents, either of which would make it criminal trespass as defined in s 441,1 P C , is sufficient if there is 
evidence to support the finding, 3 P. R. 1886. So where the judgment did not state in express terms that the 
Court was m doubt as to the question under which of two sections the offence fell as required by this section , 
held, that this was at most an irregulanty and did not vmate the judgment, Weir II, 410, 


lY.-JUDGMEKT ON APPEAL. 

29. Section Inapplicable when appeal sammarDy rejected nuder a. 421.— Though in rejecting an 
appeal under s.421i the Appellate Court is not bound to vmte a judgment, 20 B 540 ; 21C.92, 25H.834; 
3$ JL496, It IS advisable to give reason for dismissing the appeal, in view of the order being challenged by an 
applicalionforrevicion, 17 A. 211 (F.B) ,36 A, 496j ISIf.Ii. R. 189 Notes 10 and 11 tos 369 
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30, UnleBB every appellate Jod^ent eonformt to prOTUions of •. 867 It b oot lef aL— s. 424 md 
Notesthereto No judgment of a Court other thanafligh Court which purports to^dispose of an appeal unda 
s 423 IS a legal judgment unless it contains at least (I) the point or points for determination raised bytbe 
memorandum of appeal, (2) the decisions thereon and (3) the reasons for the decisions The Legislawe 
appears to regard two rules as cardinal points m ensunng poWic confidence in the tribunals of justice, naraelj 
(1) that the Judges should understand and the parties before them should have the assurance that they do 
understand what questions are submitted for their decision and (2) that the Judges should lay open to cntiosn 
the reasons which impel them to their conclusions A judgment as the following “ I have considered the 
evidence m this case and I agree with the hlagtstrate in hts conclusions and in the reasons given for them, tfd 
m my opinion the sentence which he passed was a proper sentence," is not a proper judgment The fallacy in 
19 A. 506 lies in the assumption that, m a criminal appeal, the matter before the Appellate Court is preasely 
and only, the matter which was before the first Court. This is obviously not thecase Tlie first Court had to try 
the accused for the offence charged, and both parties are entitled to a judgment whichshowsoniMe/acfo/ti^^ 
the ‘case’ of both parties has been judicially considered and weighed one against the other pnor to amvalata 
decision. The Appellate Court has to try, not the accused, bat the appeal. In every appeal, at least two points 
are raised which can only be raised for deasion in the Appellate Court, namely (I)isany objection raised w 
the memorandum of appeal a valid objection and i( not, (2) is there any ground apparent on the reconlfor 
interference m appeal The judgment abovementioned does not comply with the law and ought not to be 
accepted as valid merely because Judges can be trusted to act honourably The Judgment of Edge, CJ > m 
A. 606rf«jeB/r<i/row. 8N.Ii,R.8l=»13Cr.l(.J.359. 16 A- L. J.«33*= 13Cr.L. J. 859; (1913) O.B RJodJr 

169 »=a IS Cr. h. J, 570 , 37 C 194. Has ing regard, however, to the provisions of s. 537, it does not follow that 
because the form of judgment does not exactly comply with ail the requirements of this section, it is ntit a valid 
judgment and the conviction must be set aside It is suffiaent if the Judge in appeal has appreciated the p«oa 
which the prosecution had to establish and expressed opinion thereon, 20 C, 353 and 19 A, M6 (F,BA ^ 

158, a conviction for rioting was not set aside even though there was no express finding as to the common 

pbject, as the common object was set out m the charge and there was no question about it and the accused 
not prejudiced. 22 C. 276 and 83 C. 299 daUngutshed. Set 83 C. 881 for a slight difference m the eomawa object 
charged and found, 24 A1.J.S. 318, 

Effect of s 537 —S 837 (a) deals with omission or irregularity in a judgment and it cannot be 
Invoked m a case of the absence of an> judgment Where the only order made was— the apjjeal i* dioMSS* 
under s 423, Cr P C , held the order could not be sustained, 17 Bom. L. R. 1085 ■■ 16 Cr, L. J. 832 The p«>' 
of s. 367 are mandatory See 8 N. L, R. 84 = 13 Cr. J. 859. 

3L Case of several acensed— Appellate Jadgment most be Independent and net iappleitient^7 te 
judgment of first Court — An Appelhte judgment roust be quite independent and stand by itself, ft ought no 
to be read in connection with or as supplementary to the judgment of the Court of First Instance 
judgment of an Appellate Court dealing with the case of several accused m a joint trial must show on 
face of it that the case of each accused has been taken into consideration and should state reasons ^ , 

may be necessary to show that the Appellate Court has devoted judicial attention to the case of each accus 

^ a 138: 37 C. 91; 16 Cr, L. J. 496 (U> 

32. Instances of informal and defectlvo appellate Judgments —Where an additional Sessions 
after admitting an appeal without dismissing it under s 42|, disposed it of m these terms—" No one app«^ 
to argue the appeal I have read the record myself and think the conviction is ngb^ appeal 
It was this order did not comply with the provisions q( this section and that the Appellate Court oug 
have u ntten a judgment, even if no one appeared for the accused, 11 C. W. N. 133. Even if the ooonse 
the appellant does not refer to the defence evidence it is the duty of the Appellate Court to look into 
evidence and after dealing with it come tons own decision, 40 C. 376, andrr^ Note II under s „ 

Appellate Court in finally deciding the appeal should record its reasons for confiindng, reversing or mo 
the sentences or orders of Lower Courts, 8 U. H.C.B.Appz Xll. Although, as a general rule, it is not incuni 
on an Appellate Court to record its reasons in full when confirming a decision, yet in the circumstanc 
acise, anything peculiar should be noted, S B. R.0.1LGe.Ck. lOfj and where no facts were stated ao^ 
reasons given in the judgment for the conclusion arrived at on appeal, by a Sessions Judge, the apl* 
was ordered to be re-heard, 7 C. W. M. 30 , 0 0. W. H, 23 Similarly, where a Sessions Judge, after 
an appeal gaNC the following Judgment ' It is urged that the evidence is quite untrustworthy, an 
the decision should be reversed. The depositions have been gone through and commented on at consio^ra 
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length. The Court finds no ground lor jnterferencc. The application Is dismissed," it was h<ld that 
this wasnot a suificient compliance with this section and s 424 o! the Code, and, that the case should bero'tned, 
11 C. Ill fotlou fd in IS C. 110, Similarl> , when the judgment contained inconsistent findings of fact and it was not 
possible to dedde whtdi set o! findings was correct without going through the whole evidence the appeal was 
directed to be re4ieard, IS Cf . L. J. 695 (C 1 Again when on appeal the Sessions Judge gave the following 
judgment “ After reading the evidence and hearing the teamed counsel for the appellant and the learned 
Government pleader, 1 am convinced that the Deputy Magtsrtate has decided the case nghtly The appeal is 
dismissed." //eld, that the iudgment was not in accordance with the law with the meaning of this section and 
s. 424, 23 C. 120. But a Magistrate is not bound to give his opinion as to the character of the e\ idence m prolix 
detail , much less the Judge in confirming the sentence passed by the Magistrate, 1864 W. R. Sop. ToL Cr. 6 } 19 
JL 606 ; 20 C. 333. The judgment of an Appellate Court must comply with the provisions of s 367 If it does not 
consider the evidence of the defence nor even allude to it, it is defective 7 M. L. T. 182 « 11 Cr. L. J. 331 ; 
18 C. 'W. H. 167 j 12 M. L. T. 833 = (1912) M. W. M 881 « 13 Cr. L. J. 712 So an Appellate judgment which 
merely stated " I have heard the arguments and have perused the records. The conviction is m my opinion 
thoroughly justifiable on the evidence on record" is defeaive. 13 C. W. N. 192. See also 16 P, R. 1897; 1886 
A. W. N. 289 ; 22 C 241 \ IS B. 11 ; 31 P. R. 1881 ; 8 A. 814 ; 17 Bom. h. R. 1083 18 Cr. L. J. 882 and see 

Notes under s 424 


33. Even order ot aequittat may be tet aelde If Judgment defective.— In 5 C. L J. 132 ass 5 Cr. IJ. 
J. 349, it was Jteld that the High Court should not interfere with an order of acquittal, unless there has been a 
miscarriage of justice Where, however, an appellate judgment of acquittal, was so meagre that it was 
impossible to form an opinion as to the meats of the case or to say whether there has been a miscarriage of 
justice or not, the High Court on the application of the complainant set aside the order of acquittal, directing 
appeal to be re-heard. See also 7 C. W. M. 30 , 13 Cr. L. J. 48 and see next Note. 

3S-A. Appellate Coart not to remand for IntatBcieney of original Jodgment— The orders of High 
Coarts directing re-heanng for insufiiaency of lodgments being passed mosily in revision, jt is not to be 
supposed that an Appellate Court is competent to remand a case, because the Court of the First Instance has 
not recorded a proper judgment Its duty is to decide the case under appeal on its meats, 32 C. 1089 But it 
would be for those who contend that a judgment is not a proper judgment, so as to have in fact occasioned a 
failure of justice (s 837) to show that there were points raised for the determination of the Appellate Court on 
whidi no deasion was given or reasons stated The fact that (he objection was set out in the petition of appeal 
does not show that it was necessanly tat«en in the course of argument before the Appellate Court, nor is it 
the duty of the Appellate Court to do more than consider the arguments actually raised at the heanng of an 
appeal, 21 C. 121 at p. 123. See, however. Notes 30 and 33 


Y.— RECORD OF CHARGE TO THE JURY. 

{See s. 297 and Notes under Heading I thereto ) » 

31. Charge to the jury need not he written before being delirered.— It Is not necessary that the direc 
uon to the jury should be reduced to wnting before delivery, but it is essential that the “ heads of the charge ’ 
placed upon the record should represent with absolute accuracy the substance of the <±arge, and be such as to 
■enable the High Court, in the event of an appeal, to see distinctly whether the case was fairly and properly 
placed beiore the jury, ItMitris, 116 , 34 C. 698 ; 36 Q. 281 

35. Charge mntt be written ont as soon as possible after the delivery of the charge.— In a case the 
•verdict was delivered oothe 29th May, and the sentence was passed on the 6th June, but the charge to the Jury 
was not watten out until the 29th June. On appeal the High Court remarked though there was nothing m the 
section as to when the charge must be written as id the case of a judgment, it was very unsatisfactory that the 
charge was not written out until nearly three weeks after the sentence " We are strongly of opinion that In 
these cases such charges ought to be watten out as soon as possible after the charge to the jury has been actually 
delivered, and when the facts of the case are fresh in the miudotCie Judge," 36 C.281. 

36. Reference to heads of charge not laiBefeat when Jary become assessors.— When an accused person 
Is charged at the same tnal with several offences some of whidi are, and some are not,taable by jury, and with 
respect to the heads of charge on which the Sessions Judge convicts the jury become assessors, n is the duty of 
the Judge to pronounce a judgment containing the particulars specified m s 367 A reference to the beads of 
the charge to the jury is not a sufficient compliance with the requirements of the section, Ratanlal 126. 
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THE CODE OF CRIMINAL PROCEDURE 


[Chap XXVI, 

37. What “ tho heads of the charge to the jafj” ihonld contata 7~These words must be conjtniei 
reasotublj, .md must be held to include such statement on the part of the Sessions Judge as will tnaHt 
the Appellate Court to decide whether the evidence has been properly laid before the jurj* o'" whether there has 
been any misdirection in the charge, 23 W. R. 32 , and must represent with absolute accuracy the substance 
ofthe d\ai^^3S C,23i ri/ernng to Ctf'cuiar Orders of the Cal H C Ch /,Ord S9 Although a Judgeisnot 
bound to record a judgment yet he should give sufficient indication m his record of the heads of the cha^e that 
he has complied with the law so as to enable the Appellate Court to determine whetberor not he hasacted 
in accordance with tills section, 25 C. 736. In a trial Iqr jury before a Sessions Judge, the record made by the 
Judge of the heads of his charge to tlie jury under the provisidns of this section should include such a statement 
as uill enable an Appellate Court to decide whether the evidence was properly laid before the jury, or whether 
there has been any misdirection in the charge 1953 1. W. H. 232 ; 39 A, 343 , 4 Pab 826 /ollowvig 3 Pat L J 654 
and 1 Pat I. J. 317. See 30 C, W, K 693, 


YI.—EXPUHGING REMARKS FROM JUDGMENT. 

33. Jadge hlmelf may expaage remarks —it is open to a Judge to reconsider and expunge dainasn^ 
observations regarding a witness in a criminal case who had at the trial no chance of defending hiinselt Thi> 
does not amount to the reviewing ol a crimiml judgment as there is no question of re^consideringdiegiiA<i^ 

the accused, 2 P, W. R. 1910 =® 11 Cf. L S. 178. 

39. Power of High Court to expunge improper remarks from judgment of SubordlosteCout— (7 
and C C were prosecuted under 55 182 andt99,l P C, formakinga false sfate/nent on oath, Uie aHegedWre 
atatement being that G C was 21 years old and eldest son of his father The Magistrate discharging Ihe 
accused recorded his opinion that both die accused had deliberately perjured themselves Only one witness 
was examined for the prosecution who gave no evidence tending to show whether the statement was 
true The accused asserted the truth of their statement, but no evidence was adduced for the defence also, 
pe> Clarke C J and Chatterjee, J , that under the circumstances, it was obviously most improper tor tW 
Magistrate to express any opinion that the accused had deliberately perjured themselves and the words "I 
oi opinion that both die accused have deliberately jierjured themselves " were ordered to be expunged 
judgment funj Gazelle, 23rd J^ovewber, 1901 .Sk/al<o 22 P. W. R. 1PD8~ 157 P. L. R. 1903 -«8Cr 
An apphcauoti to expunge several paragraphs trom the appellate judgment in the Kedor eats w 
ipade to the Madras High Court by the Public Prosecutor, but the Court merely enhanced the senten 
expressing Its disapproval of the viewsoi UieSessions Judge, A/ // C Cr JRev CaseSSa of 1907 fB 4 

L T. 25=*=13Cr, L. J 259 , the High Court directed several parts of the judgment to be expunged. ® 

4 Bnr. L. T. 173 = 12 Cr. L. J. 469 In 13 Cf. 1/ J. 420 fOndb) the High Court directed the 

judgment of the Lower Court remarks against the accused s counsel to the effect that a suggestion « as a dan » 

attempt to mislead the Court. 


YIL— MISCEliZiANEOUS. 


40 Particalan to be endorsed on the copy of jadgmeat.— In order to aid the 
determining whether appeals are time-barred bj Jimitation. every Criminal Court subordinate to 
cause to be endorsed the following particular on every copy of a judgment, order, or charge to a jury ^ 

under the provisions of s. 371 or s. 548, Cr Pro Code — ) Hje date on which the copy was applied for • . 

date on which it was ready for delivery and (3) the date on which n was delivered. To prevent unauthon 
alterations being made, the date should be wntteu in letters in distinct hand writing and each endoM 
should besigned by some responsible <^cr the Court on the date to which it refers Bom ff C Cf 
p 72 , mihHS, 13S 


41. Copies cf coQvictJoa and sentences of persons la the Military Department— When any 
sen ing underihe Government of Bombay in the klilitaiy Department is convicted in a Cnminal ^ 

Court shall inform the officer commanding the regiment or corps to which the convict belongs. Bom H t- 
Cir.y 38, we also /tun Cjr,/ 324, /f»/Aj»s,l39 , 


42 Coptes of convlcttoai and sentuces of mUitary pensioners.— When a military 
convioed and sentenced to inipnsoumem m a Cnminal Court, the funs of the case should be reported, wi 
delay loihe 1 ension l’a> master of the Circle lO which the pensioner belongs, Bom H C Cr C\r,P ^ 
nlM) Pun. Ctr p 335 
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ss. 367-369] 


iS. Immediate dhshar^a «t prisoner on fteqnlUal.— A pnsoner entitled to be discha^ed from 
custody immediately on the ludement o( aainlltal being pronounced, when there is no other charge pending 
against him , and his further detention is illegtl, 5 H. H. C. R. Appx. II, 

«. Dbtribntlon of copies of Jndgraent of Oonrt of Beisloni.— Under the Madras Rules, every Court of 
Session must pnnt all Its Sessions judgments and distribute copies to the District Divisional and Committing 
Magistrates, the Inspector-General of Police, the Supenntendem of Police, High Court, accused person, Local 
Police, Prosecutor and to the Supenntendent of Jail, Chemical Examiner and InspectorGeneral of Registration 
where the> are concerned. 

<5. Earopoan soldiers not to be sentenced to rljoront Imprisonment for petty offences.— ‘ The 
Lieutenant Go\ ernor w ould be obliged it the Judges of the Chief Court would point out to Magistrates that a 
sentence of rigorous impnsonnient or hard labour, when passed upon a soldier in Her Majesty’s Service, 
invoU es his disdiarge under military regulations, and that consequently, though unintentionally, theymayiii 
passing sudi a sentence give a far higher punishment than they in any way intended. This point, the 
LieutenantGovemor thinks, should be borne In mind by Magisuatea when trying soldiers for petty offences 
Extract froin Utter So 3a65, daUd 30rt October, 1876 from Secretary to Government, Punjab, to Regutrar, 
Chief Court, Ptnjab 

Why should not the above rule be extended to all Government servants like Village Munsifls, 
Kumams, policemen, etc ? 

368. (1) When any person is sentenced to death, tlte sentence shall 
direct that he be hanged by tJieneck till he is dead 

(2) No sentence of transportation shall speafy the place to which the 
person sentenced is to be transported 
Nctet.— 1. Fora of warrant of oiecntlon of aentcucn et death.— Sch. V. Form No 3S 
2, No leateace of traupertatlon iball specify the place, ete.— Under the Pnsonen Act 111 of 1900, 
s 32, pnnted in Appendix m cases in which the sentence passed is one of uansportation for hie, the judgment 
must be preserved until a report isreceivedof the convicts death or release —it/ H C Letter, 14/^ January, 
188Z 

369* *' " Save as otherwise provided by this Code or by any other law for the time being 
in force or, m tfic case of a High Court established by Royal Charter, by 
judiinem”^ the Letters Patent of such High Court, no Court ” when it has signed its 

judgment, shall alter or review the same, except to correct a clencal error. ^ 
Note -Referring to the amendment of this section, the Select Committee say— f 

'• The proposal to repeal the words ‘ other than a High Court * was intended to remove the possibility 
of reading s. 369 as if it gav e High Courts unlimited powers of altenng or reviewing their judgments. But there 
are cases other than those referred to in ss. 395 and 484 in which a review of judgment is possible. We would 
refer to s 434 and also to clause 26 of the Letters Patent of the Presidency High Courts. The Indian Legislature 
has power to amend the Letters Patent oi llie High Courts, and the amendment introduced by clause 27 might 
be interpreted as an intention to amend the Letters Patent in this respect We have, therefore, re-drafted 
the amendment so as to provide that no Court shall alter or review its Judgment save as provided by or under 
any law for the ume being m force or, in the case of a High Court in its Letters Patent” 

Notes— 1 . Undeliyered Judgment U laoperative and may be chaBged.—A Bench of Magistrates after 
writing a Judgment convicting and sentencing the accused but before delivering the same changed their mind 
and referred the case under s. 319 On its being contended that they could not refer after having wnlten out the 
Judgment , he/d, as the judgment though signed was never pronounced, it was inoperative as a judgment and 
must be merely taken as an expression of opinion, 11 A. L. 3. 745 = 14 Cr. L. J. 662. 

2. Section mast be read labject to i. 43T.— Where the Dislnct Magistrate who had discharged the 
accused under s. 259, owing to Uie absence of the oimplainant. revised the case on an application by the 
complainant and made over the inquiry to another Magistrate. I/e td, on the reference of the Sessions Judge 

• Th» word* l» laT»rt*d Croat* »«r*«ub«l Uted fjr (be wortt * ■» Cuvrl «h»r (htaa Uwh Covrt ’ by Act XTlU of lizi 
s-J ' 
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that this section was no bar t6 the District Magistrate mafciiig Jurthcr inquiry into a case dismissed by hiras^if 
23&102. But uhen A Alagistrate hasalready dealt Mith a case in revision and decided that there was no ai« 
for interference lie cannot subsequently under s 437 direct further Inquiry Such an order would be Ont 
re\iei\ing the earlier order and he is prohibited bj s. 369, 5 Bar.L.T.37al3Cr<L 3. 301, See Notes to s 4JJ 


3. Eectlon appliedble lo final order In mlsccllaneoni Sanc/totu—See Notes uniJer 

Heading XX\ at pp 543-544 A Magistrate cannot grant a sanction having once refused it, 10 M.I*.T.SMs 
(1911) 2 M W. N. 431 = 12 Cr.L, J.dSB; 40 C 423. 

(«) OiJet under Chap XXI— Ste Notes under Heading XVII at pp 305-306. A Magiitr i» 
having once passed an orderunder s 146 cannot cancel the order and pass an order under s 147 in lieu tlifrc\‘ 
16 0 C 192 = 14 Cr L J. 605; 33 C 330 followed 

(i««l Order dircetvt^ deltiery of property same considerations which prevent Subordinats 

Loiirtb from dtenng their judgments on revnevv.hold good in respect of final orders passed by them awl wl»4i 
ire ol the nature ol a judgment and this rule was in 22 B. 949 at p. 959 applied to an order refusing to sendWa 
lorcign Stite, property seized in execution of a search warrani, which was reviewed by the Magistrate and "i 
draw n But see 23 C 652 at p 660 (F.B.) aiid 29 C. 726 (F.B.). 

(iv) The seciiou applies equally to final orders under s. 488, 21 C. W. H. 344. 


4 Where Judgment h&s been signed It cannot be attereiL— After signing and pronouncing 
in open Court a Magistrate on the same day enhanced imprisonment by one day at the request of the accu-'ed 
in order to tnahe his order appealable. Held, that although the Magistrate acted with the test of motives- 
nevertheless the alteration of the sentence was illegal 1SS3 A W.N.IB. No Magistrate can add tooralterfte 
proceedings or judgment in any case after they are signed and published. It js especially irregular 
in the absence of the accused and without notice to him, IOC W. N.1062 = 4 C. L.i.4l5 = 4Cr.I» 

L B 521 = 11 Cr. L. J. 416, Set also 12 Cr. L 3. 473 (Bar ) 


S, Sessions Jadgs not competent to alter judgment, once signed —A Sessions Judge has no po" 
a ter or set aside a conviction and sentence once made and signed by him, 33 V, R 49 , 33 B 30 On the 
August 1893 a Sessions Judge sentenced the accused to three years rigorous imprisonment On the 29tn t 'll 
he directed thw the sentence should run from the 26th June, as the prisoner was on that dayconvicK * 
sentenced by the Magistrate and tliereafter in appeal conviction and sentence being set aside, retrial resu 
ill liiv committil to the Sessions, where he w is conviaed and sentenced as above. that under s 3 

'.entence is pan of the judgment, md the express word> of this section forbid the Sessions Judge ** 
the altering order dated the 29th August was a nullity, Rataolal 804. Where a Judge ^ 
judgment throw ing doubts on the conclusion at which he had arrived on the evidence, StUART, CJ » 
tlie proceedings as most unwarrantable, 2 A. 33. But in S H, 43, where a Sessions Judge on appeal annu e 
conviciion by a Magistrate, but omitted at the lime to order a re tnal, it was held that he was not P 
.('•.5VW Aiv!:bAw.sisslft''A»hK*.^v!*.w’‘.'/’ *4 .wv?^ .vwyn^ywft’’ .npinuv.kF -from hisju g 

2P, W, R. 1910 = 11 Cr. b J.178, as there is no question of reconsidering the guilt of the accused. 


6 Even when Judgment has been obtUned by fraud or trick, Court cannot alter jndgmen _• 

-iccused obtained his acquittal under s 247 by preventing the complainantfrom appeanng 

called on by WTongfuliy arresting and detaining him on a false ^arge , though the order was obtaiDC^^^ 

fraud on the Court, tlie Code does not permit the Court which made the order to vacate ft on proo o 

There is no provision resembling Order 1\, r 4 of the Ctotl Procedure Code by which a case can be res ° ^ 

file by the Court which dismissed it, 38 U. 102S. The only oiurse is to move the Local Government to 

appeal 


7. Jadgment final, even though based on erroneous view as to llmttationi.— A Sessions Ju 
receiving v criminal appeal recorded a vvntten order of rejection on the ground that it was barred by Jin’ 
but on n later represenuiion by the pn>oner, admitted the appeal and at the hearing acquitted him- 
that the order of acquittal was mide without juisdiaion the previousorderrejecting the appeal b*'”* 
and not open to review by the Sessions Judge, 19 B.7S2. See Note 9 below 

8 Not open to Judge lo differ from Jury, after accepting verdict— After accepting the verdict 
jury it u no longer open lo the Sessions Judge to i^aiige his mind and refer the case to the High Court 
8 307 The only course open to him is to refer the case to the Local Government, f C. V. N. 688. 
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9. Proper cearift^i*hea mtitake miit -^A jadgment cannot be reviewed The 

proper course isito apply to the High Court under s. 43S ( Uad V/ C Pro , 1 Jth November, 1873), through the 
Sessions Judge, 1 Bar, B R 35t. \Vlu,rc a Magistfite erroneou*.!) dismisses an nppeil as out of time, he cinnot 
Subsequently readmit it on his file on the discovery of his mistike j but tlie case must be referred to the High 
Court forre\ision,8 Bern. L, R. 860, On findingthathehas passetl an illegal sentence, a Magistrate ma>, >f the 
prisoner is suffering prejudice, direct the Jailor to^susprad the execution and merely keep the pnsoner in 
detention, which should in no case be allowed to exceed the teim of imprisonment awarded while the case is 
referred to the High Court, Rat&nlal 137. (tt),S'rmoniyM<(f^ — Where a Sessions Judge discovers he has made 
a mistake, he, cannot himself alter the sentence but must refer the case to the High Court, 33 Vf,R,49; 

‘ 22 B. 919-958.’ SVr also Note a 

10. Does lection apply to orders of dismissal and diteharge7—(t) Caus under i 203 Notes 27 
to 30 at pp. 586-537 See Note 1 to 366 An order of diamissil under s. 203 is not a judgment withiu the 
meaning of this section Per WitiTt, CJ , in 29 M. 126 (F.B) Hut m 4 C. W.K. 28 it was that where a 
Presidency Magistrate orders the dismissal of a case, it is not ojicn to him to rev iselits proceedings. It has been 

that an order of a Magistrate dismissing a case for defiult of appearance of the complainant }s not a 
judgment , but when after examining the complainant or alter taking certain evidence, however incomplete such 
evidence may be, the Magistrate exercises hts judgment U(>oii the merits of Uie comphmt, and makes an order of 
discharge, it is a Judgment which under this section cannot be reviewed or altered by hmiseli— /kr CHOSe, J , 
m his dissenting judgment, 23 C. 652 (F.B ) at p 634—666. 

Otiti under s 253— See Note 18 at p 718 An order of discharge under s 2a3 (1) is not a 
judgment, as it is not a final order m a trial teminating either in the conviction or acquittal of the accused, 
81 U S43,9Bom.L R.25a Order of discliarge passed by a Magistrate under s 253 vvhenthe complainant 
withdrew from the complaint is not a judgment, 29 C 726 (F.B.) 

(ill) Catei under s 259 —See Note 10 at p 732, 28 C. 652 (F B ). 

(iv) Dumissal of an appiat—Av^ order dismissing an appeal for non appearance of an appellant is 
not a judgment) 9 N,L, R. 76^6 Cc h J 993 « IOC. L.J SO^IO Cr. L,J.287 

10-&. la order let cost) andtr t. \S% \3> cabse^aeat to the fiaal win aader », iK.— 'V3ndtrr s. 148 
(3) of the Code a Magistrate who makes an order under s 145. without any direction as to costs, has power to 
order the same subsequently, and sucli latter order is not an alteration or review of his judgment m the original 
case within the meaning of & 369 of the Code, 47 C. 97^ 

10- B. An order Boder < 20l Is not a jadgraent within the meaning of • 369.— On a complaint being 
madf , the Magistrate brdered issue- of process under s 2o4 Subsequent!) on th it date a cross-complaint being 
made the Magistrate rescinded the order and sent both the cases to a Subordinate Magistrate for local inquiry 
and report. Held that the order passed by the Magistrate under s. 204 was not a judgment under s 3(j9 ol the 
Code. There is nothing m the Code which forbids a Magistrate to reconsider an order of this kind on 
suffiaent grounds, 27 C. W. W 691. 

11. Dismissal of appeal for non-appearance et pleader may be let aitde.— In 7 M. H. & B. Appx. 
XXIX It was held, a District 'lagistrate could rehear an appeal rejected for non appearance of appellant's pleader 
when suffiaent cause was shown for such non-appearance. See also 5 R L. R.76ss9 Cr. L. J. 933. But this 
view has not been accepted m Bombay, where even a summary dismissal under s 421 was held not open to 
review, 4 B 101} 19 B 782. Anyhow an Appellate Criminal Court cannot dismiss an appeal for mere default 
of appearance. It is bound to go into the case, even if the accused is not present in person or by pleader, 

9 N. L. R. 76 A 0 Cr L. J. 553. 

But in 46 H. 382 it is held, that it is the duty of the Court to go into the matter and to dispose 
of an appeal on the ments. When a criminal appeal or revision petition is dismissed for default of appear, 
ance, there is nO deasion on the ments and no proper disposal of the case and therefore the Court may 
re-hear it In such a case the order of dismissal for default ol appearance is no judgment at all The order 
is tanumount to an adjournment of the case till some one appears and moves the Court to hear him. {In re .- 
Panga Pao, (1912) 23 M. L. J. 371 doubted.) 

11- A. Where .an accused was charged under s 379, 1 P. C , and also under ss. 75 and 379, 1 P C , and 
at the tnal the Sessions Judge tned the accused on the first diarge alone and convicted and sentenced him and 
tlien inquired into the second charge, t ir , as to previous convictions and then sentenced on that charge , held 
the subsequent proceedings were not valid as they amounted to a rev lew which is not allowed by this section! 

80 Bom. U B. 87 » 42 B. 802. 
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POWER OF HIGH COURT TO ALTER ITS JUDGMENT. 

[.Sr; Note 7 to s. 439 ) 

12. Hj^h Coort haspopowertolalter or review lUjodjment— As soon as the judgment ispronouscd 
and signed by the Judge, the Htgh Court is /unctut officio, 11 C. 42; 7 A. 673; SI A. L. J. 61ssl7 Cr.LJ IT, 
1 P. R. 1909 = 9 Cr. h. J. 306 ; 4 P. R. 1 909 •• 9 Cr. L. J. 378. See. howe\ er, s. 434, 8 t 63. There i» m 
inherent power to revise a judgment once pronounced — Ar Subrahm^vi^ A^ver, J, in 29 H 128 |PA) 
23 M. h J. 371 « 12 M. L. T. 350 « 13 Cr. L, J. 710. The words * other than a High Court' do not gne to » 
Duision ileiicli oI the High Court power to review its judgment in a criminal appeal The words artio 
be accounted for by the power of review given to the High Court under s 431, on points speaally res?ntil 
by the Judge presiding at the High Court Sessions, Ralanla] 791; 1 P. R. 1909 Cr. L. J. 306; 46 C.M 

It should be noted that s 369 as amended makes it clear that csen the High Court have no unlimited pontis 
01 lUenng or renewing theirjudgmentsaxe as provided b> their Letters I’atent 

13 Judgment or order not complete nntU signed and sealed.— A judgment of the Allahibad HighCcifl 
was held not complete until it was sealed in accordance with Rule 83 of Rules of 1899, and that up to lhatiiw 
It maj be altered bj the Judge or Judges concerned therewith, without any formal procedure by wayof reuea d 
judgment, 21 A. 177 Joltoued in 27 A. 92, where it was held, that the High Court is not precluded fromcn^'^ha * 
mg in applK-.iUoii lor revision merely because an appeal petition from the same conviction has been pre'ivu''? 
dismissed on the ground that no appeal lay, coupled with the remark to the effect that there appeai’fd^ 
ground tor taking up the case in revision These two rulings were recently y^i/Zoaicrfin HA. It J. 61^ HI* h. 
47. An application to re hear must be disposed oi by the Judge who originally heard the case. ilrtfalsoM 
L. J. 80 = 10 Cr. L. ’ r"" ’* .... j K..fnre « n 

signed, 33 0.628 
accused and witho 

copied and signed and sealed and communicated to the Court below, the application was ordered to be resiwm 
7 C. W. H. 7 

li Dismissal of revitioa application for BOD.appearanee of pleader.— The High Court haj bo 
under this section to review an order dismissing an application for revision made by an accused mi 

the only remedy is by an appeal to the prerogative of the Crown as exercised by the Local Government,! **• 
/ollomedin 10 B. 176, also 14 C. 42 and 1 P.R. 1809 — 9 Cr. L. J. 306. Even if the application for ^ 
dismissed for default, the High Coua cannot re-hear, 23 H. L. J. 371 *» 13 M. L. T. 350 = 13 Cr L.3 HO on 
see 48 M. 382 in which 23 M, L. J. 371 IS doubted. See above Note IJ The High Court can set aside its 
order dismissing a revision application for non .appearance of pleader, 10 C. J. 80 10 Cr. J ® 

if It has been disposed of on the merits bimilarly, when the High Court has passed an order in revi5t®° ^ < 
h 4J9, It has no power to review its own order, (1903) U. B. R. (Cr. Pr. Code) 35«s8 Cr. Ii.J. 465. It wOUlQ i» 
do so on die ground of the discovery of fresh evidence for the prosecution, since the Police ought to i 
produced the evidence jas to previous conviction) at the trial, Rataalal 458. High Court has nu 
review an order passed by it rejecting an appeal, 46 C. 60, 47 U. 428 s= 146M. L. J. 456. 

15. Judgment of singln Jndge or Division Doneh of High Coort rannot be interfered with by 
or by Division or FnllDeDcfa —The powers of a single Judge m a matter with which he has junsdictionW 
arc the powers of the Court and cannot m any way be controlled by a Bench or Full Bench of 

no appeal hes so no revision lies. Both procedures imply subordination or infenonty which does oo 

1 P. R, 1909 =9 Cr. L. J. 308; 4 P. R, 1909 =9 Cr. L. J.378 ; 8 P. R. 1909 « 10 Cr. L. J. 314. See ' 

14 C. 42 (F.B.), 10 B. 176(F.B.), 7 A.672 and 27 A 92 But re; Note 11 above. 

16. Remedy for erroneoos order, — Remedy against an erroneous order of High Court in its ^ 

jurisdiction is to petition the Local Government— the authority with whom rest the discretion « 
executing the law or ot commuung the sentence Ratsnlal 791; B. L R. Sap. Yol. 438 (FH.)*“6 ’ 

14 A. UJ. 61 = 17 Cr. I».J.47. In Referred Trial Ho 40ofl9(to. WiUTE, CJ and Moorb. J, after connrn^ 

the sentence of death on the accused, entertained serious doubts as to the propriety of the conviction. 

Lordshtjjv holding that they had no power to review their judgment, rejxirted die case to the Local Gove 
with a strong recommendation for a free pardon under s 4VI 

LOSS OF JUDGMENT. 

17 tn ease of loss of Jadgraeat and records after conviotioa, Coort nay restore by , 

—There neenis to be no provision of law which empowers the High Court to quash the 
und sentence because some of the material records of the Sessions trial have been lost There 
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proMSion oi law which enacts that, unle^ all the records ol a case are in tlie Court house at the time of convict 
ing and sentencing, the conviction and sentence are void and should be quashed or that the trial has been held 
without jurisdiction or the sentence was passed without junsdiction. Where a judgment Ins been lost, it is 
open to the Judge to re-wnte from memory the substance of it, 8C.L.J.S2. A Court has inherent power in 
case of loss or destruction of a Judicial record to restore such record seeUC.L.J 243;88U 498 


Presidency Magis- 3^0. Instead of recording a judgment in manner Iiereinbefore 

Irate s judgment provided a Presidency Magistrate shall record the following particulars — 

(fl) the serial number of the case , 

{6) the date of the commission of the oficncc , 

(e) the name of complainant (if an) ) , 

(d) the name of the accused person and (tveept m the case of an European British 
subject) his parentage and residence, 

(c) the offence complained of or proved , 

(/) the plea of the accused and his (.xaminatioii (if aii) ) , 

(j^) the final order . 

(^) the date of such order, and 

(0 m all cases m which the Magistrate inflicts impnsonnunt or fine exceeding tuo 
hundred rupees, or both, a brief statement ol the reasons lor the conviction 

Notes.— s. S63 for summary iriab s, 362 as to record of evidence by a Preaideiicj M i^iatrate and 
s 441 for power to supplement his decision and $ $37 as to irregutarmes in judgment etc. 

1. Ifl petty cases reasous for coavlctloa need net be stated —Imprisonment in default of payment of 
fine IS not a sentence of impnsonrnent within the meaning o(cL(t)of this section. The meaning ol that dau-tC 
is that where the offence found is suflicienity grave to involve a fine of Rs. 200 or imprisonment as the substan- 
tive sentence, the ^^aglstrate is bound to record his reasons for the conv ictiqn !,o as to enable the p irty to briu«. 
the matter up to tlie High Court . but in petty cases, which can be met by a fine of a few rupees the decision o' 
the Magistrate may be recorded shortly, 14 C. 174. 

2 ESeet of not glrlsg reasons —Where reasons are stated they should be slated in such a maiiir^ 
that the High Court on revision may judge whether there were sufTicient materials before tlie Mdgislrjt*- i 
support the convicuon IS C. 273. If reasons are not clearly stated in an apjieatable case, the conviction is Ii ib 
to be quashed in spite of s. 537. But the law does not demand a full and complete stalemfiit ol rwsr 
31 a 933. 


3. la aaa-apptwlable caaea caaaaaa (wt aowxleUow gawaraUy b« atwV 

not appealable to High Court, a Presidency Magistrate should state his reasons for i 
ihit the High Court may judge as to whether there were suffiaent matenals befoi 
the convictioa Where the notes ol evidence taken by a Presidency Magistrate 
materials upon which the pnsoner could legally be convicted and the Magistrate 1 
reasons for the conviction under clause (*), the conviction was set aside by the High ( 
provisions of s. 537, IS C. 272. ln8C.WN 537, it was further AeAf that the reasons f 
show the previous conviaions m order to justify the punishment imposed see, how»“ 

4 When lantenee of ImprUooraent U passed, reasons for coarletlon to 1 
requires that in case in which the accused is sentenced to imprisonment a I resfd'D'- 
bncf stTtement of the reasons for the com ictioa It is not suAcient for him to 
for that may necessarily be implied to be his opinion from the fact that he has 
contemplates something further as the reason for the conviction 27C.48L IhITEtj 
the High Court set aside the judgment of a Presidency Magistrate which was 

tlieaccused. 1 believe the evidence of the compliimnt ard the witnesses 

satisfy the provisions of this section, which rctjuired the Magistrate to gii»« 
the convicUoa 
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THE COBE or CRIMINAL PROCEDURE 


{Chip XX\^1 

8. Section doei not apply to cases under Wortsoen'* Breach of Contract 4c t— The provisions 
section do not apply to cises under Act XIII 1859, where no offence is conimllted and « here there a no 
accused. 72 C.tSl; 4 a W.N. 253: 20 U. 238 at p. 238; iS B,Z6Bi 11 X. 262 and 4 H. 234. 

371. (1) On the application ol the accused a copy ol the judgweai, 

eta*^?o be desires, a translation m hjs ow n language, if practicable, cr 

accused on applica m the language of the Court, shall be given to him without deU). Sadi 

cop> shall, m ,iny case other than a summons case be given free of cost 
(2) In trials b> jury in a Court of Session, a copj of the head> of the charge to the 
jury shall, on the application of the accused, be gvten to lum without delay and free of cost 

(3) When the accused is sentenced to death by a Sessions Judge, such 
seurenced to deadT^” J'^dge shall further inlorm him of the period within which, if he wish«M 
appeal, his appeal should be preferred 

Kotes — 1. Limitation ~An appeal against a sentence of death must be filed mthin seven day* 1^'®' 

the dateof the sentence— y4f/JVf'<t/‘1877,5r*. // ISOandv^r/ ISff.A;* IJafAdlXofS'Si^ 

1, Remission of Coart-fee on copy of Jadgment — In the exercise of powers oanferred by s S5 of 
Court fees Act (No Vli of 1870) the GovernorGenenI in Council is pleased to remit the Court fee 
translation of judgment in a case other than a suramons<ase and a copy of the heads ol the Judges®^ 
to the jury when the copy or tlie trinslation is given under tins section , nlso on a copy or translationof* J“ 4 
ment \w -v sv\mroon&«a=* when the accused is in y-iil— (7PVfn»iMf of Iniia, tfo ® 
lO/A September, 1889 {CMife of Mia 1889, Pxrt /, p. 506) 

3. Appeal not to be rejeeted for oopy ot jodf m«nt not being elamped.— SVhere an 
rejected an appeal from a conviction under s 323 1 PC, because the copy of judgment of 
was not stamped, the High Court reversed tJie order of the Lower Appellate Conn underlie above nottfi 
Rataalal 364 

4 Who are entitled to obtain copies — AU ptosecwlots whose clvarges are dismissed, are 
the order of discharge, and are therefore cntiUed to obtain oopies of the order made by, and 
taken before, the Magistrate, 8 C. 168 « toa L R. J99. An advocate against whom remarks havebeen*”"® 
a Court 1)1 fl judgment imputing to him misconduct should have furnished to him on application a copy « 
jiidgnient containing those remarks in ord^er to enable him to explain his conduct, 6 Bow. L. R* 5**’* 

S 548 , 

372. The ongtnal judgment shall be filed with the record of pro 

Judgment when to ‘nhere the ongmal is recorded in a different language from 

be translated. of the Court, and the accused so requires, a translation thereof into 

language of the Court shah be pdd^ to such record. 

Court of Session to 373. In cases tned by the Court of Session, the Court sbaii 

and^s^?enre iq'd"I a copy of Us finding and sentence (if aiij) to the District Magistrate w‘ 

irict Magistrate. the local limits of whose junsdictioii the trial was held 


CHAPTER XXVII. . 


Of the Submission of Sentences for Conurmatjdn 


Sentence of death to 
be submitted by Court 
of Sessioa 


374. When the Court ol Session passes sentence of <l<»tli, c 
ceedmgs shall be submitted to the High Court and the sentence sw 
bt cNcciited unless it is confirined by the High Court 


Notea. — Sees . 31 


1. For Form of warrant of conmiitnient underscDtenceof death, wNo Sl.Sdx V. 
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2 Des«r|ptloB of weapoDi, ete.« prodsced In Conrt ihonld be on record In certain cases* lien 
or gne\o«5. hurt has been ciusetl by n Wow Irani *i stick or oUicr weapon the weight ami dimensions of the 
weapon should be stated in die Sessions Court proceedings with such pattlcularity as nny embiL the High 
Court (whidi lus no opportunity of seeing it) to form an opinion as to the chariclef of the weapon and the 
intention with which it was probably used The mere entry of a slick or a stone in the list ot property 
pnxhtcetl before the Sessions Court does not enable the 1 Iigh Court to Judge w helher the stick or stone w i 
deadly or a comparatively harmless weapon.— // r Cr Ctr p 10 In all cases referred to the Chief C mt 
for confirmation of sentence of deatli and in all ci^ where death or serious bodily injuries are found 
to have been caused b> an accused person n full and iccurite description of all weapons produced in 
Court m connection w ith the trial should form part of the record transmitted Such dc'Cription should in tlie 
case ot cuUvng UisUnmewts ot "vW kinds wetude mewuow <A the condvUon oi the edge and iw the case of aV\ 
weaiwns, not being firearms their dimensions and weight— A/w Ctr p 238 When any article or irlicles are 
produced in evidence before a Criminal Court a descriplioit of such article sliall be entered under the Courts 
Signature on the flysheet of the record. This desaiptiun should always include dimensions and weights when 
dimensions and weights are material either as regards the article itself (as in excise and weight and measure 
cases) or as regards the use tliat was made of it (asm murder and hurt cases) Each article should be diatm 
{pushed by a letter or number and when reference is made to ft in the course of the evidence the letter or 
number shall be quoted.— C./* Cr Ctr, ParrV, No IJ 

3. Praetlee— High Conrt nait be latlifled on facta at well at law —Bombay —In casei sent up to the 
)Iigh Court for confirmation of sentence of death It is the practice of the Court to be satisfied on the facts as 
Well as the law of the case that the conviction IS right before it proceeds to confirm the sentence RatanUlTlO 
III the Bombay High Court when a pnsoner has been sentenced to death even though the com ictiotl w is w ith 
the unanimous verdict of a juo. the whole case referred is before the High Court on matters of fact as wellaaon 
mattersof law,17 Barn L. & 1072 « S Bom. Cr Ca lOSsiSCr L.J 81B Tlie correctness of the procedure was 
doubted. 

Cli/rttZ/rt.— )\hen the case ts referred to the Higli Court under %. 874, the Court is bound under this 
section to go into the facts of the case.althoughtheconvictionwasby the verdict of a jury, 19 W R.67. Uut 
this rule will not be followed in hearing the appeal of a co-accused not sentenced to death along with reference 
under s. 374, m the case of a person sentenced to death 2 C. W N 49 Thos a person sentenced only to trans- 
portation for life may be m a worse position as regards invoking the Appellate Court than one sentenced to 
death, 11 B L. R. 14. &e also 20 W. R. 19 Where there is a case of dear failure of justice to a person sentenced to 
transportation for life matnalby jury the High Court can only bring his case to the notice of the Local Govern 
ment to be dealt with under s. 401. 30 C W. H. 165 

375. (1) n when such proceedings are submitted the High Court 
1*^0 w e r to direct thinks that a further inquiry should be made into or additional evidenc** 
111 ” d V or^addmon^ taken upon any point beanng upon the guilt or innocence of the contacted 
evidence to be taken person it may make such inquiry or take such evidence itself or direct 
It to be made or taken by the Court of S"ssion 

(2) Sufch inquiry shall not be made nor shall such evadence be taken in the presence of 
jurors or assessors and unless the High Court othenvise directs the presence of the convacted 
person nuy be dispensed with when the same is made or taken 

(3) When the inquiry and the evidence (if any) are not made and taken by the High 
Court the result of such inquiry and the evidence shall be certified to sudi Court 

Note.— This section is an excepuon to s. 3o3 

1 High Coatt't power to take wddlUoaal ^Tldeaee— Under this section and s. 42s the High Court 
when recording the further evidence could dispense with the presence of the accused espeaally where the 
addiiional evidence was recorded by itself, asm the Rauga Redii Murder Cure, 24 H. 5^ See Cnmwal 

SZ o/ 1906, AUahabitd Htgh Court Under the powers conterred bj this secuon, the Bombay High 
Court in 19 R. JM admitted a confession rejected the Sessions Judge. In 16 P. W R. 1911 es 12 Cr L. J 412, 
live High Court admitted further evKkace la an appeal from a conviction of mnnlerand inspected the building 
where the oSeoce was altafed toImvebacBCoaautttd. 
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376* It aaycs. f*-«cSn:tt'Si tmiar S>-? v*''^f2rcrjs£5rj:6j 

ad o® 2J'v<»rir3 crt-^jiTT, tr-*- O'er" — 


Co} trjX7 cc— ‘!n3 t£“- «ftr:tsrxsi or fa_=* sej' ot£«r s^rn'ercs- 

(£) nAv a-trili tfc'*- ccn-victH^ a^d cors'^s. tfc'*- acdi^ c£ cSsigs wLc ^ 
S'2.'’ ^r.1 Oj*^ r~^^t fc'TS’ <T^~^<££^ Pttt, r" c^dsr a c-®^ tnal re Ci* ‘ac*® or aa 
ciari.e.C’' 


('f) irsv aerrnt the aessued pe—oa 

P-rey*-^ tc ^ re* f^der r ® coaSneata^ «h3ll fc**- raade cadis’ ths* «eca'3c ca— l-O 
all -ir^d pr<d^ns/ as appeal h.'?-* eipsred, O''. u 20 appeal cs p'^<-r ed wi h-a «ccJ: pen >- ^■-' 
•rr h appeal li tS'pea.eii 

ITc-jai, — i. PsTr»» cf EI^ Ceut M aess! cirkces aad d:?ect £r«a& Oc a ewe ®«a c? 

* 6 re-f^^-racrtert tfe«-tr*-osc£ drsaA. lSs Hi^ Coert 12 B C. W. K, tU etde^ a cfi» 

^Ti'iecoa w?-i arsl firah«r (rrdesar waa neceatiry at r. 13 CL ^ HI ^ ^ ^ 

12 Cr. L 1 4*1, TO^-er®^ d:* Hj^ Crtr* dlr®ta«r^ the f«»cial « tie asrcsed, wias was laaiir'iEdsf la t_e 

Ca^ cc tf-esa'aerigrg-acirajraag-sreg; tecr; a?^--»rfcs»<fertei:& 

2. PerQ- ef EI^S CcTrt ca ac^laal <r* cisdsy, ta ecerwi airaed *2 etna* rf*s-e 
Crd!s< oe ti* rrias** a ca. e »!;.»-* t£*r app*-Ea=t was tntd r r nisrftsf aQ’’ co ficw!!= fe^ ^ 

•5.2r2a&i SrtI L P C,aad wai err^etsd c< taeisr, L"* to £adiaj was g i v e e 00 the nssir charser 

0QW appeal afirjo:asdt-i®4act:j»^io»t!»cfcarjeo»tacni<if,bc*//4/tIatitwascDfE?s*sc.fc*'Ct3 

the *,/peZ«l oe the tricor eharjje, at Jwcgfc ci> Cedisj was rBooided, provried esidecc*’ co 

«'Wr*r-,8P E.t313»«iP L.e.l213*s23P.W ILtStS^lf CT L.].r7t. 


Or E'er? cr a o* new 
i^zerce to te •t^ced 
ty two Jedyej. 


37r« In e^cry case «o subTctted, the cmififEsiQQa 

ar> res' «er.iftnce or order passed by the High CotA shaE, whfis ** “ 
cofiatsts of two fr- rao*'e judges, be niadev passed e^*d br a 
of th»Ta 


37 B. When any such case b heard before a Bench o' jodges ard =otJi Jcdg=^ 

divided ni op nioa the case, with th®ir opmiona t&ereon, «hall ^ „ 

■'ifSSriipnrnf' =■ 

d®S\er hi5 opinion and the judgment o- order shall follow «t.cfi opu-i 


irot«.^Bd|e towhon cm 1j rtferred ctay decide aceordcif t« fca ewa 
refer'ed to a thrd Jadge, it is tJi* doty <rf that Judge to cipTS* aad act opoa die optmoa at wfn rr-r-d- 
hraae'' defisi “ly amsed, and not necessarily to bold dsat tfce optmoa cc tbe on* m farocr 
shoo!d fctvzil, IS3T A^W If 123 dut^l'nz trota tfr* jadgtcec* of SIahmood J, fn 18*S i- K ^ ^ 
ofoptnon that the pnnapleougtj tobetbat wfcereveroTe Jodgewas tor acajcittal tLeacccsed , 

the benefit o' th^sas^ and l>®actpjjtt£d. ab>o s. 429 In IT C, K 1213 = U Cr J 642- 
to wbwo the case was reietred, there being a d^^Scrence of opinion be tw ee n the Judges who firs* 
appeal, cpfet/3 the conviction for lanrder bo* did not pass tfc®- cap tal sen'ecce ‘of d’O reason that tse 
the capital sentence bang over their beads Ur six inontbs owing to the delav tef fir- High Conrt. 


379. fn cases mbmitted by the Court of Sesaon to the High Court fo- the 

of a sentence of death the proper officer of the High Court shall 
dela} , after the order of confinnation or other o'dsr, has been made ' 
Sent for eoBfirrmtion High Court, send a copy of the order, ueder the *eal of the High Court 
attested mth h is olEoal stgeature to the Court of Session. 
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380. Where proci,c<!mjjs nre submitted to a MiRistrate of the first class or a Siib- 
Divi'-ioinl MapHtrate as proxidcf! b> section 562 such Magistrate may 
submitted^j'^MTp^ thereupon pass such sentence or mahe such order as he mipht ha^e passed 
trate not empowered or made i( tin. case had onqinali> been heard bj him, and il he thinks 
562 !*'^ section further inquiry or additional caidencc on anj point to be necessar}, he ma) 

make sucli iiupiirj or lake Mich ctidcnce himself or direct such mquirj or 
c\adcnce to be made or taken 

Keies.— 1 Tins sectnn is new TlcSelect Committee m their report saj Uehate omitted Uils 
clause In the Bill as Introduced for reasons already given under s. 31 ante \\e have substituted a clause 
providing the procedure to be f 11 n\ed when a Magistrate not empowered under chase 562 is of opinion ihn a 
first offender should be dealt w illi under that section 

2. Boperlor Uaglstr&te cannot refer the ease back —A second<hss kfaglstrate found the accused 
Euiltj of an offence under b.3‘’S ] P C nnd lie sent the record and the accused to the District >fagistraie 
under s. 662. Tlie District Magistrate sent llie case back to tlie second-class Magistrate pointing out that 
s. 562 was inapplicable. Held Hit, District Miglsinies order was Illegal inasmucli as s. 380 of the Code enat^ 
that such Magistrate ma) pass sndi sentence or order as he might hate passed or made if the case had 
onginallj been heard b> him and he could not hate sent the case to the second-class Magistrate for i|,e 
purpose of sentence if he had origuiall) heard it 4 L B R ISO «=7 Cr L> J 4(9 , 1 L B R. 121 referred to 

1 What order laperlor M&gUirate tn&p make — Whether a Afagislrate to whom a case [s 
submitted under s. 862 pro\iso cm pass uuler ibis section any order other tliin a sentence or nn order for 
release on tlie probation » 4L B R *7T«8Cr 475 

L Saptflor Hsgtilrate may (vea aeqalt— In lOtS U B R. lit Qr 65 » 16 Cr L. J SSS it was ^r/i/that 
tlie Magistrate to whom the proceedings were submitted under s. 562 was not pretented from acquitting the 
accused under the powers tested in hint by this section if on a perusal of the evidence he comes to the 
conclusion that the coiiMCtlon ought not to stand 4 Cn B R 377 b 8 Cr ^Inferred to 

9 Appeal Ilea against eonvictloa to SciiIodi Covet— A conviction under this section must for purposi-s 
of appeal be considered to be passed by a first<U5s Magistrate and appealable wilhm the meaning of*. 40S an,i 
not a contactlon within die meaning of s 407 17 Bom L R,895Bl6Cr Z^J 739 


CHAPTER XXVIII 
Of Fxecotion 

2Sit fPAcrr a scnfcnce of cfbifA passtoj 6) a Court ofScssrorr is sufimitfct/ fo tfic /figfi 
Court for confirmation such Court of Session shall, on receding the order o[ 
Fxecution of order confirnnlion or other order of the High Court thereon cause such order t() 
passed under s. 376 be carried into tfitct bj issuing a wamiu or taking such other steps aa 
maj be nccess.ar) 

Notes.—! For Form of warrant of execution on a sentence of death let Sdg V No 35 anl on 
commutation No 36 

2. Order of High Court to be comnionl ated to SoperlnteadeBl of JalL— Sessions Judges are directed 
to make arrangements for communicating e\et) order of confirmation resersal or commutatiun of sentence o| 
death to die Supenntendent of jid wherein the prisoner is confined xvitl In 24 hours of receipt of the order In the 
Sessions Court, Jtfodras let of Proettet t 249 

S. Reference to Oovernment In eaies of lafavtletde.— In nil cases where womenare convicted for the 
murder of their Infant-children a reference sf ouldbt made dirough the High Court to the Cm eminent with arj 
expression of his opinion by the Sessions Judge as to the proprict) or odicfwrise of reduang die 
Madras C O t^o 404 dated WA rebruory 1BS4 
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THE CODE OF CRIMINAL PROCEDURE 


[Chap. XXVIII. 


Postponement of 382, H a noman sentenced to death is found to be pregnant, the 

capital sentence on High Court shall order the execution of the sentence to be postponed, and 
preg:nant women. may, if it thinks fit, commute the sentence to transportation for life 

Notes —1. For Form of \varrant after a commutation of sentence, see SckV, No 36. 

2. It Is only the High Court that can postpone ezeeation,— The Higli Court is tlie only tribunal in 
which the law vests the power of postponing the execution of a sentence of deaili (passed and) confirmed on a 
woman found to be pregnant, Weir II, 441 SiKha case, the Sessions Judge is competent on1> to direct the 
postponement of the execution of the sentence, unul further orders of the High Court The High Court is 
now under sucli circumstances empowered to commute the sentence to one of transportation for life, if it thinks 
fit and this is an instance of a case contemplated by s. 369 in which the High Court alter signing or passing 
judgment, may alter or review the same 


3. Englbh Practlcea—This is an instance of a ‘ Repnexe' or ‘ Respite ’ In England when a woman is 
convicted and sentenced to death, the Clerk of the Crown after sentence is to ask whether the woman has 
anything to say in stay of execution of the sentence If she then alleges or the Court then or later has reason to 
suppose that she IS pregnant, n jury of twelve matrons should be empanelled sworn to try whether or not she i» 
quick with child. If the jury require the assistance of a medical man, a medical man is requested by the Court to 
retire and examine the prisoner and is then examined as a witness. It the jury find that the prisoner is quick 
With child, the Court stays execution ot the capital sentence until tlie prisoner is delivered of a child, or it is no 
longer possible Uni she should be so delivered Sec Halslury, Vol JX, p 375, Arthbold p 242. It is for the 
prisoner to plead pregnancy and unless she so pleads the right to a jury of matrons i» said not to be absolute, 
R,\ //««/, 2 Cox 261. 


383, Where the accused is sentenced to trampoTtaiion or imprison 
Execution of sen ment in cases other than those provided for by section 381 , the Court passing 
tati^ori**^ transpor* sentence shall forthwith forward a warrant to the jail m which he is, or is 
in other cases to be confined, and, unless the accused is already confined in such jail, shall 

forward him to such jail, with the warrant. 

Notes.—!. Sentence at transportation oa woman, If not appealed against, to be referred to 
Government— Under the orders of Government, the Chief Court has directed that in every case in which 
a sentence of tr'insportation for life is passed on a woman for the murder of her iiifant<hild, and the sentence is 
not appealed against, the file Of the case shall, alter the expiration of the period allowed for appeal, be forwarded 
to the Chief Court for submission to Government with a view to the considention of the question whether any 
commutation or reduction of the sentence to be allowed Pun Cir’, Chapter \LIV, p 402 


2. Warrant of Imprisonment— Schedule V, Form 29 gives the form of a warrant of commitment on a 
sentence of imprisonment passed by a Magistrate The signature of a Magistnte to warrant, should not be 
affixed by a stamp, 6 U. 396 

\ 3. Sentence of Imprisonment commences when it b passed. — A sentence of imprisonment ought to 
commence from the time that the sentence is passed, unless there is some lawful reason for ordering it to 
commence at some future period, 3 B L. R. Ap Cr. 50 = 12 W. R 47. A sentence once passed might be post 
poned by Legislittve enactment (s 397j or by judicial order warranted by law (ss 3a and 426). When ajMigi=> 
Irate after sentencing two persons to separate terms of imprisonment, admitted them to bail in order that they 
might have the "ineans of apjaealmg, it wis Ar/dthat admission to bail did not make die sentence one to 
appeal, upheld time and consequent!) illegal,? C. L. R. 393 , i2 W.R.47, 

had the capital se \ ! < , , 

QcDcemcnt of fmpriioDment caimot be antedated,— A sentence of imprisoium-iit lor punou 
up IS illegal, but sentence of imprisonment until Uie rising of tht. Court ui^guod and fulAbth^ 
379, »ia„_9p. VI. R. 1907 = S Cr L.J.217; 4L B. R. 152i=7Cr. * ' / 

Procedure in cases ,|^’n Court to commit prltonev to Jail outside the 
submitted to High Ui, ,«>, |u n case reiened under s 307 the High Conn ( 
ou or con rma on i rd rxit in ihe exercise oi Its ordin iry urigm lU 

‘ -Mivudei* lo the wairant within the lemtonal limits of 
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the High Court Ss required to send llie accused to the jail la ttliich he would be confined by the Court siibmitling 
the case, subject to any rules under s. *511 s-v 7 8 md 9€>f Prisoners //<■/ III of iflOO do not npply tosiicli i 
case 79 C.S88 (FB) 

8. Illegal to order coafloenient In * PoKee Lock ap —fit the absence of a notificition by Local Govern 
ment declaring a Police I^k up ns a phee where person sentenced to imprisonment may be confined 
It IS illegal for a Magistrate to direct the prisoner to suffer imprisonment in such a place, 7 L B R 62sz 

19 Cr.L.J.10 

T, Period of imprisonment how to be e&tcnlated —In calculating sentence ol Imprisonment the day 
upon which the sentence is passed a id the diy of release ought both to I e included and considered as days of 
imprisonment, for example i man sentenced on the 1st january to one month s imprisonment should be released 
on the 31st January, not on the Isl February tAn/rir GO No 2411 dated 22nd Novetii6er,\S’i] In calcuUt 
ing their (soldiers ) sentences of impnso mem the rule laid down in para. tl^^Queens Regulations') is that the 
day on which the sentence is signed and the day o' release shall both Iw included * • * This rule is 
founded on the pnnaple of English Law which o nits to takd notice of fractions of days and considers a year 
completed on the last day of the jear A soldier who li sentenced to imprisonment for one year on the 
1st January is entitled to be released on the 31st t) cember and ii detained on the following day he is illegally 
in custody This methtxl of reckoning sentence is further enjoined m Itengal Nilitary Regulations s 43 
para 27 Oudk Cr Dig , p 2a 

8 Endoriemeat of prevlons eonvtctlon on back of warrant— Every Criminal Court when it passes 

a sentence of impnsonmenl or transportation shall endorse on the back of the warrant, with which under s asj 
It forwards the convict to jail the foUoai tg | irticuhrs —{ i)age ofthe convict (^) caste of the convict (r)place 
or residence of the conv ict (if) plea ui tlie convict and (e) opinion of the assessors (where the trial is conducted 
with the aid of assessors^ *’ 

Ifatthe trial any previous conviction has becnest il lished Uie follow mg particubrs shall also be given — 
(a) name of the oSence of which the convia was previously co ivicud (^) sentence passed i [ion him (Odate 
of such sentence and (if) name designation of the trying authority 

The above particulars shall be written in tl e same language in which the warnnt itself is written.— 
Penn. H C Cr Gr p 38 

9 Warraok of execution— directions as to— See C P Cr Gr Partll No 3o 

384. Every warrant for the execution of a sentence of imprisonment 
fore'x^tio^ shall be directed to the offirer in charge of tlie jail, or other place m which 

the prisoner is or is to be confined 

Notes.— 1. Separate warrant for etch prisoner — A separate warrant should be issued in case of each 
pnsoner and a definite period of impnsoiiment should be seated. Thus an order directing a person to !« 
imprisoned ‘ until he gives security is bad BC.6<t 

2. Confinement la Jail other than that stated In warrant nnlawfnl —In 11 C. 027, it appeared that 
a Sbenff’s officer delivered over to the officer m charge of the Alipore Jail a Judgment-debtor w ho had been 
duly committed to the Presidency JaiL It was held that the impnsonment was unlawful See also 29 C. 238 
(FB.^ , 

Warrant with whom 385. When the pnsoneris to be confined m a jail, the warrant shall 

tolwlodged jjg with the jailor 

* 386. (1) Whenever an oficmler has been sentenced to pa> a fine, the Court passing 
Warrant for levy of the sentence may Lake action for the recovery of the fine m eitlier or liotli 
of the following ways tliat IS to sa) it may — 

(o) issue a warrant for the levy of the amount by attachment and sale of any moveable 
property belonging to the offender , 

t««tion li >ut«l tut«df)rtlw oriciasi •KVion by Act XTllI vf 
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(ii) Com/'ensatioit under i 250 —When campens-ition is ordered lo l>e paid under s. 250 the proper 
proccdwrelstorecow ihe fine in the first itisUtice under this section and s. 3!f7,andi{ not recovered, then alone 
can the Magisinte order impnsonment, 8 L. B. R. 3) t it 0. Ill and 851 ; 8S K> 137. See Notes 31 and 32 under 
s.250atp. 710 

(lit) under s. 545, f u 

(ir) Excess eMarffe and rai/w ryfart « not fine —The excess charge and fare mentioned m s. 1 IS of 
Act IX of 1800 {Indisn Raiij.3y) Is not 1 fine Uioiigh it may be recovered as siicli, and no imprisonment in 
default can be inflicted, 20 M. 8SS. See Note It to s. 33 at p.S5 

(p) Court and process fees— \ Migistrite can recoier the costs of the Conn fee paid upon the 
complaint and Uie process-fees from the accused, but he has 110 authority to order impnsoiimenl in default, 
1 Bor. 8. R. 89S. 

8. Fine matt he levied by the tame Coart with at little delay at pettlble.— See C P Cr Ctr, Purttl, 
Ko 33. 3S9 The siiccessorin olhee of a Jtidgeor Magistrate mny levy a fine imposed b> his pr^eccssor, 

9 W. R. 50. But the Court tint levies the fine must be the same as the Court which imposed it 1 here should 
be no delaj in the 1e\-j of a fine directly oit passing a sentence, which includes a fine leviable by distress , 
vvhether that be the only punishment or not, ft fs quite lawful for the Magisuate to issue his warrant for the 
levy of the fine by distress and sale ot the goods of the olTender, ir, imprisonment and distress may be 
simultaneously ordered, the hw nowhere providing that hnes may be levied by means of impnsonment, 
22 C.139; SB.L.R.Appx. XLVII at p. 49 1 see 8 W.R.dL The levy of the fine should not be deferred until the result 
of any appeal the convict may prefer, be knownj nor can the Appellate Court order a Lower Court to abstain 
from issuing such a warrant, 2 V. R. (Cr. Let.) 13, 

4. It U Ujal to pats tenteaee of floe agatnit several aeeased coUeetively and lodlvldaally?— A 
sentence of fine must be specific as to each person fined It is not legal to pass a sentence of fine on the 
prisoners individu.'illy and collectively, 8 H. R. C. R. Appx.y. When, however, the payment of a fine or fee 
18 ordered to be made Jointly by several persons convicted together, it may be recovered from all or anyone of 
them, and if payment made b) one is nullified by the reversal of the order as to him, the liability 0! all and 
each of the others revives, as what was done subject to appeal was but provisional or subject to a condition 
subsequent, Rat&aUl 90. 

5. Fine may be levied at any time within six year* — rine may be levied at any time within six years 
after the p<issing of the sentence or dunng the term of imprisonment if it exceeds six years, and the death of the 
offender does not discharge any of his property Irom liability winch would, after his death, be legally liable for 
bis debts— tttfe s 70, 1 P C , Batanlal 207. The attention of Sessions Judges and Magistrates is called to the 
fact that proceedings are seldom taken to recover fines alter the imjirisonment in default has expired If, at any 
time, subsequent to the return of the original warrant and within a period of six years from the passing of the 
sentence, the fine, or any |wrt of it, remains uiijwld, and the Court, from information gained, has reason to 
think that there is any moveable property belonging to Uie odeuder, it should Issue a fresh warrant for the 
attachment and sale of thxt property within a speoal period, returnable within a certain time — H C 
O’ Ctr, p. S3, also miAttss, 118 

6. Liability to fine docs not ceaie when imprisonment ii undergone in def anlt.— An offender who has 
undergone the full term of imprisonment to which he »ds sentenced in default of the payment of fine, is still 
liable to have the amount levied by distress and sale of any moveable property belonging to him, whicli may be 
found within the jurisdiction of the Court passing the sentence, whether the ofheer who inflicied the fine issued 
any speaal direction on the subject or not, 8 W. R. 61. The imprisonment which the Court is authorized to 
impose in default of payment is intended as a punishment for non paj ment, not as a satistaaion and discharge 
of the amount due Ratanlal 91. But see the new amendment made by the Insertion of the proviso under which 
no wvrranl can be issued w iihout special reasons when the accused has undergone the full term of imprisonment 
in default of payment of fine. 

7. Court thoald exercise its dUeretien whether fine ihoald be recovered even after Imprltonneat.— 
The Uw IS merely permissive and not imperative. When efforts have been nuide to realize a fine by distress and 
sale, oiid^^whenilie offender has undergone the imprisonment awarded in default of payment of fine, the Court 
should exercise its discretion, according to the arcunisUnces of eadi particular case, as to whether, after the 
release of the pnsoner, any further steiK should be token towards the realization «f the fine within the pe 
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allowed bylaw [{there is reason to believe that the o^ender was able to pay andv/ould not, prefemngto undergo 
imprisonment, the law should be strictly entorced , but il it appears tliat the fine was not paid for want of 
means or tint its realization uould be ruinous to thetrffender or hi> family, a is not desirable that further steps 
should be taken . — Pan C»r‘,Chap LI, p 264 But preliminarj Note abo\ e 

DISTRESS AHD SALE. 

8. Formalities to be observed In attachment and sale —Formalities will be observed m attachment, 
sale and adjudicating upon objections similar to those in force lu the execution of civil decrees, with this 
difference that the process issues on the cnminal side — Pan Ctr, Chapter Lf, p 268 But ue s 538 Thus 
die officer attaching moveables must have the warrant at the time of attichment, otherwise the attachment is 
illegal 27 A. 258. 

9. Bignatare on warrant shoald not be affixed by means of stamps — This practice besides being 
tlleg.ll, 11 objectionable on other grounds, nndisstnclly prohibited. No officer of a jail would be justified m 
receiving or detnuuug a priioner on a warrant so signed— /»«« Ctr.piai, 'ilso6U.396. The impression of 
a stamp bearing the ofheer s name is msufhcient and illegal, li-ilkins 12 a 

10. Vhat property may not be sold.— Note 9 at p 127 

(i) AgrtcuHaral tmpltnunis —Although agricultural implements are not exempt from distress and Sale 
in realization of a fine the measure is one which should be resorted to with discretion, othewise it may entail 
undue hardship incases which do not require such severity —/V<« Cxr, Chapter LI, p 269, 

(if) Joint famly properly •~-’^\\\% language denotes things which may be taken by distress and then 
sold so as by mere act of sale to pass tlie property m them, not mere nghts and interests or shares m 

joint moveables, such as that of an undivided Hindu family, Weir II, 442 , 20 C. 478. See also 28 P. L. R. 1913 m 

18 Cr L 3. 166 In Weir II, 443 it was field that an attichment ol moveable property belonging to an 
✓f/jjyijrflfffiTWff family (of winch comphmant and accused were members) in execution of the warr'int for the 
levy o! the amount of compensation ordered under s 250 to be paid by the complainant to the accused, vvas 
illegal But aFull Bench of the Madras High Courthas, however recemlj held that the interests of an absconder 
In the joint family of which he is a member can be- attached under s 83 The mode of levying pecuniary 
penalties should lie stnaly confined to the provisions of the law that gives the junsdiction In 8T Bom. L. K. 
1363 the question whether a share of pint Hindu family esute can bo^ttached and sold by a Magistrate came 
liefore the High Court and it vvas rAWCBTT, j .that under s 483(3) read with s 386(l)(o)a Jlagistrate 

can attach and sell property even if such property consists of a share m a joint Hindu family estate. See 

Plid Pol Mm VoLl,pn<i 31 M, L 3. 84 (F.B) . 31 M. L. J. 120. 

(jf i) Crowtng crops are not mov cable property for the purpose of this section Weir II, 414. 

(if) Properly in a foreign Slate— There is no authority in the Code to attach the property of the 
oflender in a foreign State, as the Code is only applicable to British Indn, Weir 11, 411. 

(r) Where money was deposited by a person -is surety for his brothers appearance in acnmuial 
tnal uid the htter being convicted in the case, and sentenced to a fine, die money was seized m realization of the 
fine, on the ground that the depositor and his brother were members of a joint Hindu family, hut there Was 
nothing to show that the money deposited was not the depositor's own Held, that the deposit could not be 
seized in levy of the fine 19 A. L. j. 887, 

CLAIMS OF THIRD PARTIES. 

lO'A. Under the new amendmetit by sub'Scctlen (3).— The Local Government under the amended 
sub^sectlon(2) is authorized to frame rules regarding the execution of warrants and the determination of clalnu 
prefened by third parties on an attachment of property in execution of a warrant of fine. Under the old Uv, 
upon a claim preferred by a third party, the Magistrate could not try any such claim because the section d(d 
not provide for such contingency. 

Under the old Code—W. vvas held tint llie principles applicable to attachments under s 88 apply equally 
to aitvchmcnts under this secuon, 28 P. L. R. 1915 ss 18 Cr. I*. J 188 1 what may be said with regard to s.^ 
would equally apply to s 358, 20 H BS. 

11. It aUagfitrate bound to Inqnlre and deside eUlut?— The Code does not contain any prov| 
eloii for the trial ol cUinn whidi may be preferred to |»rop rty Oistramed under s. 386, 88 P. L. R. 1918 «■ 

18 Cr. b.d. 189. Incases of dispute the Mngistrate should stay the sale of the property seized to give the 
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cUlrnsnltirae to establish his riRhl, H. BS. TheMajistrateia nowhere refjiiirwl by hw to try any daim that rnay 
be prelcrred to the ow nership of any property distrained, 31 0. BM. A Migistrale is bound to intiuirc judidally 
into and decide a clsim to property attached under hi$ orders In attempting to recover a fine. A claimant nymt 
be gu-cn an opportunit) of 8lio«'lng tona fiit interest in such property before it was attached, 1 Bur. S. R. J32, 
But fee lt>-A aboNC. 

A Magistrate, who has issued a distress wamnt under this section, is not required by law to try any 
claim whidi may be preferred to the ow nership of the |>foperty distrained, 31 C. 9i3. /f was sentenced to pay 
a fine. Proceedings were tahen under this section to realise the fine inflicted on A and certain moseable 
property supixised to belong to him was sold for Rs. 5 The property thus sold really belonged to /?, /f i father, 
who thereupon sueil the Secrctao of Snte praying for fcstorition of the said property, or its value Rs. 10. Jieid, 
per BuAiR, J , that the order of the Magistrate for the sale of particular chattels mide under the arcumstances 
was not a judicial proceeding and was not the proper subject of cnmiml revision, that the reineily of an 
aggne'^ed third parly was by suit, not igamsi Magisinte or Government, but against Uie person 111 whose 
po«isessioii the goods were found Per Aikmks, J , thil a claimant may proceed against the purchaser, but this 
does not prevent his proceeding against the Crown if he prefers to do so, 189S A. W, N. 173. 

11. a&imt and ebjcetietii how dhpoted at.— Se^Notes 17 toll at p 128.— When an objector comes 
fonvard, he should be warned of the pcmities contained in s. 207, f P C , igainsl a fraudulent claim to properly 
to prevent its seizure in satisfaction of fine. After this warning, the objection should be inquired into and 
disjxKcd o! either by admitting the chim or referring to avil action if his chim seems fin' la fine grounless.— 
Pnh. Or-, p 269 If any claim is made to the attadied property, the Magistrate before ordenng its sale should 
allow the claimant an opportunity of establishing his title in a Court having jurisdiction to determine civil 
rights, Weir If, BIS. 

18. Postponement of sale of attached property when neeeseary.-When chim is made to properiv 
attached under this section, the Court should direct the postponement of the sale of property seized for such time 
as in Its opinion would be sufficient to give the claimant time to establish his right to the property, unless 
by the reason 0! the nature of the property an immediate szle would be for the benefit of the owner, m which 
case the proceeds should be held over Ratanlal 97B, where 13 C. 939 and 90 M. 89 are followed 

11. Claitni to he decided by Uagbtracy and not by Police.— A warrant issued under this section for 
the levy of a fine should ordinanly be directed to a Pohce^lficer and the nuthonty issuing it should set a time 
for tlie sale and for the return of the warrant If no one claims the j^roperty, the Police have the power of 
selling It w uhm the time specified in the warrant, vviihout any previous reference to the \laj,i8trate , if a claimant 
comes forward tlien the ownership of the property distrained must be determined by the Magistrate and not by 
the Police, lytlitns 118 

15. Revision — If the Magistrate errs the remed> is by civiVsuit snd not by application to the High 

Court in rev ision, 20 U. 83 1 23 P. L. R. 19 19 = 16 Cr. h. J. 188. But see 9 P. R. 1903 99 P. W. R. 1908 a 6 Cr. I,, j, 

260. Where it was held that the High Court has jurisdiction under s 439 to revise the orders of a Magistrate 
See Note 20 at p f28 

MI6GCI1LAHEOU8. 

16. Information to Jailor aboot recovery of flue.— As soon as a fine or any part of it is recovered 
information should immediately be given to the jailor of the same. 1 he responsibility is with the CourL— .ffowt 
f/ C Cr Of.p 54 TheresponsibilityionnUmating to the jailaulhonUes.thefact of the payment restsentirely 
with the Court , such information should invanably be acknowledged by the jail auihonties and the acknowledg. 
ment should be filed by the Court for future reference Afadms Rules of Praeltee, p. 177, 

17. Refund of fine to be made vrlthont appileation —In cases where an Appellate Court has ordered a 
fine indicated by a Court of First Instance to be refunded, the Appellate Court should forthwith certify its 
order to the Court of First Instance, and the Court of First Instance should, on receipt of the Appellate Court s 
order for such refund of the fine, immediately prepare a payment order, if the fine has been levied 
and deliver it to the payee, whether he applies lor it or not. The Court of First Instance should at' 
the same time ascertain from the payee at what treasury or sub-treasury he desires the refund to be made and 
Bl once direct the officer in charge of such treasury or sub-treasury to make the refund and inform the Appellate 
Court of having done so The officer m charge of the treasury or sub-treasury should, on jircsentation of the 
payment order and without requiring the applicant to lumish an official copy of the Appellate Courts order or 
judgment or any other document besides his bare applicaUoo. make die refund ujion demand of the applicant 
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soon as h« has furnished satisfactory proof of hts identity In such cases a written application from the person 
entitled to the rcpaym'iit of the fine ia not required and should an applicant for refund present at any time 
such a wntten application it should be accepted on plain paper uithout my Court fee(w* Government Gaielle 
for 1896 Part I pp 427 and li C Cr Ctr Whenever an Appellate Court other than the High 

Court reduces or reverses a sentence of fine, it shall if the fine has been levied grant to the appellant an order 
of refund. Wlien the order of refund is presented to the Court of First Instance it shall forthwith prepare the 
necessary order and deliver it to the payee without requinng any formal application therefor Madras Rules of 
Practice p 63 

18 Liability judicial officers for judicial act done illegally within the limits of their jurlsdlctloB.— 
A judiaal officer, who in the discharge of his judiaal duties issues a warrant which he has authonty 
to issue though the particular form or manner in which he issues it is contrary to law acts williin and 
not without the limits of his jurisdiction. That word means aiitlionty or power to act in a matter and not 
authonty or power to do an act m a particular manner or form See 2 M I A 293 and cf 39 C 933 (P a) Where a 
Magistrate of the first class having sentenced an accused person to three years rigorous imprisonment and Rs.5O0 
fine under ss 379 and 4U of the Penal Code and having issued a warrant purporting to act under this section 
for the levy of the fine by distress and sale of cattle belonging to the accused s Id such cattle before the date 
fixed for the sale and in contravention of Form 37 Sch V and s. 534 of the Code and Form D m Chap V of 

of hiB judicial duty within his 
vas immaterial that he did not in 
he did and that the fact that 

heactedwith gross and culpable irregularity did not deprive himof the proteciion afforded by ActXVIIl of 
1880, 12 A 118" 

378 . * A warrant issued under s 386 sul>scction (1) clause («) b> any Court” 
may be executed withm the local limits of the jurisdiction of such Court and 
rantf*^* shall authorize the t 'attachment and sale of any such property without 

such limits when endorsed by the District Magistrate or Chief Presidency 
Magistrate within the local limits of whose junsdicoon such property is found 

Suspension of cxecu 1388 , (1) When an offender has been sentenced to fine only and to 

lion of sentence of im imprisonment m default of payment of the fine and the fine is not paid 
1 risonment forthwith, the Court may — 

(<i) order that the fine shall be payable either m full on or before a date not more than 
thirty days from the date of the order, or m two or three instalments of which the first shall be 
} lyablc on or before a date not more than thirty days from the date of the order and the other or 
others at an interval or at intervals as the case may be of not more than thirty days and 

{b) suspend the execution of the sentence of impnsontncnl and release the offender on 
the execution by the offender of a bond, with or without sureties as the Court thinks fit conditioned 
for his appearance before the Court on the date or dates on or before which payment of the fine or 
the instalments thereof as the case may be is to be made and if the amount of the fine or of any 
instalment, as the case may be, is not real sed on or before the latest date on which it is payable 
under the order, the Court may direct the sentence of imprisonment to be carried into execution at 
once. 

(2) The provisions of subjection (1) shall be applicable also many case m which an order 
lor the payanent of money has been made on non recovery of which impnsonment may be awarded 
and the money is not pa d forthwith and if the person against whom the order has been made, on 
lieing required to enter into a bond such as is referred to in that sub-section fails to do so the Court 
may at once pass sentence of inipnsonmcnt 

*Tb, ''»r4,>»ie«ufMlatlMln,,rMeominu»«,tabrt<ateei<>rlh*wordi ■iicb virr«al br ActXVItlefrtrt 

1 Tb, «uMb,t uu<t(«rtb« 

tTb.«McV on «*,*uUUui,4 by Act XXXVlIoe Int 










OP BXECirnoM. 


633 


SS, 3SM91.] 

Kote,._i The words * and the Court iisuesa warrantundcrs. 33(3 ' and the words " dayappointed for 
In return of su(* warrant of die old section have been omitted by the present amendment, 1923 So it is dear 
that section 333 does not contempUtc th isiue of a warrant under s. 33i3 and dierefore a Mai,istrate is entitled to 
proceed under s. 3S3 without the issue of avnrrant The effect of diis change would be to overrule 28 M J27 
which held that the issue of n warrant under s. 333 was a condition precedent to the carrying out of the sentence 
of imprisonment 

2. This ie*Uan InappU.able If na afleraatlve seatwe of Imprfjonmeat.— Where a Magistrate 
semcnco an offender to n hue itid tills to i>as!, a sentence of imprisonment m default of payment 
of fine, he has undc,r this section no jwwer U> omJ him over m tii> own recogni’ance to appear Weir II, 4*3 

3. Itjoe of dlitress warrant a condition precedent to impenilon of lentencc —The accused was 
sentenced to iw> a fine and indei inlt to three month> inipnsoiimciit the Magistrate allowed her some days, 
lopaj the hue and rele ised her on her giving secunty tietd die procedure was illegal unless at the same time 
a disUess warrant for die levy ot the line w is issued The busjieiuion ol the sentence was not lawful in tins case 
4L.B R,131 = 7Cr UJi432 Note 1 and the present ameudmetu enahlinga MagisUite to proceed under 
seaion3S3 without the issued i warrant, so now sucii a distress w irrant would be perieclly legal and valid. 

389. l-vcry wirrant lor the execution of any sentence maybe lasued 
^ Who maj issue war cjtJier b} the Judjjc or Magistrate who passed the sentence, or by his 
successor m ofTicc 

Note.— Chan|e of Ineambeat does not change the Coart —The successor in the office of a Judge nlay 
levy a fine imposed by his i redecessor 1 he power is restncicd to the Court winch sentences the offender, but 
the word Court is not restricted to the particular mini I i»l who held ilie oihce 9 vtf R 30 


Execution of sen 390. When the accused « sentenced to whipping onl>, the sen 

tence of w h i p p in g tcnce shall * subjea to the provisions of section 391 be executed at suclt 

place and tunc as the Court may direct. 

Notes —1 WhIpplAl not io be InStcted In pablle —The punishment of wlnppingis never to be inflicted 
111 public or in front of the courthouse but alw lys within some walled enclosure, and m the presence ot a 
Magistrate or the Superintendent of a jail and whenpraclicable,of amedicalothcer— Or,p 277 Judinal 
floggings shall be inflicted in priv ite eiUier at a jail or m an enclosure near the Courthouse and it possible in 
the presence of a medical officer Midrai Rutts oj Praclue s 8u See also Note lb to s. 32. 

2. Exeentlon of sjIo senten.e of whippuig not to b« deferred — This section authorizes a Court passing 
a sentence of whipping only to lix die place and time lor its execuuoa but it does not coiUemplate a postpone 
ment of the execution ol the sentence to a future day It must taee place at once Rataolal 9i>o , 28 M 463 It is 
illegal to state in the warrant that execution ol ilie sentence oi wnippmg sliaU laLe place at some luture daj, 
such as the date of the expiry of the sentence oi imprisonment 6M U C.K. Appx. JCXXIflll, Where execution, 
has been so deferred the sentence was cancelled as inoperauve, 20 W R, 72. itee Notes 2 and 3 to s. 391 


391. (1) When the accused — 

Execution of sen sentenced to whipping only and furnishes bail lu fju 

tence of whipping m satisfaction of the Court for his appearance at such time and tilatr* 
addition to imprison ^ . j v aj .. 

jnent Court may direct, or t 

(i) is sentenced to whipping tn addition to inipnvort//^ d ‘ T *■ 
whipping shall not be inflicted unul hiteen days from the date of the sentena, ir, j an 
13 made within that time, until the sentence is contirmcd by the Appellate Court, toe di - f 
shall be inflicted as soon as practicable after the expiry of the hftcen days, or, nv a 
as soon as practicable after the recapt of the order ot ihe Appellate Court CMaroL ^ ^ 

(2) The whipping shall be uflicted m the presence oi the oacaroi. . 

unless the Judge or Magistrate orders it to be indicted in hw own preseccs; 

• TheM wordtuid Bjum w.r. ln»«rt.d by art Xll of IMJ 

t Tbn« word. w«r« tubaUtutod for tb« word* ii mbUs al tV whipp la adlil 03 
(0 ippMl* br /b 9 


vaafttaj 








834 THE CODE OF CkJMiHAt. tROCEDURfi. [Chaf> XXVIII, 

(3) No accused person shall be beateiiu.d to whipping m addition to iinprisonment when 
the term of iinpnsonment to which he ts sentenced is less than three months. 

L Note —Under the new clauae (j) —A sentence of whipping can be postponed though in addition to 
wnipping no sentence oi imprisonment is passed The old section contemplated cases of whipping in addmon 
to nhicli a sentence of imprisonment was also passed So under the old section a sentence of whipping alone 
could not be postponed 

Notes— 1. “ Bentence whipplRg when tobe tnrtltd ont— The word ‘ sentence ’ in this section 
means the total punishment inflicted at one tnaL Tlierefore when an accused is convicted atone trial of two 
jfieiices and sentenced to a separate term of inipnsonmeut for each, and also to whipping for the second and 
ilic sentences are directed to be consecutive, held, that the sentence of whipping ought not to be delajed until 
the expirj ot the first sentence, but shall be carried into effea according to the provistoiH of this section, 
Rat&ol&l ii03 

2 No provision for postponement of exeeotlon ef sole ae&tenc« of whipping when convicted bj s 
second-class Magistrate.— 1 he refusal of a second class Magistrate to postpone a sole sentence ol whipping onlj, 
pending an intended appeal, is quite proper, as that is the only order he could legally piss The Code makes 
no provision whereby a second class Magistrate, imposing a sentence of whipping only, can suspend its 
Lxeciinon nor does it provide lor the detention of a person so sentenced to allow of his appealing nor lor his 
re-irri-sl to uiideigo the whipping it the sentence is conhrmed on appeal It is only when whipping in added 
to imprisonment in an appealable case that the whipping may and ought to be postponed under this section, 
26 M. 463 dt p. 466. But now a second-class Magistrate caimot pass a sentence ot whipping See » dZ as 
amended by Act iV ot l9Ud See Note to the section and also cL (ni to subjection (t) 

3. PostpoDement of whipping Illegal — In a case where a person was sentenced on three separate 
convictions, hrst, to a term of impriaonment, second, toceruin number of lashes to be mllicted at the expiry ut 
the term oi the impiuonmeni, and third, to a term of impnsonment to take effect alter the sentence ut 
whipping was carried out, hetd that the postponement ol whipping alter the first term of iniprisoniuent had 
expired IS Illegal 6 M.H.C R Appx. XXXT111,7 H.H.C.IUAppx.XXlX$ RaiaalaldOO. 5eealso4Bc»n L.R.9a9. 
bimtiarly, in 4 Bom, L. B. 436 it was Aeidth^X where the accused was convicted el twooMences lor oneoi which 
he is sentenced to impriaonment and lor the other to whipping, the postponement of the sentence ot whipping 
is Illegal, (i; that no appeal lay against the conviction and (ir) the whipping ought not to De postponed, 
merely because the accused appeais against the sentence ot impri»onment Ihe immediate execuiionofa 
sentence oi whipping is not illegal in a case in whid» m the same trial, whipping ts tinpoaevl for one tliaunct 
oflence nnd impnsonment tor another, Weir II, 446. See^lso \ote2ios.3yy .Sire Note to the section and also 
«.L (»} to sub-section (ij 

4. When sentence becomes Inoperative, It sheald be canceUed.— Where a Deputy Magistrate ordered 

that the pnsoner should be brought beiore him at the expiration oi hi> imprisonment, and that the sentence of 
wliipping should then be carried out, the High Court cancelled Ihesenience ot whipping ashaving become 
inoperauve and incapable of being caaied out by lapse ot time, 20 W. B. 78. Ihe worda“as soon as 
pmctiCdble ' m subjec. (1) renders this ruling practically absolute But where an accused person was ordered 
to receive thirty sinpeson the day of his release from pnson, the High Court set aside the order as altogether 
illegni and improper, tSSt A. W. N, 133. , 

5. When does sentence of whipping become Inoperative 7-~A sentence of whippings delayed be)ond 
ihe i>eriod presaibed by the Act, cannot legally be canied into effect, Weir 11, 446, eg , where a second-class 
Magisirale p isses a sentence ui four montlis’ ngorous imprisonment and whipping and the order of the 
ApiKllate Coua is not received wiihin the four months, the pnsoner must be released at the expiration of die 
senicnce of imprisonment and the sentence or whipping will b«ome inoperative, for the law provides no means 
lor ubuimiig the attendance of die pnsoner so senteuced. but>«ection (3J which is new is put m to rendersuch 
«.ascs rare. 

6 Prisoner Aot freed from liability to whipping throagh breach of doty, eto^ ^f offieer.—'lhe 
lunislimtni of whipping is to be inllicted immedmel> on the expiration of the time set lorth in the section, 
Butitihrough acevOenvor neglect, or wilful breach oldu^.the direction as 10 whipping U not obeyed, the 
inwtnerisnot thereby, in any wiy, freed from his liability The sentence still subsisting must IfC executed, 
FatamUl IW 
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7, 77bta vhIpptBf It llU/tt >*Wj*n tHoterm of inipritonai*nt to nhich th* acciucd It sentenced it 
WtlhatithrMmontht.lhcalJitbtiltMlet eof wiipitin^ itllk^al 3 09m. L. R. #4 and unJ-r s. (5), th- 
Hlgh Court hat powtr to Mt atlJc tuch lil^^al vrnicncc 6l whij^intf, otlierwlte Uwii at the imunce of Uie pJ't) 
who could ha\e apixalcd, Weir II, 417. hub-wtion (3) ot lljii «<aloi cuniro » a. 3 of iht Whxffvii A(t, 

&. Deible nnuata cf whtppla| UltiU -^Accuted trat iconviaed und'f tt. 454 and 3$0. L P. C, 
wntcnccd to tuo jcaf> lip^Mui itn,«i«Jiinc >t ani ti ic i atfiit.* tor cjui oi tne o ft Jttt , Ar/d, reducing Uic 
sentence, that It was d,niuuul wheihcf the douuie «enic iccoi i»a» Jcjjal under ihii aeaiun, Kiianlel 

SaS. 

392. (1) In the ca5u of a iterson of or o\cf sixteen >iar3 of a^c whipping shall be 
iniliciol with a light rattan not less than haii-.in*inth m dumettr, in sUcli 
pum'^w^ on such part oi the fKrsoiJ, as the Local Oovannitnt directs , 

and, m the cji'c ol \ person under sixteen )utrb oi age, it shall be mtlicicd 
in such mode, and on suen part ol the person and wiilt sudi instrumciU, as the Local Gotemment 
directs. 

Limit of number of (2) In no ca'CshaU sucli pumshmi.nt exceed thift> stnpcs and in the 

stnpcv Qjg q{ ^ person under sixteen jears ol age, it shall not cxix-cd fiitccn stripes 

MoUi.— Ameadraeal,— The wordi In bfackel»in»ub4cc(i)ha%c been added b> Vie Whipping Wr/l\ 

ol 1909 

1. Oa «hl«h part of ih« persoa uhlpptsA shall be InOUted -HO I» the case ot a person of, or oser, 
sixteen )ears ol age— 

Bomitjy —The punishment of whipping shall, when indicted in pnvate (ar , witlim precincts of pnson) 
be inflicted on the bare buttocks, when inlltcied in public (i,r, wuhout preancis ot pn»on) across the bare 
shoulders.— <7 K No 6<M of l«97 

CeiUral The rattan shall be applied to the bare posienor.lheoTender being tied to triangle 

and a leather «pron fastened round his waisL— N o iO, dated 4ih January, 1899, C P iiAstUt 

A/adror— Toe puniahment of whipping sliall be inihcted on the posteriors, and that care is to be taken 
that the person undergoing punishment is tied to a triangle ortnathis mooiiuy be oUierwi.Q secured, in order to 
{ireclude the poaniblniy ol the rattan falliiig on any other port oi tbe body —/vr/ .54 ir<orge Oatelte, dated 
Ist Januarj, Itts3, 1898, Part I, p 1448. A thin aotlt soaked in antiseptic should be spread over 

prisoner's buttocks. 

The punishment oi whipping shall be inflicted on the breech.— .Ab/i/frarion No 203, dated 
May, 1891, Burma Caxtlit, 1891, Fart 1, p. 401 

Assam —bee Assam CaxeVe, 1899, Fart 11, p. 384 
(2) In the case oi a person under sixteen years oi age— 

Bomiay—Ttie punishment of whipping shall be inflicted in pnvate with a light rattan across the 
bare buttocks. — Bom C Jt No 6222, dated the 16tb a>eptember. 1898. 

The United Provinces of Age a and OudA — Th^ whipping shall be inflicted on the buttocks with a 
lightrattan balf-aninch in diameter— O O No 1490, daicd 14th May, 1898. 

Central Provinces —The whipping shall be infliaed on the bare postenor or in the case of a boj under 
the age of twelve on the hands, at the discreUon of the Magistrate. The instrument shall be a rattan lighter 
than that used for adults , and while the whipping U being administered Uie prisoner shall be held but not tied 
on a mangle or m any other convenient way, as. the Magistrate or olheer present may think fit — C /* Caxetle 
UotificAioa No 20, dated 4th January, 1899 

Madras —A still lighter cane shall be employed— ilAriTrar Pules of Practice, s 180 
Punjab— punishment of whipping »hall be inflicted on the buttocks in the way of school 
dlsapllne with a rattan not more than haU>in-inch in diameter —Avri/ro/rtf/i No 677, dated IblhMay 1899 
—Punjab Gazette, 1899, Fart 1, p J14. ' 

Burma.— Ttis punishment of whipping shall be inflicted with a light «**«!> the breech in tbe way 
ol school disdpline.—A*ma Gazelle Noii^ation Na 193, dated Isi July, l«W,P 
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2. Oolj oaeaentence of whipplol parmUiible —Uadef the provisions of this and the next section not 
more tlitn one sentence of whipping and that not exce*dmg thirtystripes should beawarded atone time 4906 
U B.R (Cp P.a)47 = 4 Cp.L.J 231, where 1392-9BU B.iLland4*j 1897— 1901 U. B R.land 247, 9 If R. 
41 , 14 W. R 7 and P. J. U B. S81 are rejerrtd to \ 


393 No sentence of wluppm^ shall be executed by instalments and 

Lxemptions none of the following persaotts bhall pamshable with w npping, namely 

{a) females , 

(b) males sentenced to death, or to transportation or to penal servitude, or to imprison 
iimit for more than five years , 

(r) males whom the Court considers to be more than forty five jears of age 


Notes —1 Sentence of whipping caanot be eohancad —An accused person was convicted under s 332 
I P L and sentenced to whipping 1 he whipping was inllicted and an application was made for an enhance 
III »nt of the sentence on the ground tli it it wa» inadequate , held that the sentence watf legal and could not be 
enhanced, as no sentence of whipping can be executed by instalments, Rata&lal 337. 


2 Sentence of whipping may aabieqaasUy be oma inopafatlva —A sentence of whipping passed on a 
lierson who is already under aentent-e oi deitU or iransportationi or pe lal servitude or imprisonment for more 
than five jcars is illegal Even ittheseiten e of whipping precede mstetj oUollow the other sentence, the 
pissing of ihe latter sentence renders the imliuing oi the punishment 01 whipping ihegil, i M 38, 

11, . , 394. (l) The punishment of whipping shall not be inflicted unless a 

Whipping not to be j . ^ < rr » . , 

infiiued it offender medical omccf, if present certihes, or, ii there is not a medical officer present, 
not in fit state of unless U npiiears to the Magistrate or officer present, that the olTenJ-r is in a 
tit state 01 health to undergo such punishment 
1.2) If, during the execution of a sentence of whipping, a medical officer certifies, or it 
appears to the Magistrate or otficer present, c ut the offender is not in a At 
Si 1 ) oi execution. state of liealth to undergo the remainder 01 the sentence the whipping shall 
be finally stopped 


Ngte — Hedlo&l officer caanot certify for part of eentenee bsforee oameneemeat — \ sentence of 
whipping i> wholly prevented ftoiii ueiug executed wneii a medical officer certifies under tfiis section that the 
offender la not in a fit state oi henith ly undergo Uie punishment li i> partially prevented irom bein » executed 
il, during the execution ol the sentence liic m.dicalothcer ceriihes that the oKeader is not in a ht state of health 
But there is no provision ol law auJioruiiig a medical oihcer to give a centficdte beiore ilie commencement of 
v^hipping ihilthe accused is fit to receive only a portion 01 tne se itence and suen a cectificate Ciiiiiot be held as 
one granted under this section Ihe Magistrate i> not m sudi i case enpowered by s J9a to sentence the 
offender to imprisonment m heu ol so muen 01 the sentence as was not executed |31 M. 84 


395. (1) Id 3dy case in which, under section 394, a sentence of whipping is, wholly or 
partially, prevented from bong executed, the offender sha 11 be kept m custody 
1 rotedure if punish ull the CoUrt which pas!»ed the sentence can revise it, and the siid Court 
mciit cannot be inflict , * . , , n . a 

ed under section 3»4 hiayr discretion, either remit such sentence, or sentence tlie 

in lieu ot whipping, or m heu of so much of the sentence of whipping as was 
not ixLcutcd, loimpnsonment for any term not exceeding twelve months* " or to a fine not exceed 
mg five hundred rupees ” which may be in addition to any other punishment to which he may Invet 
ixrtn sentenced for the same offence. 

( 2 ) Nothing mthis sccuon shall be deemed to authorize any Court to inflict impnsonmcfit 
fir I term ♦ or a ime of an amount exceeding tnu to whici th; ac-uiiJ H hv'J e bylaw, or tha 
which the said Court is competent to inflict 


•m loMiua kr Art Ryjll ot IMJ, 
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g«: 

1 ihe oVl U%r oo Court coaM {nflicl fn^ tn U'U of whcTC <«olcn« of 

^hippinc coiil 1 not fc carriwl out. Hut noi» un lfrlheprc«€nt*«tlon m nmen<l«lth»‘CoMTt h-Kpoww torcvl^'* 
ficntenre of whfppmc Infiictini; a fnc. So ontfcf Ihc n«» amendment tl A SOS and Wtlr II, 4M ha\r 
lircomco 1 *o?<te. 

5. S«et1en dealt with tabitantlfaieBleaceef ImprtaaBnient— The t»onl f nfn*onmi^t In ihJtvclion 
meant a j:i,l'«tflirtU c v*nirn« of fnipri«onment and not lmptl<onmrnt for cJcfiult In pa) 7 nent of n fine 1 1 A SOS 4 

S “The Cearl which patted th* tefilenoe "—AVbcn a sentence of ftnprftonmcnt and whipping patted 
bj a Pit net '!-igl«tratc It confmied on appnl b> the *^tl )m Jti !gc the power of the forni'T to tetise the 
tertcnce o* wht; ping l« not aTectetl In tt» h ronfirmatfon f < the only Court which can act when a tentence of 
whij ping cannot lx* camctl out t nder the citcwnittatjcct Merrctl to In t. 3 n| ft the Court which pitted the 
onginal ^ntencT 10 P IhlSSO Tut the wordt •* the Cotirt thit pitted the tcnlcnce** do not m'^an the t.ime 
oFicer wl o [n'lictctl tl c »entcnee of whipping orlglriilly where therefore a f rtl-clitt Migistnte who passed 
the tentenee of whlppin^ int tnUtfcrml It wat AeAf that the Dittrict Miptirilr who hid JuHwliction o\er the 
wl ole ihttnci wit competent to commute the tentence of whipping t > one of fmprftonmePt 83P R 1901*3 
TOP L.R.1903 

4. Limit of ImprUosmcBt awardahle In lie* of whipplDjf — Impntotiment for 1 terrn exceeding thit 
which the Court It competent to Inflict cannot l>e awnrdAl Therefore where a Magistrate hit pasted 
substantne sentence of Impntot tn'‘nt on the iccutcil to the full extent of hit power* he cannot tcmence him to 
1 lunher term In hen of wl ipping II h^ fndt him unfit to undergo that *enlence Tl A TS/ij//tf^ci 11 P R.1901 
anil to alv> H the aggregate of the luhtuntlve tentence of Impritonnicni and the Imprisonment In lieu of 
wl ipping txcwl the miximum term impocille l»> tie Migittnir Weir 11, 449 ; HP R iWI Sir HF^R\ 

I Kistrr cjue ti nt the correctness of thev: rul iigs. 

5 Solitary confiBemcBt In Ilea ef whlpptaf —Soliticy confinement iniy be awarded m hi uof whip] ing 
when that tentence cannot be earned out IIP R. 1899 

6 Inprlienraeai Ib li«a «f whlpplaj easnat be awarded where medical certl&eRte lavalld— 
Note under t 3*14 

396. (!) When sentence IS pitted umlcrthw Code on an esenped coniict titch tentence 
if of deilli fine or whipping shall subject to tlic prontions hereinbefore 
icnceTon'^e scaped take cficcl immedntcl) inrl if of imprisonment, penal bcrntude 

roiuictt or transportition shall like effect according to the following nilet tint is 

to S3) — 

(2) If the new sentence is tcicrer in its kind thin the sentence whicli such coniict w it 
uncl<.r>,oin>, when he escaped the newr sentence shill tike effect immediatel) 

f3) \\ hen the new sentence it not seicrcr in its kind thin the sentence the convict wis 
undergoing wliCn he escaped the new sentence shall take effect after he has suffered imprisonment 
penil serutude or tnnsportition is the ease ma) be, for a fiirth“r p'riod 1 il to thit winch it 
the time of his escape remained unexpired of his former sentence 
rxpl inaUon — For the purposes of this section — 

O) 1 sentence of transportation or penil servitude shall be deem-^ seierer tiian i 
sentence of imprisonment 

(^) 1 sentence of irapnsonment with solitar) confinement shill be deemed seierer than 1 
sentence of the s ime description of imprisonment without solitary confinement ind 

(c) a sentence of rigorous impnsonment shall be deemed severer than a sentence 0 / 
simple impnsonment with or without solitary confinement. 

Rote* — 1 Bnccesslon of Bcntence*. — A life^mict under sentence of transportation for murder cannot 
on com iction for attempting to escape from lawful custody be ordered to undergo sentence of ngoroi s 
impnsonmenr for that offence prior to the expiiy of the sentence of transportation regard being had to the 
provisions of this section RaiaoUl 965 

T Bnb lection* (2) and (8) tote itrlctljccBplUd with —The punishment under s. 224 IPC being 
in addition to the original sentence the Courts when passing sentence must comply, with the promions of 
sutxecuons (2) and (S) of this section, Veir I, 303 301 
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THE CODE OF CRIUIKAt. PROCEDURE [Chap XXVlH, 

3 Sentence Bndcr this Code —The word sentence here applies also to an order of unprisonment passed 
under s 123 Ratanlal T7< But see Notes 1 and 2 to s 397 

4 Ra esfor the arrest of escaped conYJeta from Port Blair —The Police having arro’^ted a person upon 
the charge of having escaped will apply to the Magistrate before whom the accused has been brought for an 
idjournment to enable them to ascertain whether a warrant has been received from Port Blaxr for his 
recapture. Tnquiry should be made at the Home Department of the Government of India, if no warrant has 
been lecened by the Police o! the Pro\ince in which the convict has been arrested. And in all cases o! escape 
tiy a life-con\ict the Superintendent of Port or other Magistrate having junsdiction assoon as the faci of 
e«cape IS known should issue a warrant charging him with having committed an offence under s 224 I Pc 
to the Chief of the Police of the Province or Administration in which the convict is known or is likely to be 
found and he should also forward a warrant forthwith to this department If the warrant H forthcoming, ^he 
Magistrate b> whom the case is being inquired into will decide whether there is any reason why the accused 
should not be removed in custody under ss 85 and 86 of the Criminal Procedure Code to the Magistrate at the 
Andamans who Issued the warrant — Order of Government of India Home Department, J8//S May, 1874 

397. When a person already undergoing a sentence o{ imprisonment, penal servitude or 
Sentence on offender transportation is sentenced to imprisonment penal servitude or transporta 
-ilreadj sentenced for tion such imprisonment penal servitude or transportation sliall commence at 
mother offence expiration* ol the imprisonment, penal servitude or transportation to 

which he has been previously sentenced f “unless the Court directs that the subsequent sentent:e 
shall run conairrently with such previous sentence , ’ 

ProMded that if he is undergoing a sentence of impnsonment, and the sentence on suqh 
subsequent comiction is one of transportation the Court may, in its discretion, direct that the latter 
sentence shall commence immediately, or at the expiration of the imprisonment to which he hiis 
been preMously sentenced 

J Provided further, that where a person who has been sentenced to imprisonment by an 
order under sec 123 in default of furnishing security is whilst undergoing such s« ntence sentenced 
to imprisonment for an offence committed prior to the makmg of such order, the latter sentence 
shall commence immediately 

Referring to the amendment of this section the Select Committee say— 

We ngree uuh those critics who point out that the drafting of this clause will not have the effei;t 
which the Committee of 1916 contemplated The result of the amendments introduced will ordinanly be that 
imprisonment for a subsequent offence will not be concurrent with detention under s 123 The Mill in fatjt 
ippears to alter the law as laid down by the High Courts which is that when a person Is in jail in delauh tjf 
gi\ ing Security n sentence of impnsonment for subsequent offence passed subsequently must like effect at onc^ 
v'Jfc-AWri AhaT* A p A?/', .tPwCax-j .viKw xiffetuce .ha.s 

committed prior to the order under s 123 but the conviction lakes place subsequenlly the sentences sbouh) 
ordirnnK run concurrently but where the offence is committed after the order under s 123 has been passed 
cases of esnpe from custody or jsil or of offences committed in jail then we think that the impnsonment 
for the subsequent offence should ordimnl) not be concurrent otherwi e the prisoner might in some case^ 
recciN e no further punishment for his subsequent offence We have therefore re-dralted this clause on these lines 

prellmlnafy Notes.— ! Rulings under the old section held that where a person undergoing ngorou^ 
lm| nsoiirncm In delauh of gning security for good behaviour was convicted of an offence and punished subse. 
(luently with rigoroas imprisonment the sentence for the substantive offence must commence at once and cannot 
Iw postponed to take effect after the expintion ot the sentence which the pnsoner was undergoing in default of 
seciiritj lor good l>chai lour Hut under the second prosiso which is newly added It isclearthat adislinciioq 
ismscle ns to nn < fferce lor which a person undergoingimpnsonment mdefault of secunty Is subsequently coiimcn 
ted an 1 punished as to whether such offence was committed belore or alter Uie order under section *23 was made 
An 1 n>w unde r the new proviso if the offence was committed before the ordiT under section i 23 was msde the 

• lB»h« cJ a rouihiulcflrnd., rnw.T.r >u h.«iu»Bc»»ri> coiKuncnt j v#», j, el 14/ i ,’yOTr.olfrfV XVIII of rSjJ 

* Mnirn/t Ih.M « Or 4 l »rr( int«tca by act Xt XI d •9>J 

Th. M • 1 .a l-f Ad JtVHl ef ,9IJ 
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{mpnv)niTi«nt imdff Ihe conviction wOttU commence immediaiel), Imt if the offence wai conimlited 

RftcT the orJcr tinder wraion Itt. tx-* « in Wtfr II. *31. the imbvcqoent imprivinmcnt wwild not ronimcnoe 
immetlialcl) hut vidnwprwtponnUItCTthe pcriodol Imprisonment under section 123 l» tindcfRone. ctjes 
f->llovnnR Welf II, *J2, have become oltsolete. 

IL DtUntlen under tht order of % Ctvtt Ceort li net n itateneo ef Inprlienment, ete^ referred 
to Id s. S97.— Where an accu«etl pervm va* ordered to •tiffer imprivinmcnt in default of cnnu'envatioii 
under v 250 while he was already under detention under the order of a Civil Court, hfld that a MaRivtfate ennnot 
order under k St7 that the sentence of fTnyeiwnmenl shaft laf.c ctlcci at the crplr^ of the term of detention in 
the Civil Jvil av detention under the orderof a Civil Cotm ts not a sentence of imprisonment, penal servitude or 
transportation wuhm the mcamnR of a. sn?, \ Ttat| #3. 

Kdlci.— L Bcntenee for labitanltTt etTcnea matt he lirtt carried eat before IraprUoonitnt In defanll 
of teenrity fer (oed b«haTieBr.->.^r Note 72 at p.200 ImprU'>nm'*nt in default ofRivlnR security for good 
behaviour cannot l>e considered asenience oi imprisonment within the mcarlnR of this section Sentence of 
iin|irisonmcnt implies the punishment awarded on conviction of an offence, II P, R> 1893. al-o 27 M. 32 , 
where It was he'd, that an imprisonment which a person Is undeiROiriR In consequence of default incompljinR 
with an order under s. 123 to jjire seciintj, is not vrlihln the terms of this section. So where apersonso 
impnsonedwas convicted and sentenced to Imprisonment for an assault on a )all-wardcr, csccution of that 
sentence coul I not be deferred until the termination o! the Imprisonment under a. 123, Weir II. 152 j l9I4 
H. W. H. 500 •» 18 Cr. li. J. 1ST ; i 6, U R. lU • It Cr. L. J. tS. Where a iwrson undcrROing tiRorous imprison- 
ment in fault 01 Riving seeuntj for good tjehavioiir iras convicted of an offence under s. 224 I T C, and 
sentenced to riRorouv imprisonment for tvro months, ketd that the sentemx for n sulxtaniive offence mii'l 
commence at once and cannot t»e postponed to take effect after the expiration of the sentence which the 
prisoner was uiidcrRoinR Raunlal 270 {8 Bom. UR. 26 /i>//«»crfin 6 Bern L. R. 1098 and SI M SlSt**® 
S7B.178?8B,L.B Ul- 11 Cr. L. J. 13 { 7 8. L. R. 2fiS-»18 Cr. L 1. 692) 8 N L R.20 — ISCf. I-J. 189;17 Cr 
Is- 3. bbb (onira 30 V.33t (T.B.) vvhere it v^as held that a substantive sentence ol tmpn«onmcm passed on \ 
person who has been commuted to prison under s. 123(1) for fading to give socunty must commence after 
the first sentence. S<e Preliminary note above and the second proviso which is newly added. 

2. CoaeorreDt leBteaets.— Section 38 providesforsentencesbemgconcurrcnt if they are passed at one 

trial The passing of concurrent sentences otherwise than at one tnnl Is opposed to the prov isions of this section* 
13 & P. 57. As to jwev tons law, ut 20 JU I and Holes under Hending IV at p. 63 

3. Oaly leBteneespused at eoe udiametrUI can be made te ren CDBCBrrently.—.Ss'r Notes under 

Heading l\ at p 65 ACourthas no power to direct that asentence passed at a tnalagainsi an accused person 

do run Concurrently with a sentence passed against him In a previous Inal and sujicrsede it, Weir 11, 493. See 
aUo Rataolsi S52 { 4 Bom. L. R. 678 ; 2 Bom. L. R. Ill RaUalal 18 ) It A. L. J. 283 = 14 Cr. I* J. 240 , 14 Cr. L 
J.38a (Bor ).4 L.B R. 147^7 Cr. L. J. 449] 11 tf. L.T. 213 « 1912 M.iW. N. 396» ISCr. L J. 466] 20 P. L. R. 
1313*=13P.W.R.»l3= 13Cr.L.J.3, lnlt3Bom.Ii.R.200 —12 Cr.li.3.241,hc»wever,itvvas Ar/d that in ismudi 
as the Inals took place on the same day and one after the other, U was for all practical purposes one tri tl mtl 
the sentences could be made to run concurrently Accused was convicted at two trials held on the same day , 
of two distinct offences under ss 75 and 379,1 P C, and was sentenced on each to seven years' transport Uion 
the sentences to be concurrent. Held, there ts no provision In the Code vvhidi enables any Court to pass concyi* 
rent sentences, 12 P. R. 1894. Nor has the Court power to direct that a sentence of transportation should ijf* 
effect concurrently with a sentence of rigorous impnsonment that the accused was then undergoing 2B,L.R 
23 I® C**’ 238 In 19 Cr. L. J, 68, it was held ftat a sentence of transportation and a sentence of rfj 'nuii 

imprisonment passed at one trial can be made to run concurrently, and tee Notes under Heading I iit pp 87-6 

4. Bentenee usB&tly to take effect when It Is passed-— This section provides for an ex'-^jlio si ji. 
general rule that sentences commence to run from the time ol their being pissed, 3 B. L. R AfLUc.a'’ T.‘~Z 
R. 70. The direction that a sentence in one case is to tun from the date of the expiration ti •ti*' 

previous case passed on the same day should appear In the body of the sentence and shouki .ais • =z-— - 
in the warrant, Weir II, 49 1. Sentences of Impnsonment imposed upon the same persir -r.s-==i — 
the same day take effect by the terms ol this section one after the other in the order fa ifrir — ^ 
and a Magi-trate need not therefore give any direction In his judgment in respect of tit 

3. Procedore In coniecutlxe lentencei — When a convict is imprisoned mad-”' 

order consecutive punishments, the first wanant should be completely executed, itt ' 

stantive sentence of imprisonment and imprisaninent in default of paymecj <d m. — ^ — 

given to the second warrant, Ratulal 182. See now s. 398 (21 
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6 Sentences taVIag effect in Bncecsalon— It is Only sentences mentioned in pira (1) of this section 
that can be pronounced to take effect in succession Ratnnlal SOO But it is competent to a Magistrate in 
British India to pass a sentence of impnsonment for an offence committed m India which should ta^e effect 
after the expiration of the sentence wl ich the accused is undeigoing m foreign territory 20 M <14 

7 Sentence to take effect on expiration !e, whether by reYersal or completion — SVr Note 39 at 
p 63 When a personuas convicted In two distinct tna’s bv two different tribunals and on appeal the convic- 
tion in one of the cases was set aside it vns held that the impnsonment undergone should be reckoned 
as impnsonment under the sentence in the conviction which was not reversed Weir II, 450 A person 
was sentenced to two yeire’ imprisonment by a Alagislrite of the first class on 6th February 1879 A month 
afterwards he was sentenced to three years impnsonment by the Court of Session which directed the sentence 
to take effect on the expiration of the senfence passed by theAfamstrate '‘On appeal the conviction and sentence 
passed by the Magistrate were reversed Hfld thattbe sentence bi the Sessions Court must be deemed to have 
commenced from the time It was ordered to a)mmence vtt from the expiration of the sentence by the Magistrate 
whether by reversal or completion of the punishment RatanUI 139 and 523. When a pnsoner has been 
committed to jail under two separate warrants the sentence In the one to take effect from the expiry of the 
sentence m the other the date of such second sentence shall In the event of the first sentence being remitted on 
appeal be presumed to take effect from the date on which he was committed to jail under the first or original 
sentence il'iiktns 120 

8 Order nnder this teetlon Is no part of Jadgment — An order made by a Court under this section is 
not a part of ns judgment and may therefore be made after the Judgment has been signed Ratanlsl 391 
Where therefore m Ignorance that the person under tnal before him was already under sentence m jail a 
Magistrate consicted and sentenced him dating the warrant irrespective jof the previous sentence it was /eld 
the Magistrate was competent to alter the date o! the warrant as the aUefation referred only to the time at which 
the sentence should commence and not to the sentence itself S W It (Cr Let) 16 

398, (t) NotInntr m sections 196 or 197 shall be held to excuse any 
tions''sS8and39“ person from an) part of tire pumslimcnl to winch he is hable upon Ins former 

or subsequent conviction 

(2) When an award of imprisonment in default of j3a5iTient of a fine is annexed to a 
substantne sentence of imprisonment or to a sentence of transportation orpenal senitudefor an 
offence punishable with impnsonment and the person undergoing the sentence is after its execution 
to undergo a further substantiae sentence or further substantiae sentences of imprisonment 
transportation or penal servitude effect shall not be given to the award of imprisonment m default 
of paa ment of the fine until the person has undergone the further sentence or sentences 

399. (1) When any person under the age of fiftetn years is sentenced bj any Criminal 
Court to imprisonment for any offence the Court may direct that such person 
xo^thfid^oir'^^d rs °n being imprisoned in a criminal jail shall be confined in any Refor 

Reformatonei ^ matory established by the Local Government as a fit place for confinement 

in which there are means of suitable discipline and training in some branch 
of useful industry or wliicli is kept by a person willing’ to oliey such rules as the I ocal Goicrnmcnt 
presrnlK's with regard to the discipline and training of^ersons confined therein 

(2) All persons confined under this sectioij shall Iw subject to the rules so presenbed 

(3) This section shall not apply to any place in which the Rcformitory Schools Act 

18‘17, is for the time being in force , 

hetc>.— 1 Section appllei only to Coorg^Scc. 399 Is in force only in Coorg tee ss. 1 (3) and 3 of /Ae 
Rtformatory Schools /JetWW of 1897, pnnted In Appendix IV and s 3 ft). It will cease to be in force in that 
! rovince also on the extension to it of tl nt Act see s. 3 of that Act 

* Order of dctCBtloB In a Reformatory U set a itntence within the ireailrgcf » 426— sioux 
judge ennnot under *.420 present Canyinj, out of the order of dttti t on ns such nn order is not a «ei»lci ce f6 
Cr UJ 134(11.} £rr Note 8 at p. X^JtlX of the Api'OdM ^ » U - •• 







ss. 3197^01 ] '?rsrrN-s!ov^, Rrvi«it!ONs Avn commotatiovs or srvTrvcts fi4l 

S. Scatcncc ef Iwprlieanfnt li iBdlfffnitMf^WTwfc l^frf no prc!imlmr> vni^-nee of Imprivin. 
m^nt an onUr w cannot !« S(P. It 1910 

i. CasflncTnfnt for ifiert Rcfermataryti not food — 'ifn/ewfe cannot hf cnAanrrd l-ythffaii- 

Of r/— A Mac»»tnlr fndinc n ) n-en>1e of!en<!rt iniitt) irftheftln* f uildin;; ^entcncwl him to three months 
nporotK ltnpr1<onment, and ordernl tint In pHcc of tM< vntrnce the oflender ^houl I confined In a Reform v 
tor) for 14 monthv Jfrtd thit the MaijUlntehixing onre pwcxl n sentence of Imprlxonment for n pirticuhr 
term cinnnt direct thxt the offender xhxll l>e confineil In ■» Reformitor> for i loORcr term RatinUI 109 

9 Period ef dclcnUon meit be flied — * \ «*ntenfe onlerinj; n perxen to l>e dctilnetl in n Reformilory 
*^choof until he ’ttt^lnx the ntre of 1ft jexrx lx not lepil The perlotl of detention muxt lie for n fixed perlcKl 
91 M IStlSBem L. It 901.9 Bern. Cr Ca.ff7.t4Cr UJ 9SB 

6 ScBtenee en Javeflile effcaden matt he Irretpeetfte ef the ettabltihmeai ef Refermaterlei.— A 
Jud};e or MaRistmte It not xl lllicrty In extimxtlnc the proper sentence to conxltlcr the fict ihxt there ix no 
Refxnmtop’ Tlie Lxet that the prmhlonx of Ixw it to RcfomtHrmet hixe not been cimed out xhould not 
prexent the Judpe or MiRi'tfxte from pixxlnc in a<le<)tnte sentence Weir Iff 439. 

7 Only firtt^Iati Ka|1itratet can lead JeTcalle effendera t» a Keformatory — 7<4/ Reformatyry 
Sihoolt ^(t(\ of lft7S) xxix extended to the Mitlrix Prexldenc) bj i notifcitlon In the Oflidil GaxeUe 
in ltW7 It proxided onl) for mile jiixxnlle oflendcft beiciR sent to Reformatory Schools b) Miglxintet 
of the first cliss and s. W of the tWt2 Code v»lir at It authorised a Mxclxtnte not of th» first clixx to direct 
that a male juxeiuk ofTender be rent to 1 Ref xrmatory, was thereby repealed, //eld therefore when a second- 
class Majp^trate directetl n boy to lie vnt to t R/f nnatory under section 9<>9 of the ISXz CoJ* tint the order 
xx-as illegal 19 M 9tt93C.933] 91 V 493 See nox Act Mil of Rtfarmriory Sehoolt Ad s 9 which 
proxides for such a contingency Under this section any CHmiaxl Court miy also d rect thit a female Juxenile 
ofiender be sent to a Reformatory \» hen one Is esialdished Weir 1, 973. 

/ a. On reUase, JaTCsna effaadera to b« mad« ever to their frlenda— Ml iiixrenile offenders xxho haxe 
been detained in a Refomntory miy be mxdeoxer on release by the Supenntendenc of the Jail to the Dtstriet 
Supenntendeat of Police ind shall be escorted to their hornet by the Police and mxde ove r to the charge of 
their friends in the presence of the lam^ardar or headman of the x}llai.e. The report of the Police-officer who 
actually made ox er dnrge u ill be foru arded to the District Superintendent of Police cl the district from xx I idi 
the released oflender u as despatdied the latter will then return the xvarrantof release to the Superintendent of 
the Jail concerned. Before despatching such J ixenlle offenders the District Superintendent of Police will per 
sonally satisfy himself that a suflictem subsistence allowance hxx been supplied by the Jail mithonties.— 
andOrd.JV U' P p 288 

9 Roles Boder Reformatory Bchooli Act.— Appendix !V where the Act is set forth with niinota 
tions and rules. Subsec (3) is new and follows 95 C. 933 and Ratanlal B31, 913 and 929 

400. When a sentence has been hillj executed the officer executing 
n^excCTitton return the warrant to the Court from which it issued xv th an i ndorse- 

jeoce ment under hw hand certifying the manner m which the sentence has been 

executed 

Note —Shall retarn the warrant. — If the sentence be one of both imprisonment and xvhipping a 
certificate of the execution of the whipping sltould be endorsed on the xvarram at the time of inflicting that 
punishment, but llie warrant should not be returoed but detained (except when the prisoner dies) until the 
sentence of imprisonment has Iwen undergone If'i/itns I'M 


CHAPTER XXIX 

• Or Suspensions Remissions and Commutations of Sentences -f 
401. (I) When any person has been sentenced to punishment for an offence, the 
Governor General in Council or the Local Government raiy at any tiin“ with 
remir^Vtcnces'”^ out conditions or upon any conditions which the person sentence d accepts 
suspend the execution o! his sentence or remit the whole or any part of the 
punishment to which he has been sentenced 
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(2) Whenever an application is made to the Governor General in Counal or the Local 
Government for thesuspenston or remission ofasentence, the Governor General in Counal or the 
Local Government as the case mav be, imj require the presiding judge of the Court before or 
bj uhich the conviction was had or confirmed to state fits opinion as to whether the application 
should be granted or refused together with his reasons for such opinion “ and also to forward v.ith 
the statement of sucli opinion a certified copv ol the record of the tnal or of such record thereof as 
exists 

(3) If any condition on which a sentence has been suspended or remitted is, m the 
opinion of the Gov emor General m Council or of the Local Government, as the case may be, 
not fulfilled, the Gov emor General m Council or the Local Gov emment may cancel the suspension 
or remission and thereupon the person m whose hivour the sentence has been suspended or 
remitted may if at large be arrested bv any Police-officer without warrant andremanded to undergo 
the iinexpired portion of the sentence 

(4) Tlie condition on which a sentence is suspended or remitted under this section may 
be One to be fulfilled by the person in whose favour the sentence is suspended or remitted or 
one independent of his will 

T‘‘(4-A) The provisions of the above sub-sections shall also apply to any order passed 
by a Cnmmal Court under any section of th s Code or of any other law, which restnets the liberty 
of any person or imposes any liability upon him or his property ’ 

(5) Nothing herein contained shall be deemed to interfere mth the right of J “ His Majesty 
or of the Governor General when such nght ts delegated to him” to grant pardons reprieves, 
respites or remissions of punishment 

^ ' (S-A) Where a conditional pardon is granted by His Majesty or, m virtue of any 
powers delegated to him, by the Governor General, .mv rondmon thereby imposed, of whatever 
nature, shvl] be deemed to have been imposed bv a sentence of i competent Court under this Code 
and shall be enforceable accordingly 

(6) The Governor General m Counal and the Local Government may, by general rules 
or speaal orders give directions as to the suspension of sentences and the conditions on which 
petitions should be presented and dealt with 

Note — The new claa^e (4 A] is intended to make it clear that the power to remit sentences conferred 
l>> section 4QI can be eserased in the case of orders of i peml nature orders under s. S65 of the 
Code. The object of the new clv«<ie (5 A) is lo enable any condition on which a pardon has been granied b> 
Hiv Jlfajesty or b) the Gov ernor-General vihen sodi power has been delegated to him to be enforced m the 
same way as a sentence of a Coun." Slaffmenfj of Objeits and Reasom 

In section (4 A) the word " Law ' has been used instead of the more common word * Act to make d 
dear that this section applies to the ase of persons sentenced by tnbunals constituted by Regolmonsand 
Ordinances. Report joint Committee 1322. 

Notes,— i When any person has been sentenced —Tlie S|)ccial authonty conferred by ibis section 
relates to persons ^ntcnccd to punishment md does not touch cases under s. S3?, in which an approver 'lavishes 
the et nciuoiis I recedent, upon v«hich the pirdoo was tendered, il A 79atp B9. 

* Confictinc Coert la state Its oplnioa — A Sessions judge, required to stale his opitiion vindcr this 
section must forward his reply through the Jligh Court whether the requisition for the opinion has been received 
0 rough the High Corn or not —A/ H C Or Ao 32oi^ dJtea 15/A Aotember, 1895 
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t. ProtMar* «h<r« Coart b af ertnlon that Local OoTcremeat theald aet aadcr thb tectioo.» 
\V hen an> Court ^hatl be of opinion that there are |:Toun<b for rccommcncfinj; the I ocal Co%emment to 
exerci'e tl c po^trs >(rrtc<l In It It) tni and 402 of ampendmK remitting or cnmmutlnp live i uni^hmeni t > 
which an\ accused person hia l>ccn «cntcnffil tl e rrcommendition shiU be subniltlcd with the proccedinjjs m 
the ca«e thoiiRh the Court of the Judiaal CommUaloncr i e IltKh Court.— C f* ^ 

il*iolSC.60l plhntd In 16 P.W B. 1909 — tl Cr L.J 109t kf/emd T'nn/A*’ 40 0 / IMS Hfidrat 7 A 672 j 
10 B 176 

Seethe ^faJrat /bhee kfinnai \pI I pp. ai9-320 t* to form of conditions to be assented to by n 
pn^ncr when released on medical Rnninds. See also a Jl of the Prttenen /let III of 1900 printed in 
AppcnliT \ 

i. Te^rthtr irllh hU reaioai for i«eh otlolott.— In ca.ses of murder the Judge may record any 
eatenualing ora mstanocs ren lenn;j It exped ent that there should be n mitigation of the sentence required by 
law and submit the same to Go' emment and the Coaemment may under this section act In such mmner ns to 
It seems proper, 1684 W. R. 27 

5. ObJe*tef lab^ae (8).— Sub-sec. (6Hs ttewr It wtiH enable the different Covemincnt to make rules 
for respites in emergent cases so that execution of a sentence— especially one of death- may he suspended untfl 
the orders < f Coaemment shall base been receu d on a petition made to it under this section a convicted 
person It w ill be useful also In cases where the Local Cmernmem had refused to interfere anj an application 
IS afterwards made to the Goaemor General m Council 


*402. (l)Thc Gosemor General m Connol or the I ocnl Goaern 
ptauAmc'i^ mentma) without the consent of the person sentenced commute an> one of 
the foKowinjr sentences for an) other mentioned after it — ^ 

Death transportation penal servitude ngorous impnsonment for a term not e*ccccding 
that to uhich he might have been sentenced simple impnsonment lor a like term fine 

i (2) Nothing in this section shall aflert the pronsions of sections 54 or 55 of the 
Indian Penal Code. 


CHAPTER XXX 

Of Previous Acquittals or Convictions 

403. (1) A person who has been tried by a Court of competent junsd ction for an 
offence and convicted or acquitted of such offence shall while such 
Person conviction or acquittal remains in force not be liable to be tried again for the 

te °m^'**for rame same oflence^jnor on the same facts for any other offence for which a 
offence. different charge from the one made against him might have been made under 

section 236 or for which he might have been conMCted under section 237 

(2) A person acquitted or convicted of any offence may be afterwards tried for any 
distinct offence for which a separate charge might have been made against him on the former, 
trial under section ^3o sub-sec (I) 

(3) ^A person comicted of any offence constituted !>> nny act causing consequences which 
together with such act Constituted a different offence from that ol which he was convicted, may be 
afterwards tried for such last mentioned offence if the consequences had not happened or were pot 
known to the Court to have happened at the time when be was convicted 

* Tb » MCUon w»» r»nun>b» ed kr XVJlIpf IJIj 

t 8ub-««ctIon (2) WM kdded bf tb d 
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(4) A person acquitted or convicted ol any offence constituted by any acts may, notwith 
standing such acquittal or conviction, be subsequently charged with and tried for, any other offence 
constituted by the same acts which he may have committed if the Court by which he was first tried 
was not competent to try the offence with which he is subsequently charged 

(5) Nothing m this section shall affect the provisions of s 26 of the General Clauses Act, 
18S7, or of & 188 of this Code 

Explanaltffii — ^The dismissal o!a complaint, the stopping of proceedings under section 249 
the discharge of the accused or any entry made upon a charge under section 273, is not an acquittal 
for the purposes of tins section 

lUtiitratuins 

(a) .,4 IS tried upon a charge of theft * 1 $ a servant and acquitted. He cannot afterwards, while the 
acquittal remains in force, be charged with theft as a servant, or, upon the same facts, with theft simply, or with 
cnminal breach of trust 

(i) A IS tried upon a charge of murder and acquitted There is no charge of robbery , but it appears 
from the facts that A committed robbery it the time when the murder was committed , he may afterwards be 
charged with and tried for robbery 

(#) A IS tried lor causing grievous hurl and convicted The person injured afterwards dies A m ly 
he tried again for culpable homicide 

(d) A IS charged before the Court of Session and convicted of the culptble homicide of ^ A may 
not afterwards be tried on the same facts for the murder of B 

1#) A 15 charged b> a Magistrate of the first class with, and convicted by him of, voluntarily causing 
hurt to ^ A may not afterwards be tried for voluntarily causing grievous hurt to B on the same facts, unless 
the case comes within paragraph 3 of the section 

(/) A IS charged b) a Magistrate of the second class with, and convicted by him of. theft of property 
from the person of B A may he subsequently charged with, and tried for, robbeiy on the same facts 

Band Care charged by a Magistrate of the first class with, and convicted by him of, robbing 
D A,B and C'may afterwards be charged with, and tried for.dacoity on the same facts 

I.— PRELIMINARY. 

Notei.-l. EzpUostloti of terms— rr«rrf—.S^# 33 M. 320 at pp. 225 and 234{ 3« M. 253j 9 H. L. R. 42 
*=14 Cr. L. J. 330} 15 0.608; Notes I to 3 at pp 12 13 . Note 5 under s 251 and Notes 18— 20 below Chapters 
XXI XXlI and XXIII deal willi trials in summons, warrant and sessions cases respectively 
For definition, 4(o)atp 15 and Notes thereunder 
Cowviffion Undoubtedly •conviaion’ $s verdum eginvocNtn it is used somelimes to denote the 
verdict of the jury, snd at other times tn its strict legal sense, to denote the judgment of the Court.'— /Vr 
Tindvl, C J , in llergt%% v Beafejeur, 8 Bcott K. B. 194 cUed In 29 M. 138 {P. B ). For Judgment of conviction. 
seess, 243,215,2*5 258,301,305,306 307, 309, 423, 480 and 485 

Sentence “ does not lU all cases follow a conviction, " see s SG2 

Acquittal—' The word ‘ acqmllit' is an equivocal expression, in common parlance a party is said to be 
aajuiued by tJie verdict ol the jury finding him not guilty ” But it is only the formal judgment of the Court that 
in legal intendment satisfies Uie word “ actjuiitaL” — /VrTisDAL, CJ , noted above (c/ ss. 301, 305 and 306). 

Bouvifr in his " Law Dictionary” explains ' acquittal* as “ the absolution of a party accused on a Inal 
before a traverse jury” nnd also as ‘the at^Iuiion da party diarged with a enme or misdemeanour,’ 
SirRAXiAsiiA IvPR, J , is of opinion that Uie word 'acquittal* is used in the Code ina sense ditlercnt from 
wMt ts ordinarily attached to It as a term of English Law Under that Law a plea of autrefois acquit is 
technicany avvlhble only where there is an 'tcqiuttal after verdict or sentence. Put theCode has introduced u 
modificailon In *e\ernl Insmrtes (ice hole 26j S« » 138 tP.B) For 'Cquitlals, see ss. 245, 247 and 248 in 
•ummonveases, 8. 2S8 In warrant cases, fcs 31,5, 3C6, 310 aril tiu mSessIous ttials, nnd rrrahoss 240,25‘> 333, 
34S. 427, 470, 480 atxl 49S 
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S. ReqsltUl ta«t bt tteipUd ti cempUtsty •iUMUhta| laaaeiatt af aeeettd ei AQ fa«ti abtr4*d« 

— ** It h a \*ery clxtiRcrotM prindpic to rc;*r<l a \enllct of* not BUilty' ftt not full) eitablisliinf; the Innocence o* 
the pcrv>n to uhom It rcUte^,*' \ n t K ^ /otlohed \nllC til. \V hen once an accua^^ 

has been aerjuitled of an oicncc hi* lnn>:«n*e mart be presum'd. A s'crdict o! aoiuittal is immune IfOm 
diallenpc,3T B ®>8 A complaint whldi I* based on part ol the facts which were the loundilion of prevl<»us 
proceedings cannot be entertained Where a laite eo-nnUfnt was mid» to tlie Police on the 5lli and repetied at 
the Police inquir) on the llth who therefore took p*o eeJins* unfer a. 211, 1 P C, whicli resulted In an 
aojuittal, a fresh pro~cedin>, under a. 182 I P C, In respect of the filse compbint of the 6th cinnot be 
cntcrtiincd M K SOS. Tlic pn«ot>er w \s chirgcl onstinll) witfi an olicnee under s, 493, I P C, of hiving 
enticed aw a) n mame f womsn from hcrhii'l tnd and w is fuirtl) sojiiiltcd on sppcsl fiy the District Jifiglstratc 
who found the whole case wasa dctibenic Itf ricaiion The prisoner was neat dnrgtd under 5. 353, 1 P C,of 
liaving kidnap|<cd two inhnis of A* who were wiih her when she ktt llit huslnnds house and the prisoner vrts 
convicted and the conviction uplwld l>) tl*c Sessions Judge, who held that the prisoner was the person who 
induced A' to leave her husband s house along with the infants and convicted the pnsoncr, htld that so long as 
the aajuiltal under s. tns remained in force the Judge was bound to take It as proved tint Uic acCLscd did i^ot 
so take or ciiti-e aw a) A' Thou>,1i die aa)uiital is no l»ar to tla. trial the finding wras perverse nnd contrary to 
evTf) recognised pnnaple of law and the Judge had no right to arrogate to himself the nght to adjudicate upon 
the finding of the Distna Magistrate in the previous osc 88 P. L. R. 1911 «>*lt Cr. L. J. B4. 

Propriety oj ordering fmrtker inquiry into ojfenees som* of which formed component pirlt of<^'* 
offence of whuh the eieemed tear aefutUcd^Whetc an acai>ed wav charged with Iteiiig a member oi 3ti 
iinlawaul assctn'i’) with the common object ofasMiilimg the coiiipluniiit and that he so avsaulteil the compiun 
ant and w As acrjuittud III! kr s 147,1 PC aftertntl but notwithrtaiiding the order of acquittal the Distrkt 
iMagistrate directed turther inquiry into an offcnt-cumlers szi 1 i C ArAf llut the luatterciimot bere-opeiied 
until the order of aojuittai shall have been vet aside and further, no order within the terms of s 437 having 
been passed regarding the offence under v 312 I PC. the Dismet Magistrile had no jurisdiction to order 
further Inquiry with regard to that offence, 8 C. W K 72 

3. Berdea «f proof U «a aecated,^ the burden of proving aiilre/ois acquit or autrefois eonviet wli^n 
such a pita 1$ set up by 1 pirt), IS on inm 1932 A W.Ns The no»r of proving tlie plea is on the accusec^ » 
he may prove it b> producing i artificatt copy of the record or proceedings oi the alleged conviction or 
acquittal and showing b) such copy or other evidence if necessary, tint lie hat been convicted or iciiuitted of 
the offence on whichlielias been arraigned, or that he might have on his former tn il been convicted of the 
offence on whtcli he has been arraigned or that his previous conviction or acquittal is by statute a bar to 
subsequent proceedings for the same cause Hotihury s Imws of England VoL IX f 35(> 

4 Froeedore'-pleadlag —Section 403 has nothing to do with pleading being m termi a limit ition (in 
the jurisdiction of die Court, and is not to be construed with reference to the English Law of cnminal pleading 
41 C. 1072 Under English Law the accused cannot plead double that is a defendant having pleaded not guilty 
to an indictment is not entitled whilst that plea is standing to have a.7lei<it««4r«/<jat acquit the s^c.■c,a‘i 
The verdict of the jury must be taken at once on the special plea and then the general issue must be pleaded to 
by the defendant See 41 C. 1072. 

(») Methodof proof— See %.t\\ When the second trial is in the same Court the Judge is entitled to 

refer to bis own notes ue remarks of STErtiEN, J in 41 C 10T3 

(ii) When pita may be setup —Unlike fc igUsh procedure, a defence under this section rrtay bejsel 
at any time before verdict, 41 C. 1072 '' 

(lit ) Judge or jury to decide the plea —In England the jury are sworn inUanler to try the issue whe^«f 
there has been a previous acquittal or conviction on the same fact. The counsel or the prisoner opens h<s 
case in support of the plea and calls his witnesses, the counsel from tlie Crown afterwards addresses the jury and 
calls witnesses and the counsel for the prisoner replies See R v Sheen 8 C and P 631 Russetl on CrtmeSi 
pp 1993—1996, Arekbold pp I79-I80 

Wherever the offences charged in the two indictm“nts are capable of being identified as the same 
offence it is a question of fact whether the offences are the same and the identity must be proved but where a 
plea of autrefois acquit upon its face shows that the offences are legally distinct and incapable of identification, 
the Court may determine the question as a matter olUw, 7 W R 19 i? v fluaJercomi, ILeach.Tia. jn 
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41 C, 10 TJ, STE^iiK'i, J , h‘ti, (hatuader the circumstances ansmg in that case, the question whether the accused 
who nas acquitted ot the offence ot murder, could be tried for the offence of culpable homiade is a question of 
htv to be deaded Ijy die Judge and not by the /uo See ss 810 and 311 for procedure in cases of previous 
convicuon. i r 

5. Effect of loss of records of prevloas trial y.S’e/ s 369 nnd33 M. 498 where Sadasua Ayvar, J. 
heid that it was open to the Judge to re wnte the judgment by memory and the Court had an inherent junsdic 
tiou to replace the records But where in an appeal betore the High Court from a conviction and sentence lor 
murder, it appeared that the entire record of the proceeding ot the trial has been lost and that no trace of it could 
be discovered the High Court directed that the conviction and sentence and all other proceedings m the case 
be set aside and a new trial of the accused held by the Sessions Judge, on the counsel for the accused, assuring 
the High Court that no legal pleas m bar of a newtrinlcouidbepuiionvard byor forhu caent, 1889 A. W. N.fiS- 

6. S. 26 ot the Gener&l Clauses Act deals with the eame acts constltutfag offences under two or more 
enactments — * \\ here an act or omission constitutes an offence under two or more enactments the offender 
shall be Inble to be prosecuted and punished under either or any of tho&e enactments, but shah not be liable 
tt) be punished twice lor the same offence’ This is almost identical with s 33 of the Interpretation Act, 1889 
(52 and 5J Vie , t b3), w hich does no more than extend to sutuiory offences the common law rule as laid down 
in A’ V Miles, 24 Q B D. 423, Arehbold, p 177 The editors observe that the enactment would have been 
clearer n for the word offence at the end had been substituted the words ‘ act or omission ’ 

tl.— SCOPE OF SECTION. 

7. Section applies to aecopd trial and not to powers of Court of Appeal and Bevlslon — Uuder 

s, 403 It IS the duty of the Court before the plea of aulrefnt acquit is taken m bar, to decide on evidence, and not 
mercii by heanng Uie parties and looking into the papers ot the previous trial Where the petitioner charged the 
opposite P'tty with cheating and criminal breach ot mist, and the accused took the plea of autre/o%s acquit 
ind the Magistrate on hearing both the parties aiij looking inio the papers of the previous trial discharged 
the icciiseiL //e/d, that whether the facts in the present ci>e werethesame as those m the previous case has 
to be determined after hearing the evidence and ascertaimiig what the lacts are In this case and what were the 
facts found in the previous cise 23 C W. N. 399 /ollowtagZi C. W. M.543. This section refers only to a 
second trial and bars it, 11 it comes withm us terms It does not affect the powers of a Court of Appeal or 
Revision m the same proceedings, as those proceedings are only a connnuauon of the same mal, 23 C. 973 
It p 977. An appeal is not .a second trial, but a continuation 01 the trial in the Lower Court and s 403 has 
therelore no application, 3T M. 199. Thus an AppellateCourt can, unders 4AJ,convictonachargeonwhichthe 
■iccusecl bad been acquitted by the Court of hirst Instance, or order a new trial on the same charge See also 22 C. 
377 ; 27 C. 172 , 40 a 163 and Note 62 to s 423 and Note 49 to s 439 ^ 

8 Bectlon dees not apply to re trial of accused under • 303 after discharge of Jary.'-The accused 
who w charged with several charges and had pleaded not guiUy, was acquitted on two ot the charges and 
ifie jury disagreeing on the other charges were discharged and the accused when put up for trial before a fresh 
Jury pleidcd uutrefns acquit bTEpiibN, J , that lor the purposes of s 403, the accused was uot being tried 
again, • He is being tried on the original indictment and I consider that he js being tried on Ins hrst plea of 
not guilty ' 1 he duty of the Court is to continue the mal of the accused betore another jury, and the process 
may continue till a verdict is passed on all the counts without the accused being tried again under s. 4(W I am 
aware that s. 308 refers to the accused being re-med, but this does not affect tlie consuuciiun ots 4UJ, 4t C. 1072 

B<A. Does acqaittal on some of several charges bar re-trial after disagreement of Jory on the other 
charges 7 — W was committed and tried bdore a jury on a chaige containing hve counts The fourth count 
charged him wuh the murder ol A T under s 3u2, I P C, and the filth count charged him with culpable 
homicide ol A T under s 304, I P C The accused pleaded not guilty and the jury unanimously 
Bcq' hied the accused of the fourth count and differed as to the finh count Jhe jury was Uien discharged and 
the accused was put up for tilal on the fifth count amoug others, ft was urged in deicnee that as the accused 
hid been act\uUied ot the charge ol the murder of H 7*, he could not be uicd again tor committing culpable 
homicide ot A T. Held, that a. 403 protects bmi only igamst a trial lor murder and any other offence fot 
vvhich a different charge from the one made against him • might have been made.' Cut the offence of culpable 
homid<l<’ tor which he was to be tried again was the same charge that was made against him and on the tcfins 
ot this f'Ctjyn the Oetertce must uiL " li Ik, had been diarged with murder alone, no doubt ti verdict of not 
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cuilt) would protect hint Irom nnoUi'^ tnal ior cul)Mble homicide, and ^lould he be Acr^uitted of culpable 
homicide he will be protected from a tnal for injro'leim inxoUinR hurt hut where a charge was made, the case 
fills outside the (wosisions ol the law d«.almR with ciscs where it might liaic been nude," 41 C. 1013. 
Stfi iiks. J , Aeli, that ci-cn according to the Uw ol Lngland in sudi a case the acquittal for murder is no bar 
to the re tnal tor culpable homiode and the aiitbortty ol ^ v On>ta joJ, 60 J. P. 009 ctUJ at p 203 of Arehhold 
was doubted. 

0. Doe* uctfen bar second appUsatlon tor nalotcnAaeo under Chapter XXXTl?— A dismissal of a 
(ireMous apphcnion for maintcmnce d ics not coasiiiuic i Icgn bir to an order granting a maintenance on a 
suliscqucnt appllcailon. Kti ^Hiunlx docs not Uar aii) jtnicccdinRs b> general pniidple, but onl) by a 
special «.nactm<.nt, as cont lined tn s. 13 ot Uie Civil PriKxdun. Cmtc, and s 403 o! the v.rfminal lYoccdiire 
Code, but wlicia. • ' ' *■ * 1 , . ■ . V ■ • • • ■ 

application on the s • • ■. , « . , 

ing tiK previous d ■ ' ' ' ' • • . . s * ; “ ’ ' 

and void, regardless of the mcnis I L. B. R. 237 8 Cr. L. J.31«<fujca/(ir^/rprn 6 A. 331 and itt Note 14 under 

Heading It to s. 438 

10. DaeiateUen apply ta teearlty proecedlag* uadtr Chapter Till?— s 403 applies only when tlie 
(iroceedings could end m an aQ|iimal or discharge In 33 U. 83 and 37 C. 663 it is explained that the expres* 
Sion 'discharge tns.119 mea..s merely dtschvgcd from custody’ and is not used m the technical sense 
ol * discharged ' as opiKised toact]uUUl (roni ano fence as u>cd in s 2SJ ^ee Notes 131 and 132 at p 213. 
Kven though a Magistrate enters an noinitul in sc<.unt> i>ruci,cdiiigs it i» utimuning and does not bar further 
proceedings on the previous ivets, 36 M, 313. ** \\c arc not to tx. understood as countenaiiang die idea that 
it would be right to vex a part) repettcdly with proceedings under (hose sections on ilie same facts as fomicti 
the fouudation for previous proceedings whom Uiosc taas w«.rc toimd tnsulhvient to justuy an order for security 
5e« also U Cr. L. J 189 (.C.) and 13 Cr. U J 69 (.A > Itm ire S3 B 401, snd Notes 21 and22los.4J7 

11. Bectioa dee* eel apply te preeeedlsgi auder the Workman’s Breach of Contract Act. —This 
section does not b ir a second prosecution binder Act Xlll ui idotl, when the coinpt iiiniit withdrew the first 
cose before the Msgistratc mads, iiiy order It is die iionconiph nice wiUi the Msgistiates order thtt consti 
tutes the offence, a wrong order 01 .lajuiuvt on tliewithdnwil does not bu prosecuuon. In 21 C.263 it was 
held, that where a person was convicted snd imprisoned it is n b ir to ni> subsequent convtcuon on the snme 
contract for not returning to service See Notes S snd 6 st p Issvu ol the Apiiundix, 3( M. 660, 

IX Docs section bar sabaeqaent prosecution of persons Jointly Implicated with accused who was 
acquitted 7— There is no provision 01 mw winch renders the :.ubse(|ueiii prosecution ot persons jointly concerned 
m the commission ol an offence iilegnl, where on 1 previous tii3| others concerned 111 the offence hive been 
tried and acquitted, but tlie priiiaple of the section w is in 7 C. W. M. 493 applied to such persons and 
it was held that until that order ot acquittil dedinng the lacts on which the prosecution proceeded were 
false, was set aside on the appeal of Government, the Mngisirate was not uompeteot to take proceedings 
against others for the same oltence Where, however, 011 a comphint charging a number of persons with 
offences under ss. 1 48, J2t> and J02, 1 1’ G , only tlirve were sent up lor trial and aaiuitted on the ground that 
the prosecution story was not a true one , and subsequent!) oihe^ implicated m tlie complaint were pliced on 
trial and it was objected on the tuthorlty ot 7 C. W. K. 493 that Uiey could ndt be prosecuted until the previous 
judgment declaring the case untrue ^w as set iside, held, there wis no bar, 37 C. 680. 7 C. W. N. 493 was a 
peculiar case There five persons were indicted for vanous offences, which included the offence of untawiul 

• ■' ' >ary that there should be hve persons three out of the five were placed 011 

. vho were alleged with the other two to make up the five were put for tnal 

. A-hich the other three had already been aciiuitted and the High Court held, 

that such prosecution ought not to proceed It did not lay down any general rule In 10 C. W. K. 1031 = 4 Cr. 

X. 4. 173, where on a charge of theft against A, B and C under s. J 80 , 1 P C., W and B were placed on their 
tnal and acquitted by a competent Magistrate and subsequently on the discovery of some stolen property 
In the house of C, Cwas put on bis tnal lor an offence under 5 411, I P a, it was held, dtssenhng Jrom 
4 C. W. N. 346 and 7 C W. N. 433, that the previous acquittal of A and B was not a bar to the subsequent tnal of 
C, as there were certain additional facts belore the Court ascertained subsequent to tlie acquittal, which supported 

the charge under s. 411,1 P C Sre also in 41 C. 734 where in a previous trul two persons were acquitted by the 

jury of the offence of conspinng with a third person who was not a pany to that tnal, it was held, that such aii 
acquittal was no bar to fresh proceedings being taken against the third party See also 38 A, 163. 
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IS. Raleeqaally applies where first trial k a^alast aecased jointly with otheri and labsei^aeat 
charge U egalnst him alone.— The rule t» equally applicable, though the first indictment is against the 
defendant ]ouiU) >^ith others, and the second against him alone, j? v Z7jnii, 1 Mood. 434. 

14. Flea In the aatare of, or analogoas to, ** antrefois acqalt,"— The reason for the plea aulrefou 
acgtitl is that an accused person should nut m respect of any offence, be in jeopardy of prosecution more than 
once Though.lechmcallj, such a plea cannot be relied upon where there has been oo trial resulting- in an 
ictual acquittal, it would be impossible to contend that the great principle with reference to which the law 
allowsthe said pleashould be iiupplicabletocases where the prosecution failed before it reached tliat stage 
wiihom onj ( luU on the part of the accused. It U is justice that a person prosecuted on a former occasion upon 
evidence suthaentl) strong to warrant his being put upon his tntl and being called upon for his deience and 
his ei tdence, should not be vexed again m the matter when the trial terminates in h\s tasour, it must, a /jrfwn, 
be so, when evidence on which his prosecution was initiated was so weaW as not to jusutj ttie tml and the 
accused discharged and sa\ ed from the necessilj of entering upon the v indication of hii> innocence. Bishop 
in his " Commentanes on ihe Uaw of Oimmal procedure,’ alter pointing out that according to the better 
docuine V persQins in legal jeopardy when the jurj is empannelled and ready to try him on a valid indictment 
and there u no latent or patent obstide m the judicial path to prevent the eau.»e frompnxeedmg to the end, 
observes “then, if contrary to his nghts and without hi> consent, the cause is suffered to break, off before a 
verdict of ac<iuittil or conviction is reached, there caiinot technically be a plea ot 

<o*:v/by reason oi this leopardy.yet the pnsoncr i, enuued m some way to rely upon it attenrards for his 
protection.” The same junst lays down tliat a plei AttAlAgus to the plea of auirefns (icguit setting out the 
••pecial fictv which show tlie jeop irdy may be brought forwird aS the proper nisthod ot taking the objection and 
calls vv the vW\.ttve <st forovtt jeopardy — Susrj.ssK'iix Ixww, J ,mhvs dvssewWrvj yudgssvtat M U. 
(FAl But in SI M 813 ft ts stited tiiat the Code is exhaustive on the subject ot autrg/on acquit and U is not 
(permissible to add to Its provisions « ^ 

15. n Seetfeo bars teceod trial and so jadgmtat can be passed fn respest el second eoapIalBb”'' 
Where i prosecution i» birred on account of a previou> tnal i 402 directs that tlie nccuscd 'sh2il not bt liabtt 
tobi tntd,' An order of acquittal on i subse<|uent complaint is therefore, improper, i' no sucli order can be 
pissed wiUiout i mil, SL B. R.13 — BCr.L, J.atg. The section birs any uial ind ihereiore no order regarding 
thedisjiosat ot projverty cm be nude under s 817 on a second complaint after a previous acquittil, as an order 
under a 517 could only be made “when an tmimt) or tn dm i Criminal Court i» concluded, ‘ 4 !• B B. 329 

7 Cr. li. J. 490. a 

16. Liability of arceud to be tried after acquittal, for atlog false eTideaee la hh defence.— W’bere 
an accused person obtained an acquittal, and in the course olhis defence which he knew to be lilse, held 
{\ I'.DsAY, } , dfsir«/W’j’),thiihe vvas liable to be med under a. \9«, Indian FenalCode, for using sudv evidence. 
Per Lindsav, J —Tlie second tnal, vis, ihil under s. I9ij, I P C, was in etiect a mal ot the accused for die 
offence of which he had been already acquitted 33 F. R. tS70. 

III.— general rule op AOTREF015 ACQUIT OR CONVICT. 

17. X person ihaO not be In Jeopardy b respect of any offence more than onse.— It is an established 

rule of the common law th it a mm may not be put iwnce m penl tor the same otfeiice, 3 Hawk C, S3 The 
pnnaple on which the tight to plead ‘ Autre/ois otguit’ oi * autrefois convtrf,* is founded Is that a man should 
not be put twice in jeopardy for ihesama mitter.andildocsnoireston any doctnneoi e»toppeL See eirehSofd, 
p. 176. At common Uw a man who has onev. been tried and acquitted oi a enme may not be ined again for the 
same oHenoe U he was “In jeopardy,” onthetmttnak He was so, in Jeop udy, ifHJthe Court wtocompetent 
to try him lor the offence , (2) the tnal vras upon a good indiament on which a valid judgment of conviction 
could be entered. andl3)the acquittal was ou the menis, a<, by verdict on the tnal or m summary cases by 
divndssal on the menu, ioQowed by ajudgmentor order olacquiual Jluiselt on CnwetiP IWl. ^ 

The general rule of the common law forbids a nuntobe/aeuArd^ twice for the same otTenee. Thfs is 
now read as meaning tyr the same acu and omissions, irrespccuve of the exact isrms or this indictment, and as 
fiKuiihn, that the evidence to obtain a legal oonvicuon on the first rfiarge was in suistinci the same as that 
necessary to susuin the second charge, ue Ji '* Xing, (lf97} 1 Q. B. 344—318. 
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MUST HAVE BEEN TRIED. 

IS. There n«it h^re been a * trial' ter the application of the rale.— Under rn;;lt)li Lnw unless 
acquutil yms on the merits, ie , by sordid on the 10 * 11,00 in summtrj eases bj dismlssil on the merits followed 
b} ft Judgment of ncqvnttsl, it does not operate as a bar See Judgment of SinRAstAsr \ hra, J , In 39 H. 135. 
\\Tiere a Jury sworn and charged with a jirlsoncr is discharged without giving a verdict, such n discharge does 
not bar Afresh indictment. Ulnior \ A* , L. R. 3 O** il>3S9 , 890 nnd ^ v /.en’ir.TS L. J. (K B ) 733. Where 
the Judge disagreeing with the divided verdict o! the jury discharges them and orders the rc-trial of the accused 
under s. 30S, this section has no application, 41 C. 1078. Under the Code trial in the literal sense of Uie word 
does not seem to be necessarj Throughout the Code clear directions are given ns to when an order of 
acquittal or disdiargc should be entcrevl. To set up the plea dealt with by this section, there must have been 
aprevious mal in vvhldi some final order has been passed, a#, of conviction or .acquittal The explanation to 
tins section males the point dear So when, after an investigation, the Police reported tint theft (a cognlcabfe 
olence) had not been established, and the Magistrate passed an order sinking olT the offence, it was Af/d that 
such order could not affect the subsequent trial of another non-cognirable offence regarding which no proceed 
Ings had been nlea The Magistrate could not lake oognliancc of that offence on a Police report, but onlj on 
a complaint and he had not done so, S B. 403. 

19. When nay A person be said to be “tried **7— Air/ Note 1 above A process must have issued to the 
accused for his apipeannee, 85 W. 819. In a eummoaa<ase when the accused appears and answers to the 
charge, he Is said to be “ tned,” although the cose is dismissed owing to non-appearance of the complainant 
In sudi a case the accused cannot be tried again upon the same facts for the same offence at the complaint of 
another person, Weir It, 437. Hven though the accused also was absent in spite of having been served with a 
process and the case is dismissed under s. 8t7 the accused is etiuiled to the full benefit of s. 403, 34 U. 233 
/u//a.xvt/4C. W. N.Sldt? C. W. M 711 and 493. AV/ Notes 17— 21 at pp 699-700 If the tnal has otherwise 
been regularly conducted, even Uiougli no formal charge has been framed therein, the order of acquittal 
would still be a bar to further proceedings, 8 A. 129 { 40 H. 9788. 

20. Jedgmeat e( acqelttal wlthoat addectog any evldeace woald itlU operate ai bar — (i)Under 8.247 
on the noQ*appearance of the complainant in a summon&case the accused has to be acquitted , for the effect ot 
sudi an acquittal, set Notes 17—20 thereto at p €09 and 34 H. 293. ( 11 ) Under s. 243, a Magistrate may permit 
the withdrawal ol a summons-cise and acquit tlie accused. (hijAV/s 333where the Judgeofa High Court can 
enter a judgment of acquittal on a AW// prostqut by tlie Advocate*CeneraL (tv) Under & 34S, a compromise 
has the effect of an acquittal, Ratanlal 019; 29 P. R. 1914<>Bie Cr L. J. 81. (v) Under s 494, an acquittal 
follows where a Public Prosecutor withdraws from the prosecution alter the charge has been framed or there is 
no charge required, 9 N. 1*. R. 20 xs 14 Cr. L. J. 139; 13 U. 35 (vi) Sec also $ 240 where the withdrawn 
of remaining charges on conviction on one of several charges has the effect of an acquittal 19 W. R.65. 

An aoiuittal under s. 247, equally with an acquittal after trial on the ments acts as a bar to further 
proceedings by virtue of s 403 49 A. 93. 

BY COURT OF COMPETENT JURISDICTION 

(See Notes 39—41 ) 

21. 'Counell of Elders' Is a Court of competent JorlsdlctloD.— For the purposes of this section, 
the Council of Elders established under Punjab Frontier Rtgvlahon (IV of 1887) is a Court of competent 
junsdiction, and a person convicted by such council cannot be ordered to be committed on the same facts on 
which he was convicted, SO P. R. 1884. 

22. Order of looompetent Court of no avail under this leotlon.— The principle is that the 
accused must have been in jeopardy at the previous tnal, where, therefore, owing to the incompetency of 
the Court he was not lawfully liable to suSer judgment in the previous proceeding, the section does not apply 
See Russell on Crimes, p 1983 Where a former tnal is set aside on the ground of want ol junsdiction and 
illegality, it is no bar to the second tnal For, when the High Court quashed the whole of the original 
proceedings as being all together without junsdicuon and therefore illegal, their result cannot be pleaded as 
autrefois acquit, it being necessary to that plea that the first Court should have had competent jurisdiction to try 

the odence, 2 W. R. 10. A Magistrate cannot coimct or acquit a pnsoner whom he has no jurisdiction to try 

Such an order is of no avail under this section, 6 V. R. 13. Where a pnsoner is released by ie Court of Ses- 
sion on the ground that the proceedings had mhis case were illegal and irregular, this section is no bar to his 
being subsequently tned and convicted of the same offence, 13 W. R. 43. See also 29 C. 112 at p. 414, where It 
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was held that t! the trial is % old tth-tmlto for want of jurisdiction in the Magistrate, It cannot be called a inal, 
and that a discharge by the Appellate Court, without an order for trial by the proper Court, does not bar fresh 
proceedings being taken in the proper Court Where an offence is tned by a Court mthovi junsdicuoa, xe , h 
Court of not competent jurisdiction, the trial is void tinde*’ s 530, nnd the offender, il acquitted, is liable to be 
re-tned under this section, ft is not necessary for the High Court to reverse the acquittal, before the re-tnal can 
be had, 8 B. 807. A Court which has no jurisdiction ta /ry has no jurisdiction io aequtl the accused, it can only 
discharge,'! P. R. 1910 = 7 P. W. R. 1910. 19 I.L. J. BIS. 

Effect of absence of eompiaxnt—See Note 41 

23. Is want of sanction under t. 193 condition of the competency of a Court 7— -Want of sanction 
under s. 195 is only a condition precedent for the institution of a proceeding before a tnbunal , it is not a condi' 
tion of the competency of the tribunal, 38 M. 393. Botin 37 A. 107 it was held following 22 B. 711 that where the 
law requires a preMous sanction to be given before a charge cm be entertained by a Court, that Court is not a 
Court of competent Ju^sdlCllon until the sanction has been maintained. See also Note 41. S 403 does not 
bar the re-tnal of thn accused after sanction on the same facts in respect of which he was acquitted for an offence 
which required no sanction, 37 A. 107. See Note 20 under s 19S, see also 40 B. 07 and S M. 41. But it should be 
noted that the necessity of a sanction is done away with under the present Code as amended. 

24. Does personal dlsquallQeatlon under a. SSB affeet competency of Court?— If a person put on his 
tnal for an offence produces an order of acquittal, passed by a Court which on the face of it is a Court of compe- 
tent jurisdiction, in that it had both temtonal jurisdiction and junsdiction under the second Schedule of the 
Code in respect of the offence charged, the Court before which su<* order of acquittal is produced is not enoded to 
Impeach the competency of the Court whidi passed the order, on the ground that tlie presiding officer of that 
Court may perhaps have laboured under the disqualificauon prescnbed by s. 556 of the Code. Until the order of 
acquUtal has been set aside and a new tnal ordered by some competent Court, the person acquitted 
Is entitled to plead it under s 403 In connection with any further proceeding that may be taken 
agiinsthim,8 A. I.,J. in9»il2Cr.I,.J.873. The accused were tried and acquitted by two Justices of the 
Peace. One of them was under statute (Cba/ Mines Act) disqualified to have acted as a Justice without the 
consent of parties for the offence of which the accused were acquitted. This fact was not known to the prose* 
cutor at the time. Held on an application to quash the commitment, that the principle nemo debt hts texart 
applied, A’ i dTiM/rcin (1914) 1 K. B. Qs. 

25. Aeqaittal by f oreignjCaut may operate aa bar.— An acquittal by a Court of competent jurisdiction 
outside England has been held to be a bar to an indictment for the same offence before any tnbunal in England 
It does not matter whether the Court is one in the King s Dominions or of a foreign country /tussell on Cntne» 
p. 1981 ethng R v Hutchinson, (1678) 3 Keb. 789 , ^ v Roche, (1778) 1 Leach 135. 

MUST HAVE BEEN CONVICTED OR ACQUITTED 

26. * - • a - a 1 ; r ■ r* j I ■ 

to be acquitt^ ■ ’ <• , ■ • • ■ . , 

' discharged ’ t , ' ' » ■ . 

25} 40 U. 976. W'here the pnsoner have pleaded to a formal charge the Magistnte is bound to convict or 
acquit and his order only dismissing the case, will amount to an acquittal, 8 C.L.R. 339 ; 29 P.B.i9l4; SSH.5SS. 

(1) Wrong order of K a Magistrate tries a w arrant-case as a summonscase and acquits the 

accused, it must be regarded as an Order of discharge only and cannot operate as a bar, 1835 A. W. N. at p. 260 
aUo24M.660 where a wTong order of acquittal wasentered on the withdrawal of a case under the ll'ori- 
man's Breach of Contract Act Set Note 1 1 above 

(li) AcquiUaJ before of process — Where the Police laid a preliminary charge-sheet before a 

Magistrate and before process was Issued the Police applied to withdraw whi^ was permitted The Magistrate 
endorsed on the charge-sheet that the accused were acquitted, second charge sheet was subsequently laid by 
the Police , held, that the order passed by the hUgistrate on the first charge-sheet was no bar to proce^ings on 
the second charge^eet. ** It appears to be clear that neither an order of discharge nor of acquittal could pro- 
perly be made In a case when the accused has not been directed to appear at all The provisions regulating 
trials and Inquiries all contemplate the appearance of the accused as essential for the commencement of the 
ITOceedings-" At’r as. 212 152,208(1) and 271 The order of acquittal on the first proceedings was unmeaning 

and could not be a>ai\e<l ol SBM.Sis. 17A.L.J.897. 
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(ni) Order Jor release not amounting to Where the nature o( the charge waa cxpLilned to 

the accused, but no lormal diarge In rmting was drawn up against him as rc<iuired by a. 254 ; heU, that the 
order for release (s. 24'») did nit amount to an acquittal under », 258. 1 B. L. R. Ap. Cr. 1. Rut an order for the 
release of the accused as ” !\’trdosht'' has been held by llie Calcutta High Court to operate as an acquiitaL 
Where a complaint was made of extortion undcraSSI.I r«C,Andthe Magistrate allowed the dispute to be 
referred to arbitration and discharged the accused, but the arbitration having fallen through, the Magistrate 
allowed the complaint to be revived. Tlie High Court held tlic discharge to be Improper, but refused to 
interfere with the order reviving the prosecution, 1 C. W»H. 49 j S8 M. 815 { 17 0. C. IB 

JUDGMHNT MUST BE IN FORCE. 

27. Bar only t» long as taeh coBTietloa er acquittal rematui In force, ar, so long ns such judgment 
or order has not been set aside by a Court of A|*P*'l or Revision. When so set aside, the result will 
be that the proceedings on the tnal will be annulled, and this will not prevent the prisoner being again 
put on his trial 7 W. R. 2. If the order of acquittal Is set aside b> a Court of Appeal or Rev ision, the pro- 
ceedings on the trial will be annulled and there Is no prohibition against the prisoner being again put on 
his tnal, 7 W. R.S. Wicre the Appellate Court reverses the verdict of a jury and orders a re-tnal, unless 
it has limited the scope of the re-tnal sudi re-tnal must lie taVen tobe one upon nil the diarges onginally framed, 
22 C. 877 { 40 C.69S. A judgment reversed b> a Court of error Is the s.ameas no judgment, and m that case, 
iberelore, the plea of autrefois aequii is not available, Drury, (18(9) 8 C. and K. 193. 

28. 8o long u preTlosi order is In force, trrcgalurfty of proceedings Is of no eonseqBenee.—It is not 
necessary that the judgment of acquittal should be, In fact, correct and proper, for, white unreversed, it will sup 
portapleaofatt/rr/rfijflr^Mi/m bar of a second trial Thus a judgment for the defendant, though consequent on 
a misdirection or erroneously given on a speaal verdict, or on an insufTicient indictment, so Jong as it stands 
unreversed, is a bar to a new indictment Jfussel/on O^mes.p J983 If the offence is the sarne, the iomtet 
conviction or acquittal Is a bar to the second trial, whether the second Court considers that the former conviction 
or acquittal was wiTTaTived \f) the evidence given mabetimmal or novl 'll. 91.45. EvenrivhejiidgTntnvoi 
acquittal was passed under amisapprehenison of the law ti would still operate as a bar When n Sessions Judge 
constdenng that two diarges under ss. 302 and 201, 1 P C. could not combined, separated the charges and 
tned the accused on a charge of murder only and acquitted her, it was Aetd that the accused could not be tried 
again for the offence under s 201, 1 P C, as the two diarges might have been combined m the former tnal and 
though he clearly intended that the accused should thereafter be tned on a charge under s. 201, 4 8. Xi. R. 171 
11 Cr. L. J. 731. See also 9 H. L. R. 38 = 14 Cr. L. J. l33, where the accused was acquitted of a charge, under 
s 203,1 P C, on a withdrawal of the case under amisapprehension and It was held he could not be tried again 
under s. 177, 1 P C , on the same facts Fven if the aCqmttal had been obtained by a trick on the part of the 
accused, the acquittal would operate as a bar See 39 U> 1029 See 35 P. R. 1870. The Court before which an 
order of acquittal IS produced Is not entitled to impeach the competency of the Court which passed the order, 
on the ground that the presiding officer was disqualified under s 556, 8 A. L. J 1139 See Note 24 and Note 

IDENTITY OF OFFENCE 

29. DBence nuitbe the same— IramaterUl dIBerence do not affect Identity of offence.—When it is 

j.t.-t. L eahly the same , and therefore, 

nmatenal circumstance, for it 

■ the precise accuracy of which 

IS not matenal, the prosecutor could change the nghts of the defendant and subject him to a second trial for what 
m reality is the same offence Thus if a prisoner be indicted for murder alleged to have been committed on a 
certain day and acquitted and afterwards be charged with kiUingthe same person on a different day, he may 
plead the former acquittal in bar notwithstanding this difference, for the day stated m the indictment on the 
former tnal was not matenal If a pnsoner should be charged with murdenng and should plead a former 
acquittal and prove that he had been acquitted upon a charge of murdenng B, evidence would be admissible to 
prove that the two charges related to the same person and to the same killing But if the offences are different 
identity of evidence IS no bar Therefore where, the pnsoner was charged with forging the documet B, biit 
evidence was given in respect of botli the documents /f and B indiscnminately, and the accused acquitted , AelJ> 
that such acquittal was no bar to his being tned again for foiging the document B for a conviction and acquittal 
both fall under the same category m this seaion. It would be no answer on a tnal for one, to say that the pnsoner 
had been acquitted ot another on a tnal at which evidence was given respecting both, and which, if believed, 
would have proved the prisoner guilty of both,7W. R.15 It was held in Wet? 1, 789, that an Illegal and 
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inoperative conviction under s. 21 of the Forest Act, will not bar a prosecution under the Penal Code for such 
other offence as the accused may be pro\ed to have committed Where a charge of kidnapping from 
lawful guardianship under s 366,1 P’C , i$ m general terms and does not state from whose guardianship the 
kidnapping took place, an acquittal on such a diarge of the offence of kidnapping from the lawful guardianship 
of a parucular person may be pleaded mbar of a trial on a chaigeof kidnapping from the guardianshipofanother 
person, 2* M. 28J. Where it was the duty of the prosecution to put before the Court true evidence respecting 
the measurement of the timber which the accused cut in excess of his license, the failure to do this at the first 
trial does not entitle the Crown to prosecute the offender again in respect of the same timber, on the ground 
that the measurement staled at the first trial was incorrect and below the quantity actually cut, 3 L B. R 233 

30, Teat for finding whether the offences are same, — Ihe true test by which the question whether 
such a plea is a sufficient bar in any pariicuHr case may be tried is whether the evidence necessary to Support 
the second indictment would have been sufficient to procure a legal conviction upon the first, F v Ctari, IB. 
and B, fT3i ArcAMd, p 177 A trial is said to be upon the same facts if the evidence m the first case would 
have supported a conviction for the offence charged in the second case, Q v Strd, 2 Den, C. C, 94 and 1 Bom, 
L. R- 15 cited 5 8. Ii. R« 12 = 16 Cr, L. J, 224. Except for the purpose of ascertaining whether the offence which 
formed the subject of the first trial is the same as that which forms the subject of tlie second charge, the 
Court before which tlie second trial is held has nothing to do with the evidence given on the former 
trial If the offence is not the same, the former conviction or acquittal Is no bar to the trial upon the second 
charge, notwithstanding the evidence given mthe two cases is ilifc same, and the Court, whether the same as 
that which tried prisoner for the first offence or a different Court, is bound to apply its own Judgment to the 
evidence before it Two distinct offences cannot be converted Into one such offence by reason of an> evidence 
which the prosecutor may think fit to adduce upon the trial for one of them, 7 W. R. 33. 

SL The role prohibits second trial not mcreir for same.offenee, but also npon same facts, for any 
ether eSence,— Where a person has been tried and convicted or acquitted of an offence anting out of a particular 
set of facts, he cannot while such conviction or acquittal remains tn force be again tried in respect of any offence 
based on the same facts, unless the case can be brou^t under one or the other speafic exception to the rule 
provided by the section, 9 N. L, R, 26 « 14 Cr. L, J. 135. The two offences may not be the same, but this finding 
by Itself IS not suffiaent for disposing of the applicability of s 403 A bar under that section operates not only 
where a person has been tned for an offence and convicted or acquitted of it, and is sought to be tried again for 
the same offence but also when he is sought to be tried on the same facts for any other offence for which a 
different charge from the one made against him might have been made under s 23fe or for which he might have 
been convicted under s 237 Where on the same facts a person has been tried and acquitted on charge under 
s 182 1 f* C, he cannot be tried again on a charge under s 2 ll. I P C, after obtunmg a fresh sanction, 
36 M> 308. It his long been fully established that acquittal on an indictment is a bar to a bubvetjaent indictment 
for any offence of which the accused could have been lawfully convicted on the first indictment whether the 
offence wxs or was not speafically stated in the first indictment and whether the proper evidence was or was 
not adduced at the first inaL Under the present prvciice, the substance nther than the form ol charges m the 
two indictments is considered, A’ v SAee/i, 2 C. and P. 634 See Fusseii on Crimes, pp 1984-35 

32. Yfbere on same facta a charge < might have been framed’ uader s. 236 and Is not so framed, 
eabseqnent trial for that charge wiU not lie —Sec Notes 3 and 6 under s 238 at pp 671-672 The protection 
afforded by this section extends only to other and different offences of which the accused could be charged if 
they were 8up\K»ned by the same facts and fell within the category of offences mentioned in ss 236 or 237, 
lBom.L.R.lS. ThejoinderofchargesofmurderlS 302,IPC.) andofcausingevidenceofthemurdertodisappear 
(s.201,1 P C),on ihealiemativc illegal Where the Sessions Judge considering that the two charges could not be 
combined, separated Uie charge and tried the accused on a ^rge of murder only and acquitted her He next 
tried her for an offence under s 20l and convicted her, held that the conviction vvas bad. Though he clearly 
intended that the accused should thereafter be tried on a charge under s. 201, 1 P C, such subsequent trial is 
atftoluiely prohvbived by s 403, for as the two charges might have been combined In the former trnl she cannot 
tried ngaiii on the same facts 4 8. L. B. 174bs 11 Cr L. ^4373 In B 8. L. R. fSuiy Cr. 1*2.224, PRATT,C. J , 
wav of opinion ilwi this Case wvs wrongly decided. The offences are distinct offences committed In the same 
series of nets and fill under s. 233 (t) and sub-sec (2)o(s. 403 4S C.727 j 26 Bom. L. B. 440 

(0 AcquttUl under t 203 tarj Inot under t 177, IP C,on same /aets-C/v-'is killed b) a shot from 
tle|.uno!Z, The I’oUc* p nd. though iware of tills tact, Ivlscly reported tint £/ died of fever Thepatclwas 
pToveci led for an offence untUr s. t<j3 I I* C ©w the gwutMl that he gave false In’oriw-vtlon regarding an offence 
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which be knew to ha\e bt<n commitled. After achitge was framed against him, the shooting of t/by Zwas 
found to be acadenliL Thereupon the prosecution of the Police pitel under s. 203,1 P. C, was withdrawn, 
and he wss acquitted under s. 494 , htld tint the PohceofHcer could not aitenvards be tried again for an 
offence under s. 177. L P C.on the basis of the same false report, 0 N. L. R. 2S — II Cr. Z«. J. 1S3. 

/IffuiUiil vnifr i 352 o/frofrj fli tnat tinier s 323, / P C— A person tried and 

acquitted on n charge of using criminal force under ». 352 cannot be tried m respect of the same criminal matter 
on a charge of hurt, 18 W. R. 3 «= 7 B L. R. Appi. XXY t P* *** 

ini') Ac<]in(tdl under i har to frtctt under t 170.//* C— BimiUrly, a person who has been tried 
for offences under ss. 201 and 202, I P C, and acquitted b> the Sessions Court, cannot be tned again lor an 
offence unders. 176 I P C, based on the same faas by an Inferior Cnminal Court, as the case of su^ a person 
comes not Within sub-secfl), but within sub«ec (2)of s 235. The charge under s 176,1 P C., might have been 
framed at the form e r tnal on the very same facts and the Sessions Court which tried him under s.|202, 1 P. C, 
was also competent to try him under s. 176, 1 P. C, 18 C. W. N. 818 m 3 Cr. L J, 339. 

(ir) Person con'utedof stertUng tetter tannot on satm ettdeneebe again coatnetedof making awty 
unlh that tetter — Where a pnsoner u as conv icted and senteoexd under s. 5 of Act XVII of 1 854 (now s. 62 of 
Act VI of 1899) upon a cliarge of fraudulent!) secreting a postal letter, and on appeal surch conviction and 
sentence were confirmed, A/Af, Uiat he could not subsequently be convicted under the same section of having 
fraudulent!) nude awa) with the same letter upon the same occasion, both acts being connected and 
substantially a part of one criminal traassetion, i U. H. C. R. 88. 

(:) Aefttt/tai under s. 411 ts tai to tnatunders 414.7 P C—So also, where a person had been 
convicted under s. 411, 1 P C, m respect of certain property stolen on a particular occasion from a panfcular 
person, be could not, subsequently, be tned for an offence under s. 414, 1 P C., in respect of other property 
stolen on the same occasion from the same person, 28 A. 313 where 15 A 317 is referred to 27 C. W. N. 851 j 
3 Pat 803. J • . / . 

*■ {vfi^TheJt and imschxej —E was charged with theft and mbchief In respect of certain branches cut 
from a tree claimed b> complainant and was acquitted on the charge o! mischief on the ground that, as against 
the 'Complainant £had title to the property The District Magistrate ordered further inquiry under s. 437 Uetd, 
that a tnal on the diarge of theft was barred under this section, as the offences were not distinct and the facts 
were common to both offences and had been found in favour of the accused, 8 U. 298. Similarly, an accused 
person who was charged with theft of an animal was held not liable to be separately charged with and convicted 
of mischief for the subsequent killing of It, YTelr I, 897. i * 

(wi) AegutUaltn summons ease for one of several offences alleged operates as bar to tnal of the other 
offences —Where a Magistrate issued processes against and summoned the accused persons for one of several 
offences alleged against them and aaiulUed them of the offence for which they were summoned that no 
fresh process could in view of the provisions of s 403(1) be issued against them in respect of all the offences 
alleged against them on the previous occasion including the one for which they were summoned and acquitted, 
3 C. L. J. 622 s= 3 Cr. L. J. 115, distinguishing 15 C. 668 and 29 C. 726. See also Note 17 to s. 247 

(wii) Tnal and acquittal under special law may be pleaded m bar— W\of[nwtsaz^\r)St. the Abkan 
Z^a;(Bombay Act V of 1878) being cognizable by aMagistrate of the secondcIass(s 8 cLsandsSS) a person 
tned for any such offence by any such Magistrate, and acquilled, is not liable by reason of this section to be tried 
again for the same offence unless the acquittal has b«n set aside by the High Court on appeal by the 
Government The junsdiction conferred by the Code does not affect anyspeaat junsdicUon or power conferred 
by any law in force at the time when the C^e came into foree, 10 B. IBt. 

(ur) Composition of offence unders 324 I P C, may be pleaded tnbar on charge under s 324, 

I P C— An accused person charged under & 324, I P C, cannot, if the offence has been compounded 
with the permission of the Court, be again tned on the same tact on the charge unders. 223 I P C, if the 
composition which has the effect of an accquittal is still in fores Ratanlal 819. 

(jr) Acquittal under s 211 may bar tnal unders 182/7* C— Where the accused made a complaint 
to the Pohee that certain anicles had been stolen from his house and the Police made an enquiry when 
the accused repeated his complaint and said that he suspected Cand it was found that no theft took place and 
the complaint was false Claidacharge against the accused under s 211,1 P.C, sanction for a complaint of 
an offence unders 182 I P C having been refused, the accused was convicted but the High Court set it aside 
stating that the offence was one under s. 182, LP C, andnot unders 211 Cthen obtained sanction and 
instituted a complaint for an offence under s 182 I. P C, and it was contended that the previous acquittal was 
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no bar as the oRences t^ere not the same , htldt that the pievtous acquittal under s 211, 1 PC, operated as a 
bar on the same facts because a charge under s 182, 1 P C, might have been framed under s. 236 and the case 
came under sub-sea (I) and not sub-sea (2)of s 403, M H. 308 In 20 P. R. 1910= 11 Cr I,, j. 420, however, i* 
was that acquittal of the accused under s 182,1 P C, was no bar to the tnal for an offence unders. 211, 
I P C, as a person could not be charged mthe alternative under s. 236 of offences under ss 182 and 211 
1 P C, and the offences are essentially distinct. Set 32 C. 180 and 31 B 204 and also 8S.L. R. 179** 
16 Cr li J. 104 

(ari) Acqu\Ual unders 302, / PC, may bar Inot under s 30-1 I P C — .SVr 22 C. 377—383. 

{xii) AegtiiHal on charge under s 193 bars Iriat on charges under ss 465, 47i, 120-/?, / P C— 
Petitioners were tried under s. 193 and upon a careful and exhaustive consideration of the whole evidence 
acquitted. They were again put on trial under ss. 465, 471 and 120— B., I P C. //rZ/that inasmuch as the facts 
on which the complainant founded the present case were inseparable from those upon which the previous case 
was proceeded with, the proceedings should be quashed, SO C. W.N. SB4 

S2-A.— Effect of the amendment of a 233 bj the Insertion of inb«see. (2) (A) and its removal from 
a. 237, — Where in an appeal to the Sessions Judge, the Sessions Judge altered the conviction to one under ss 385 
and 508, 1 P C., holding thst ss 420 and 507, 1 P C , were not applicable to the facts, held in rev ision that the 
accused s offence did not fall under ss. 50? or 508 or 385 or 420. 1 P C , but amounted to an attempt to 
cheat under ss. 420 and 511, 1 P. C.read together , that by virtue of the new amendment of s. 238 of the Code 
cL (2) (A) the accused were liable to be convicted under those sections, though he has been charged only under 
s 420 , and that as the Sessions Judge had not hcquitted the accused of the offence of "ittemptingio cheat, s 439 
(4) of the Code was no bar to the accused being convicted in revision of the offence of attempting to cheat undeC 
si 420 and 511, 1 p C, read together. 48 H. 174 = 48 K. L.J. 190. 

BXCEPT/ON /.-DiaWNCr OFFENCES VNDEE SVB-SECTlOJi (3), 

33. Section does not bar trial for dliUnet effenee ter which aeparata charge might have been made 
under 1.233 (1).— 5«iUusuauon(4) to 1 235 and Notes thereto at pp. 657—669 The limitation of this wcepuon 
to sut^sec (l)ofs 235 necessanly involves the exdusionof cases falling under the other sub-sections of s 23St 

where the several offences are separable for the purposes of charging, but not distinct for the purposes of 
punishment But the Legislature even here recognises a special case should be provided for, and therefore 
sub-sea (3) of s, 403 makes an exception in respect of a case wbndi eventually falls under sui>sea (3) of s 23S, 

9 N.L,R.2f=14C» I1.3. 133 , 10 C. W. N 318 » 8 Cr. L.3, S59, If the crimes were so distinct that the evidence 
necessary to prove one w ill not prove the other it cannot properly be said that they were so far the same that 
the acquittal of one i4 a Inr to a prosecution for the other Archbold, p 171 

(I) Acquittal 0 / charge under s 324,//’ C. does not bar Inal under s 365 ,/ P C— Where certain 
persons Wespassed into n house land after beating the inmates, earned off a woman, it was held that their 
conviction under 4S2 was no bar to their being Iricd under s. 365 1 P C , 1906 A. W.N, 32 = 3 A. L J. 2 = 

3 Cr. L. J. 93. 

(II) ib ft*<7 ss 395 and *00 / P C— The acquittal of accused on a chirge under s.ioo I P C., cannot 
operate under this section as a bar to his being prosecuted again on a charge under s. 393, I P, C, for 
coiumiuingone of the dacoitlesm respect of which evidence was given in the previous trial under s. 400, 

1 Bom. Li R. IS. 

fill) Seing in possession of excisable ariules and fuding false ttadffHarks'^’X\\n trial and conviction 
of the accused for being in possession of exasable articles without a license under s OXoK the Bengal Excise 
^f/(Ml of 186S)is no barmider tins section to his trial upon the some facts under ss. 486 and 487, 1 P C,and 
s5.6and7olMc pierchandtse Marks Act of 1889, rr.for putting false trademarks upon cases containing 
excisable aitidcs and making use of false trade-marks for his own trade, 23 0. 174 See, however, s. 26 Cent CL 
Aet\ of 1897 and 22 C. 377. 

(ir-) CbnncUon urder S- 325 no bar to tnal under s 365 / P C— When the accused attacked Uie 
complalnani s house. Indicted a beating on him and his two sons and earned away A', a woman and on the first 
irialtliey were convicted forthe attack On his house and lor beaUiig him and hissons, and at the second trial 
the amisedwerecharged unders 865,1 P C.fbr the abduction of A, Ar/i/, that tlie case fell under 5. 235 (i) and 
ihe prevlotn conviction wa-nno fiar under s. 403 (mJ S A. t. 2 1906 A. W.N 33 b. 5 Cf L.J.93. 

(t) Ac^uiltit under s \tZ I P C no bar to tnal under s 600 / P C— Where the accused wihohad 
In a i^eiUion to a TohvlUlvr under the Court of Wards falsely made certain allegations against an Inspector of 
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Police was tried under s. 1R2, 1 P C., but was acquitted on the ground Ihil the person to whom the application 
was made was not a public scrsini, and a suliscqueni prosecution b> the Inspector under*. 500, 1 PC. was 
objected to, Ar/<f the presious acquittal was no bar, 87 C. $01, where 10 C. W. N.S18 is 4SC.88S* 

(ii) Seehon 467 nr ICM, I P Ct eerf* 82 c/ihe Rexulration Ael, 1008.— Acquittal In respect of the 
oSence ol aiding and abetting tl>e forgery of a document (w^esented for regUtr-itlott does not bar the trial for an 
offence under s. 82 (a) of the Registration Act In respect of the same document, 87 A. 107. lJut see 1 Rang 209 
\ihereitlsAr/(/ that If an accused Is already tried and acquitted for offences of forgery and abetment thereof, 
their re-trial for a separate offence underthe Registration Act,*, B2,uas barred under s.403asno sanction ts 
necessary for a prosecution under s. 82, L R-, Act and ns the accused might hare been charged and uied for an 
o'Tence under s. 82 Registration Act 

(cii) Ac^utUai 0 / abetment forgery^ s 467/l(», IP C,does not bar trial for offence oj ut%ng as 
genuine the forged document^ / P C— The series ol acts beginning with the forgery .and ending with the 

use ol the forged document in a Cli 11 Court must be regarded as so connected together as to form one transac- 
tion, so that under s. 235(1) it would ha\e been competent to try the accused for both the offences at the same 
tnal, the case iherclore fell under sut>««c (2) of a. 403 and was not governed byasub^ec (I ), *0 B, 87 1 80 a W. K. 432. 

(rm) ConvMtxon under * 243 IP C, no bar to tnai under *240, 1 P C-^C ga\e 50 counterfeit 
coins to /* to pass for him. Subscquenll) Cwas conaictcd under* 243, 1 P C, for being In possession of other 
counterfeit coins. He was again tned Jointly with P In respect of the 50 coins under s. 240, 1 P C, and 
convicted. On appeal it was contended that Ccould not be tned lor an offence under s 240, 1 P C,afterthe 
previous conviction under s 243,1 P C, that the delivery oi the 50 coins by CtoPwith a view to its 
being changed was a disunct oRence from that for which C wa.s previously convicted and that the second 
conviction ol C was good, 31 C. lOOT. 

(tr) Offences under ss 302/34, / P C— ‘Effect of acquiUat under ss 302/34, / P C on redrtal 
tracer j* 302/109 nirif 302/114, t P C~\Vhere the Judge tbrected an aoquttal under ss 302/34, / P C, on legal 
grounds, the verdict o! that Jury to that effect has not determined any questio i of fact and the acquittal has no 
effect on the tnal ol charges under ss. 302/109 and 302/114, L P. C, 41 C. 1073 

(ar) An aequittat under s 342. 1 P Cno bar to tnal under s 147, / P C— Several Police constable* 
were convicted of noting Two of tliem were previously tned and acquitted on charge of wrongful conh&e- 
mem for having taken Into custody some persons m the course of such noting that the second trial 

wasnotvttiatedbyoontnventionof the rule embodied ins 403 sub«ec (I) of the Cr Pro Code {P v Barron, 
1014 2 K. B. 370 followed . 3 C. L. J. 632 dtsltnguuked 45 0. 78.) 

(*■*) A convtelion under s 379, IP Ctno bar to a trial again under s 9 of the Opium Aet[/tf 
1878> — An accused previously convicted of theft under s 379 in respect of some opium can be tried again for 
an offence of lUiat possession of the same opium under s. 9 of Ofium Act 34 A. L. J. 859. 

34. Acquittal In respect of some of several sonu misappropriated whether bar to trial In respect 
of others?— The accused was tried ior and acquitted of cnminal breach of trust m respect of Rs 12 misappro- 
pnated between July 1907-08 He was subsequently tried and convicted in respect ol another sum of Rs. 19 
misappropnated during the same period. On appeal the Sessions Judge being of opinion that when the 
prosecution had made its election and s 222 (2) and proviso, bv choosing some out of the different amounts 
misappropnated during the period they were estopped by s. 403 from instituting any further prosecution in 
respect of any fresh items covering the same penod, and set aside the conviction , held the previous acquittal 
was no b-v Sections 234, etc., do not bar the separate tnal of the accused for each separate offence. See the 
case noted above under ss. 233 and 239, 12 Bom. L. R. 2^ = 11 Cr. L. J 337. Where, however, a charge has been 
framed under s. 222 (2) in respect of a gro^s sum ol money misappropriated during a certain penod and a 
conviction obtained, the accused cannot be tned againinrespect of another gross sum of money misappropnated 
dunng the same period. The charge m the previous case should be taken to include all the items misappro- 
pnaled by the accused in the course of the same transaction dunng that period. That ought to be the 
interpretation of s. 222 because otherwise it seems difficult to conceive that the Legislature should have 
intended that under s. 222 the prosecution should be at liberty to prosecute for a gross sum misappropnated 
dunng a pamcular period consisting of certain items more than three in number and obtain a conviction for the 
same, and then choose another gross sum consisting of different items alleged to have been misappropnated 
dunng the same penod and have a separate tnal for the second group of items. What the Legislature 
apparently intended was that where there is to be a tnal for misappropriation of a gross sum ‘ there should be 
only one tnal for such an offence dunng the penod covered by the defalcation ’ 17 Cr. L. SO (M \ 

37 C V. N. 678 
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Acquittal on trial for aiminal breach of trust of a sum between certain dates dcies not bar a subse- 
quent trial forcnminal breach of trust committed on an intermediate date, of a separate sutq not included in the 
amount forming the subject of the first tnaL 50 C. 532 [^foUowxng 12 Bom. L. B. 226 ) 

35. Blmllsrlty of offences does not render them tdeatlea!.— 

(*) Forgery of several documents —See Note 12 at p 628 When a person was first tried in respect of 
three out of six documents alleged to be forged under sudi arcomstances which constituted the forgery of all 
SIX documents one and the same transaction, and acquitted in respect of those three documents ; held, that 
there was nothing in this section which could prevent his being tried again in respect of the other documents, 
but that in the arcumstances of the case, it was inexpedient to take proceedings in respect of the remaining 
three documents, 1903 A. W. N. 233 =2 A. L. J. 673 = 2 Cr. L.J. 790. Seel W,R.19. 

(«■) Threatening three tininesses at sntae /i/wr — Each person brought a separate case, held separate 
sentences Here legal, 9 W. R. 30. 

{iti) Stealing of several articles at the same time — It has happened that a man acxiuitted of stealing a 
horse hab yet been arraigned md convicted lor stealing the saddle, though both were done at the same time 
J/ale s Fleas of the Crown cited in 7 W, R. 15. The tendency now is to extend the rule for the same acts and 
omissions irrespective of the exact terms of the indictment See 28 A. 313. J 

I I’t*) Possession of stolen properly —Accused was found to be m possession of property stolen from 

two diflereilt persons on different occasions He was separately tried and sentenced on each charge , held, that 
there nas nothing in the fact that the goods were stolen at different times, to constitute by itself proof that they 
were received at different times, or under such arcumstances as to show that more than one offence was com 
muted in receiving them Conviction on the second trial was set aside, 15 C 511^ IS A. 317; 27C.W.N.55<. 

EXCEPTION II.-SCOPE OP SDB-BEC (3). 

39 Tbi flew fasts mast constftate dflferent offence —See iffustrarton (S) attd ss A. *—It iS ace 
ffnough to defeat the plea of autrefois aequil to show that the second indictment charges circumstances 
of aggravation not included in the first, or senous consequences of the offence which have occurred 
since the first indictment, unless the new facts or circumstances are such as to indicate a different kind of 
offence of which there could be no conviction for the first tnaL A man who has been acquitted on an 
indictment for manslaughter caunot be mdiaed tor the same death of murder Fussetl on 0’tmes,pp 1985—87, 
There is no authority for holding that when a man has been convicted of commuting an act constituting an 
offence, and further ev ideiice subsequently comes to light which shows that his act constituted a gnver offence 
than that of whidi he wis convicted, he may merely on that ground alone be put upon his ttial for the graver 
offence. Clauses 2, 3, 4 and 5 lay down under vvhat arcumsunces ilone a previous com iction is not a bar to 
a subsequent Xrnl for the same matter, held, therefore, a peison convirted under s. 31 of the Rangoon Police 
Act 1899, for being itipossession of an arude supposed to be stolen cannot be again tried later for an offence 
under s 457, 1 P C , merely on the ground that the owner of the article is traced and some further evidence 
Is available, 8 Bur. L. T. 129 , 18 Cr, L. J. 297, 

37. The aew facts most have happened after or not known to the Court at the first trlak— Where A 
causes hurt to D, and as a consequence of the injury so mfliaed, B dies and A is tried and convicted of the 
hurt If (IcaOi took place before the trial and the fact was known to the Court which convicted A of hurt, then 
A could not againt be tried for the homiade under this sub-sec (3) though he might be under sub-sec tl), 

9 R. L. R. 26 = It Cr. L. J. 135. A summary conviction for common assault may be a bar to an indictment for 
wounding vviih intent to murder, R \ Stanton, (1831) 5 Cox 344 , R v Etringlon, 1 B. and s, 6BS , R v Jiltles, 
21Q. B. D. 433. In 1901 the accused was prosecuted by the Bombay Municipality under s 476 of the Oly 
Municipal Act II of 163S for proceeding to erect certain balconies contrary to the AcL He was acquitted 
Subsequent!) m 1902, the accused was called upon under ss 303 and 309 of that Act to remove tlie balconies 
which had been in existence at die time of the previous prosecution, and on the accused s failure to comply 
wiih the notice, he was again prosecuted , held, that the former acquittal did not preclude the ftfagialrate from 
tr>ing die present durge, as die second offence could not have been committed until die notice to remove was 
Served on the accused and this notice to remove was not served on the accused until die ) ear following tJiat in 
which he was acquitted of the previous diaige, 4 Bora, L. R, 575 See also 9 Cr. L. J* 575 (Bnrnia) where 
an acquittal of the offence of disobedience of an order under s 92 ( 2 ) of Ihe Burma JIfunuipaJ Act HI 
of 1B98 w as held no bar to the trial for die disobedience of an order under s. 92 (3). See 3 P. R. 1901 and 86 A. 4 , 
wh'-rc a man was first tried for hurt and later, the injured person dying, held the previous trial was no bar to a 
firsh trial for culpabV homicide 
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EXCEPTION Ilt.-BCOPE OF 8UB>SEC. (4). 

SS. * Wfti BOt cempcUat to trj' means ' had BO JarltdSelloa to try.'^It is only when the Court which 
first med the accused hid no junsdicuon to try the offence wrJth which the accused is subsequently charged, 
that this sub-sec. (4) prc\ents;tlie operation of ihegeneral rule enacted In sub-sec, (1). See 21 H. 611 and 
illustrations {y) and Cf). The clause refers to the chiracter aiul status of tlie tribuml when it refers to the 
competencj to trj the offence, 36 H. 30S. Upon a charge of dicoit) the Migistrate, hating split up the charge, 
comicted the accused of noting, using aiminal forci, and misipiiropriiting the property of a deceased person. 


Sessions Court w IS no bar to further proceedings by iinae of sub-sec (4\ 7 H. 667. So, where nn accused 
person appears to hate committed culpable homiade. his conviction by a Magistrate for a minor offence does 
not prevent his trial for murder, etc, Ratimltl 377. In S Bon. L. R. 125 the accused was charged with an 
■offence under s. 304, f P C, but the trjmg Migistnte conticted and sentenced him under s. 323 I P. C, 
being of opinion that the etndenoe was not suffiaeflt for commitment The Distnct Magistrate, however, 
taking 1 different tiew, ordered a commitment and it wvsA/M that the order was not bad as the preiious 
comtaion under s. 322, I P. C, was no bar roatnaf under i'S04 Avhfcli the Magistrate w'as not competent to 
try" Thisc&se-w3sfoI]oinidin7P.R.1912*,.S9P. W.R.1912I 243 P. L. R. 1012«kl3 Cr. L. J.'7I3, where the 
accused were acquitted of offences under ss. 326, 326 and 149, 1 P C, and were subsequently tried and convicted 
under s 302, 1 P C 18 Cr. L. J. 613 j 4S H. L. J.490. . > t . 

39. That oSeaea b trlAbte by Jary does not affeetcorapeteney of Ceart— A Sessions Judge writh the 
aid of assessors tned and acquitted the accused of the offence of abetment of murder with dacoity, ss 396 ^nd 
109,1 P C Subsequent!) on thesatne faas, the accused «is charged with an offence under s. 412, I P* C, %nd 
tried b> the Sessions Judge aod a jury and com lOed The conviction was sought to be sustained under thu 
8ub-swtion inasmudi is the Court whl^ tried the accused on the first occasion. Sessions Judge aided by 
assessors, was not competent to try the offence under s. 412 which was tnable bye }ur> ; setting astde 
ihe conviction that the words eontpeUiU ia try meins ’'had not jumdichon to try'* Dut the Court 

by which he was first tned, t«, the Court of Sessions, wis competent ns a Court of Session to try the offence 

under 5. 412, 1 P.C, 21 H, 611, .Srr7M.85r, I ' ’ l . * r tt 


40 Want el ceraplilat soder s. 199 readers Coart Ineorapetent— The accused was’ tned under 
ss. 966, 368, 376, 1 P C, and acquitted. Oncomplaintb) thehusbmd, the accused wastned and convictedon the 
same facts under s. 499, 1 P C , held, thit the conviction was not bad by virtue of s 403 as the earlier Court Was 
incompetent to try the accused under s. 493 in the absence of a complaint by the husband. 17 3oni. L. S. 678 b 
3 Bom, Cf. Ca. 91eil8 Cr. L J. 657.|M mtimited to the Distnct Magistrate that he had authorized his 
brother S to institute a complaint against C for enticing awa> j-i’s wife (s 498, 1 P. C.) and tlie charge Was 
heard and evidence for both sides recorded, but the Magistrate discovenng that S had no aulhonty purported 
20 acquit C On the husband <4 instituting a fresh complaint, it was he/d that the so-called acquittal was no 
&if ft? tfw tn^, *r oVji* fftenr war mr coarpikriif deibnj Anno/wArefi 

he could take cognizance, 31 A. 317. See Note 10 at p 666 

4L Effect of abienee of Btnetlea oneompeteocy of Court— (0 Sanehon under s. 195 on/y a condition 
precedent for tHsMulton of proceeding before tnbunat, t/tsno/ a condition of the competency of the irtbunaL~. 
The clause refers to the character and status of the tnbunal when it refers to competency to try the offeni* 
illustrations (/) and Cg). Where, therefore, a person was acquitted of an offence under s 211,1 P C, aiid 
no charge under s. 182, 1 P C,was framed for want of sanction thoughit could have been jointl) tned in the 
first tna! held, that the acquittal was a bar to a trial under s. ]S2, 1 P C., 38 M. 308 

{«) Contra.— Want of sanction renders Court tncotnpetenL—\ complaint was made to a Magistrate of 
■offences under ss. 182 and 500, 1 P C. When accused appeared, the Magistrate passed the following orders 
*' As there is no sanction, prosecuUon withdraws the diaige. Accused is discharged. ’ Sanction having be^n 
obuioed, a fresh complaint was lodged against the accused for the same offences. The Magistrate ordered that 
the proceedings be stopped as they could not be taken by peaapo of the provistons of this secuon Jteld, that 
as the accused had not been acquitted by a Court of iction, tbe order was illegal As owtqg 

to absence of sanction the Court could not take co nee under a. IW, it could not acquit him 

of that offence. And as the offence under s, SOU is dck ^ the only l^al wykr thBt tbe Magistrate 

could have passed was one of discharge under s. 253, |i. An accused^faf inal f<>r 
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Acquittal on tml for (nminal breach of trust ol a sum betucen certain dates does not bar asub^ 
quenttnal for criminal breadi of trust committed on an intermediate date, of a separate sum not included in th* 
amount forming the subject of the first trial 50 C. C33 {/cUerm"S Bom, I* R. J26 ) 

S5 Similarity of offences dees net render them Identleal ~ 

{0 Forgery of sneraldocumentt-^See'Ko'^ 12 at p 628. When a person was first triedinresp*<S<i{ 
ihree out of s« documents alleged to be forged under sudi arcumstatices whidi constituted the forgery of all 
SIX documents one and the same transaction, nnd acquitted in respect of those three documems , held that 
there was nothing in this section which could |ire\tm his being med again m respect of the other documents, 
but that in the ciruumstances of the case, it was ioe.Tpedient to tike proceedings m respect of the remaining 
three documents, 1903 A. W K 238 b= 2 A. L. J. €73i=2 Cr. L.J.790. Srr7W.R.15. 

(ir) Threaterutg three oodtexses at inme Awr— Eadi person brought a separate case held separate 
sentences were legal 9 W.R. 30 

(i»0 Stealing of irseral arhclet ai the eamt ti^re —It has happened that a ram acquitted of stealing 1 
hor»e has j et been arraigned md com ictcd for stealing the saddle though both w ere done at the s.nme time 
Hale i Fteat of ike Crou n aled in 7 W. R. 13. The tendency now is to estend the rule for the same acts and 
omiSMons irrespcctwe of the exact terms of the Indictment See 23 A 311 

^ (ir) Poiitiston Of stolen /roferlj — Vccused was found to be in possession of propertj stolen from 

two different persons on different Occasions. He wus separatclj triedandsentenced on each efoarge, held, that 
there was nothing in the fact that the goods were stolen at different limes, to constitute bj itself proof that th'"} 
were recened at different times, or under sudi arcumsiances as to show that more than one offence was com- 
mitted in receiving them. Conviction on the secondtnal was set aside 1SC.S11; IS A. 817; 27 C. W. H 551. 

EXCEPTIOH II— SCOPE OF 8DB.SEC (3). 

38 The new facia mail coattftete dtiTepent offence.— .Sr/ illustration (3) and 3S A. 4— II is not 
enough to defeat the plea of autrefois axquit to show that the second indictment charges afcumstances 
of aggravation not tnduded in ihe first, or senous consequences of the offence which have occurred 
since the first indictment unles.« the new facts or arcumstances are such as to indicate a different Lind of 
offence of which there could be no conviction for the first tnal A man who has been acquitted on an 
indictment for nvinslaughter cannot be indioed tor the same death of murder RmsstU on CWwer.pp J98S— S7 
There is no auihontj tor holding that vrhen a man has been conviaed oi committing an act constitntiog an 
offence, and further evidence suhsequemi) ooraes to light which shows ib-vi his act constituted a gnver offence 
than that oi which he vrvs convicted, he may mcrel> on that ground alone be put upon hi» tnal for the gTa\<r 
offence. Clauses 2 3 4 and 5 laj dovrn under what orcumsunces atone a previous conviction is not a bar to 
a subsequent tnal for the <arae matter, held therefore, a person convacled under s. 31 of the Rangoon Polut 
Act 1899 for being m possession of an arude supposed to be stolen cannot be again tried later for an offence 
under s. 457, 1 P C, merely on the ground th-at the owner of the artide is traced and som» further evadence 
IS available 8 Bay. L. T. 129 , 16 Cr. U J 267. 

37 The new facts mnet have happened after or not known to thaCout at the firit triaL— \\TiereW 
causes hurt to B, and as a consequence of the injury so inflicted. B dies and A is tried and conv icted of the 
hurt. If death took place before the trial and the fact was known to the Coun which convicted el of hun then 
A could not againt be tried for the homiade under ibis subsec. (3) though he might be under subsea (•!)• 
9K L.R.26=sl4Cr L.J 139 A summary conviction for common assault mtj be a bar to an indictment lor 
wounding with intent to murder R \ Stanton, (1551) 5 Co* 344, R v £innglon, 1 B and s. 6SS , v hldei, 
24 Q B D 423. In 1901 the accused was prosecuted b> the Bombay Municipality under s, 476 of the City 
Mumcipal Act II of 18SS for proceeding to erect certain balconies contrary to the Act. He was acquitted. 
Subsequently in 1902 the accu-sed vras called upon under ss 303 and 309 ot that Act to remove the balconies 
which had been m existence at the time of the previous prosecution and on the accused s failure to comply 
w ith the notice he w as again prosecuted , held, that the former acquittal did not predude the Jlagistraie from 
tijnng the present charge, as ihe second offence could not have been committed until the notice to remove was 
served on the accused and this notice to remove was not senedon the accused unUl the year following that in 
which he was acquitted of the previous charge, 4 Bom. L. R. 575 See also 9 Cr. Ik J. 578 (Bucia} where 
an acquittal of the offence of disobedience of an order under s. 92 (2) of the Burma Jifuntcifal Act lU 
of 1S93 was held no bar to the tnal for the disobedience of an order under s. 92(3). iVrS P. R.1901 and 36 A. 4, 
where a man was first tried for hurt and later, the injured person dy mg, held the prevaous tnal was no bar to a 
fresh tnal for culpable homiade. 
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EXCEPTION II1.-8C0PE OF 8UB>SEC. (4). 

SL * Vm Dot cont>ctent to trj * nc&ni ' hod bo Jartidietlon to try/— U Is only uticn the Court uhich 
first tned the accused hid no Jurrvliction to try the offenre with which the acaiscd Is s«bscqucnt]> charged, 
that this sul«ec (4) prcvcnU.llic operation ot the general rule enacted In sub-sec. (1). Set 31 H. 611 and 
illustrations (/) and (jf). Tlie dausc rclcrs to the diancter an<l status ol the Irlhuml when It refers to the 
compctcnc) to tr) the offence, 38 H. 303, U|>Qn n charge ol daooity the Magistrate, having split up llie dnrgei 
comacted the accused of rioting, using criminal forct and misapi'roprlating the property of a deceased person. 
On appeal, the Sessions Court reversed tlic conviction, holding that the offence, H any, was dacolty, but that the 
facts alleged being Incredible, there w as no need to order a committal The complainant thereupon lodged a 
fresh complaint of dacoitj based on the same facts tiefore aiioiher Magistrate. //elJ, that the judgment of the 
Sessions Court w as no bar to further proceedings by virtue of subscc. (4\ 7 M. 537. So, where an accused 
person appears to have commuted culpable homicide, his conviction b> a Magistrate for a minor offence does 
not prevent his tnal for murder, etc, Patanlal 337. In 3 Bom. L. R. 135 the accused was charged with an 
•oSence under s. 304, 1 P C, but the trjmg Magistrate convicted and sentenced him under s. 323 LP. C, 
being of opinion that the evidence was not suffiaem for commitment The District Magistrate, however, 
taking a different view, ordered a commitment and it was Md, that the order was not bad as the previous 
coimaion under s. 322, 1 P. C, was no bar to a tml under s’ 304 vVhfdi the tfagistrate was not competent to 
try" This caseavaa followed In 7 P. R. 1B13 ~ 39 P. W. R. 1912} 213 P, L. R. 1913 IS Cr. L. J 713, where the 
accused were acquitted of offences under ss. 323. S2S and I4S, I P C , and were subsequent!) tried and convicted 
unders.302,1 P C 3'ce IS Cr. L. J, 643} 43 K. L. J. «90 

39. That offeaea U triable by Jary does not affect competency of Coart— A Sessions Judge with the 

aid of assessors tned and acquitted the accused oi the offence of abetment of murder with dacoity, ss 396 and 
109,IPC Subsequemlj on thesame facts the accused was charged with an offence unders. 412 I P C, and 
tned b> the Sessions Judge and a jury and convicted The conviction was sought to be sustained under this 
Sub-section inasmudi as the Court winch tned the accused on the first occasion Sessions Judge aided by 
assessors, was not competent to try the offence under s 412 which was triable by n jiir) , field setting aside 
the conviction that the words "not compeUnt to try means "^ad wl junsdteho/i to try" Rut the Court 
1^ which he was fir^t tned, It , the Court of Sessions was competent as a Court of Session to try the offence 
unders. 412, 1 P.C,3IU.641. .SVr7H.3S7. i 

40. fif complaint ander $, 199 readers Coart Incompetent.— The accused was tned under 
ss 366 368, 376, 1 P C , and acquitted On complaint b) the husband, the accused was tried and convicted on the 
same facts under s 498, 1 P C , he/d, that the conviction was not bad by virtue of s 403 as the earlier Court was 
incompetent to try the accused unders 496 i» the absence oi a complaint by the husband, 17 Bom. L. R. 678 » 
3 Bom. Cr Ca. 91 = 16 Cr. L. J, 657 intimated to the District Magistrate that he had authorized hi$ 
brother B to institute a complaint against C lor enticing away /i s wile (s. 498, 1 P C.) and tJie charge was 
heard and evidence for both sides recorded, but the Magistrate discovering that B had no authority purported 
to acquit C On the husband A instituting a fresh complaint, it was held that the stxalled acquittal was no 
bar to the tnal. as the Magistrate s finding amounted to this, that there was no complaint before him of which 
he could take cognizance, 31 A. 317. Set Note 10 at p »66 

4L Effect of absence of lanetion on competency of Conrt— (t) Sanction under s. 19S only a condition 
precedent for msttluiton of proceeding before tribunal, tt *$ not a condition of the competency of the tribunal— 
The clause refers to the character and status of the tribunal when it refers to competency to try the offence 
illustrations (/) and (g). Where, therefore a person was acquitted of an offence under s.211,1 F C, and 
no charge under s. 182 , 1 P C.was framed for want of sanction though it could have been jointl) tned in the 
first tnal held, that the acquittal was a bar to a trial under s 182, 1 P C, 34 H 3Q3. 

Confro. — Ifhef of sanction renders Court incompetent — A complaint was made to a Magistrate of 
offences under ss. 182 and 500, 1 P C When accused appeared, the Magistrate passed the following order— 

■“ As there is no sanction, prosecution withdraws the charge. Accused is discharged.” Sanction having been 
obtained a fresh complaint was lodged against the accused for the same offences. The Magistrate ordered that 
the proceedings be stopped as they could not be taken Iqr reason of the provisions of this section, field, that 
as the accused had not been acquitted by a Court of competent ]unsdiction, the order was illegal As owing 
to absence of sanction the Court could not take cognizance of the offence under s 182, it could not acquit him 
of that offence. And as the offence under s. 500 is not a summonscase, the only legal order that the Magistrate 
could have passed w as one of discharge under s. 253, 23 B. 711 , 3 M. 48. An accused was placed upon trial for 
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aiding and abetting the cheating of a Sub-Registrar in r^pect n forged document presented for registration 
and wis acquitted the Registrnr thereupon ga\e sanction ior his trial for an offence under s 82 (a) of the 
Registration Act. //eld that the former trial was no bar is the first Court was not competent by want of 
sanction to try the offence with which the accused was subsequently charged, 37 A. 107. So also in 40 B 97 
It was field following 22 B 711 that want of sanction under s. lOa rendered the Court incompetent. ^Vhere a 
person his been acquitted of the abetment of the forgery of i document he may after sanction obtained under 
s 195 be put upon his tnal for using the same forged document as genuine, as the first Court was not competent 
to try the offence subsequently charged for want of sanction. See also 87 A. 383. But it should be noted that 
under the present Code as amended the necessity of sanction is done iway with and a comphint under section 
476 IS a condition precedent to the institution of i prosecution under & I9S 

ll-A —Where the prosecution of the accused for an olfena under s. 21 of the Bengal Food AduUerdion 
Act fell through for want of valid sanction and the accused was acquitted under s 245, Ari/ that the prcMOUS 
acquittal of the accused did not operate as a bar to Ms subsequent tnal after sanction being obtained In wnting 
of the Municipal Commissioner for such prosecution. Because the previous prosecution was incompetent as 
there was no sanction and there could have been no tnal of the accused within ihemeaningiofs. 403. 80 C. W ■ *83, 

SCOPE OF EXPLANATION 

42. Fsrpoie of expUaatlan.— S ubranasya AnrA*, J , In his dissenting judgment m 29 M. 124 (PB,) 
IS of opinion ihat this explanation does not bar resort to a plea analogous to aulrejou aequd {see Note 14 
above) in cases where such plea ought to be allowed on grounds of justice, and the words ‘ ts not an aequdtat 
for the purposes of this ucUon w as not merely equivalent to • m no way bar a fresh prosecution for the same 
offence 

43. DbmUial of eonpUlot—Where a Magistrate dismisses a complaint under s. 203 it is competent 
for him Without any order ior further enquiry by i superior tribunal, either to entertain a Iresh complaint 
or to re-hear and act upon the complaint already on reooriL See 24 C. 288 ; 33 C. 98) ( 29 M. 128 (F.B ) , S4 A. S) 
following iMk W K 66 and w Note 27 to s. 203 Where, however the order of the Magistrate dismissing 
the complaint has been upheld by the Sessions Judge, it is not open to the Magistrate to entertain a fresh 
complaint The complainants remedy is to move the High Court by w-iy of revision 68 P, L. R, 1902 
distinguished 11 P W tt 1910 — 11 Cr. L. J 347 

41 Withdrawal having the effect of acqviUaL— Where a conviction has been had on one or more Of 
several charges the withdrawal of the remaining charges under s 24S has the effect of an acquittal on such 
charges unless the conviction be set aside 19 W R. 85, and see Note 28 for other insunces. 

45 Stopping of proceedings under 1 219 — An order under a 249 is specifically excluded by the explana 
tion from being an acquittal and fresh proceedingsarenot barred,® P R. 191S<=>8P. W R.1913eBl3Cr L.j 880. 

A Magistrate trying an accused person upon charges under ss. 193 aud 204 I P C., convicted him under the 
former section and with regard to the latter observed thalthe facts appeared to him to constitute an offence 
under another section and he therefore directed the file to be laid before the District Magistrate with a view to 
having such offence enquired into On appeal the conviction under s. 193 I P C was set aside and snbse- 

«. ji-c that 

• . I P C and 

a stay of the 

tnal of such charge under s 249 and the subsequent tnal was not baned by this 'section 1889 A W M 8 

46 Discharge and Us effect.— (i) An accused person maj in an Inquiry preliminary to commitment, 
be discliarged by the Alagistrate under s. 209 before a cha^e is framed or under s. 213 after the framing 
of the charge In 4 Bom L, R.779 at p 785 it was field that an order of improper discharge under s. 209 
need not be set aside before an order of committal of the accused person improperly discharged can be 
made (il) In a warrant case an accused person may be discharged under s 253 before a charge is framed 
and under s. 259 when the complainant is absent and the offence is compoundable. It is now field by 
all the High Courts that the Magistrate is competent to rebear a case when the accused is discharged. 

1 C. W N 49 , 23 C. 311 , 28 C. 652 (F B ) where 4 C W N 26 and 46 are dissented from 29 1 726 {P B ) 

29 H 126 (FB) 36 A 93, 1 B. 64 and see Notes 18 and 20 to s 253 and Notes 7 and 8 to s 2a9 (m) In a 
Sessions tnal before the High Court the accused may be discharged by the Advocate-General entenng ft 
n^le prosequi See s. 333 An order of disdiarge on a nolle prosequs is no bar to fresh proceedings 16 C. 

« N 983 = 13 Cr L J 488 (Iv) In cases of Contempt of Court when the offender submits an apology the 
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Court may discharge him See a. 484 (s) WTien l Public Prosecutor villhdfn\vs from the prosecution before a 
diarge is framed the acoiswl slnllbc ilischargcd, # 494 (vl)The word 'disclmge' In s. 119 Is used In the 
sense of ** permission to deport ’ Its mcining In that section Is non tedinlcol as no ‘chorge’ need be drawn 
up, S3 H. si. See Notes 19, 28 and also lODar. UtLi-^SL. B.R.S7,where all thcnuthoritics arc reviewed. No 
order under ss. 435 and 437 is necessary, to enable proceedings to be taken afresh after an order of discharge, 
8 W. R. 61 1 B Ibid. IS 1 14 Ibid. 63 ( IB ibid. 89 } SO Ibid. «6 and 47 { 23 Ibid. SI t 1 & 332 1 2 C. 40S | 4 C. 16 and 647 { 
10 C. 268 1 1 B. 64 1 3 B. 334 { 10 Bar. L. R. 1 ] 4 U. H. C. R. Appx, TUI ; 4 N.>W. p. H.C. R. 23,; 23 a 911 ; 39 0.728 ; 
2$H.310; 29 A. 7; 82 U. 220 1 17 0. C. Z7S«- 13 Or, L. J. 683 and Notes to s 437 


part VII. 

OF APPEAL, reference AND REVISION. 

CHAPTER XXXI. 

. Of Appeals. 

U n l e s s otherwise 404. No appeal shall be from any judgment or order ofa Criminal 
provided, no appeal Court except as provided lor by this Code or by any other law lor the time 
being m force. 

Notes.— Llmltalloa for prescatatloa of appaaL— under thu Code to any Court ether than a 
High Court,— An appeal must be preferred within thirty days from the dale of the sentence or order appealed 
from. 7AeZ}mtfa/ioitWr//A'o/l908,Sch. I, Art. 154 

Appeal to High Court Jrom a jentenee of death pasted by a Court o/ Session —Appeal must be preferred 
withinseven days from the date of the sentence.— Art. 150 

Appeal ta High Court from an order e/aequtUai—A^^i\ max be preferred wnhm six months from 
the date of the order appealed from.— .BidTArC'li'; “ 

Appeal to High Court tn other etses, within sixty daj-s from the date of the sentence, or order appealed 
from.— Art. 153, 2 & 436. 

2. Exteailoa «f period of Umltation.— H the period of limitation prescribed for any appeal, etc, expires 
on the day when the Court is closed, the appeal nta> be perferred on the diy that the Court reopens Seaion 
49, Act IX <J/1908 But any appeal may be admitted after the period of limitation prescribed therefore when 
the appellant satisfies ihe Court that he had sufficient cause for not referring the appeal within such period — 
i5»rf, s 5, formerly s. 5 o! Act Xt'o/X^n, 1891 A, W. N. 10. 

!su_ffieunt cause — These words ought to receive a libenl construction so hs to advance substantial justice 
when no negligence, nor inaction, nor want of bona Jiics is imputable to the appellant Delay m the filing of 
an appeal ought not to be excused unless there are speaal circumstances, eg , a misleading by the other side, a 
mistake m the office itself or some sudden acadent, 9 Bom. L. R. B93 » 6 Cr. L. J 221, following 13 U. 269. See 
18 Cr. L. J. 300 (P) In the case of a convict in]ail,tbe presentation ol the petition of appeal to the officer in 
diarge of the jail, is for the purpose of the Limitation Act, emvalent to presentation to the Court, 9 M. 238; 
29P.R.1890. In 2 A. 888, Spavkie, }, treated an appeal presented long after ihe period of limitation, as a 
petition for revision and decided it on the menis as art appeal Where one of several accused appealed and was 
acc^uitted, that his acquittal w as a sufficent cause for admitUng the appeals of others, 7 P. R. lS7l. 

3. Hode of eompatatlon of tha period of UmiiailBn.— (i) In compuUng the period of limitation 
presenbed for any appeal, etc, the day from which that period is to be reckoned shall be excluded, (il) In com 
putlog the penod of limitation presaibed for an appeal the day on which the Judgment complained of 
was pronounced and the time requisite for obtaining a copy of the sentence or order ordered appealed 
from shall be excluded — S 12, Act IX of 1908 

“ The time requisite for obtaining copy,’ etc*" — ^The words imply that the appellant is not to lose his 
right of appeal by reason of the neglect of ibe officials who issue copies, or who are required to give notice 
when such copies are ready, 12 A. 103. They (the words) do iK>t mean requisite b) reason of the carelessness or 
negligence of the applicant , they mean the time occupied by the officer who has got to provide the copy, In 
making the copy ... i. 

delivered, but the d 

has had notice that .4 ■ . 
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Cotnpulahon of Ivne when appellant tt tn ya/i— The time taken In fon^'ardinff an application a 
prisoner for a copy of the judgment and in transmitting the same from the Court to the jail must be exclud'd, 
9 U. 258 s S P. R. 1838; 10 C. 642. 

I. Petition gf appeal bow pretented.—^^c Note 7 to & 419 

5. When appeals require stamps each most be presented leparately. — Except ubere the petition 

requires a stamp, it is not material whetherthe appeals of seven! convicted persons In the sirae case arc made 
jointly in one petition or separately Where a stamp Is required, the petitions must be separate and separately 
numbered, and be accompanied hyscpinte coptesof judgment or or lers appealed against — /torn // C O' Cir., 
p 42 , Weir II, 467. Where certain appellants, undergoing a sentence of impnsonment had presented an appeal 
accompanied by an unstamped copy of a Judgment . AeM. that other persons sentenced In the same trial, but 
who were not undergoing impnsonmerit, in presenting an appeal against the same judgment, were not entitled 
to take advantage of the unstamped copy of the)udgniefttput in by the appellants who were in jail, but must 
present along with their appeal, a stamped copy of the judgment appealed against Tor remission of Court fees 
on copies of judgment, ete , re# Note 2 to s 37 1 ' 

6. No appeal from Magistrate exereblng ipeelal Jsrisdletlon oatslde British India.— (i) The Distnet 
Magistrate of Simla was specially deputed by the Punpb Government to try certain Native Indian Subjects of 
His Majesty for offences committed m a Natn e State ouuide Bnush India. The trial took place and sentences 
were passed outside British India //elJ, the Chief Court had no Junsdictlon to hear appeals against the 
sentences, 14 P. R. 1910 = 20 P. W. R. 1910 = 11 Cr. L. J. 390. 

(«) Alourbhanj arid Tributary Mahals — Nol appeal hes from conimion of Superintendent of 
Tnbutary Mahals when exercising jurisdiction ovAr offences committed m Mourbhanj a plice not within 
British India. See 9 C. 288 ; 16 C 667 ; 8 C. 983 and 7 C. 321 

7. Jurladfetloa of the Appellate Coart to di»po>« of pending appeal ti not affected by leeallty of 
offence ceasing to be British India.— Ao offence was committed at a place m British India and on conviction by 
the Magistrate an appeal was filed to the Sessions Judge Pending the disposal of the Appeal the place where 
the offence was committed was constituted an Indepdendem State The Sessions Judge returned the 
memorandum of appeal to the appellants for presentation to the proper Court in the Native State on the ground 
that he had no jurisdiction to hear the appeal Held, the Sessions Judge was in error. The offence Was 
committed in British India, the appeal was presented to the projver Court the appellants were then confined in 
a jail in British India, and the mere fact that the particular locality has ceased to be British India before the 
appeal has been determined does not oust the jurisdiction of the Judge, 38 A. 378. See abo 34 A. 118. 

8. This Chapter does not exhaast aU »ppewle.^5rr 250 (3) 486, 515. 524, etc. In addition to the 
matters appealable under this chapter, it should be noted, that an order under ss 517 or SIB or 519 regarding 
the disposal of property before a Cntnioal Court, may be considered by a Court of Appeal, solely with reference 
to such order, although no appeal might have been presented in the case m which such order was passed, 

9 M. 443 , for, It may often happen that the question ofthe propnety of such an order niay m no way concern 
the convicted person, 3 C. 379 =s 1 C. L. R. 339. Sudi an order may be passed w hen the accused is acquitted or 
discharged and application should be made to the Court ol Appeal, before an application for revision can 
properly be made to the High Court, 2 A. 37i. See also 29 C. 724 overruling 25 C. 6S0. 

9 Appeals under other Aeti.— (f) Cattle Trespass Act— A complaint under s 20 of ihe Cuttle 
Trespass Acl is now included in the term “ offence,' see s 4, cl (o) , therefore a person, against whom an order 
is made under s* 22 ol Act I of 1871 , is "a person convicted on a trial , ” and an appeal lies from an order of a 
second class Magistrate awarding compensation for illegal seizure of cattle 29 M. 317. The Rulings in 

10 B 230; 11 M. 359; 15 C. 712 and 19 M. 238 are now superseded Weir 1, 712. ^zz Notes at p Kvi, App< vi 

(h) Bengal Excise Wzi— Section 84 the Bengal Excise Act ^'o/l909 which excludes the applica- 
tion of s, 191, Cr P C , provides ample indication that this Code is applicable to inals before a Magistrate, 
subject to specified restrictions 41 C. 694. 

(m) Frontier Crimes Regulahon II/o/\9es\ — See 19 P. R. 1910. 

(if) Workman's Breach of Contract Act, 1859 — See Notes 25 and 26 at p Ixxxix of the Appendix, 

10. Appeal! under the Lettere FatenL— .Srz Notes under s 15 of the Letters Patent at p. iv of the 
Appendix and Note 176 at p 275, Note 221 at p 476 

IL Appeals to the Privy Connell —Set Notes to s. 41 ol the Letters Patent at p ix of tiie Appendix as 
to the conditions and circumstances under which appeals might be allowed to the Pnvy Couoat, 82 C. L Before 
granting the certificate that the case is a fit subject for appeal to the Pnvy Council, the High Court must b« 
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satisfied that there Is reasonahVe ground for thinking thit grave and substantial Injustice may have been done 
b} reav>n of some departure from the prf ndplea of natural Justice, 83 B, 231 at p. 233. Ao order under cl 10 of 
the Letters Patent dealing with professional misconduct Is not a matter of cnmlnal Jurisdiction within 

the meaning ' . . _ . . . ... — 

tion to prose • I 3. 734. 

la /ffriu £a ups of 

the rn\7 Council held, that though the proceedings taken were unobjectionable In form, justice had gravely and 
injuriously miscarried and tlie sentence pronounced against the appellant formed such an invasion of liberty 
and such denial of his just nghts ns a atuen that their Lordships felt called on to Interfere. 

13. In revliloBiHlgh Court raty eterelte atl powers of Appellate Coark— In a case in which the law 
allows no appeal, the High Court as a Court of Revision itwy cxerasc under s. 439, the [powers of an Appellate 
Court, when evceptional grounds exist as where the conviction Is not In any degree supported by the evidence, 
8 B. 137; 14 B. 831; 23 C. 933. The proper course fora person to follow when he finds that his petition of appeal 
has been rejected on the ground that no appeal lay from the order, is to file a petition of revision, 1898 A. W. N 
117, Sfe also 9 a SIS » 13 a L. K. 800 and 2 A. 63. 

15. Mo appeati from High Coart to High Conti-^/rpm Single Judge to Division or Fhll Bench —The 
powers of a single Judge m a rnatter which he has junsdicuon to deal with are the powers of the Court and 
cannot In any way be controlled by a Bench or Full Bendi of the Court. As no appeal lies, no revision lies 
Both procedures imply subordination wlildt does not exist, 1 P. R. 1909 a 9 Cr. L. J, 306 

14. DUqaaUfleatleB far hearlog appeals. — No Judge or Magistrate shall hear an appeal from any 
judgment or order passed or made by himsetf, s. SS6 and Notes thereunder, where a District Magistrate 
as executive head of the District is actively concerned in the institution of proceedings against a person under 
Chap VTIl, he is debarred frorn hearing an appeal under s. 406 without the permission of the Sessions Judge 
under s. 536, 1 S. L. R. 99 e* 8 Cr. L. J. 356 ; 33 C. 323 referred to A Magistrate who takes cognizance of a case 
under s. |90(l)(e)cannot hear an appeal m the case, !3& W. H. 433 » 7 Cr. L. J. 334. He must follow the 
procedure laid down m s. 192. But mere directing the issue of a summons does not make the Magistrate 
incompetent to hear the appeal. 36 C 869. See Note 6 at p 437 

19, Proceedings of Kagbtrates not empowered to bear appeals, void.— If my Magistrate, not being 
empowered by law deades an appeal, his proceedings shall be void, s. 539 (r). 

16. Proceeding of Jadges not empowered to hear appeals, yoid.—'/'i O^mviat Reference No \3^o/ 
1906 (Allahabad High Court), a Sessions Judge erroneously entertained an appieal from the conviction of a 
second<Iass hlagistnite and acquitted the appellant Held, the order of the Sessions Judge disposing of the 
appeal was ultra vtres See also Rataolal 17, w here it was held that an accused i:)erson acquitted and discharged 
by a Sessions Judge on hearing an appeal whldi he was not entitled by law lo hear, may be re arrested even 
after the expiration of the penod to which he was ongmally sentenced and made to undergo the remaining 
portion oi the sentence. But in 4 Ij. B B. 49 s=:6 Cr. L. J. 357, it was Ar/d that an appellate judgment of a 
Sessions Judge not competent to hear the appeal, is not to be treated as a nullity till it is set aside 

17. Appeal Is a contlnsatloa of the case and accused canoot be put on oath.— A criminal appeal is a 
continuation of the oiminal case, and except so far as there is a provision to the contrary, the appellant has the 
privilege of the accused, and cannot be punished for making a false verification or statement 12 M, 451. See 
Note 3 to s. 423 

ADoeal from order 405, Any person whose application under section 89 for the delivery 
rejertmg application oI property or the proceeds of the sale thereof has been rejected by any 
for restoration of Court, may appeal to the Court to which appeals ordinarily lie from the 
attache prope y sentences of the former Court. 

Hole.— Appeals ' ordinarily lie,' %.e , in the majon^ of cases, 11 B. 433 See 26 U. 656 (F.B ) and tee 
Notes under Heading XXII at pp 479—473 

Apfieal from order ^406, “Any person who has been ordered under section 118 to 

ft “pea'e Si'e secunty lor keeping the peace or for good behat iour may appeal against 
or for good t^aviour such order — 

(fl) if made by a Presidency Magistrate, to the High Court , 
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(3) if made by any other Magistrate, to the Court of Session 

Provided that the Local Government ma>, bj notification m the Local Offioal Gasetle 
direct that m any district speaficd in the notification appeals from such orders made by a 
Magistrate other than the District Magistrate or i Presidcncj Magistrate shall he to the Distnct 
Magistrate and not to the Court of Session 

Provided, further, that nothing in this section shall applj to persons the proceedings 
against whom are laid before a Sessions Judge tn accordance iijth the provisions of sub^ec. (2) or 
sub-sec. (3-A) of s 123 ' 

Notes.— L See ss. 124 and 12a for powers of District Magistrates In securit)’ matters distinct from 
powers on appeal And see Note 14 to ss 404 and 556 as to disqualif cation of District Magistrates to hear 
appeals. 

2 Change.— -Considerable change has been effected by the new amendment of this seclioa Under the 
old law an appeal was allowed to the District Magistrate against the orders under s. I IB in cases of security for 
good behaviour passed by Magistrates other thanUie District or Presidency Magistrates^ Under the new 

Amendment all orders under s 118 whether to guc security for keeping the peace or for good behaviour are 

made appealable and an appeal ordinarily ties to the Court of Sessions against an order of any Magistrate 
except the Presidency Magistrate in which kitier case the appeal lies to the High Court 

Under the proviso the Local Government is authorized to direct by notification that In any particular 
distinct appeals from such orders made by a Magistrate other than a District or a I residency Magistrate shall 
he to the District Magistrate and not to the Court of Sessions 

So the following cases vie 27 A- 622-«ll Bora L. R.7Wt 25 C. W H 385 have owing to the new 
changes in the section become obsolete 

3. Under *. 406 an Appellate Coert U competent to order a re trial Where the applicants were 
bound over by a Magistrate to keep the peace and on appeal tl e Sessions Judge directed that the Magistrate s 
order be reversed and that proceedings subsequent to the stage of the issue or nouce under s. 107 be 
cancelled and that the Magistrate should proceed from the stage of the issue of the notice Md that the order 
of the Sessions Judge was an incidental order which he was authorized to make 84 A. L. J 585 


Appeal from order ‘‘406-A* Any person a},gTieved by an order refusing to accept or 

rej^mV^sure^**^ rejecting a surety under section 122 may appeal against such order — 

(o) If made by a Presidency Magistrate to the High Court 

id) If made by the District Magistrate to the Court of Session or 

(r) If made by a Magistrate other than the Distnct Magistrate to the District 

Magistrate 

407« (I) Any person convicted on a tnal held by any Magistrate of 
Appeal from sen the second or third class or any person sentenced under section 349 f orm 
respect of whom an order has been made or a sentence has been passed 
class under section 380 by a Subdivnsional Magistrate of the second class may 

appeal to the District Magistrate 

(2) The District Magistrate may direct that any appeal under this section or any class 
of such appeals shall be heard by any Magistrate of the first class subor 
Transfer of appeals dinate to him and empowered by the Local Government to hear such 
Magis- app^jg and thereupon sudi appeal or class of appeals may be presented to 
such Subordinate Magistrate or if already presented to the District Magis- 
trate may be transferred to such Subordinate Magistrate The Distnct Magistrate may withdraw 
from such Magistrate any appeal or class of appeak so presented or transferred 
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Relcmng to the enactment ol th^s secrton, the Setect Committee say— 

"We note that there has been considerable cnticism on this danse which provides for an appeal 
against an order refusing to accept a surety But we thlnV. that if no appeal is provided most cases are 
bound to be taken up In leNlsions and we would retain the clause. We ha\e made a slight amendment 
consequential on our proposals regarding s. 12^ 

We do not agree that all appeals under ss. 40d and SOd-A should he to the Sessions Judge. Sai^d 
Rata Ah dissents from this N-iew ' 


Hotel.— L S. 949 relates to procedure whena Magistrate cannot pass a sentence sufHciently severe 

2. Section u amended.— The words ‘may be presented’ were substituted for the words 'shall be 
presented.’ The District Magistrate Is still competent to hear appeals filed in hts Court even when he 
has taken action under subsec (2V 

а. Appeal from ieeond*«Uu HagUtrate Inveited with firtt>elaii powers daring triaL— Where a 
tnal was held b> a Magistrate holding second-class powers, die fact that he was appointed a Magistrate of the 
first class before the conclusion of the trial •vtsiheld to nuke no difference, with reference to the question of 
appeal, which, therefore, w os held to lie to the District Magistrate, 4 L B. R. 239 ■■ 8 Cr, 1^ J. 48. 

4. Appeal agalnit cobtIcUob by Beach of VagUtrates.— An appeal lies under this section from a 
comictionby a Bench of Magistrates Invested wlthsecondorthird-cliss powers see s 15 (2) 9 K. 38 Butnot 
from a Bench invested w ith first-class powers, 9 C. S6 = 11 C. ti. R. 423. 

8. TaUdlty of wholeiale delegation by District UagUtrate— Where a District Magistrate directed an 
Assistant Collector under him to perform "die routine work of the Collectors office, including the Criminal 
'' Appellate and Revisional work,’ and it was contended that the order was invalid being a wholesale delegation 
of appellate and revisional powrer not contemplated by subsec. (2) oi this section held that as regards 
revisional powers, U was ultra tnres, as the section does not refer to work ol that kind , but as regards appellate 
powers the order was valid whether it included all the appeals of the district or the appeals which m the ordinary 
course of procedure came to the Distnct Magistrate s office, i Bern. L R. 838. 

б. District Magistrate has powers to withdraw parbbeard appeals.- A District Magistrate has jurisdic 
tion to withdraw a part heard appeal to his own file from the file of a SubDivisional Magistrate. When such Sub 
Divisional Magistrate bad issued summons for the examirution of certain witnesses as Court witnesses, it is not 
incumbent on the Distnct Magistrate on the withdrawal ol the case to hts own file to examine those witnesses 
21 M. 777, where 39 H. 314 and D. R. 39 L A. 199 are referred to The Court to which an appeal is transferred 
lor disposal, and'on which the responsibility for correct disposal rests, IS not bound by any opinion as to the 
necessity for further evidence formed by the Court from which the appeal was transferred. 

7. Order at to disposal of property under s. 8S0 can be passed in an appeal nnder a 407.— A Sub 
Divisional 'Magistrate heanngan appeal under s 407 (2) has power to pass orders under s. 520 regarding the 
disposal of property, 46 U 162 


*408. Any person convicted on a trial held by an Assistant Sessions 

oi XSisSm “ Dutnet Magistrate or other Magistrate ol the first class or any 

Sessions Judge or person sentenced under section 349 f " or in respect of whom an order has 
clas?^** ® sentence has been passed under s 380 ” by a Magistrate of 

the first class may appeal to the Court of Sessions 
Provided as follows — ^ 


(a) t * * 4= 

(i) When in any case an Assistant Sessions Judge or a Magistrate speaally empowered 
under section 30 passes any sentence of impnsonment for term exceeding four years, or any 
sentence of transportation, the appeal “ of all or any of the accused convicted at such trial ” shall he 
to the High Court , 
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(f) When an> person is convicted a Magistrate of an oficncc under section 124-A of 
the Indian Penal Code, the appeal * “ of all or any o! the accused convicted of such Inal ’’ shall 
he to the High Court 

Notes. — 1. Scope of teetlos — Section 403 lajs down the general rule and s. 4tS Ss an exception. 
SecUon 413 lb explanatory and apparently was entered lathe Code to remote all possible doubts which might 
anse in the cases mentioned therein, 33 K 510. 

Appeal to Sessions Court tihen aecused kas pleaded gtnify mere fact that the appellant pleaded, 

guilty before the trying Magistrate is not by itsell a sufliciem reason for a Sessions Judge to reject his appeal 
An appeal to the Court of Session lies on hct as well as on taw, and it should be disposed of m a legal manner, 
Batanl&l 954 and 877. Tliese decisions were under the old Code, but now see s. 412 which limits the right o* 
appeal even to Sessions Court 

2. Joint trials— How fai t. 413 limits appeals. — When more persons than one are convicted atone trial 
h> a Magistrate of the first class and an appeabible sentence Is passed on anyone ol them, s. 413 docs nolUke 
awayfromtheotherconvicis, their right ot appeals conferred bys 409, even ioughthe sentence p.vssed on an>' 
one of such persons may not be an appealable one under s. 413 if they had been tned singly, 4 L. B. R. 334 = 
9 Cr. L. J. 3S6 (P.B ) , 19 0 CSSS « 14 Cf. L. J. 170;30P.E. 1915 = IT Cr. L. J. 27. i^rralso 14 A. L.J. 3J8* Contra 
Madras and Bombay, see Note 1 to sec 413 

3. Julidlctlon of Sesiloiu Covt how deteralaed, whtra dlitrlet haa two Beasloni dlvitloni and. 
UagUtrate haaJaFlsdlctlaa throojhont the district— Under s. 435, the Sessions Judge may call for and examine 
the records of any inferior Criminal Court •‘sttuaU” within the local limiis of his Junsdiction. The word 
"stiuale" means fixed or located, and when applied to a Court, It must be taken to refer to the place where the 
Court ordmanly sits In the absence of an> Indication to the contrary In the Code, the pnnciple thus laid down 
m regard to the analogous powers of revision under s 43$ should be followed m the case of appeals also. 
Thus, where a Magistrate ^galnst whose decision appeals are preferred, has his head-quarters, within the limits 
of one or two Sessions Divisions in the disinct (Malabar) though he is auihonred to try oflences throughout the 
whole district, including cases arising wuhm the other Scssioi» Division, appeals he to the Sessions Court 
within whose jurisdiction the heid-quartersof the Magistrate are situaie, irrespwi'e of the place where ft was 
committed, SOM. 138. Tins case is distinguished In as ILL. J.6T0. ilrr next Note. 

4. Appeal from Magistrate In Agency Tracts does not He to Besslees Jsdge bat te Agent.— The 
Magistrates of the Agency District are not as such In an> wa> subordinate to the Sessions* Court of a Non- 
Agenc> Sessions Division, nor does the ficts that the same person is a first clans Sub-Divisional Magistrate m 
both distncts, make him subordinate to the Sessions Court in regard to the Magistrates junsdicuon in the 
Agency Distnct, .JreNoteSatp 29 An offence was commuted w ithm the limits of the Ganjaro Agenc> 
Tracts The case was transferred by the Agent to the first-class Magistrate, Gumsur, who had local cnminal 
junsdicuon over certain Agenc) as well as certain Non-Agencj Tracts The Sessions Judged iheNon-Agency 
Sessions Division set aside the conviction, //e/d, that the proper form of appeal was the Agent and not the 
Sessions Judge as the Jfagistrate tned the causeasan Agency Magistrate, 23 M L. J.67tt= J3M,Ii.T.601=t 
18 Cr. L. J. 8S0 where SO M. 138 dtsltngutshed 

5. “ Convicted on a trial ” — Conxnehon utlhout a sentence tinder s. 562,— This would include the case 
ol a person released unders.562, 24B. B. 1901 Cr.L. J, J098}yi>//(Wed in 10 Bu. It. R. 331» t Cf. 7^ J 548 
and 9 L. B. R. 129 = 11 Cr. 1.. J. 152. Just as a sentence passed by a first-class Magistrate under s 349 is appeal 
able to the Sessions Court, so a sentence b) a first class Magistrate under S.3S0 must, also be held appealable 
to the Sessions Court, 17 Bom. L. R, 893 =“ 3 Bom. Cr. Ca. 107 = 16 Cr L. J. 733 S'e also 29 C. W. H 151. 

3. Order under s 123 li no sentence -j'Ho appeal lies to the High Court from an order passed by a 
Distnct Magistrate under s. 123 and on reierence 1^ the Magistrate confirmed by the Sessions Judge, as such 
an order is not a sentence, 9 C. 878 , 15 F. R. 1900. See Notes 13S— 137 at p 214 

7. Proviso (b)— appeal bes to High Conrt In case where anyone of the aecnsed Jointly tried Is 
sentenced to Imprisonment for more than lour yearStCtc. — Under provisio (i) when any sentence of over four 
>eats* impnsonment is passed by an Assistant Sessions Judge in any case the appeal lies to the High Court. 
Tlie language of the proviso requires that an appeal byan> person convicted in a case in which an Assistant 
•Tb» »ord» is liiTerMd mnmsk wrae iiwnC«4 tiy Aft XVIHuf ills 
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Sessioas Judge lus pas^ a sentence of impnsonment of four je-ire or upward-, on anjone of the accused, 
whether he be appellant or any other person tried with him in the same case, shall be only to the High Court 
and the Sessions Judge has no junsdiction to hear an appeal from the persons sentenced to less than four years 
m the same case. 17 H. L. J. 313 » 9 Cp L J. 19& { 19 A. L. 3 . 373 » 18 Cr. L. J. 339. The appeal lies to tlie High 
Court e\en though the acctisoil against whom the sentence of imprisonment cxceciling four years was passed 
has not appealed. 37 A. 471. Similarl), wlicn a Sessions Judge has confirmed the sentences passed by an 
Assistant Sessions Judge on sonic of the • 

preferred b> anjone of the prisoners in ti ■ 

Court irrespeclue of the length ol the sente ■ • • 

8 Sentences la n c&ie mast be aggregated for pnrposes of appeaL-*5r'e s. 35 (3) at p. 59 13 P. Ih 
1900; 161 P. L. R. 1911 = 13 Cr L.J.338 Where theaccused was convicted by a District Magistrate under 
a. 134 A, I I* C, and aenlencetl to two jear. rigorous impnsonment, and al»o under s. ISS-A, and sentenced to 
one year’s rigorous imprisonment , held having regard to s 35 (3) that the aggregate sentence of three years 
should be considered as one sem<.nce fur the purjioscs of appe d and taking into consideration proviso (cj it is 
a reasonable inference tliat the apjieal against the single sentence of llirec years under both the sections should 
he to the High Court 33 0.314. In this case the accused filed one appeal in the High Court against the 
con\ iction under s. 124 A, and one appeal against the sentence under 8 153 A to the Sessions Court, but the 
latter appeal was called up liy the Tfigh Court and the two were heard together See also 8 P. B, 1916 = 17 Cp. 
L. J. 399 See now cl (3J to section 35 

9 Can eonenrrent lentenee bi added togethep fop pnppnie* ef appeal Note 36 When the 
sentences are to run conairrenily each bt.ing four years or less Uw appeal lies to Sessions Judge, 17 Cr. L. J. 889. 

10. Appeal llei to Seitlene Coopk from Dletrtct Uaglitpate vested with peweri nnder ■ SO aetlng 
endep i 349 — Appeal lies to Sessions Court even where a District Magistrite vested with powers under s. 30 
sentences accused to five years impnsonmem in a case sent up under s 349 The sentence is ultra vires and 
having regard to the last dause of s 349 appeals from conviction m all cases sent up for enhanced sentence under 
s. 349, util lie to the Court of Session 4 L. B R. S3«» OCr.L J. 399. See Note 13 tos. 349 In 8 P. R. 1916) it was 
held that no appeal lies agunst the sentence of a first-class Magistrate exercising enhanced powers under 
6. 30 to the Court of the Session but such an appeal lies to the High Court . and see 3 R. 336. 

11. An order awarding compensation and repayment of fines, etc. under s 23 of the Cattle Trespass 
Act, 1871, IS appealable under s 40S of tlie Code. The compensation so awarded is not a fine and consequently 
the restrictive provisions of s 413 of the Code do not apply 49 B. 58 

Appeals to Court of 409, An appeal to the Court of Session or Sessions Judge shall 
Sessions how heard, be heard by the Sessions Judge or by an Additional Sessions Judge 

* “ Provided that an Additional Sessions Judge shall hear only such appeals as the Local 
Government may, by general or special order, direct or as the Sessions Judge of the division may 
make over to him " 

Notes —1 Competency of Assistant Sessions Judges to hear appeals —The word ' case ’ in s 193 ( 2 ] 
does not include appeals therefore that clause does not confer on the Sessions Judge any power to transfer 
appeals to the Assistant Sessions Judge 37 A 286 where 9 B 164 md 2 A I. J. 876 are referred to and 7 A. 661 
not followed, 

2 Competency of Additional Sessions Jndgeto hear application nnder s 193 f6).— Under s 409 read 
with s 9 an Additional Sessions Judge is competent to hear and determine applications under s. 195 (e) 
transferred to him by the Sessions Judge A Msgistrate is subordinate to the Additional Sessions Judge 
under s 195 (7) 14 Cr. L. J. 193 (C) See Note J82 at p 538 

Appeal from 410, Any person convicted on a trial held by a Sessions Judge, or 
^"se^ion Addittoml Sessions Judge may appeal to the High Court 

Notes.— 1. May appeal —This section gives ngklcA appeal, as distinguished from an indulgence to be 
heard or not to be heard, 1691 A. V. N. 48. 

* Tliii ptotIao was added by Act Win of 1*') 
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2 Tbb sectloD does not give right of appeal from appellate Jodgmenttnereljr becanie fresh evidence 
b taken on appeal —See Note 13 to s 423 

3. High Coart to which appeals by European British sabjccti He. — Where an accused is dealt with as 
an European British subject nnd coinicted 1>> the Sessions Court the npjieil lies to the High Court as defined 
in s 4 (i) iirff p 20 The Higii Court in reference to proceedings aguiust I uroi>ean Bntfsh subjects in Oodh is 
the High Court of Judicature for the North Western Provinces and not the Court of the Judia d Commissioner 
ofOudh 13 0 a 333=: 11 Cr L J.721 

4 Appeal to High Court lo a case of Insnlt nndcr a. 223, 1 P. C,—See s. 486. An appeal lies to tlie 
High Court against an order of the Sessions Court imi>o»ing a fine upon a witness under s. 228, 1. P C.for 
intentioinl insult offered to the Sessions Judge, 4 H H. C. R. 149 

8 Special exclusion of appeal to High ConrL— In27 C 654, it was held that having regard to s. 1 of 
Act XXII of ISfaO ChtUigong /iel no appe d lies to the Calcutta High Court from a conviction for any offence 
^(fommitied within Ihe Cht/lJgong fft/l Traci 

'appos* sen 411 . Anj person con\icte<l on a trial held bj a Prestdenej Magis- 

tence of Presidency trate may appeal to the High Court, if the Magistrate Ins sentenced him to 
^ActVvoti877 8 167 ‘ftiprisonmcnt for a term exceeding six inontlia or to fine exceeding two 
hundred rupees 

( Notes .—1 Principle of eomhlu&Hon does not apply to leutcnees of Presidency Uaglitrata.— No appeal 

lies from a sentence of SIX months rigorous imprisonment mrda fine of Rs. .-00 or a further period of three 
months simj le imprisonment passed b> a / re»idei«c> Wagistratc, that is to sa> that a comhimtion of punish 
ment does not gue a right of appeal under this section though it does so under ss. 413 and 414 {see s 415), 2 U 
30, 16 C 799, 20 B IIS , 10 Cr L J 2S3 (B ). Tlie word> to imprisonment etc two hundred rupees' 
are confined m their meaning to sub^tamlveseluellces and cannot be extended to include an award of imprison 
ment m default of payment of fine the operation of whicli i> contingent on the fine not being paid The ruling 
in 6 C 579 •• 8 C. L B 250 to the effect that where lor two offences the accused were sentenced to three and 
SIX months imprisonment respectively, no appeal lay under this section is no longer law having regard to 
the provisions of s 3) (3) relating to aggregate sentences 

3. Concurrent sentcueet cannot be added together for pnrpoiet of appeal, — See Note 30 

3 No appeal from order of dlicharfe —There is no appeal against an order of discharge made by a 
' Presidency Alagistrate but llie High Court has under s 423 emb^ied in s 459 power to set aside the order of 
discharge passed by a Presidency Magistrate 88 C 994 See Notes under ss. 423 and 437 

412 , Notwithstanding anything hereinbefore contained, where an accused person has 

, pleaded canity and has been convicted by a Court of Session or any Presi 

No appeal in cer i, .. , , y ' . . .„i 

tain cases wheiiaccus dency Magistrate or Magistrate ot the first class on such plea, there shall be 
I £d pleads guilty no appeal except as to the extent or legality of the sentence 

X • • .»-»»» Where a person has been convicted 

ourt (S 167 Act IV of 1877) on the 

^ though the Magistrate has sentenced 

him to imprisonment for a term exceeding six months or to a fine exceeding Rs. 200 8 B 83 See Note 2 to 
^ s 408 Similarly where a ch irge has been framed against au accused person under s. 221 (7) Cr P C, and such 
person has pleaded guilty to the charge that he is a previous convict the Appellate Court under s 412 is 
precluded from opening the question whether the accused IS a previous convict 4N L R.163 = 9Cr L.J 86 

2 Plea of guilty b a waiver of the right to appeuL— The plea of guilty is regarded as a waiver of the 
right to appeal except as to the severity or legality ol die sentence 6 B 89, 20 P W R 1917 (Cr) Hence 
where an apjieal is allowed in a case in winch tbc accused person has pleaded guilty the Court should satisfy 
Itself that such plea was properly made after the nature of the oUence was explained and understood by the 
person under trial so as to amount to a confession of emit and this is conclusive evidence against him 
22 B. TS9 
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3. Scope of the lection.— The inclusion in this section of the Magistrate of the first class practici^lly 
o\erTule$ 31 B. 759 and Rstaolftl 951 See Kote 1 to s. 422. 

4. CoRTictlon bated on admluioni obtained improperly illt^aL— 13 A. 345; 2 C. W. N. 792; 
27 M. 233 and Notes 12-15 to s. 312. 

4l3. NotwitlistindinR anjlhtni; hereinbefore contained, there shall be noappeal by a 
comicted pcf’ion, in cases in which .a Court of Session’’' passes a sentence of 
appeal m pcitj jmpnbontntni not exceeding one month only or f '* in which a Court of 
Session or Distnct Magistrate or other Magistrate of the first class passes a 
sentence" of fine not exceeding fifty rupees only t 

Explanation — There is no appeal from a sentence of impnsonment passed by such Court 
or Magistrate in default of pajment of fine when no substantia e sentence of impnsonment has also 
been passed 

Note.— Under the new amcndedsectionnghtofappealisgnen in all cases of sentences of impnsonment 
passed b> a Distnct Magistrate or Magistrate of the first class even though the penod of impnsonment be One 
month or less. Under the old law in such cases an appeal lay only w hen the sentence passed exceeded one 
month. It should be noted that a sentence of whipping is appeabble under the new amended sectioa 

** We consider that outside the Presidencj towns in the case ol all persons, both European and Indian, 
there should be an appieal against any sentence of imprisonment passed by a Magistrate This invoUes a 
substanual modification in the general law ol ilie land and will, lo certain extent, inaease the work of the 
Sessions Court nevertheless we are of opinion on general grounds that apart from tlie particular case of 
European British subject, that an apjveal should lie against any sentence it is to be noted that short sentences 
of impnsonment should where possible be avoided and the number of sentences of one month and under 
passed by District Magistrates and tirst<Iass Magistrates should not as lar as we citi judge, be very large, in 
the case of a sentence passed in a inal by a Court of Session we would allow no appeal m respect of a sentence 
of one month or under ” Report of the Racial Disttncltons Committee 

1. Is fight of appeal la a * case * la which two or more are cenvieted, regalated by laatenee passed oa 
each or anyone of the senteaces?— Where several prisoners were tried together, and some of them were 
sentenced to a fine of Ra SO only while others were more severely punished, Ae/d, that the existence of 
the Utter fact does not give jurisdiction to an Appellate Court to take cogizance of appeal as regards the 
sentence of fine of Rs. 50, 7 B. U. C. R. Cr. Ca. 33 ; 9 B. H. C R. Cr. Ca. 24 ; 7 M. H. C. R. Appx. T ; 9 M. L. T. 
322 s: 12 Cr. L. J. 63; 39 A. 293; 10 & L. R. 156; 16 U. U T. 33=>19 Cr. L. J. 37l where it was hetd, that 
17 U. L. i. 243 := 5 Cr. L. J. 496 which was decided on the mterpret'Uion of s. 403 (5) throws no light on the 
construction of s 413 Conlra—ln 4 L. B. R. 354 = 9 Cr. L. J. 356 (F.B.) the above ruling was dissented from 
and it was held that the word “ case ’ in this section includes a trial at which two or more persons are convicted 
and the grammatical meaning of the section is tliat there shall be no appeal m a case in which no sentence 
any ol itwise descrilx^ m !>>e sodfexo }> posset) 4?a soy d the pesss>xs aod iherslseo wAsre? 

more persons are convicted at one trial, and an appealable sentence is passed on anyone of them this section 
does not take away from the others convicted, their nght of appeal under s 403. This case was followed m 
IS 0. C. 386 = 14 Cr.L. J.170 and in SO P. R. 1913 = 17 Cr. L.3. 27, S 143 applies only to cases in which the onjy 
sentence passed is imprisonment of one month or less or fine of Rs 50 or less or whipping In 14 A. L. 

SIS » 89 A. 393 and 28 P. 79. R. 1916, itwasheldthaieachoneconvictedinatnal in which an appealable sentence 
is passed is entitled to appeal even if the sentence against him is not appealable But in 40 U. 591 it is held 
that s. 413 of the Code prohibits an appeal by a person against whom a non-appealable sentence has been 
passed even though appealable sentences have been passed against others jointly tried with him. It was furth^ 
held that though for convenience a joint trial of several accused persons under certain arcumstances iiught be 
allowed, on conviction each accused must be deemed to have been convicted in a separate case of his own fC)r 
the purposes of s 413 of the Code. 88 A. 395 = 44 A. L. 4.916 not followed. It should be noted that in 15 A. ^ 
J. 1^ the ruling in 14 A. L. J. 918 is dissented from and 40 U. 691 is followed But the doubt and conflict is se>t 
at rest now by the addition of the new section 415'A And the Legislature does not seem to follow, 40 H. 09i. 

S. 415-A adopts the view expressed m 38 A. 399. 

* Tb« vordt *or Ibe Dutiict UtcwInU or other Uicutiatoottba &nt d*0 were omitted br let XII e( 1*11 
t VVordi ia In retted oommaa were inaerted by ibid 
t The Word! or of wbipvmc onir ** were emitted br ibirf 
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2 Order to pay eosU of Court-fees is not order of fine.— An onVr under s. 31 of /A? Court fees Act 
to pay to the complainant tlie cost of the Court fees i® ™ the sentence so as to make it a sentence of fine 

within the terms of this section , therefore an order sentencing the accused to 14 day's' impnsonmcnt and to pay 
the costs of Court fees is not apjiealable, 20 C. 687 ; Vfelf 724 =» IS M. 423 } 31 M. 547. 

3. Compensation awarded under t. 22, Cat^o Trespass Act, is not fine— An order awarding compen 
salion and repayment of fine, etc, under s. 22 of M/ Wr/ IS71, is apjaeafable under s 40So(the 
Code The compensation so awarded is not a fine and conswjucntfy the restrictive proai^ioas of a. 413 of the 
Code do not apply, 48 B. 58. 

4 Aggregation of separate sentences In on® trlaL— Note 9 to s. 403 and s. 35 (3) Where a person 
IS charged with two separate sentences in one tna^i the amount of the uliole punishment mast be regarded as 
one sentence for the purpose of determining whether appeal lies, 3 C. L. R. 511 ; 1 B. 22^ 

Bight of appeal is not taken away merely Magistrate makes addition to sentence to make it 

appealable —A Magisir ite passed a non appealable sentence at first and sliortly afterwards at the rerjuest of the 
accused added to the sentence passed so as to makd apjiealaWe , on appe d the Sessions Judge struck out the 
added sentence which being done, he declined to go the merits of the case on the ground that iJit ong inal 
sentence passed was not open to appeal , held tliai from this section it is ck ir, tint where a ^fagisiraie passed 
a seiiience exceeding one montn, an appe'dlies sentence was passed 'lega'fiy or ffieg-fliy Tne 

Sessions Judge being once seized of the appeal, the whole appeal becomes open to his Court and the Sessions 
Judge IS bound to hear the appeal on the merits als®* 33 B. 418; 13 Bom. L. R. 503 » 12 Cr, L. J. 402. Cf Note 
1 to s 422 

6. Further restriction on appeals tn Uppe** Burma.— In Uf’Per Burtna except the Shan Sutes, the 
Upper Bunna Cnunnat JusUee Rtgulahoii Vof 1892, Sch XI, proMdes tint an apiK.il shall not he m any case 
m which a District Magistrate or Court of Session ris*®* a sentence for a term not exceeding six months or of 
fine not exceeding Rs 800 or of whipping or of all of a'V of tliese punislimeiits combined. But tins does not 

affect the nght ot Enroi^ean British subjects under tl'O Code ^V^ScJi XVII 


414. Notttithstandmg an>thmg hereinbclorc conninMl, there sliall be no appeal by a 

No anneal from convicted person in any osc tried summmlj m »hich a Mag, stntc empotter 

certain summary con ed to act under section 260 passes a sentence of fine not exceeding two 

Mctions hundred rupees only.f 

Notes-l. Under ihe new amended secuon even ,n the case of sumnuiy «nvictions all sentences 

of imprisonment or of whipping are now made api^alable Under Uie old 1 ,w only Euroi«an Bnlish subjects 
enjoyed this privilege of appeal 

a An appeal lies over an order under 502 -A- appeal " to the Sessions Judge from an order 
of a Magistrate under s S62 of the Code pa«ised in su«"n»®fy *® *• 

415 An appeal brought against any sentence referred to 

Proviso to sections scions 413 or 4l4 by which any two or more of the punishments 
4l3aiu\4l4 therein mentioned are combined, but no sentence which would not otheniise 

I« liable to appeal, ahall be apprthble mentl) on the Bronnd that the perso.. convtcted ta ordered 
to find security to keep the peace 

/:rfW/,»a-A sentence ol mpmonntent tn default of paj ment oi fine IS not a sentence 

by nhtch two or more pnmshments are combined wtthm the meamng of th.5 section 

K.te.-l. Beetle, doeenet eeitelet pe«ee«' -PP'*' »h“ •eeneltp good J' 

under H.ng.en Police icl -Where two person, we(e lOtnUy tried at a summary “"‘‘“,*■,”4' 

Police Act, ^ , for good 

under s. 31 . ' der under 

beliaviour i/>iithpre 

the Rangoon PoHce Act, s 31 A, since (I) s 41S h^ no relemnce to seciiriiy “ — ‘ ^ _ 

IS no corresponding provision m (he Rangoon resincting the right of 4 L. B. R 399 

9 CPe I. J 388 - 


I exceed ns <hrr» ni 


pd byXrtXII 



TASTEFUL 


1356 


TAW 


j lg« J/n>} Of 

{SwJiVfra 3 One Kioto. 

|0t fo5/l*5 


. it tor it i-ttp tm Vl/‘ , I 
TO ton i"!- to rmu I “H ' i 

1 {Citron ) (a } Fbe i» 
run OBOoflhoiivcJro Q r^- ' 

•tirni of tho laJIat ^ 

kod ti* ootoBil in or _ . , 

■Itr or litst OfSt fo TionxmBlifii ()V 

. thk koara cluat«r«ckl «d f I ^irbdrt and (/ o 


M tand atronf aad A« nr«« * 
Toatekanalmoii itMaanaousv 
vf dtxrnttti^Mob 9^ qv a 

KWft'f* kwasr i • 
fJ9 Bunialataro cu art ao Ut t 
BatOtiicec irhta am k tttoMd 

litt aUlArtMniaMofUitM I 

'eitto'M a I Barlnc a h'sh > 
TBilif /iofbn ... 

2 Jlarltid or nhllilUDc (odd (a> 
naes wf h frood tain ti>C)> at a (a 
mint ofdropcrf 

•fuaiaVpl If d'^n InoUatifulBiaBR 

tit a 

VKtta'tvlBaa* » Tic itnta or 40 ^ 

latiif I _ 

Ttktic'laaa a ]; Karla; bo ti«i« Ibj 
fruit 

2 Uarin;nopairiroff)rIa;plaa<ura 


• ,• ^91 t»rlU«Dalao/oKr j 

M rovt of > oU 1 ri(titll' Jrairo or a 

ofuaiog, aEroCoitd oottUri 
, ,. (U»i, S) tup t p p oftetei 

Ipid at jMfJ t<r,Ti*ct» 


■ Act rr n hr frt or hr ota F >tht • h tot 

Uhotrh 0 i nvmhr tot n hrntt tac«l . . 
M l»v to kVt io« oion ilitr It L 
tt^nuconopf lEorut htbtntit 
IPMtrvrnw* Of dirrtd It th cum*. ^tol 
I lot* each tt*r* 

atfafttftth mDortroraren (hrooth ai nteira. 

1 h ^ ooPortthatltpatcoOatAdooc. tha;«r«t. 

Tunto owtoVno /a lOr ratrJ eoBtraettd fot 
Tau in ou atoft* { rl o -■ note the atoir 


ij dbnr, lie rtf; fdiil foot 



or ArrrAi^ 


809 


ss 41T417] 


2 Thil *00116(1 fi*i not lent to Jtll doei not U1i« *w»jr right of nppe&l —1 In. iccnst 1 was scnleiiced 
to one (hj s hKorons imprisonment ind «icinciK»l to a fine of Rs, SO byaMagistritc The Sessions Judge on 
appeal held lint as llic accused were in fact neither sent to Jail nor actually imprisoned llierc was no coml in i 
tioms contetiiplated by s <15 Held the Judge as wrong and an apjieal lay 23 A BIO 

_ , . , *415»A, • Nolwithat'tndinjj'tnvtlimK' contained in this Clnptcr when 

appeal in certain case, hiorc persons than one arc comicted in one trial, and an appealable jiuipment 
or order has been passed m respect o( any of such persons all or any of the 
persons com ictcd at such trial shall ha\ c a rtRht of appeal 

Note— It has licen pomte I out tint even with the amendment proposed there will be still 
anomalies in that the cases of |>crsons who will have a right to appeal under s <15 ant who do not appeal will 
not be coverwl \\ c think however that the I eglslatiirc has gone as far as it can in giving a right of appeal In 
the cases referred to And il injustice results the powers of remission can always !« exercised under s 401 
AeparfSel 0)tn 1922. 

By the addition of this section the conflict in law is once for all set at rest 1 he IcjpslaturL 
does not follow the nihnjj m <0 M 691, The ruling in 38 A 395 is adopted by the present 
section 5irc Note 1 to s 413(jK^ra) 

416. (Omitted by Act XII of 1923) 

Apiieai on behalt of 417, The 1 ocd Government may direct the Public Prosecutor to 

S'a^umaL^ present an appeil to the High Court from an original or appellate order of 

0 aequi a acquittal pass^ by any Court other than a High Court 

Hot**.— ,$•« s. <23 (1) (<T) for iwwers of Appellate Court macquitiils and s 427 for powers of arrest 
(lending appeal 

1 UmltatloB —Appeal must be preferred wuhm six months see Note 1 to s <04 Cut U is highly 
desirable the appeal should be preferred as expediuously as possible S A 253 at p 255 and 2 C. 436 (F B ] 
Section S of ihe Lvmhlton Ael ho \ever allows tlic High Court to adnni for suffiaent cause shown an appeal 
against an aixjumal after the prescribed penod of limitation But where there has been unexplained delay in 
taking the necessary steps to present the appeal the discretion allowed by that senion will not be exercised 
Weir 1, 791 , II, 462 See Note 2 to s 404 

2 Wb&t amounts to •• *n order of acquittal — Tie aeg itilal need «ot be an absoltte acqutllU On » 
trial by a jury of a person on a charge of murder the jury found the accused not guilty of the offence of murder I iit 
convicted him under s. 304 f / C The Sessions /adgedecfined to submit ffiecase to the High Court afthouj,h 
he disagreed with the verdict Against this decision Government ij>pealed Held that the appeal was duly 
made and that the judgment jiassed by the Court of Sessions following the verdict of a jury acquitting the 
prisoner of murder if a judgment of acquittal within the meaning of this section 2C.273. The wxirds an order 
of aequUtd include also all judgments o! an Appellate Court bjr which a conviction is set aside 24 W R 41 

3. Right to appeal reitrletcd to Local QoTernment, — The High Court has no authority to entertain an 
appeal against an acquittal except upon an appeal by Local Government 19 W R. 55 , 6 C L. R. 245 , II M 363 , 
il A 139 This IS the construction most favourable to liberty of the subject and it is not likely that the power 
should have been given to reverse an acquittal without a right on the part of the accused to be heard by the 
^High Court 3 B 150 , but see 2 A 44S 

4 Only Pobllo Proiecntot nay prcient appeal uoder thli keetloa —See s. 4 (/) for definition of Pub- 
lic Prosecutor and s 492 for his appointment A private complainant cannot seek to set aside the acquittal 

"* ‘ r »> involved and an appeal is sought to be preferred 

I nsinied and full compliance with its provision is 

I directed to present an ap|>eal does not involve 1 is 
appointment as public Proseculor An appeal presented by the Legal Remembrancer of Bengal it the instance 
of the Government of Rehar and Orissa was held not properly presented 41 C. 425 Contra 46 C. 544. 

5 No Court except Hl^h Court c»q entcrtala appesj egalmt aeqslttal —A District Magistrate enter 
taineil an appeal from ftn order of acquittal by a Subordinate Magistrate unders. 247andre\ersedit and directed 
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a re-heanng on the ground that the complainant and h»« naii/had appeared at the Court shortly after tlie Case 
has been dismissed by the Subonliinle ^l agtsirate. Held^ that the order of ih** District Magistrate was fUe^I, 
as cl. (1) (a) of this section applies only to alftgh Court,? M.21S 34 C 823. The High Court hasthesamc 
power under cl 28 of the Letters Patent of 1865 , 26 C, 746. A dtffercn« of opinion was expressed in 27 C jja 
as to tlie autliority under whidi such powers are exercised by the High Court- 

Heilher Sessions Judge nor Distnct Migistrate can set aside acquittal and direct further inquiry,^ 
A Sessions Judge has no power to order furlhcr inquiry under s uhen the accused js acpuPed bj g 

^taglst^ate. Such power can only be exercised by die High Court in retision tinder s. 439, 20 C. 633 fallow tet jn 
23 U 229. A Sessions Judge has no such power even If the case be, according to hfs judgment, exclusively 
tnable by the Sessions Court, 3 C Vf,N.256. See ruir/ru 21 M. 138 {F.B ) , nor lias a District Magistrate, 7 M. 2i3. 
See Note l? to s 437 

7. Bestrletloni on rfjht of appeal.— (tjAb n//ru/ on questions o^/ict tn jury trials— See ss. 

423(21 No appeal at the distance of the Local Government lies from an order of acrjinital in a case which has 
been tned by a jury when the questions involved are purely questions of fact, 10 C. 1013 } for under this Code 
the Local Government have the same right of appeal against an acquittal, as a per!>on convicted has of appealing 
against his convictioft and sentence, and there is no distinction belneen the mode of procedure and the prjn 
ciples upon which both classes ot appeals are to be decided, 17 C. 495. Sec 9 A. 420; 11 C. L. R. 23; 23 C. ^47 
and Notes to s 423 

(11) A'a appeal because additional evidence has been <f»jfotrrrffn//rrecf«i//»f— The accused was tried 
under s. 304, 1 P C. He was .acquitted of that charge. but convicted under s 504, 1 P. C The Local Govern- 
ment appealed against the acquittal, the mam ground of appeal being one that w ent entirely beyond the record. 
It was to the effect that the evidence of the Civil Surgeon one of the witnesses, was incorrect as to facts and 
affidavits were filed in support of Uus ground ^^eld^ that the alKdavns could not be accepted for the reason 
that, although under the provisions of s 428, au Api'ellate Court is competent to admit additional evidence, 3et 
the necessity for taking such additional evidence must be apparent from sometlnng on the record and cannot be 
derived from external mtormation , and In an appeal from an aoiuittal, the fact that fresh evidence against the 
accused has been discovered subsequent to the aoiuiUd, is not a sufficient reason for setting aside the acquittal 
or ordering a new trial 3 L, B R 114, where U. B. R. (1902*03), p 9 is referred lo in 33 M. 1028, Miller, 
doubted whether the High Court can In revision or apped set aside an acquillil because fresh evidence is av®,). 
able which would not be produced at the tnal or because tfie complunant shows suffiaent reasons for hj5 
absence 5«Note2tos 423 

(in) Refusallo addnem ehargesisnogroundfor appeal— W is not open to the Government under 
this section to appeal to the High Conrt on an inierlocmory order, eg , on the ground of the Sessions Judg^ s 
refusal to add new charges, 16 B 414. 

(lu) No appealwhere easeis withdrawn by Public Prosecutor under s 494 —There is no appeal agiinst 
an acquittal or a withdrawal by the Public Prosecutor in the Sessions Court acting under s 494, 18M. L.j, 
(Sh. V.) 57. 

(t>) Appeal ought not la be preferred to obtain abstract opinions —In 14 P. R. 1909 =» 11 Cr. IL J. 65 aqd 
26 P. Tif. B. 1913 SE 14 Cr Ii J. S29 u was said that the object of s 417 is not to obtain the opinion of the High 
Court on abstract points which do not arise m the case. See abOdO P. R. 1911 — 12 Cf. L. J. 364 (F.B k 
. 8. Principles which should guide boeal Oeverntnent in dLrecUag appeals from orders of aeqaiUek*- 

1 The Local Government will not direct an appeal (I) where the case is trifling in itself and the acquittal involves 
no erroneous prinaple ofjavv, Uie correction ol which is of public importance , (2) vvhere, however, senov^s 

or otherwise important the case, the legal guilt of the accused is fairly questionable or the evidence admits £,f 

jany reasonable doubt, and tlie Court has considered and weighed it with imparliaht), intelligence and care, (^) 

I merely on account of the production of the fresh evidence after the acquittal, (4) when there is no distinct prob^ 
j bility that appeal will result m an order ot re tnal at the least. Pun A*«4 and Ord, p- 377 , Pun Ctr , Chapter 
j LXXVllI (A) Appeal by Government should be made only uncases ot some importance, 19P.R.1893t 10 P.tt. 

I 1911= 12 Cr. b. J. S64 (P.B.) , 22 c. 164, or where there has been a mlscamage of justice of a very grave nature 
I 26 M 1 , 10 P. R, 1837 , 4 1. 143 , 9 A. 623 (F.B.y 

Conet'i power to eonvlct on appreelatfon of evidence. — The Code makes no distinction betweeoaf) 
appeal from an acquittal and an appeal from a conviction In an appeal from an acquittal if the Court thinks 
the Lower Court has taken an erroneous vjew of the evidence jt has po jurisdiction to refuse to QonviCt, 

26 Botn^L.R.113. 
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The discretion to not subject to control of any Court— Tht power of appent Is one that should 

1)0 spanngl) exerased b) Go\-emment Hut UiC discretion tocterase tint fight of api>ea1 appernins toGo>crn 
ment and Is not subject to the control of the Courti 9 S. L. R. 17 ea 16 Cr. L. 3, 604. The Legishture has allowed 
by this section an .appeal by the I.ocat Goacrnmciit in tlie widest terms and without any limitation whateaer, 
2 C 273, /cr SrbvcER, J , in S3 H. 1023. It Im to be noted tint 2 C. 273 was decided under the Code of 1872. 

9. Precedare and prinelplei gaidloj the Ht^h Conrt In deciding appeals agalnit aeqoittali.— 
Notes under Headings V and XJ to s. 423 

10. High Coart does net ordinarily Interfere with acqnlttals In exercise of the powers of revision.— 
See Notes under Heading VIII to s. 439 

• 11. CoRiptainast cannot move High Coart nnder e. IS; Charier Act —The only course to be pursued 
where it is sought to set aside the order of discharge made by a Presidency Magistrate is tliat laid dowrn in 
s. 168, Act IV of 1877, and as by that section there no appeal allowed to a complainant, who is a private indni* 
dual, It IS not open to him bj invoking the aid of the High Court under s. 15 of Me Charter ytet to obtain under 
the Courts extraordinary powers that which he might obtain had he a nghtof appeal, 7 C. 447, but now see 38 C. 
994. See 3 C 573 ; 1 A. 139, as to when the High Court is likely to interfere, if at all under s 439, at the instance 
of a private complainant, 6 A. 434; 183 P. R. 1833. 

13. On admission of appeal Appellate Court may order arrest of aecnied.— i'cc s. 427 The admission 
of an appeal under this section has the etleci of revising the proceedings against an accused person who has 
been acquitted, and the Appellate Court can order the arrest of such person, pending the appeal, 2 A. 340 (F.B.), 

1 C. 28L Where the accused so arrested is convicted, ihe sentence will run, not from the date of arrest, but only 
from the actual date of the committal of (he accused to jail 6 C. L. R. 349 

Government must apply Jor arrest of accused— \\\ capital cases, wliere tlie Local Government appeals 
under this section, from an order of aoi\utttal, it is, generally siieakmg, undesirable that the prisoner’s fate should 
be discussed while he remains at large , and the Government should, in sucli cases, apply for the anest of the 
accused under s. 427 Per Edge, C J , 9 A. 523 .5<re 1 C. 231 , 2 A. 340 and 336. 

IS. Proeedue when Hagbtrate In the United Provinces opines that appeal should be filed.— When 
ever the Magistrate of the District is of opinion that an appeal should be filed from an order o! acquittal, he will 
prepare a brief narrative of the facts of the case and a statement of the reasons why he considers an appeal 
advisable, and will forward them wiUi the original record to the Commissioner That ofheer will forward the 
case to Government (with whom the ultimate deasion rests) whatever ma> be his opinion as to its worth. 
Magistrates are held responsible for addressing Government on good and sufficient grounds only, and should be 
careful to refrain from urging an appeal solely because the judgment which it is sought to set aside happens 
not to be m harmony with that of the Lower Court .— and Rul, N W P s 10 para. 33, p 223 

14 la exceptional cates Oovernmeat to be aDowed access to original docaments -When Government 
desires to make an appeal under s 417, it is ordinanly sufliaent that the Public Prosecutor or other officer 
appointed by Government should have an opportunity of taking copies of the record. But in exceptional cases, 
in which Government may consider It essential to see any onginal documents, such documents may be given 
into the possession of the officer appointed by Government to receive them under such precautions for securing 
their safe keeping and return as the Court may deem necessary— ^w»i. H C Cr Ctr.p 64 

15. Procedure when Police desire to appeal against acqalttals.— If it is considered advisable to 
appeal against an order of acquittal in a case where a Police-oSicer prosecutes m his capacity of general 
prosecutor on behalf of or at the instance of his own department, the proposal to appeal should be submitted to 
Government through the Inspector General of Pohee or his Deputy, in other cases, through the head of the 
department concerned .— RuL and Ord , Chaplet XXIV.p 377 When Superintendents of Police wish for 
an appeal on behalf of Government against judgment of acquittal, they should report on the subject, without 
loss of time, to the District orSub-Divisional blagistrateafter judgment IS passed.— Pot 88. 

^ J *418, (I) An appeal may lie on a matter of fact as well as a matler 

matwrs\dimLib!fc * where the trial was by jury, in which case the appeal shall lie “ 

on a matter of law only. 

• *8wtioa 418 WM rroqnb«r*i) Sr Art X7IUo( 17U 
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*“(2) Notwithstanding anything contained in bub-scc. (1) or m s 423, sub-sec. (2), when 
in the case of a tml by jury, any pen>on is senUncctl to death, any other person convicted in 
the same tnal with the person so sentenced may appeal on a matter of het as well as a matter 
of law 

Explanatton . — The alleged se\erity of a sentence shall, for the purposes of thus seebon l)e 
deemed to be a matter of law 

Note.— Sub-sec. (2) is newly added to renioxe an aiiom'il) : “ tills chtise proxides tint when in the 
case of trial by ]ury one jierson is sentenced to death iml anotlierto a lower punishment, the second accused hny 
appeal on a matter of fact as well ib on a matter of law iiitenilcd to remove the anomaly under the 

existing law that a High Court acting unders 37-1 could consutcr the ficu of the case as rcg-iob the former 
accused, but on an .aptie il of thi. second .tccu-%ed could only intervene on a point of law *■ {Statement of Oijeett 
and Reasons ) 

Notes. — 1. Where case triable with astessora is tried by Jary, appeallles on matters of law only,— 
The word “ where thelrtat was by jury ' mean wlierc the tml in f ict was by jury and not where the trial shouiii 
ha\e been, as a matter of law, by jury Where the accused is tried and conxiciLil b> a jury for an offence whidi 
IS triable by the Judge with the aid of assessors, it was AcA/ltytlie biillUendi tint no npj>eal lay on a matter of het, 
29 B.S80 (where 24 W. R. 30 , 9 C. 769 ; 4 C. L. R. 409; 29 C. 599; Ratanlal 600 and 661 ; 93 B. 696 are referred I q). 
In the rulings repxjrted in 26 U. 243 and /oo/rre/c thereto, the accused was tried by a jury foranoftence under s. ^7, 
I P C (jury case), but the jury retuniuig a verdict of not gutlly on that charge, found him guilt> of the minor 
offence under s. 325, 1 p c. (assessor case). Held per 0e.NSON. J , tlut the com ictioii w as not by a jury, but the 
Judge ought to have treated the finding of the jury as the opinion of the assessors, .and therefore following 
3 C. ffS, ati appeal la} on Che /aas /brihfA^nnAst Ai\ \^CAlt, /, ' Che tnal wtstit Itct l/y a jury and that 
under s 238 (1), the jury had authority to find as an incident to the tnal of .an offence triable by jury, that 
certain facts only are proved in the trial which constitute a minor offence and return a verdict guilty of si^ch 
offence, though such offence be not triable by a jury and tlierefore, according to the rulings in 4 C, L. R* 405 and 
29 C. 595, an appeal will he from sudi judgment only on a |voint of law’ See also Note 6 to s. 307 

2. Powers of Appeal Coart in cases tried by Jary.— In cases Uied b> jury an apjieal under this section 
lies on matters of law only and the Appeal Court has no power to try Ihe accused on matters of fact Wh^re 
the Appeal Court goes into the facts in such a case, it would be subsluuting the decision of the Judges of that 
Court for the verdict of the jury who have had the opportunity of seeing Uie demeanour of the witnesses and 
weighing the evidence with the assiHtance which this affords, whereas the Judge of the Appeal Court can oi,iy 
arrive at a decision on the perusal of the evidence, 21 C. 995, dissented from in 29 C, 71L This section gives 
finality to the verdict of a jury, when there has been no error of law nor misdirection and when the Judge has 
concurred with the verdict of the majority, Ratanlal 730. All that this section says is, that m a case of ^n 
acquittal by a Jury, an appeal shall he, i e , shill be heard and supported on a matter of law only , an erroneous 
verdict on a matter of f-vet will not support sudi an appeal But the section does not prohibit the Court ir, a 
case where an apjieal lies on a question of law, from deading questions of fact which other sections require the 
Court to decide in order to decide the case, eg , ss 423, 537, 25 U. 1 See Note 75 to s. 299, Notes U and (5, 
Notes 37, 100 and loi to s 423 

3. In deciding on adimtslblUy of rejected evidence High Coart may review whole c&se.— On point of 
law as to the admissibility of rejected evidence, the High Court has power to review the whole case and deter- 
mine whether the admission of the rejected evidence, would have affected the result of the trial, 2 B 61 5 1 C.207. 

25 W.R. 36; 6 0.247 = 7 C. L. R.74; 10 B. H. & R. 497 ; 9 B. H. & R. 358 ; 19 B 749, roff/ru 21 a 955. 

4 Every petition of appeal Incases triedby jnry, ehoald state distinctly in what respect the law h^i 
been contravened —it is not for the Court to hunt through the record, and find out any illegality that may an^e, 

1 W. R. 21. Thus, a conviction based on no evidence, !s bad in law, 19 W. R. 46 j 16 W. R. 19 j misdirection t© 
the jury is a matter of law, 25 C. 230 so also omission or error lii considering or stating mitenal evidence, 

7 C. 283 = 8 C. L. R, 449 ; 27 B. 626 Thus a non direction on a point of prime importance telling in favour of 
aorused, rs a point of taw 27 8, 644; 3 8. C. R. 102 =11 Cr. £. J. 13. Abo where matenaf evidence which otighf 
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nol to be idmnted is admited nnd the jury are placed in possession of it. there is .in error of Iiw in the trial, 
27 B. 6J8 at p. 632 } where a witness who is not an accomplice is treated as an accomplice, 28 M. 1. Misjoinder 
of dnrge is an incurable defect m liw, 23 M. 61(P. C.). 

8. Effect of tecHon 307.— The clear provisions of s. 307 are not m any way curtailed or cut down by 
this section and it is open to the High Court to go Into the ficts In a case referred under s 307, 9 A. 420. The 
fact that the record is before the Court tinder s 37t in regard to some of the accused jointly tried and tint there 
fore the Court has to go into the ficts in regird to those accused, cannot affect the case of an accused who his 
been sentenced m the siine tnil to any sentence other thin death and the ippeil of such an accused must be 
confined to matters of law id accordance withss 418 and 423(2), (l9 W, R. 87 2 C. W. N. 49. Hut 

see Note 5 A below 

8>A. Effect of theoewlT added eob-iee.lS) (e the preieot section.— lly the addition of sub-sec (2). 
It will be observed tint the anonnly existing in the law as ixunted by 9 C. W. N. 49 is finally removed, and now 
under this chose in a trial by jury if one person is sentencetl to death and another is sentenced to a lower 
punishment, the second accused may appeal on a matter ol lacl as well as on a matter ol law This is intended 
to remove the anomaly that under ss 374 .ind 376 the Court can go into questions of fact m a capital case while 
in the case of a person who is jointly tried .and sentenced to a lower punishment, the Court cannot go into 
questions of fact if it happens to be jury case. In \iewr of the amendment, 2 C. W. N, 49 has become obsolete 

6. Appeal by Oovernment on qaeslUna of fact — See Notes fi~8 to s 417 

419. Every appeal shall be made in the form ol a petition m writing presented by the 
, , appellant or his pleader, and every such petition shall (unless the Court to 

Petition of appeal .'^su -jt- c , 

which Jt la presented otherwise directs) be accompanied by a copy of the 

judgment or order appealed against, and, m cases tned by a jury, a copy of the heads of the charge 
recorded under section 367. 

Notes. -1> Scope of tectloo.— This section presenbes the form of the petition of appeal which .alone 
gives jurisdiction to the Appellate Court, in the same way as a complaint gives jurisdiction to the Court of First 
Instance. This section applies even while the accused is in jail, s. 420 dealing only with the mode of presenta 
tion, 1891 A. W. N. 48. For form of appeal petition, see IfTWwi, 236 and also Note 6 to s 420 

2. Several convicts may appeal together when stamp U not required, Le , when appellants are in 
CDstody.— .S'rr Note 5 to s 404 

3. Oronnds of appeal thonld be distinct— In cases tried by a Judge, every i>etition of appeal should 

state distinctly m what respect the law has been contravened, 1 W. R. 91. ’ 

4. One counsel should not file one appeal for two acensed havieg conBictiag interests.— and L 

•were accused of muider Eaclv of them made a confession partially exonerating himself, and aUiibuting the 
pnnapal offence to the other Both were convicted and appealed one and the same counsel Held, that a 
single counsel could not with propriety file one appeal on betelf o! and represent both the accused, 13 P. R 1890. 

5. Appeal petition containing scandalons allegations may be retnrned.— A petilioii containing 
scandalous allegations against the Magistrate, need not be entertained, but may be returned for representation 
after expunging the offensive portions of it, 15 B. 488. 

6. Appeal petition need not be verlfled. — A criminal appeal being the continuation of a criminal 
tnal, the appellant has all the pnvileges of an accused and cannot be punished for making a false statement in 
his appeal petition, 12 H. 451. 

7. • Presented.’— What is a proper presentation?— As reg^ds presentation no special method is 
enjoined m the Code and therefore, the question is one of administrative convenience alone So long as there 
IS an actual presentation to an officer of the Court, such as a Bench Clerk, or to one of the Judges, there is a 
valid presentation, 29 M. L. J. l0l.= 18 H. L. T. 93 = 18 Cr. L. 593. In this case the appeal was directly 
presented to a Bench of a High Court by the Pubhc Prosecutor. No petition of appeal, on behalf of a person 
ponvjcted by a Crtminal Court, shall be admitted by a Cqounal Court unless it js either submitted through the 
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district or authorities of is presented by the comicted person hintseK orly some person aulhonzed by 
power of attorney to present it on behalf of tht. convicted pcrxin. I utitions of appeal received by post other 
wise than thro i^h jaiJ or district atitIiorftit.s shall if possible In. rt-turned beirmt Puft Cir p 233. JV^afsO 
lU S04 


(i) Deposihng in a box tnlended for dtpout of pipers is not a proper Pepositing a 

petition of appeal in a box kept for the com tnience of parties (in the compound of a Court house) and intended 
for the deposit of papers for the Court is not a presentation within the meaning of this section, 19 U SM 

(«) Nor sending — Nor is transmitting an appeal b> post a proper presentation under this 

section RataoUl 481. Though s 190 (c) seems to render it legal for a Magistrate to lake cognizance of a 
complaint reported b> post the practice of accepting appeal petitions transmitted by post otherwise than as 
provided m the next section is prohibited the transmission of an appeal by post not being a suffiaent 
compliance with this section WetrII, 487) alsoJ3M iSTj 19 M 331; Pm Or p 283 

(in) PresenlU 0 ! of appeal by pleader's (lert oro/A/r/rrjtfa.— Presentation of petition of app>eal by 
the clerk of the appell ml s { leader is equivalent to a f resentalion by the pleader himself when it is signed by 
him and he IS duly authorized 30 M 87, Wele II, 489 and 470,6 B 14. But a petition of appeal is not duly 
presented when having been signed by a pleader it is handed m by a person who i> not his clerk and over 
whose conduct and actions he his no control 21 M 114. But where a petition of appeal on behalf of three 
accused persons was sigied under i \akalai by their pleader and presented by anoih^r pleader who held a 
Vakalat only from the first accused it was held iJiat the appeal on ^half of the other ti'o should be treated as 
properly presented Weir If, 470 

[tv) Legality of piesentation of appeal by person autkon ed by appellint—Pi petition of appeal jn a 
aimiiiat case may be presenle 1 to the Appellate Court by any person authorized by the appellant to present 
It 1 W 304; 8 B 14 , RataaUl 29 But having regard to tlie definition of the word pleader” a. 4 cl (r) the 
words appointed with ihe permission of the Court are very material to this Ruling but the fullest opportu 
mty must be given to persons to execute powers ofattorney to whomsoever the> please and wiihout reference to 
the mode or circumstances under which they might be influenced to do so IB H C. R. Cf Ca. 18 

{fi)Unauthori-edpeliliottSofappeat presented by relmves etc of prisoners eesnnot be recegntaed— 
When a prisoner is in jatl his petition of at peal if not forwarded by the officer in charge of the jail under s. 420 
can be presented under this section only by liis pleader whose appointment must be in wnung signed by the 
pnsoner whose signature must be attested by the Supennte idem of the Jail If this attestation should be 
wanting the document should be sent to the Supenntendem of the Jail for verification. Unauthorized petitions 
of appeal presented on behalf of prisoners m Jail by the relatives of friends cannot legally be recognized.— 
C P Cr Or Part 11 No 44 

8 Appeal nay be entertained wlthont copy of Jadgment —The Appellate Court has a discretion to 
receive an appeal unaccompanied byacopyotihe judgment or order appealed against Where injustice 
might result from a strict compliance wjtli law a proper discretion should be exercised but in such cases 
before heanugthe appeal the Courtshould havebeforeit the judgment or order appealed against which it 
can obtain by sending for the record In 9 Bom L R. 704, three accused persons preferred a joint appeal with 
which one copy of the judgment appealed against was filed On the District Magistrate insisting on their 
puttii g m separ ite copies of the judgment they tendered stamp requisite for copies. The District Magistrate 
however refused to dispense with separate copies and when such copies were ultimately produced rejected the 
appeals as out of time Held that the District Magistrate would have exercised a sounder discretion if he had 
m virtue of this section dispensed with separate copies of the judgment appealed against. See Circular Order 
Bombay edition i9Cr> s 75 for procedure when copies of judgment are not available the records having been 
sent to High Court under s 438 

9 Section complied with if copy la accused • language is produced —To comply with the require- 
ments of this section which enacts that every petition of appeal shall be accompanied by a copy of the judgment 
or order appealed against a copy furnished to the prisoner in his own language under s 371 (I ) is sufficient 
^tanlaiei In cases tried by jury the charge to the jury js under s.371 (2) equivalent to the judgment 
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420. If the apptlhnt is in Jail, he may present his petition of appeal 
Procedure xihen and tlx. copic-^ accompin)mg the same to the ofitcer m charge of the jail, 

appellant m jul ^vho shall thcrciii>on forward such petition .and copies to the proper 

Appellate Court 

NoU*.-l. Limliatlon— Presentation of nppenl to Jnflor.— Note 1 to s. <04 

2. Ererr facility for naVing appeal ihoaldbe allowed to prlsenert.— Every facility, such as pen, paper 
and mV., and even a waiter, should be allowed to prisoners to enable them to prepare their petition of appeal, 
13 W. IL 69 ; 1 B. H. C. R. Cr. Ca. 16. See also s. 60 (9), Ihe Pnsens Act IX of 1894, printed m Appendix XI 

8. Appeal not to be lommarlly rejected ontQ after seven days of Its receipt— Prisoners appealing 
from Jail should be clearly made to understand that their appeals are liable to summary rejection, and that if 
they wished to be heard by pleader, an appearance must be pul tn within a limited time. No appeal forwarded 
from jail under s. 420 should be summarily reyecied until seven days have elapsed after us receipt by the 
Api»cllate Court In forwarding such an appeal tlie officer iit dnrge of the Jail shall invariably 
certify that the appellant has been Informed that If he intends to appoint a pleader, an appearance must be put 
m within seven days from the due on whidihis petition may reach the Appellate Court H the appellant or his 
pleader appear within seven days, the Appellate Court is not obliged to wait for full seven days Madras C O 
A'o 1448,(fd/^ii26M October, 1909 

6, Practice— Appeal to High Coart —Petitions ol appeal against the sentences or orders of Sessions 
Judges, presented to officers in charge of jaih, shall be foovarded by officers direct to the Registrar of the High 
Court of Judicature, intimation of the fact being at once given m each instance to the Judge whose sentence or 
order is appealed against (IfV-fri/ir lit ) It the petition of appeal be not accompanied by a copyof the 
Sessions Judges judgment or charge to the Jury the Sessions Judge shall at once forward to the High Court a 
certified copy of the record in the case K C O’ £’»»', p 46 On receipt from the Supenntendent of 
the Jail of a petition of appeal, together with a copy of the judgment or order appealed against, the Deputy 
Commissioner will forward the papers to the proper appellate authority along with the magisterial records of the 
case If the appeal lies to the Judicial Commissioner’s Court from a judgment or order of the Court of Session, 
than the Deputy Commissioner will forward the papers (as above) through the Court of Session, where the 
appropnate records of that Court unll be added and the whole will then be passed on, C P Cr Or, Part If, 
No 44 

8. Power to dispose of appeaU la absence of appellant — 5ire 13 A. 171 (F.B ) and Note 8 to s 422 
and Note 4 to s. 421 

6. Jail appeal might be argaed by coanteL—There is nothing in the provision oi this section to 
indicate that it was intended to deprive appellants in jail of the opportunity of being heard on their appeal, 

Vt\t 11,171 

7. Appeal dismissed (or default may be re-admitted —.Sre Note 18 to s 421 

421, (1) On receiving the petition and copy under section 419 or 420, the Appellate 
Summary dismissal Court shall peruse the same, and, if n considers that there is no sufficient 
of appeal ground for interienng, it may dismiss the appeal summarily 

Provided that no appeal presented under section 419 shall be dismissed unless the 
appellant or his pleader has had a reasonable opportunity of being heard m support of the same 

(2) Before disimssing an appeal under this section, the Court may call for the record of 
the case, but shall not be bound to do so 

Notes.—!. Pleader, see s. 4 (r) at p. (6. As to nght of mukhtyars see Note 8 to s. 340 at p 866 

2. Alteration In l&ngnftge of sectloA.— It should be noted that the words 'd%sunss' and ' dwn\ss\ng' 
are substituted in sub-secs. ( 1 ) and ( 2 ) respectively, for the wxirds,* reject' and 'rejecting ' m the same section 
of the Old Code. Whether this change is made simply to bang the language of the sub-sections in harmony 
with that of the proviso where the word ' dtstnissed' u used or whether it implies an obligation on the Court to 
send for the record and hear the appellant or bis picadpr when the appeal is sent from the lail under s. 420, 
cannot be deternuned. See also 32 c. 178. 
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3. Difference between dlsmlasali of appeal under this section and dismissal nnder • 423.— An or<l^r 
summarily dibrni^ingiii appeal under the pro\lsioRSof this section does not ntnonnt to » jiidj,nient within 
meaning of s. 424 A judgment under s. 424 implies n tniL The essential diiTi.rtitce l>ct«ecii rej«.ctiort of 
appeal under this section and its dismissal iindtr s 42J is that in the latter case, the ap|<eal is disposed of afti^f "* 
trial but in the former the Court refuses to try it at all G C P. Cr 2* Hesi les dismiss il and rejection, the 
petition of appeal may also be withdrawn SC.I< R.372 5^f6C L R 427. also Note 14 Iwfow 

4 Dismissal of appeal merely for absenee of appellant is net proper— An apical ^lioiild not 
dismissed merely because llie appellant did not appear to biip|tort tlic pctilion hut the Apjiclhte Cniirt shon*'! 
consider whether there was sufficient ground lor intcrieiing whidi would iini>l> judicial cousidention on 
merits Ratanlal 593, 21 F R 1S96,5N L. R 75«=eCr. L.J 553, 12C.W N 243 , 12 Cr L.J 431. \\hereMie 
appellant was represented by a pleader and the Sessions Judge not know mg the f icl disposed of tlie ajiiKil *'• 
Chambers the High Court set aside the orderol the Appcllite Court and directed the ip|>e il to l>e re ht 
Ratanlal 911 Such a miscarrnge of justice would not Imc occurred if the Sessions Judge had followed |he 
usual practice of having the appellant s name called out 

5 Appellate Court may send for appcltaoL— II an Appellate Court thinks it necessary for the jiiir|>e*''‘- 
of disposing of an appeal to ha\e the prisoner before it the Court his the same jxiwer to direct that 
prisoner be brought before it as a Court of First Instance has when in pursuance of thedirccti >»of the AjipelHjc 
Court it takes further evidence in tire presence of a prisoner Weir 11, 473 , IS A 171 at p n8» 'Iaiimood J 
disstnting conlra see Ratanlal 22 and Note 6 under s 423 

6 Appellant should be allowed reasonable opportunity of being heard before sumniary rejeetl^'^ 
of appeal —Before rejecting an appeal under this section the Court is bound to give reasoinhie oj porlumty w 
the appellant or his pleader whether the appellant be m pil or not Where an appellant i* confined in j 
situated at the same station as the Appellate Court there is notliing to prevent an apirelhnt from applying 
be heard in person and in all cases a person so situatetl may apply that he shall 1>c heard by a plead«^ 
Weir II, 472 A Magistrate having rejected an appeal under this section without giviOf appellant 
opportunity of being heard his order rejecting the appeal was set aside and he was directed to re he 
the appeal petition following the procedure laid down in this section Ratsulsl 703 But where a 
Magistrate heard the appellant s pleader in support of the apireal and then s«m for the reconU of the case 
disposed of the case without he inng the appellants pleader a second time he/d lint the Magistrate was with 
his right 2 & L R 39 « 10 Cr. L J 204 

7 Appellant ■ pleader abould be heard —Where a convict sent up an aj \ cal from jail to the Cod^ 
of Session and also presented a petition of appeal through a pleader held the Sessions Judge was no 
competent to dismi'.s the jail appeal summanly but should have heard the appellants pleadef 1906 A W 
303 = 3 A L. J 693 = 4 Cr L. J 373, where 17 A {V ts followed In Rataolal 914, the appellant wa** 
represented by a pleader but the Sessions Judge not knowing the fact disposed of the appeal in Chambers 
The High Court set aside the order of the Appell ite Court and direcied the aiijieal to be re^earfi, 

District Magistrate called cn the pleader who presented a criminal appeal to a^uc it at once and on t ® 
pleader praying for a short adjournment to enible I im to acquaint himself with the evidence in the ca^c 

a -• ly to the 

, , • the veO' 

Ulllib 

• accusS^' 

had not been given i reasoml le opj ortumty for being heard If the appeal is not admitted at once and d 
Court desires to hear the appellant before admitting it under this section he should be given the same no i 
as is given to the Crown Settble the practice in the mofussil is to admit appeals which are suppor e 
pleaders without any hearing eacept on a question of bail the only cases which arc dealt w ith un 
421 of the Code being jail appeals 36 C. 389 , see also 10 Cr L J 491 (M ) 7 Bom Ij. R 89 = 2 Cr 
also 29 M 236 where it was held that on presentation (while in camp) to a Court by the party m person o 
memorandum of appeal signed by a pleader |t is not competent to the Court to reject the apP®a „ 

when the appeal IS presented by A" 

i ■ - = 18 Cf L J 638 The pnncir”« 

■ II » ^4 ■ 1 - I ■ -i >peal under s 195(6) 4^ M 885 j 7 
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7>A DhmUiftl of J&ll appeal when the accnaed alto appears throngh a Makhtjar.-*\Vhere a Sessions 
Judge, in Ignonnce of the fact that an appeal In the same case had been filed b> a miikhtyar, dismissed a 
criminal apiical submitted from jail, it was Ar/J, that though the Sessions Judge could not resiew his own order ■ 
the High Court could set it aside in rcMsion , and it was so done 43 A. 208. 

S. Hearing loclndes rijht of reply.— The section lays down tint the appellant or his pleader should 
hax’c a reasonable opportunity of being heard in support of the appeal and this must be taken to include 
ihe possible right of reply if necessary , for it is obvious that if the Crow n in its reply raises any points or displaces 
in the opinion oi the leametl Judge, the jwmls which were r used in the opening the appellants or their pleaders 
will ha\e reasonabti, opportunity ol supjxirttng their case unless they are allowed to reply (O Rev No 874 of 
inOG /c»//oii^rf),S8C 307. 

9. Desirable that Judge goes throajh record.— The powers conferred by this section should be exer* 
ased sparingly and with greit caution, and reasons however concise, should be given for rejecting an appeal, 
8A.9t4,9C Vf. N. 229. Where the ipi>eUant is coiuent to leave the question of admission or rejection of 
appeal to be detemvined by the Sessions Judge on the papers the Judge is bound to peruse them and the 
appellant is not bound to apjvear a second time, either by counsel or in person Ratanlal 739. * Although a Judge 
acts witlim his powers in rejecting an appeal without sending for record I think such a course is ordinarily very 
inconvenient and should not be adoplevl /Vr Straight,] 1883 A. W.N. 143 Where there are in the memoran 
dumof appeal allegations of wuhholding witnesses, or refusals to grant warrants and summonses to witnesses and 
of disregard of certain evidence filed in the case, it cannot be said that there ate no suHicient grounds for 
interfering, Ratalaigi6 Similarly, where the groun<l> of .apjieal disclose reasons for discrediting the witnesses 
for die prosecution, the Appellate Lourt ought to call for tlie records, 29 M. 238. 

10 Time for hearing appeal mast be fixed in each ease and notice {[Ives.— A general notice posted 
in a Sessions Court house that apjveals wilt be heard for admission only on the first Court-day after the date 
of presentation of the appeal is not a compliance with the requirements of this seclion A time is by law 
required to be fixed in eacli case 5M. 11. If the appeal is not admitted at once, notice must be given, 38 C. 385. 

Notice oj appeal vtusl be potUd Iwo days before the dap fixed for — In die case of an appeal 

presented under & 419 there shall be posted up in the Appellate Court, in place accessible to the public notice 
of the day appointed for considering the petition of appeal in order to afford the appellant or his pleader a 
reasonable opportunity ot being heard in support of the same. Such notice shall be posted two days at least 
before the day so appointed unless the appellant or his pleader consents to a shorter notice or to dispense 
with a notice Rom H C Cr Or, p A2 

11. Dbposlog of appeal before day fixed for hearing Is material error —The disjiosal of an apjieal 
before the day fixed for the ndjourned hearing is a maien tl error ot procedure Weir 11, 473 , and the High 
Court in revision will set aside the order and order the Appellate Court to re-hear the appeal 7 P. R. 1691. The 
fact that the pleader of the accused is present m Court, when an order is made admitting an appeal does not 
relieve live Court from the necessity of giving notice to the appellant of the day fixed for the Iiearing of the 
appeal, 10 C. L. B 97. 

12. When notice to appelUntt la Jail may he dispensed with?— The practice of sending notices to 
persons who have iransmiltvd criminal apjveals from jail may be discontinued when the Appellate Court 
considers, after periisvl of the petition of appeal and judgment, that Uiere is not sufficient ground for interfering, 
ami resolves to reject the appeal summanly — 31 H C Pro, Ilth and 27th Nov , 1884, Nos 3327 and 3463 

13. Principles which ihsuld govern conilderatlen of •ppeals.—.Sire Notes to s 423 under Heading IV 

14. Bight of eeaniel to refer to certified coptca of evidence at the hearing— At the hearing of an 
appeal under this seclion, counsel for the appellant is entitled to refer to certified copies of the evidence. 
\\ here the Judge declined to allow this to l>e done and dismiS'.ed the appeal, the dismissal was set aside, 11 
O.C. 380 ^9 Cr. L. J.SS. 

18. Pom of Jad^ment— whether reasons to be given?— means' tnan informal manner 
and vnthout delay of formal proceedings "—This would seem to show that a Judge is entitled to reject an appeal 
without any formality at all , therefore w iihout the formality of either a recorded Judgment or reasons of any 
dcsaiption 21 C,93|20 B 840 ; 9 C. W.N 623, Velr 11,473; 1906O.B.H.49 =4Cr.l. J. 184 ; 29 C. 726. Though 
every order iwssed In the exerase of Judicial discretion should show the ground on which it Is so passed, 8 & P. 
24; yet the order under tins section need not comply with all the requirements of s. 367, 23 11.884 ; or give any 
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specific reasons for dismissal It must be taken that if tlie Appellate Court dismisses summarily, It con'Idcrs 
that there are no suffiaent grounds for interfering, 9 C. W.II.823ia32 Cr.L J. 841. Though it is not required by bw 
that a Sessions Judge should write a regularjudgnient when etercisjng the jxwvers of sunimuy dismissal, it js 
very important that such discretion should lie exercised upon sound and reasonable lines. Ilut it would be 
advisable for Appellate Courts to state shortly in their order the reason or reasons winch influence them in 
coming to the conclusion that there is no sufHaeiit ground for inierfenng, maiew of the possibility of such 
order being challenged by an application in revision, 17 A. tIJ, , the appeal is time-barrcd, it is m.anifestly 
groundless, or that no appeal lies It is, however, advisable to give reasons for rejecting the appeal, S6 A. ; 
8 A. 611, S A. Ii.J. 693— 1903 A. W. N.303i 2 Fat L J. 693 See also 32 C. ITS, where it was held, that the 
Court disposing of an appeal should either expressly state it has dealt with it under this section or thejudgrnent 
must notice, though but concisely, what objections were urged on appeal and how they were disposed of Kven 
m a judgment under s 421 the Judgment should show that the judge has considered such points as 
whether the witnesses are or are not accomplices and such points as are particularly challenged by the 
appellant SS C 307. It should also show whether the appeal is rejeaed on perusal of the petition of appeal and 
the copy of the judgment of the Lower Court or after calling for the record of the case.— C P Cr Or, Fart 
II, No 24 See Note 29 at p 930 

16 Effect of admission o( conaected appeal on eammary power— Where a Sessions Judge admitted 
the appeal of one of two accused and summartly dismissed under this section the appeal of the other , held, 
that the fact the Judge admitted the appeal of a co-accused, does not affect the power vested In him by this 
section to dismiss the appeal of the other accused against the same judgment, 5 C. W. N, 332. 

17. Powers of Bench of High Court toadmltappeaL— Under Rule I (!)(/) of the Madras Appellate Side 
Rules of Pnctice, applications for the admission of appeals from thejudgrnent ol any Crminal Court are ordinanly 
to be made before a single Judge Out this does not m terms and is not intended to deprive, a pivistonal Court, 
constituted for the disposal of criminal business, ol the right to exercise its powers m speaal cases, in which 
convenience and the acquaintance which the Judges composing the Benches may have rendered their interven 
tion advisable The fact that a Court constituted by a single Judge was sitting as an admission Court does not 
determine the competency of the Dench to admit appeals presented to it, 29U L. J. 101«s 18 H. L. T. 94» 
16 Cr. L J. 693. 


18. la order of aamtnary rejestlon final?— A'h mi 


An order under this section by the Appellate 


And therefore an order rejecting an appeal under it is final and being an order '• on appeal,’ is not open to 
review, 19 B 732 It has also been held that no appeal lies under s. 15 of the Letters Patent against the 
judgment of a single Judge of the High Court dismissing cnminal appeal under this section, as it is a judgment 
in a criminal trial, 13 M. L. J (Notes) 63 , Weir 1, 78S (A.). See Note 8 to s 430 

Appeal disimssed forde/wH of appearance may be re heard~\^titxei an appeal is dismissed for default 
and It is proved to the satisfaction of the Appellate Court that an adequate excuse has been made for the 
pleader s nou-apperance, the Appelbte Court may re hear the anieal, on its merits, 7 M H. C. B. Appx. XXIX. 
Such an order is not a judgment and s. 369 offers no obstacle to the restoration of the appeal, 5 N L. B. 78 = 
9 Cr. L. J. 853, 10 C. L 0 80 *= 10 Cr L. J. 287. See% 369 and Note 11 at p 813 and Note 7 to s 439 

19. After rejecting appeal, lentenoe cannot be altered.— A Magistrate cannot after rejecting an appeal 
under this section dimmish the sentence He should either report the case to the High Court, or should hear 
the appeal as directed by s. 421, Batanlal 304 An ApP«Uate Court has no power to alter the conviction, when 
it dismisses an appeal under this seaion, Weir II, 473; Batanlal 384, Nor to enhance tlie sentence, BataoUl 
74 If an Appellate Coun proceeds to alter the senteni%, it must give the notice prescribed by s 422, Ratanbl 
334 An Appellate Court cannot summarily set aside the sentence passed by the Court of First Instance, without 
giving notice of hearing to the respondent and calling for and perusing the records of the case as required ty 
ss. 422 and 423 Weir II, 474 

20 Dlimfttal for bar by limitation not under thia section.— An appeal presented after the expiry of the 
period onimliation, may be rejected without having resort to this section, if no sufficient reason is assigned to 
excuse the delay in presentation, RatanlalSO. 





ss. 421-422.] OF APPEAI^ 879 

Si. RmUIoh.— F or a case where the Sessions Judge dismissed .nn appeMsummanl), butthe High Court 
finding on revision tint the evidence wns Iiisufiicient for the conviction and instead ol remanding the appeal 
forre4ieanngonthe merits set aside the conviction and acquitted the accused, icr 10 C. W. N. 443 = s Cr. 1^ J. 335. 
Though the practice usuall) is to send the case back to tlie Lower Appell ite Court and ask for a judgment 
from that Court after a regular hearing, the High Court has a discretion to go Into the case on its own account 
and, if necessary, even to consider questions of fact as if in first appeal, 13 0. C. 309 *=» 11 Cf. L J. 631. 

422. If the Appellate Court does not dismiss the appenl summanly, it shall cause 

j ^ notice to be given to the appellant or his pleader, and to such officer as the 
°* Local Government may appoint in this behalf, of the time and place at 

which such appeal will be heard, and shall, on the application of such officer, furnish him with a copy 
of the grounds of appeal , and. m cases of appeals under section 417, the Appellate Court shall cause 
a like notice to be given to the accused 

Hotel.— ‘L Jlppiel eaunot be admitted for limited pnrpoie.— 'If the Appellate Court does not dismiss 
the appeal summanly, the Appellate Court must hearihe whole appeal, consequently all the grounds taken 
m the petition of ippeal are open for consideration at the final hearing and the appellant cannot be restneted to 
anyselected ground' out of those specified iii his petition. A restnetue order for admission is clearly pot 
contemplated by s 422 and must be deemed ultra virvj, 41 C. 496. Cf 14 C. L. J. 416 ss 15 C- W. N. 921. Except 
where it uses express language in ss. 4l2 amt 418. the Code doe> not provide for the admission of an appeal 
forthe limited purpose 01 reversingonl) a part ol the sentence Generali) if an appe.it iS3dmitted,theappeU9nt 
has a right to have tlie whole merits dealt with by the Judge in solemn form RatanUl 826 A Sessions Judge 
being once seued ul the appeal, the whole appeal be(»mes open to his Court and he is bound to hear (he 
appeals on the merits only 35 B 4(8, Note 7 to s 413 4 Patne 294 

2. Notice li ebUgatery — (t) To Appellant, — Notice to the appellant of tlie time and place of hearing is 
obligatory under this section when notice of the appeal by the accused has gone to die pro>ecutor, Walr 11, 475 
(tt) To Officer appotnUdby Government -~\n an appeal before a Joint Magistrate, notice ought to be served on 
the Distnct Magistrate If the Magistrate hears the appeal without die notice being served, the procedure is 
irreguIar,191SU. V.N.StO— >16 Cf. L.4 600. Butthe omission to serve notice is an irregulanty and if the parties 
have not been prejudiced, the High Court will not interfere m revisioa But in 24 Bom. U B. 1150, the High 
Court did interfere as the objection was raised by the District Magistrate to the proceedings of the Appellate 
Court and in 23 Bom L. R. 181 the High Court declined to interfere in revision at the instance of the complain 
ant where the District Magistrate did not raise any objection to the procedure in the Appellate Court in acquit 
ting the accused without nouce to him. 

Order for heanng made tn presence of appellanfs pleader does not relieie the Court from gtxnng 
notice — ^The fact, that the pleader of the accused is present in Court when an order is made admitting an 
appeal, does not relieve the Court from the necessity of giving notice to the appellant of the day fixed (or the 
hearing of the appeal In criminal cases the procedure laid down in the law must be strictly followed, 10 C. L. 
R. 57 ; 7 P. R. 1893. These cases were under the Code of 1872 The addition of the word " pleader ’ in Hus 
section IS new It seems that the mere presence of the pleader of tlie accused is not enough unless Ins atten 
tion IS speaally directed to the notice when it is given verbally 

3. Notlee of change of place of bearing must be given. — When a Court issues notice to the agent of 
the accused, it ought not to hear the appeal at a different place without giv ing notice of tbe same to such agent, 
7P.R.i891. Where notice is issued to an appeUani ina criminal case toappearat headquarters on the date 
fixed, and when on that date, the Magistrate moves ont into camp, it is not competent for him to dismiss the 
case for default of appearance even though there may be a general order made b> him to the effect that parties 
ought to go to him in camp still less IS such an evder justifiable, when It IS not even shown that the appellant 
was not even present in headquarters on the date in question, or that any order to follow the officer into camp 
was ever communicated to him. The proper course in such cases, is to fix a fresh date and issue fresh notice. 
11 P. R. 1909 B 117 P. L. R, 1909 » 2 Cr. I.. J. 66 MhtdifoUoa/i 21 P. B. 1895. See abo S N. L. R.76 = 9 Cr. L. J. 553. 

4. {*) Nehce should show whether appeal IS to be heard under s. AZi—\n every 
case ID which a day is fixed for the heanng of an appeal, the order fixing the date should distinctly state whether 
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or not the hearing is to be under s 423 This infonnatloD not being gnen it becomes ^eIy difFicnli to distin 
guish between appeals rejected under s 421 and appeab Confirmed after hearing under s. 423 — Ptin. Cir , Chap 
LXVIII p 289 

(«■) hotice must speafy time of keartng, it, the paritevUr rfj/c— In 1631 A. W N 46, a Magistnte 
of the district directed thuan appeal to him would be heard in Jamiarj no pariiciihr date being sjKCified. 
The appeal was heard and dismissed on the Bih January The apj>ellant had not received any information as to 
when his appe il was to be heard and only amved in tlie Magistrate s Court to learn that the appeal had just 
been dismissed iiid could not be re heard Spaskie, J .observed that the appellant should have be-cn informed 
as to the date on which his appeal would be heard. The Magistrate was directed to lake up the ippeal fisa 
date for iis hearing and determine It on the date so fixed See also S M, 11 

5 Oa whom notice mnit he aerved — (i) Piottee of appeal may be left at the addreis given /y atrvsed 
—Nonce of the hearing of an appeal was not given to an appettam as he could not lie found at the address given 
by him and appeal was heard and decided inhis absence held that the Appellate Court might have been 
justified in doing whit It did if the nonce or a copy of it had been left at the address given oriliere had l>een 
anything to show lint the appellant could by any diligence of his have got knowledge of the notice and as 
this was not done the ippeal should be re^lieard, Rataalat 669 

{it) Notice of hearing to appellant Court decides to proceed under s 421 

It IS not legally bound to give notice to the appellant nor is it generally necessary to do so When the Court 
means to proceed under s 422 the law requires that notice shall be issued to the appellant and the intimation 
given by the oflicer ol the jail when forwarding the appeal petition js not sufficient for this purpose See Rules 
264 265 oithe Madras Crxmvial Rules of Praettee 

{«») Notice to Railway authorities in eases of appeal by their servants -In all appeals from sentences 
passed on railway servants notice should be given of the time and place of hearing the appeal to the Hw'l 
of the Railway Administration concerned as well as to the District Magistrate —y’rt'i Ctr No 17 of 1894 CP 
Cr Or Part II No 45 Oudh Cr dJtg,p 27 

(iv) To such oficer as the Local Government tnay appoint —{a) Midras^ln case of appeals to the 
Sessions Court and the High Court the Public Prosecutor is the officer entitled to notice {Fort St George 
Gazette 1837 1 1 I p 30) but /A# Dtdricl A/u/w/ntf# is the proper person to direct whether there should be a 
formal appearance m support of a conviction (G O No 6M Judicial 24th March 1887). In cases of convlc 
tions for Railway offences the /tgenls of the Companies are the officers emiiled to notice (G O No 1807 
Judicial 7th September 1891). Inappcils trom conviaions m cogmrable cases the Assistant Superintendent 
of Police in the Nilgm District and the Prosecuting Inspectors of Police in other distncts are entitled to 
notice (G 0 No 1614 Judl 7th August 1895} In Forest cases the District Forest Officers are entitled to 
notice (G O No 433 Judl 2nd March 1896) 

(A) District Magistrates are to receive notice {Gazette 1833 Pt 1 p 182) See Bom Bk 

Cir p 42, and for form of notice, see ibid, pp >17 and 118 

(r) Bengal— In Bengal also the District Magistrate Is the officer to receive notice 7 C. W N 80 
See Ga’-elte 18S3 PL I p 1200 In the Calcutta High Court, the Legal Remembrancer is the Public 
Pcoifcutoi (Calaitta Gazelle 30th June 1886 p 783) 

(rf) In the /’«»/ lA —Notices are to be sent to the District Magistrate Ca~ette 1883 Pt. k 

p 13) See albO Pun Cir Vol 11 p 274 

(r) It the Central Piomnces and Oudh to the Distnct Magistrate {Central Proimce Gasette 1883 
1 1 11 p 101) Ondh Cr Dig p 27 

6 Appearance of makhtyar for appellant —An appellant in a criminil case has a right to appear and 
to t>e henrd by n m ikhtyar 6 B 11 This deasion must be taken subject to s 4 cl (r) and see Note to s 340 

7 Appeal cannot be dismissed for default — On receiving an appeal if the Appellate Courts proceeds 

vin Icr this svclton it can only dismiss the appeal on the ments md not on account of the absence of the 

appellant 8 j k \der 21 P B 1895 , 11 P. R. 1903 , 86 C 383, vote 3 to s 421 

8 Power to dispose of appeal In the absence of appellant. — \\ here an appeal is admitted and the 

Appellate Coi rt has sent for the record and perused the same, it Js computent for that Court to dispose of the 
appeal thoii|,h the Appellant \ not present and is not rejMesented by a pleader The only limitation on the power 
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o! the Appellate Court is that, before disposing ol the tppeal, il must peruse the records, and, if the appellant 
is present or is represented by a pleader, the ippclbot in person or the pleader must be heard, 13 A. 171 (F.B), 
Mmimood I tdissenUng 


9 Complainant cannot as eP rl|ht be heard In appeal See Note 9 to s. 423 

10 Notice on appeal by complainant against order nnder s 250— .Where on the appeal of n com 
plainant, an order under s 250 \\asre\crsed uithout notice either to tie nccu«ed or to the Public Prosecutor, 
held, on re\nsion, setting aside the nppellite order, that though there be no express proMSion directing that notice 
should be gi\en to the accuscrl m such a case yet on the principle, audt alteram partem, the accused should be 
given notice of the appeal so as to afford him an opportiinity of supporting the order passed in his favour 
Also according to the letter of die law, notice should also be given to the officer, if any, appointed by the 
Local Government and referred to m Notes above The safer course in such an appeal therefore unless it be sum 
manly rejected, is to give notice to both the accused and the officer referred to 29 M. 187. See Note 34 at p 710 


* 423. (J) The Appellate Court slnll then send for the record of the 
Powers of Appellate ^ase, if sucli record is not already in Court After perusing such record, 

app^*" 'sposing o hearing the appMhnt or his pleader if he appears and the Public 

Prosecutor, if he appears, and in cas“ ot an appeal under section 417, the 
accused, if he appears the Court may if it consider* that there i* no sufficient ground for interfering, 
dismiss the appeal or maj — 

1 (a) m an appeal from an order of acquittal, reverse such order and direct that further 

mquir) be made, or that the accused b* re ineil or committeil for trial as the case maj be, or find 
hint^guilty and pass sentence on him according to law 

(i) in an appeal from a conviction, (1) reverse the finding and sentence and acquit or 
discharge the accused, or order him to b« re-tneJ by a Court of competent )urisdiction subordinate 
to such Appellate Court or committed for trial, or (2) alter the finding maintaining the sentence, 
or with or without altering th- finding reJuc* the s uence or(3)\vithoi without such reduction 
and with or without altering the finding alter the nature of the sentence but subject to the 
provisions of section 106 sub sec (3) not so as to enhance the same 

(c) in an appeal from an) other or<ler, alter or reverse such order , 

(d) make any amendment or any consequential or incidental order that may be just or 

proper 

(2) Nothing herein contained shall authorize tn Court to alter or reverse the verdict of 
a jury unless it is of opinion that such verdict is erroncou-, owing to a misdirection b) the Judge, or 
to a misunderstanding on the part of the jury of the law vs laid down by him 

Notet.— L Changes la tbe teetioo —Sub-sec (rf) is nece-, vry to give effect to the amendment of s. 106— 
Statement of Objects and Reasons Sub-sec (2) corresponds wil i c luse (rf) of s. 423 of the 1 883 Code 

2 Analogoos law.— the provisions fA^d>it{^Crtm*nal Appeal Act 1907 Edw l'//,C23)ss 4andS 
for the powers of the Appellate Court m England pp 303— Sla Compares 543 of N 1 Cr Pro 

Code which is as follows — Upon heanng tbe appeal Appellate Court may, in cases where an erroneous 
judgment has been entered upon a lawful verdict or finding of fact correct the judgment fo conform to the 
judgment or finding , in all other cases they must either reverse or atfirm the judgment apfiealed from, and in 
cases of reversal may, if necessary or proper, order a new trial 
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ANALYSIS OF NOTES. 

* I Nature of appellate jurisdiction, Notes 3— 4 

II Procedure m hearing and disposing of appeals, Notes 5—18 

III General powers and duties of Appellate Courts, Notes 18—27 

IV What are sufficient grounds for Interference, Notes 28—34 

N V. Sub-sec (1) (a)— Appeals from acquittal to High Court, Notes 35—41 

- VI Appeals from convictions— 

(A) Re-trials— sub^ec (1) (A)(1) Notes 4t— 65 

(B) Committal for trial— sub-sec (ll)(A)(I) Notes 58-60 

VII Alteration of finding— 

(A) Maintaining sentence— sub-sec (INA)(2X Notes 61—66 

V (B)Reductionofsentence— sub«ec(l)(6)(2) Noies67_6S 

VIII Alteration of sentence so as not to enhance same— sub-sec (1) (6) (3), Notes 69—79 

IX Alteration of sentence on prisoner who has not appealed. Notes 8081 

X Power to make any amendment or consequenpal or wiodcnfaj order— sub^ec (I) (d), 

Notes 82—93 

XI Limitation on Appellate Court s power to interfere with \erdict of jury —sub-sec (2) Notes 94—104 

I— NATURE OP CRIMINAL APPELLATE JURISDICTION. 

3 Power of Appellate Conrt la meaaored by power of Original Court.— (0 /Appellate Court eannoi pan 
sentence beyond ortgtnal Court s pouter— See. 32 contains no word uhicfi makes itlappUcable to any Courted 
Appeal or Revision nor is there any restricting proviso to be found in sec 423 or any other section dealing 
With appellate jurisdiction such as sub-sec (3) of s. 439 Nevertheless it is a rule underlying the whole fabric of 
appellate jurisdiction th*it the power of an Appellate Court is measured by the power of the Court from whose 
judgment or order the appeal before it has been made. This is equally so in the civil and criminal branches of 
the law of procedure It is a fundamental principle that every Court of Appeal exists, for the purpose where 
necessary of doing or causing to be done, that vvhidi each Court subordinaie to its appellate junsdiction 
should have but has not done, or caused to be done and nothing further Therefore the Junsdiction in appeal 
IS necessarily limited in each case to the same extent as the junsdiction from which tliat particular case comes. 
It IS a propoiition w hich cannot be disputed that all powers conferred upon an Appellate Court as such, must 
be interpreted as subject to the general rule above stated All junsdiction starts with the first Court and 
remains a constant factor throughout al( subsequent stages of the suit or proceeding governed by iL Therefore 
where a District Magistrate in an appeal from a sentence of four monUis impnsonment altered the sentence 
to one of a fine of Rs 300 only, Ae/d that the Appellate Court cannot, on appeal pass a sentence which the 
onginal Magistrate was not competentto passand the sentence was reduced to afine of Rs 200,7N.L B 109 «*= 
12 Cp. L J 444 See also 39 0. 197 and 1030 , 12 M. 451 

(«) Appellate Co trl cannot alter finding to an offence which Original Court »r incompetent to try — 
See Note 64 («). 

(mi) But Appellate Court cannot pass order which Original Court onty can pass — Notes 84, 

85 and 88 

4 Coarf of Appeal Is not mere Court of Error — A Court of Reference or Appeal under this Code is 
not a mere Court of Error, but the Court as a Court of Appeal Reference or Revision is enjoined by s. 537 and 
8, 167 of the Indian Evidence Act not to reverse or alter the finding or sentence passed by a Court of compietent 
junsdiction on account of any error, omission itiegulanty, improper admission or rejection of evidence, 
unless in its judgment, such error omission or irregularity has in fact occasioned a failure of Justice or unless 
independently of evidence objected to and admitted there was not sufficient evidence to justify, or that if the 
rejected evidence had been received it ought to have vaned the deasioa — Per Buashyam Aiyancar, J , in 
24 U. 523 at p.S41 

IL— PROCEDURE IN HEARING AND DISPOBING OF APPEALS. 

S. Appellate Coart may snspend sentence pending appeal and release on ball — See s 426 

6 Can appellant be sent for from jail?— There is no provision of law which specifically authonrcs 
® Sessions Judge to cause an appellant uiuler a sentence of impnsonment to be brought before a Sessions Court 
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at the heanngofaa appeal, R&tanlal 23; but Note 5 to 5,421 Quesre Is a prisoner, unable toretam counsel, 
entitled as a matter ol right to be brought before the Appellate Court, so that he may argue his own appeal ? 
In England, under s. 1 1 o( the Cnminal Appeal Act, 1907, an appellant Is entitled to be present if he desires it 

7. Disposal of appeal la the absence of appellant or for dcfanlt —See Note 4 at p 997 and Note lo 
at p 999 

8. Appellate Court may hear pleader In anpport of prcseention especially when the t>abllc Prosecntor 
does not appear.— This section docs not prevent m Appellate Court from hearing a pleader pnvately 
instructed to support the prosecution , and when the Public Prosecutor does not appear on behalf of Govern- 
ment, It would generally be discreet on the part ol the Appellate Court to do so, Weir 11, 476. 

9. C 1 a • s* * ‘ >f right to be 

heard m app ‘ ' Under this 

section, a pr , ^ , isslon in any 

particular 'case, 29 P. R 1888. In 9 C. W. M. 60, where the prosecutor's trade-mark had been infnnged, 
permission was granted 

10. Right of appellant's coonsel to reply to argaments of the Fablle Prosecntor.— Where the 


Set also AU. Cr, B. P. 699 of 1909 2 1 F. R. 19 17 (Cr ) 

11. No difference in procedure In appeals from acquUtals and convictions Appellant muit begin — 
The Code makes no distinalon as to the procedure to be adopted or as to the principles upon which both 
classes of appeals are to be deaded, Weir If, 463 , IT C 493 ; 33 H. 1038, 20 A. 459. When the Government 
appeals and asks for a conMction it is for it to begin and satisfy the Court that there is a case to call upon the 
pnsoner for answer, 20 W. R. 33. 

12. Appellate Cout mast send for and psrese the record— If a Criminal Appeal is not dismissed 
summanly under s. 421 us disposal is governed by this section The Appellate Court must necessarily follow 
one or more of the courses herein protided It has no power remaining to dispose of the appeal independently 
of this seaion , and though the Court must hear either pany, if he appears, the non appearance of both the 
parties does not relieve the Court of the imperative duty of sending for the record, perusing it and giving 
judgment in accordance with law, 9 N. L. R. 76 «&> 9 Cr I> 3. 653 See also 13 A 1T1(F.B.). A decision based 
upon the perusal ol the judgment only, there being noihmg to show that the Judge perused the record, is not 
legal and the appeal must be re-heard 14 Cr L.il. ]S3(C) Where the record of the Sessions rrjaJ had been 
lost, the High Court on appeal, ordered a new trial 13S9 A W. N 83 , 1835 A W, N. 117. See however, 33 M. 493. 
See also 14 C. W. H. 192 Under s 423 the Appellate Court is bound to go through the record of the tnal 
Court and to dispose of the appeal on the merits and cannot dismiss the same merely for default in appearance 
of tlie appellant or his pleader SO C. 972 as 37 0 W. N 947. 

13. Appellate Coart may take additional evidence —See s 42S 

14. la disposing of appeal under this eection. Appellate Coart mast write jndgment.— Notes 15 
and 18 to s. 421 , s 424 and Notes thereunder and Notes 29—33 to s. 367 

15. Withdrawal of an appeaL— A petition of appeal merely presented for admission might be 
withdrawn, 5 C. L. R. 372, though ii has been doubted, whether it could be withdrawn, after the Appellate Court 
has perused the evidence, 6 C. L R. 437. ,SV^ Note 83 and s 3ts(6) as to composition of cases after conviction 
and during the pendency of an appeaL See also s. 494 

16. After dismissal of appeal, no power to redaee Bentenee— The accused was convicted under 
S.S25, 1 P C, and sentenced to four months* ngorous impnsoament and a fine of Rs 80 or m default further 
ngorous impnsonment for two montlia On appeal, the District Magistrate rejected the appeal under s 422, 
but reduced the sentence of imprisonment m default of payment of fine to one month. Held, that the Appellate 
Court cannot, after rejecting the appeal under s. 421, dimmish the sentence but should have rejjorted the case 
to the High Court or have heard the appeal as directed Iqr this section, Ratanlal SOL See s. 430 

17. Copy of Jttdgmentla appetl, to be sent to Lower Coarts.— The Judgeor Magistrate deciding an 
appeal shall transmit a cop) of his judgment to the Magtstrale whose decision was appealed against, or his 
successor in office .— H CO- Ctr, p. 43. 
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18 Stiles as to cxesatios of o^de^i Qf CoarU flf Appeal, Sefereaee or SevUIoa '-\Vlien a s^otence on 
a pnsoner is res-ersed of modified on appeil bj a Coun other than the High Court, a fre5h warrant will he 
issued bj the Appellate Court to the officer in charge o! the pil, and its order Mill b«* communicated to die 
Lower Court for record. Protide I diat v,hen Uie Appellate Court order the ns-lnil or commmaHor tnal of a 
pnsoner under this section, it sliall communicate ib; order to the Court whose decision has l>eeii re'ersedand 
that Court shall thereupon make such orders asare oonformtb’e to the judgment or ord rofthe Appellate 
Court. In alt ca.ses in which a sentence or order is modified or retersed, whether in appeal or reiision, a 
separate warrant should be issueil as regards each prisoner whose «cntence has l«en so tnCKlified orreversevl— 
F(nn H C Cr Ci^ , para 81 

III— QEHEBAL POWERS AND DOTIES OF APPELLATE COURT. 

19 Jttdgs personally Interested Is proseesUon shenld not hear the appeal.-~Tlie wonU ‘try an) case ’ 
ms 556 are wide enough to include the hearing of ftn appeal. 23 C. 41; (!S99) A- W N.Ti. \\ here, therefore, a 
Magistrate in his executiie capaaty after personall> satisfying himself that a person is guilty direaedaprose- 
omon he ought not to hear the appeal, 9 K. L R.8lt-14Cr I. J.333 Note M at p. OS 2 , 

30 Appellate Cnnrt has oo power to remand eatedlrestlag trial Oart topaispropersenteste.— 
Where the District Magistrate comteted the peuuoncr under ss. 411, sso and 420 I P. C., md sentence him 
to SIT months impnsonm-ni and a fine of Rs lOO under s. 411, 1 P c , no separate sentences being passed 
under the other sections and the Sessions Judge on appeal, set aside the convictions under ss. Ill and 420 and 
also the sentence under s. Ill vnd remanded the case to the District Migwrate ' for passing such sentence, f( 
any, as he may consider fit under a. 330. 1. P C' HetJ. setting asuk the order oi the Sessions Judge and the 
sentences passed by the District Magistrate, that the Sessions judge; bad no power to remand a case for the 
Lower Court to pass a proper sentence He was directed to dispoic of the api’cM by himseh passing a proper 
sentence, 11 C. W. K, 254. 

31 Appellate Court caeaet send ease back (or proper Jedgasat to be wrltten.-'An Appellate Court 
cannot, where the ;udgment of rhr Court below »* defectn c send the case back to Ihe Magistrate to re^hear the 
parties and wnte out a proper judgment It is the duty of the Judge on nppeal to go into the w hole (acts fully 
and dispose ot the case, Si C 1059 WHiere the record la such that the Aj'pellate Court cannot form its own 
opinion on the evidence the conviction cannot be maintained 4 L. B R, 349 s«9 Cr. L. ^ 23, 

22. Appellate Court cannot set aside cooTictioa merely because locality of offence was sot wlUiIa 
jorlsdletion of trying Court.— Appellate Court ought not to set aside a conviaion because the offence had 
l»een corammed bey ond the local limits of the Magistrvte s junsdictiou The Appellate Coun ought not to 
overlook the provisions of s S3l, 33 C.786, and are Note 7los. 4W 

23. Appellate Cooit cannot make reference to High Coert—lt 13 dearly the iQieniiOQ of the law that 

,« -*» » — .» w .L It , r-., _ Sec. 423 does not 

■ ' sing m the appeal, 

* ■ pending before the 

Judge himselL 5re Note 6 to s 43S t\ here a Sessions Judge sitting On appeal is of opinion that the accused 
should be acquitted, he ought not to refer the case to the High Court. It i-. his duty to allow the appeal and 
aocjmt the accused, 13 A- L. J. 477 16 Cr. L. 3. 433. 

24. Can Appellate Coott consider point not taken In groands of appeal?— In a tnal fev- in 

which the pnsoner was acquitted, the H igh Court, on appeal by Gov emment, Ae/J that the accused might hav e 
been convicted for attempt and abetment of the offence and ordered a re-inak although In the petiUonof 
appeal this objection had not been taken, for, tt was ArW that the accused had not been unfairly prejudiced and 
had not asked for time on the ground of surpti'e, S3 B. H. C. E. L sre S9 B. 51 at p. 63 ; 63 P- L. E. 1911 


conviCT that person of an offence entirely different ttOm that diarged against him and not even suggested in the 
rtouikLoi apjvtaVfia B. Sl/j//o»<tf), 63 P. b, R. 1911=. 13 Cr L. J.73. The Ronibay High Court has, however, 
altowed a new ohjecuon tobeuken in appeal, holdup that the accused had not been unfairly prejudiced on 
the ground oi surpnse 11 B H. C IL 1. 
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25. AppelUfe Coart ahoold not refer to evidence not forming part of record —An At>pellate Coiirt 
will be m error if u refers to documents and evidence which did not form part of the record of the proceedings 
before the Magistrate, 6 C. L.J. 251 a 6 Cr. L. J 357 ; 8M L. T. 81 o 11 Cr. L. J. 221. The Appellate Court may 
laVe fresh evndence under s. <24 after recording its reasons 

28. Appellate Coart may make local Inspection,— Where an inspection ot the scene of the cnnie 

15 matenal either to the case for the prosecution or that of the defence, it is desirable that the Appellate Court 
should also inspect the spot, 16 P. W. R. 1911 « 13 Cr. !<. J. 412. He should place on record anj information 
which he ma> receive during such inspection if he intends to retj on the same. See 1898 A W N, 73. 

27. In case of Joint appeals, Appellate Coart mostdevote Judicial attention to case of each accused 
—The judgment of an Appellate Court, dealing with the case of several accused who were convicted in a 
joint trial, must show on the face of it that the case of each accused has been taken into consideration and 
should state reasons, as far as may be necessary, to show that the Appellate Court has dev oted judicial attention 
to the case of each accused. An appellate judgment should be quite independent and stand by itself It ought 
not to be read in conoeclion with or as supplementary to the judgment of the Court of I irsi fiistanc^, 
35 C. 135, 16 Cr. L. J. 496 (U ) It has been a practice with all tlie High Courts to set aside a conviction where 
there are in the judgment whether Ongiinl or Appellate, no sufficient malenaK to support it The first duly 
of a Court of appeal is to find whether the conviction had by the Lower Court against each of the accused 
person IS sustainable. A general agreement with the Lower Court cannot be sufficient to uphold the coii 
viction of each particular individual as eacli ol them IS entitled to a finding on the fict that he did or did nctt 
lake part m the alleged offence and when there is no such finding the appeal must be rc-heard, 12 Cr. L. J. 43 
(C.). Especiall> in cases of noting the evidence against eadi accused must be discussed, 2 Mad L. W. 958 ^ 

16 Cr. I4.J.7S5 

lY.— WHAT ARE SUFFICIENT GROUNDS FOR INTERFERENCE. 

23. That Judgment was obtained by fraud or concealroeat of material fact li a groand of appeal 
An appeal from a conviction could be entertained if based on the concealment of a material fact from the Court 
which conducts the trial Lquall) so an appeal from acquittal may be entertained where the acquittal wai 
obtained by the fraud of the accused, eg , by preventing the complainant from attending the Court m < 
summons-case, 33 H. 1023. See also 1691 A W. N. 120 and Note 36 

29. F&Ilara of appellant's coansel to refer to evidence does not relieve Judge of hu duties.— Because 
no reference was made to the defence evidence by the counsel who appeared for the appellant and the defence 
evidence was practicallj ignored the Appellate Court did not think it necessary to consider and deal with tin. 
evidence adduced by the defence Held that it was the duly of the Appellate Court to look into that evidence 
and after dealing with it come to a decision The appeal was directed to be re-heard 49 C. 376. 

A —APPEALS AGAINST CONVICTIONS. 

39. Rale In trying criminal appeal Is to consider whether conviction Is right.— A convicted person 
when appealing is not in the same position before the Appellate Court as he is before the Court trying him^ he 
must satisfy the Appelhte Court that there is suffiaeiit ground for interfering with the order of conviction, 

5 A. 388. But this view ha, not been followed. No doubt an Appellate Court is bound to presume the decision 
of the Court of original jurisdiction to be correct until the contrary is shown and it is equally beyond all doubt 
that an Appellate Court is bound to give every reasonable weight to the conclusion which the Original Court 
has arrived at upon a question depending upon evidence. But the Appellate Court is also bound preasety in 
the same way as the Court of First Instance to test the evidence extnnsically as well as intrinsically The 
Appellate Court is bound to inquire as thoroughly as the Court of First Instance whether the probabilities 
arising from all the surrounding circumstances ot the case are such as to justify a reasonable mind in coming to 
the conclusion that the evidence is worthy of credit, 17 W. IL59; 18 C. W. V, 1213^3 1 $ Cr L. J. 686 

(i) Is the appellant bound to saUsfy Court as tneint appeal that tnat/udge was wrong f— The: sound rule 
to apply in trying a cnmmal appeal where questions of facts are in issue, is to consider whether the conviction is 
right, and in this respea a criminal appeal differs from a civil one. In the latter case the Court must be con- 
vinced before reversing a finding of fact by a Lower Court that the finding is wrong /VrU hite, J ,ii C. L.R.2. 

If the Judge of the Appellate Court has any doubt that the conviction is a right one, whatever the Original 
Court has done, the Judge of the Appellate Court should disdiarge the accused. In this respect the duty of the 
Appellate ^ourt in cnmmal cases is not similar to that in av|l cases. In the latter ca«c the Covrt must be 
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satisfied before setting aside an order of the Letter 0>urt that the order is wrong, 23 C. 317, If the cadence 
which came before him, whateaer its shape, was not SufBaent to reasonably satisfy him, that Uie prisoners had 
been rightly convicted he ought to have acquitted them, 20 W. R. 13«=ll B L.R.S3. 

(it) Aj'pellate Court should consider J<xcts of case independently and give benefit of doubt to prisoner ~ 
It is the duty of a Court of Appeal to exercise an independent judgment In revaewing the evidence, 1890 A. W. 
H. 143. It is the duty of an Appellate Court in every case to examine the evidence for itself and to give an 
accused person the benefit of a reasonable doubt which it may entertain after sudi examimaiion. Doubtless, 
It ought noilighilj to disturb the conclusions of the Court of First Instance, and should give due weight to the 
fact that the witnesses received credit from the Court of which their evidence was given, but in every case, it is 
the duty of an Appellate Court to arrive at xn independent opinion. It is improper for an Appellate Court to 
record in us judgment grave imputations on the motives of an officer whose dcasion is under appeal, when 
such imputations on the motives oi an officer vv luy>e deasion is under appeal, when such imputations have no 
oUier foundation tlian suspicion, Weir 11, 533. Though in criminal cases an Appelbte Court should be 
guided in its estimation ot the evidence ol a witness by the remarks recorded b> the first Court under s. 463, 
as to the demeanour oi that witness, such Appellate Court i» bound independent!) to consider the facts of 
the case, and the prisoner is einuled to the benefit of rcasomblc doubt in the Appellate, no less than in 
the first Court Where therefore, the bessions Judge admitted that he was * perplexed by the difficulties and 
incongruities of the case,’ but upheld the conviction on the ground that an Appellate Court should interfere 
with the finding of the firstiCourt unless clearly convinced Uiat it was erroneous, held, that the judgment of the 
Sessions Judge must be set aside and the appeal heard de novo 5 P. R. J89S where 5 A. 336 vvas not 
followed, 3 P.R. 1376, Note 3 to s 424. 

81. Appellate Coort cannot decline to interfere beeante the matter is a trifle, bnt mnit proceed 
according to lair.-~A first-class ilagistrate convicted the accused under s 4S0 and sentenced him to a fine 
olone pice In appeal the Sessions Judge declined to interfere, observing that the matter was merely a tnfle 
It did not appear whether the Sessions Judge referred to the act ol the accused or to the punishment as being 
merely a trifle //eid that the Sessions Judge had not heard the apiieal as he was bound by law to do and 
come to a finding as to whether the conviction was legal or illegal therefore his order must be reversed and 
the appeal must be te-heard, Ratanlal 976 

B -APPEALS AGAINST ACQUITFALS 

32. In both appeals benefit of doubt must be given to accused.— Only one broad rule can be laid down 

with regard to the consideration of evidence in all cnminal cases and that is that the innocence of the accused 
person must be presumed, 20 C. W. H. 128 -=17 Or, L.J.9. In an appeal againsiacquitWl,thebenefitof doubt is 
against the appellant, whereas in appeal against comicuon the benefit is in favour of the appellant, 13 P. R. 
1909 11 Cr. L. J. 66. 

33. Is no difference to be observed (a dealing with appeals from acquittal and conviction 7~ 

(t) No special rules for dealing with ettdenee in appeal from acquiUal — Onljr one broad rule can be 
laid down with regard to tlie consideration of evidence in all cnminal cases, and that IS that the innocence of 
the accused person must be presumed , and the burden lies upon the prosecution ol completely rebutting that 
presumption. If alter the consideration of the whole evidence any doubt is fell by the Court as to the guilt of 
any accused person he is entitled to the benefit of that doubt, and the verdict must be in his favour, of course 
due weight must be given to the decision of the Court below and the reasons advanced for that decision Apart 
from this, however, an appeal from an acquittal roust be considered In precisely the same manner as alt other 
cases are considered and it must be determined whether die evidence is such as to warrant a conviction 
of the accused 20 C. W. K 123 » 17 Cr. L J. 9. In the appeal from acquittal if the High Court thinks the Low er 
Court has taken an erroneous view of the evidence, it has no jurisdiction to refuse to convict "nie Code 
makes no distinction between an appeal from a conv iction and an apj^eal from an acquittal, 9 S. L. R. 17 
16 Cr. L. J 601, where it was held that the view taken m 17 C. 4SS and 19 B. Si was the correct one There is 
noihing in the language of s 417 to limit appeals against acquittals to cases in which Courts have, owing to 
some error o! law or misappreciation of evidence, come toa wrong decision on the evidence before them. 
There is no distinction in the Code belueen the right of aj^al in an acquittal and the right of appeal against 
a conviction both being governed by the same rules and being subject to the same limitations 17 C. 49Sj 
7 P.R 1901 t,«l Cr. L.3 781 ,33 M 1023. There is no distinction in the Code between the nghl of appeal 
against an acquittal and a right of appeal against conviction In both these cases the appellant has to satisfy 
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the Court that there does exist some good nnd strong ground apparent upon the record for interfering with the 
deliberate determination by a Judge who ins had all the evidence before liim and has arrived at the deteftn* 
nation with that great advantage m his fa\our, 20 A. 459; 36 A. 163, Weir II, 462; 17 C. 435. Sound principles 
of criminal jurisprudence require tint the indications of error in the judgment of acquittal ought to be clearer 
and more palpable and the evidence more cogent and convincing in order to justify its being set aside th'*'^ 
would be necessary m the case of conviction, 7 P. R. 1914 » 97 P. L. R 1904= 1 Cr. L. J. 781. It is immatenal 
that the Appeal Court might have arrived at a different conclusion. The indications of mistake must 
obvious or the evidence too strong to be rejected before the Appeal Court should interfere, 12SP. L. R. 1®^* 
■a IS Cr. L. J. 203. See also 7 P. W. R, 1916 = 17 Cr. L. J. 97; 27 P. W. R. 1914=12SP. L R. 1914 = 19 Cr. 
L. J. 203 and 17 Cr. L. J. 194 (Pan } 

Contra— H^gh Court wtH not uiualty xnterfere unless the Ongtnal Court has grossly blundeftd 
through penersxty or sncotnpelenee — Unless the judgment of the Court below was wrong and perverse or 
without jurisdiction and based on obv lous errors in procedure, the High Court should uphold the decision or 
the Magistrate though wrong, because it would be based at the most on a doubtful weighing of facts and pot 
on any irregularity or negligence or other matter going to the jurisdiction or the regularity of the trial, 18 0. W# N. 
666 = IS Cr. L. J. 160. The High Court will not interfere in appeal from an acquittal unless the judgment of the 
Court was clearly wrong and the judgment either perverse or based on obvious errors of procedure, 80 M. 44; 
16 Cr. L. J. 529 (U ) It IS not because a Judge or a Magistrate has taken a view of a case in which that of 
Government does not coincide, and has acquitted the accused piersons, tliat an appeal from hisdeasion 
must necessanly prevail, or that this Court should be called upon to disturb the ordinary course of justice by 
putting m force the arbitrary powers conferred on it by this sectioa The doing so should be limited to 
those instances in which the Lower Court has so obstinately blundered and gone wrong as to produce a result 
mischievous at once to the administration of justice and the interest of the public, 4 A. 14S, followedSn 9 A.S28 
(F.B ) 1892 A. V. N. 64 and 16 A. 212, where it was held that when the judgment appealed from is based upon 
the facts and the conclusions of the Court are such as may be reasonably arrived at upon the facts found, an 
appeal on behall ol Government should not be entertained also ISC. 310; 11 P. R. 1903 and 14 P, L. R* 
1909 = 11 Cr. L. J. 6S and 26 F. W. R. 1913 = 14 Cf. L. J. 82S. The Ruling m 4 A. 143 was dissented from by tho 
Chief Court of Punjab They said “Seaton 417 appeals to us to place the Local Government in no better or 
worse position mappealingfrom an acquittal than a comtaed person m appealing from a conviction, and^ it 
appears to us, legislating rather than interpreting the law, to weight a Government appeal with the necessity oj 
showing that the Court below, ‘obstinately' blundered or ‘has so gone wrong as to produce result mischievous 
at once to the administration of justice and the interests of the public, unless every illegal acquittal be held to 
fulfil the latter description, while the former requirement would make the provisions of this section a dead lelief 
in almost every conceivable case,’ 29 P. R. 1889. however,? P. R. 1904 ) Technicnlly speaking, no doubt, 
the learned Judges are right, but appeal against an acquittal is an extraordinary remedy not recognized by any 
avihred country, introduced in this country for the first time by the Code of 1872 (see 14 W. R. 29) like many 
others of similar kind, vi; , enhancement of punishment (by Court of appeal now partially abolished), differential 
treatment of European Bntish subjects from the rest of the population, the rule for calling out and employing 
Vltse TO ■avitAVne X-vivS pemw, evc. Wwtivttt Stdxes lemaiks in the "Note at the head bi 

Chapter IX.) 

* («■) In an appeal from an acquittal the High Court is a Court of Appeal on matters of fact as well as 

5 of law and must deade questions ol faa from the whole of the evidence on record, 9 C.L J. 378 = 10 Cr.IhJ.ig®* 

\ 

84. High Court wOl not interfere with order of acquittal nnless case is of latBclent conseqaence.— 
Notes 4 to 12 to s. 417 The powers conferred by cL (I) («) of this seaion are exceptional and the High Court 
will not exerase its discretion by setting aside an order of acquittal unless it be satisfied that the case is ol 
suffiaent consequence The accused were charged under s 24 of the Sea Customs rict VI of 1863, and convirtcrf 
upon appeal the Sessions Judge quashed the conviction on the ground that the offence of importation ol salt 
. did not fall under that seaion, but under s. 194 On appeal by Government the High Court said that in 
stnaness of law, the Sessions Judge was nght in saying that the offence was not made out, still they wefc 
inclined to think that, instead of acquitting the prisoners, he (the Judge) might properly have come to Ui® 
conclusion that they had not really been prejudiced m their defence, and hav e allow ed the conv laion to stand 
for the offence of which they were mamfestly guilty On such a matter of discretion it would be a strong thing 
to reestablish the conviaion even if sodoing would be legal, 7 M. H.C. R, SS9. In a simitar case, the Bombay 
High Court ordered re-tnol, 12 B. H. C. R, L 
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■ff.— APPEALS TO HIGH COURT FROM ACQDITTALS-SUB-BEC. (i) (a). 

35. Power of High Court to direct farther Isqairy. — High Court can direct Presidency Magistrates to 
make further inquiry in cases of icqmltil, 7 C. W. H. S21 and in cases of disdnrge, 38 C. 994. Direction aS to 
further inquiry can be made 1)> tlie High Court under this section, only in the case of an appeal from an order 
of acquittal but not in the case of an onhr ol dismissal or discharge, 27 C. 126 dmenling from 25 C.748. Stt 
Note 44 under Heading Vf to s 430 

36. Where acquittal order rcsalted from frand,re*trlal li proper.— Where a Court ul Session had been 
decened, eg^ by altention in a document, and fraudulently led to pronounce an order of acquittal, the 
High Court reiersed such order ind directed a new tml — M H C Pro, IKlh Apr%i I8S3; whereon an 
erroneous view of the Isw, the Sessions Judge on appeal acquitted the accused, the High Court, on the appeal 
to Government, set aside this order, and as thi, appeal had not lieen heard on the nienls, ordered the re-heanng 
of the appeal by the Sessions Judge 24 W. R. 41. See Note 28 

37. Powers of High Court In appeals against acqolttat in Jury trial limited to points of law.— 5V^s.4l8 

and Notes thereto The appeal in such casts willlie limited to a point of law, 10 C. 1029. But where a real 
misdirection as to a mstenal pin of the charge is established, it was held the High Court w-as bound to consider 
the evidence in the case m order to determine if ihe misdirection has tn fact occasioned a lailure of justice 
[s 537 (dfl and if the verdict is oTTuneous [sub sec it may tlien convict or acquit the .iccused according to the 
view It takes of the evidence, or nn) if it thinks ht. order a re-lrial [sul>scc 3 W. R. 80 (F.B.)s3B. L.R. 

Sap. Yol.4S9. The High Court is not iwjund in all cases to order a re tnal, except where it thmksthat a different 
verdict is possible on any new of Uie eiidence, 26 M J, where 21 C. 328 .and 055 and 23 0.230 are eomfuenledon 
and L. R. 1894, A. C 57 disltf/gutshed and 14 B 113 approved In a case of misdirection the High Court can 
consider the evidence .ind if aflersodoing.it forms the opinion that the evidence cannot many proper view of 
the case, support a conviction it will not alter or reverse the acquittal The introduction of the words " MtfaeV' 
in s S37 (rf), IS to emphasize the duty of the Court to go into the merits, before iiitcrfenng in consequence of a 
misdirectioa— /Vr BE^sos J m 26 M. 1. 

33. Powers of High Coart In other trials —The High Court in .appeals under s. 417 is a Court of Appeal 
on the facts as well as law and it is the duty of the High Court to consider whether as a matter of fact there is 
or IS not sufhcient ev idence on the record, 9 C. L J. 376 a. lO Cr. L. J. <99. 

39. Reverse or alter.— ‘ AVt'rrje * means to set aside, to waie null To 'alter' means to substitute 
a finding of ' guilty lor not gutUy ’ or vice-versa— Per Besson, J , m 26 M. 1 at p 19. 

40. Procednre where original trial Illegal.— On an appeal under S 417 frtm the order of acquittal of 
the Sessions Judge, passed an appeal from a convicuon by a Magistrate, the High Court held that the original 
trial was illegil as it contravened the provisions of s. 233 Per B.\TTV, J ■ though it was open to the High Court 
under sub-sec ( 1 ) (o) to reverse the order of acquittal and to order that the .-iccused be re-tned, such an order 
was not necessary or possible in the present case There had been no legral trial and therefore there had been 
no legal acquittal and hence no v alid appeal irom an acquittal The H igh Court had therefore no acquittal to 
reveTse, and the question whelber, the accused should be tried legally, vias a question not for judicial deasion, 
but for the Government ’ 29 B. 449 at p 467. 

Yl.— APPEALS FROM CONYICTIONB. 

(A) RE-TRIALS— SUB-SEC (I) {b) (1) 

41. Power to aUow objections, not distinctly raised In the grounds of appeal.— Arz Note 24 

42. Appellate Court bound to see what possible object could be served by fresh trial. — Where all the 
evidence, on which a conviction for any offence could be sustained had been put before the Court of First 
Instance, the Appellate Court should before quishiug a conviction and directing a new tnal, come to a certain 
conclusion as to the offence which the accused is shown by theevidence to have committed, and should con- 
sider whether, if the evidence showed that the accused should have been convicted of another offence than that 
charged, he would be prejudiced by amending tbe conviction Belore ordering a re-tna\, the Appellate Court is 
bound to see what possible object could be served by a fresh tnal, Weir 11, 480. Where a rule ntn was issued 
to show cause wliy the conviction should not be set aside and a re-tnal ordered, and it appeared that the 
accused had already suffered the whole imprisonment, less one day, the Court in setting aside the conviction 
(lid not direct a re-tnal, 3 & W. N 332, 



i trtnj 
lljjd of ft 
iiftmliko 
Ud put lot 


)if SMloriioil lodnnk — «o«aU» 


1390 


. OMVltaloUI • ■ 


klood/ •Stjl 
rr' fvi{ • lExsi-unoa UfdUntOrATutioncfM&Vi 

W« nw* urK'ig l>U-riuuA wd 

Bro -ijitif Jralarr work urntm yevp4af> 


^><MQn Jitn Jtoa 


T 

ar 

•x> • 




s, 423] 


OF APPEALS 


43. Re-trtal ihonld oot be ordered when there la no trregnlarity or defeet—Where the evidence 
recorded b> the Magistrate was as lull as the law required it to be. and where there was no irregularity of pro- 
cedure or defect in the Inquiry which made it necessary that the case should be re-tned, the Sessions Judge had 
no authont) to order the re trial of the accused on appeal He should have considered, on the evidence given 
before the Magistrate, whether the conviction should be sustained, or whether it ought to be altered, or whether 
the accused was entitled to an acquittal, Ratanlal 830. 

44. Re-trlal ihonld not be ordered to enable prosecution to HU up gapi In the evidence.— A re-tnal 
should not be ordered where the charges fail not because they were deficient in form, but because the evidence 
adduced is not enough to support thv diarges, 17 C. W.N. 479 = 14 Cr, L. J, 219 ( 23 M. L J. 379. A re trial should 
not be ordered where the eiidence is untrustworthy and discrepant, 20 P. W. R. 1909 ss 11 Cr. L J. 131. A re-tnal 
should not be ordered for the sole object of enabling the prosecution to reconcile discrepancies and fill up defi 
aency in their evidence pointed out bj the appellant, S Bbp. L. T. 9 = It Cr. L. J. 6S1. A re trial should not be 
ordered where the prosecution ofusowii negligence failed to produce evidence which it was bound to pgr 
SUNDARA Aivar, J , ill 56 H. 457. Rut il the prosecution wasreadj to adduce evidence, eg , the publication of 
a libel and the Magistrate intervened and held that it vvas unnecessary as it had already been proved by the 
production o5 the newspaper, held that the case was one in which a re trial may properly be ordered, 36 M. 43T. 
An Appellate Court should not order a te trial on the sole ground that some additional witnesses ought to have 
been examined for the prosecution, especially when the prosecution was conducted by a pleader and it was not 
shown that he had exercised an improper discretion in not calling the witnesses, 31 C. 710. See 33 M. 1023, where 
It was held that an acquittal may be set aside on appeal when it has been obtained by fraud or tricV. of the 
accused See also 17 Cr. L. J. 193 (K.) 

45. Proper order when Magistrate has refased to take defence evidence.— Where the Magistrate had 
refused to take the defence for the accused, the proper order lor the Sessieas Judge to pass in appeal under this 
section IS to set aside the conviction and sentence passed on the accused and direct the Magistrate to 
re-commence the proceedings against the accused from the stage when his evidence was refused 28 P.R.1884> 
An Apppellate Court should not set aside a conviction on the ground that all the witnesses cited for the defence 
were not examined The proper course m such a case is to have the evidence taken of the other witnesses 
before disposing of the appeal, Weir II, 431 j 16 A.X. J. 378. 

48. When re-trial may be ordered.— »»»<^ he ordered when Inal xoat illegal, irregular $r 
defetUve Power not confined to cases where Inal was held by Court having no junsdicttou —A re-trlal maybe 
ordered where the trial is held to be illegal on the ground of misjoinder of charges A re trial w ould ilso be 
proper where evidence has been improperly rejected or where the accused was rightly 'icquitted of one offence, 
the Appellate Court comes to the conclusion that he ought to have been tried for another Appcllitv Court should 
come to the conclusion that the tnal was not properly held for one reason or other 36 M. 457. In 27 C. 172, it was 
held, that the power of an Appellate Court to order a new tnxl coiiterred on it by sub-set (j), cl (i) is not 
confined to the case where the conviaion and sentence is set aside for want oi jurisdiction in the Court that 
tned the case A re-trial may properly be ordered where the original trial is void for want ot jurisdiction or 
lor misjoinder, or where the enquiry has been obviously superhaal and niatenal witnesses have not been 
examined, 3 Bur. L.T. 9 = 11 Cr L.J.684. But it is not in every case of error, that the High Court will direct 
a re-tnal In 7 W. R. 3, where the appellants had been wrongly convicted, as abeltors, instead of as principals 
the High Court declined to interfere So, too, in 3 B. H. C. R.42, where the accused was wronglj convicted of 
cheating by personation, when he should have been convicted of giving false information 

(0 When charge is defeelne and has misled accused from the general i>ower conferred by 
cl (6) of this section, a Session Judge is empowered by s. 232 to direct a re trial to be had upon a charge, 
framed m wliatever manner he thinks fit, on the ground that the accused has been misled in his defence by the 
absence of a charge or a defect in the charge. Thus, where certain owners of land were convicted under 
s 154 ors. 155,1 P C, for acts or omissions on thepartoftheir agents and the charges framed by ihc Magistrate 
against them, referred only to the knowledge and belief and acts and omissions of ihe accused themselves, the 
Sessions Judge on appeal held that by reason of the omission to insert the words “or their agents or managers” 
in the charge, the accused had been senously prejudiced in their defence and directed a re trnl upon charges as 
amended. It was contended that the words "order him to be re-tned by a Court of competent jurisdiction" ift 
cL (1) (6) were borrowed from s. 2S4 of the 1872 Code and thej indicated that the Appellate Court had no power 
to order a re-tnal except in cases where the previous tnal was held by a Court having no jurisdiction. But ft 
jvas deqd?d that the power to order rc-tnal was notsolumted,? C. W.K.50I, whi(*/<7//oa'j 13 A. 205, 23C.379 
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27 C. 172 and 23 C. 104 In the last quoted ruling. Prinsep and Handled , JJ , doubled whether an Appellate 
Court had, apart from s 232 a general power under this section to order a retrial 

(«) U’here Inal bad for mtsjoindtr of partus — An Appellate Court in discharging the accused on 
the ground of misjoinder of p irties, has power to add to that order a direction that tlie accused should be 
re-tned. The Court is not bound to remain silent and leate furtlier proceedings to the disaetion of the Magts 
trate A fresh trial can be had because the accused have not been acquitted When the ealdence before the 
Appellate Court is mixed up, it is not bound to see wliether there was evidence on which a re trial could 
properly tale place, 23 C 104 ; 9 N. L. R. 42 » 14 Cp. L. J. 230. 

(iij) ll'here proceedings haze be*n irregular and the irregularity has prejudiced the accused.— 
S and four others w ere prosecuted for an oflence under the Indian Forest Act All but S admitted their guilt, 
but were nesertheless kept as accused person:>dunng the iml, their statements being used against 5" All were 
comicted and 5" appealed The Appellate Court being of opinion ii/jj) that S must have been seriously 
prejudiced by the irregular procedure followed in that the otlicr accused, who pleaded guilty, were kept m the 
dock instead of being examined as witnesses, when .S would have had an opportunity of cross-examining them, 
set aside the conviction and directed that .y should be re-tned Against this onler .J applied in revision, 
alleging that in the circumstances he should have been discharged, that the order of the Appellate 

Court was proper one Ratanlal 933 A secondelass Magistrate having junsdiction convicted the accused 
upon evidence which was not given in their presence and the Sub-I)ivisionaI Magis trite on app>eal, ordered that 
the accused should be re-tned and the Distnet Magntrate, doubling whether the Sub-Divisional Magistrate had 
power under this section to pass such an order, refened the case to the High Court Held, that the order of the 
Appellate Court w as perfectly legal Weir 11,431 ; 23 C. 63. WhenaSessionsCourtconsiderthatthe proceedings 

have been irregular and the irregulantj has prejudiced the accused, he is competent to order a re-tnal of the 
accused without referring the case to the High Court, 1833 A. W. N. 99 

(is) Is order for retrial proper uhere convtctionisfortninor offence by competent Magtslrale T— 

I"*' - • ““ '• ding and sentence and order re*tnal of 

Appellate Court that the convicting 
’ not competent to punish the accused 

adequately. 18 P. R, 1893 Quare Why not report the case then to the High Court for enhaoMmem of 
sentence ? Compare 15 A. 205 , 16 B 530 , 23 C. 350 j 17 C. P. L. R. 97. Again where the accused had been 
convicted of a minor offence and appeals from the conviction, the Sessions Judge can “iciing under d.(t)(o) 
of this section set aside the conviction, and order a re-tnat for the graver offence, even though the prosewlion, 
at the previous trial, had adduced all the avaibble evidence, II C. W. H 100 Where, however, a second-class 
Magistrate convicted the accused under s 182 I P C, though he found that the fans constituted also an 
offence unders 211,1 P C, which was tnable byafirsl-dass Magistrate and on appeal, the Sub-Divisional 
Magistrate, though he considered the accused guilty under s 182 I P C, acquitted him on the ground 
that he should hive been tried by a first class Magistrate for the graver offence under s. 211, 1 P C. Held, 
that the procedure of the Sub-Divisiona! Magistrate acquitting the accused was wrong. Weir 11,431 This 
ruling was followed in 2 H. L T. R 493, where it was laid down that Ihe conviction for the minor offence is not 
to be set aside, especially where the interests of public justice may not require a fresh tnal for the graver offence. 

47. Is U necessary to order re-trlal where original trial void for want of jurisdiction?— \\ here a 
Magistrate tried and convicted an accused for an offence tnable exclusively by a Court of Session and on 
appeal, the conviction was set aside and the accused discharged. that the Appellate Court could not 

order a as the proceedings of the Magistrate were void and could not m any sense be regarded as a 

tnal There was nothing to prevent fresh proceedings being taken, 29 C 412, 12C.W.H 248. Whereon 

’laionto hold the trial, 

. id for inferring that the 

•• without such order, to 

hold an inquiry and commit, 29 0. 412. 

43 Order of re*trial may be made luhsequeut to ansalliog conviction. — WTien a Sessions Judge on 
appeal annuls the conviction of a Magistrate for wrant of junsdiction and omits to order a re-tnal at the time 
under cL (1) (5) o! this section, he is not precluded by s. 369 from passing such an order subsequently, 3 U. 49 ; 

23 c. 350 

43-A. Reversal of conviction by the Appellate Court on a preliminary gtound It not au acquittal, the 
question of re-trial may be left to the Crown— The reversal of the conviction and sentence by the Appellate 
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Court on the ground of non-complnncc w ith the provisions of s 360, leaving the question of re trial to the District 
Magistrate is not an order of acquittal of the accused. The order of the Appellate Court leaving the question of 
re-tnal to tlie discretion of the Cmw n authorities is legal, and the District Magistrate has power to direct the 
same. S3 C. 193. 

49. Jury trials.— Power of High Coart— Notes 37 and 101 and s. 417 

so. Appellate Coart can order re'trlal by partlealar Bnbordlnate Conrt— When an Appellate Court 
reverses a conviction and sentence under this section, it can order re-trial of the appellant by a competent 
Subordinate Court, and there Is nothing in the section which prevents the specification by the Appellate Court 
of apariicular Subordinate Court, Ratanlat 367. 

61. Is Appellate Conrt Itself competent to re*try or mast re>trlal be by Babordlnate Court? — An 
•Appellate Court cannot, while reversing the conviction recorded against and the sentence passed upon the 
accused by Subordinate Magistrate, direct that the case should be tried by itself Such a direction is plainly 
illegal and the re-tnal under this section, if ordered, must be by a Court of competent jurisdiction subordinate to 
the Appellate Court, Ratanlal 982. See 4 C W. K. 576, where Maclean, C J , expressed a doubt whether the 
High Court could itself re-trj But m 30 M. 223, it was Weir II, 431, that where a conviaion by 

a second class Magistrate is. appealed against, the Appellate Magistrate may himself proceed to try the offender, 
although the offence is one within the ordinary jurisdiction of the Subordinate ^lagistrate, the Appellate 
Magistrate need not necessanlj refer it to another competent Magistrate The words "order hxm to be tried 
by a Court subordiKote to suek Appellate Court" are not words of limitation and do not exclude the 

Appellate Court from itself trying the offender. If the offence is one within the ordinary jurtsdirtion of the 
Appellate Magistrate , but if the Appellate Court happens to be the Court of Session except in cases in whicfi 
it IS expressly empowered to take cognizance of an offence as a Court of Original jurisdiction, it has no power 
Itself to hold the retrial, unless a valid commitment has been made by a Magistrate duly empowered in that 
behalf, 1907 A. W. H. 178 s 6 Ce. L S. 7, where 22 G. 30 \i referred to and see s. 193 

83 High Coark may dlreet re^hearlng ef appeal by Lower Appellate Ceart— Note 12 to s 424 
In 43 P. W. R. 1913 s7 P. L. R. I9t3 » 13 Cr. L i. 737 following 13 B. 68$, it was held that the High Court 
has power under this section to order re trial of an apiieni by a Sessions Court Where a Sessions Judge, as an 
Appellate Court reversed a conviction erroneously on a technical point and acquitted the accused, the High 
Court set aside his order, on appeal by Government, and directed the Sessions Court to hear the appeal on the 
ments, 24 W. R. 41 

93. Re'trUl may be directed on fresh charge framed on recorded evidence.— When an Appellate 
Court orders under sub-sec. (1) (6) that a convicted person be re tried, it may, in a suitable case, direct at the 
same time that the new proceedings should commence with the framing of a proper charge on the evidence 
already on record, 9 N. L R. 42 = 14 Cr. L. J. 230 , 2$ C. 863 explained 

84. Where no express limitation stated, order of re>trlsl applies to all charges framed by Original 
Court— Where an accused person is charged with and tned for vanous offences arising out of a single act or 
senes of acts, it being doubtfulwhich of those offences the act or acts constitute and where he has been acquitted 
by the verdict of a jury of some or such offences and convicted of others and appeals against such conviction, 
and where the Appellate Court reverses the verdict of the jury and orders a re-tnal without any express limitation 
as to the diarges upon which such tnal is to be held, sudi re tnal must be taken to be upon all the charges 
as originally framed, and the acquittal by the jury on the previous tnal upon some of such charges is no bar to 
the accused being tned on them again, as, having regard to the provisions of this section, s. 403 m that respect 
cannot apply to such cases, 22 C 377. When a conviction is set aside and a re-tnal is ordered the whole case 
IS re-opened and the accused must be tried again on all the charges originally framed 13 Cr. L. J. 497 (C.) The 
High Court has no junsdiction in ordering a re-tnal to uphold the convimon under one sentence and to order 
him to be re tried under another, 16 C. W. N. 909 = tS Cr. L. J.715. 

59 Evidence cannot be restricted wbes re^trlal ordered.— W here an Appellate Court passes an order 
of remand under this section it cannot restnet the evidence to be taken to that mentioned in its order, but, it 
should refer the case to be re-tned in view of ibe instructions contained in its order In such a case it is open 
to the accused person to adduce such additional evidence as be may desire, 3 C. L. J. 303 = 3 Cr. L. J. 304. 

B— COMMITTAL FOR TRIAU— SUB-SEC. (1) (^) (I) 

86. Where Appelltte Conrt erdtri eemmltta), no preliminary Uqnlry needed.— M here a Sessions 
Judge on appeal acung under sutrsec (I) (6) annulled eoninttion and directed the commUtal of the accused, it 
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was held that there xvas no need of preliminary liHjuiry by the committing Magistrate before aimmitnient, 
Wefp n. 479. UTiere a Magistrate tries a case nhirfi isexclustsel> triable b) the Court of Session and convicts 
and sentences the accused and such conviction ami sentence are subsequent!) annulled b) the Court of Session, 
but not the proceedings held at sucli trni, the Magistrate ma) commit the accused to the Court of Session on 
the record as it stands, j e , on the evidence given before him at the previous trial Without taking evidence 
denovo, 2A,910 Tlius, where a Subordinate Magistrate convicted the accused under ss 323and379,I I* C, 
and on appeal, the Sub-Divisional Magistrate having come to the conclusion, that the facts constituted 
robbery and that the Sub-Magistrate had no jurisdiction to trj the case, submitted the records to the Disunct 
Magistrate for orders, //e/rf, that the proper course was to follow the course laid down in sub-sec (l)(i)(|) 
of this section and tint if tliere was no Court of competent jurisdiction subordinate to the Appellate Court to 
by the offence of robberj , it was competent lo the Appelhte Court to threct the conimittaJ of the case to the 
Court of Session, Weir II, 484. 

57. Appellate Court can order commitment in cates not eieluilTely triable by Court of Session.— 
It Is competent to a Session Judge acting *« a Court of Appeal, having reversed the finding and sentence to 
order the commitment of the appellant to the Scssioiiv fortnal There is nothing in this section to limit his 
power to do any of the acts which he as an Ap|>elhte Court is empowered to do by cl (j) (d), 13 A. 205 where 
8 A. 14 and 1833 A. W. N. 288 were dUsenled from. 27 C, 172; 15 P. R. 1895; 15 B. 5S0; 23C 550. buch 
commitment is quite different from .in enhancement of sentence, though as a result of tnal at the Sessions, 
the appellant gets a heavier sentence Tlie power of ordering a new tnal merel) for the purpose of enhancing 
punishment js a power that ought to lie very spanngly exerased, 13 A. L. J 477 = 16 Cr.L. J.433. 

58. Commitment may be ordered when sentence required by law for the offence has not been 
and could hot be passed by the Uaglstrate.— If x Magistrate ignores circumstances of aggravation, which 
show thit an offence bejond his jurisdiction was In fact committed .xnd tries ind convicts on the same 
facts within hi» junsdiction, hts proceedings are not void When the Magistrate convicts of an offence which 
he IS competent to trj, the Sessions Judge is not competent on apjveal. to set aside the conviction and sentence 
and direct the accused to !« committed for ea offence triable exclusively by the Court of Session on the ground 
the proceedings are void under s. S30 He should not direct the commitment to be made m such a case, unless 
he IS of opinion that the accused had lieen prejudiced or that the sentence is inadequate, 24 M. 675 

59. Appeal Court cannot commit to Itself.— The Sessions Judge has no power to commit the accused 
to his own Court 1907 A. W. N 173, Note 51 

60. Conimltment may be made only after reversing convletlon.-— Appeal Court except High Coart 

cannot set aside acquittal.— In a case where the accused were charged under ss. 143, 147, 323 and 379, 1 P CX, 
the second class Magistrate acquitted them of theft and convicted them on the ether charges On appeal bj the 
accused, the Deput) Magistrate holding that the offente of theft had been committed and that it amounted m 
' ‘ •* ession, Ihxt the words ‘ reverse the finding and 

>on which the conviction is based and do not empower 
■ other than a High Court) to reverse or set aside an 

!■ j , • bis deosion Ignores the joowers conferred by 

and w as dissen/ed from in 34 M. 556 and 35 M, 243 So also where the petitioners vv ere tried for offences under 
ss 143 and 323 read with s. 149, 1 P C., and acquitted of those offences, but convicted under s. 323, 1 P C, and 
an appeal from conviction, the District Magistrate acquitted the accused of the offence under s. 323, 1 P C. and 
ordered re tnal, and on the faubordiiute Magistrate J>n>ceedmg to try the petitioner under s 147, etc, held, that 
the re-tnal, cannot proceed, as the petitioners have been acquitted under ss. I47 and 325 read wxth s H9 by the 
. ’ 1 » .L , offences Then 

• annot be re-tned 


YIL— ALTERATION OF FIMDIHG. 

A— MAINTAINING THE SENTENCE 

6t. Appellate Court may alter floding of acquittal Into one of conviction . — \\ ben an act or a series 
of acts IS of such a nature that it is doubtful whidi of several offences the facts which can be proved will 
constitute, an appeal from a conviction for anyone of iuek offences Ihe facts uhtch can be proud unit constiluie 
an appeal from a conviction for anjone of such offences must lay the whole case open to the interference of 
the Appellate Court, notwithstanding any order of acquittal in regard to any other of the offenc^, ?2 Q, ?77» 
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In an apptal from conviction, the Appellate Court can under this section alter the finding of the Lower Court 
and hud the appellant guilty of an offence of whidi he was acquitted by that Court, provisions of s 403 
notwithstanding, 3 C. 973 follou.ed m 27 C. 172 Tlie charge against the accused was under ss. 148 and 325 
1 P C. The Magistrate acquitted the accused under s 148, but convicted under s 323,1 P C The accused then 
appealed to the ^ssions Judge who was of opinion that the accused should have been convicted under s. 147, 
but thought he could not interfere w ith the acquittal, he!d foUosoxng 23 W. 975 that it was open to the Sessions 
Judge under sub-sec. (i)(2) to alter tlic finding maintaming the sentence and there is nothing to restrict the 
finding which may be altered to a finding of conviction (26 M. 478 noi /ollOived)Z\VL. 545 , 8 A, L. J. 1239 12 

Cr. L. J. 572 ; 35 M. 243 } 37 M. 119 } U. B. R. (1911) 4 Or. 190 = 13 Cr. L. J. 437 , 12 P. R. 1904 ; 34 A. 113. There 
is onl> one restnaion on the powers of a Court of Appeal It cannot enhance the sentence uiiderappeal 24 C. 
973; 15 A. 205, 22 C. 377 ; 23 C. 975 holds in general terms that under s 423, in an api>eal from conviction the 
Appellate Court can alter the finding of acquittal into one of conviction Tlie reason given Is that there is no 
reason to limit the meaning of the w ords ‘ alter llie finding " iii s 423 (i) (2) only to a finding of conviction. 
Therefore as long as the^eiitcnce is maintained without enhancement a Court of Appeal can convert a finding 
of acquittal into one of conviction under s. 423 (4) (2) 

In 26 H. 478 it was held Uiat under s 423 a Deputy Magistrate has no power to reverse an order of 
acquittal The words ‘ reverse the findmgand sentence in clause 1 (&) of that section mean reverse a finding 
upon which a conviction is based and do not empower the appellate tribunal (or at any rate an appellate 
tribunal other than a High Court) to reverse or set aside an acquittal In this case 23 C. 975 was explained 

And in 35 U. 243 it is held that in cases not falling under ss 237 and 233 of the Code the Appellate 
Court cannot convict a person of an offence wuh which he was not (diarged in the first Court Rut where he 
has been charged and the first Court has recorded a finding of acquittal on that charge there is no reason for 
holding that the Appellate Court can alter the finding provided the sentence is not enhanced 

In27C Vf. R. 535 where tlie tnal Court convicted the accused under s 143,1 P C, but acquitted them 
of the offence under s 379 1 P C . and the Ap)>ellate Court while upholding the conviction under s 143, 1 P C , 
and the sentence set aside the acquittal under s 379 , held, that the Appellate Court had no junsdiction to set 
nside the acquitul of the petitioner when he upheld the conviction under s 143, 1 )' C It was not a case of 
altering the conviction which was within his powers under s. 423 of the Code 

62 On appeal High Conrt may after findiog and enhance seiiteDce.->The effect of reading ss. 423 
and 439 toge*her is that the High Court when heanng an appeal against a conviction may under cL (4) of 
s, 423 alter the finding and then as a Court of Revision may under s 439 enhance the sentence so as to make it 
appropriate to the altered finding S 439 (4) does not limit the powers of a Court of Appeal 37 H. 119. It is 
only the High Court that is given this power In this case the High Court on appeal allr red the finding from 
s 304 to s. 302 I P C and enhanced the sentence .Slr« 1 Rang 436 But 3ire27 Born L. R 335 49 Bom. 450. 

63. When Appellate Conrt may alter charge or finding and convict accused for offence which hU 
acts properly constitute?— -(i) When accused has met the new charge and ts not prejudiced by atlerahon — If 
the prosecution establishes certain acts constituting an offence and the Court misapplies the law by charging 
and convicting an accused person for an offence other than that for which he should have been properly 
diarged, and if, nolw ithstanding such error, the accused has by his defence endeavoured to meet the acquisition 
of the commission of these acts, then the Appellate Court may alter the charge or finding and convict him for 
an offence which those acts properly constitute, provided the accused be not prejudiced by the alteration in the 
finding Sudi an error is one of form rather than of substance, and the alteration by an Appellate Court 
of the ch arge or finding w ould not necessitate a re-tnal expressly on a charge of the offence, 26 C. 693. The 
exercise of this discretion must be regulated largely by a consideration of what was the nature of the evidence 
in respect of the charge upon which a person was convicted and whether the evidence reasonably supports the 
particular diarge to which the former charge isto altered, and whether the accused person willmanyway 
be prejudiced or injured by the alteration of the charge (s 474 to s. 193, L I’ C.), 1890 A. W. N. 86. The Appellate 
Court must look to the offence as diarged and determine wheUier it is proved or not. It has nothing to do 
with the form the offence may take owing to subsequent events. A conviction for an offence tor which the 
accused w as tned, will not prev ent his conv laion, if guilt> , oi another distina offence subsequemly committed, 

9 V. R. 65. Where the evidence showed that there were six robbers, but three were acquitted, the conviction of 
the rest under s 591. 1 P C, was on appeal altered into one for robber) , s. 392, 1 P C, 7 M.L,T. 343 m 1910 M. 
V.R.03MltCr.L.J.2l9 In (1912) H. W. N. 1110 m 14 Cr. {..4.339, a conviction under s. 353, L P C.altered 
Into one under s. 163, 1 P.C also 17 Cr. 1^4. 384(11.). 
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(it) Alterahon of eomtclton from tompoitU offence to element of such ofence—The accused was 
convicted by a Subordinate Magistrate of house-breaking by night under s 457, 1 P C In appeal the convlc 
tion was altered to one under s 414, 1, P. C. On reference that the order was illegal, no charge of theft having 
beenpreferredinthefirstCourt,Ar/£f, that s. 457 applies to a composite oflence, and that the convlalou of the 
accused on any element of such offence was legal under s 23S , under sub-sec (1) (i) (2) the Appellate Court can 
record a new finding and sentence, Batanlal 293. 

(ill) Appellite Court way alter finding ttt order la legalise —Accused, an old offender, was 

sentenced to 18 months’ rigorous imprisonment and 20 lashes for hoiise-brtikmg by night with intent to commit 
theft. Held, that the previous convictions lieing only for theft, the double sentence was quite illegal as a 
sentence under s 457, 1 P C , but on the facts, it was open to the Sessions Judge as an Appellate Court to alter 
the conviction and to convict the accused ot both house tweaking by night and thelt In a house, and the 
double sentence would then be legal as a sentence for theft, S L B. R. It3 = 3 Cr. L. 3. 343. 

(tv) Appeltxte Court may alter finding to on offence forwhuh sanction orcomplatnl way be neces 
sary ~-ln25 K 531 it was Ar/rfthat under this section, an Appellate Court altenng the finding but msintamlng the 
sentence is not bound m respect of such altered finding by such conditions as prexious sanction or complaint by 
the person aggrieied as would be binding on the Original Court before u can take cognizance of the oflence, and 
that the alteration of the con\iction from s. 182, 1 P C , to one under s 500, 1. P. C .was within the powers of the 
Appellate Court, even though there was no complaint by some person aggrieved. -As both offences arise out 
of the same facts such are altered conviction will be upheld, unlesa the accused were prejudiced by such 
alteration by way of the shifting of the onus, etc The correctness of this view may be open to doubt, if an 
appeal be held to be a continuation of the original tnal , but looking to the view of the Legislature as hid 
down in s 532 the decision may be upheld as a vvint of sanction does not affect the competency of the Court 
See 23 C. 973 at p 977. See Note 254 at p 548 

64. Llmlt&tloiu on power to nltee finding— (t) Offence must be one foru/htch accused was charged or 
(Anr/ecf o/Mu/— When the accused had been convicted of murder, and on appeal had been 
acquitted of that offence the High Court refused to order a trial for dishonestly receiving stolen property, as tlie 
accused wss never charged with that offence, and u was not one cognate to the offence of murder, or one which 
was connected with it so as to form die transaction, 291.107. The finding which an Appellate Court 
may alter under sub-sec. (fi) may relate either to an offence vvuh which the sccused was separately charged 
in the Lower Court or to one of which he might be convicted without a distinct charge, 31 lf.LJ 803a« 

10 M. L T. 66 -* ( 1911) 2 M. W. N. 106 «• 12 Cr L. 3 . 269 Where the Court et Session had tned, convicted and 
sentenced an accused person under s. 409 1 P C . and the High Court was of opinion that the conviction 
was not sustainable under that section the Court refused to alter the finding to a conviction for some other 
offence (bribery) for whidi the accused had not been charged or tried, 8 A. 120. Alteration of finding will 
be proper only where both findings are equally consistent with the cJiarge upon which the appellant had been 
tned. See 1887 A. W. N. 130 A totally new case ought not to be sprung upon the accused without proper 
notice to him of the new charge he has to meet, 16 O. L 3. S99 (A.). 4 Lah 3T3 

(ij) Conviction of offence which Original Court was incompetent to try — An Appellate Court is not 
competent to alter the finding of a Magistrate so as to convict an accused person of an offence which the 
Original Court is not competent to try, 7 A 414 (F B ) In 3 L. B. R 232 s 4 Cr. L J. 490, the question was whether 
the alteration by the Sessions Judge of a finding under s 397,1 P C, into one under s. 392 was sustainable and 
heldjoilowtng 27 C. 660 and dissenting fromTS that the alteration would be good only if the 

accused is not Uierety convicted of a more serious offence, the general rule being that on appeal or revision, an 
accused person cannot be convicted of an offence of which he could not have been convicted by the Court 
which tned him. 

(w») Power to alter finding is subject to provisions of « 233 and 239 —The power conferred on 
Appellate Courts by this section is not to be understood as ovcmding the provisions of s 733 Thus when the 
petitioner and four others were tned jointly under s 454 I P C , and the petitioner was convicted of the abet 
ment of the offence but the Appellate Court oinvertedthe conviction into one under ss 411 and 414,1 P Q,helJ, 
that the altered conviction could not be maintained, as the petitioner could not be tried under ss 411 and 414, 

1 P C , jointly with four others who were being tned for an i^ence under s 451,1 P C , and the fact that the 
— - led for the offence of 

■ ■ .1 • ' ■ : ■ ■ ■ .J.680 (M),Sadasiva 
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(ly) Contuchon Jor offence cannot be altered into conviction for abetment of that offence —Ttion^ 
underthissectton the Appellate Court has power to alter a finding, that power cannot be used arbitrarily but 
only in accordance with other provisions ol this Code which are to be found in ss 237 238 When a person has 
been charged with a certain offence and has been comicted ol tliat offence, the Appellate Court cannot on find 
ing that the conviction is not sustainable, convict the accused of abetment of that offence, ll Bom. H. 0. R. 240 
followed, 83 M. 264 } 13 Cr. L. J. 203 (M ) , 13 Cr. L. J. 223 (M.) , 18 Cr. L. J 694 (M.) See, however, Note 2 under 
s. 237 at p 674 See also 42 C. 1094 «= 19 C. W. H. 1239. See 26 Bom. L. R. 323, but iee 3 Rang. 11 (contra') 

(p) Conviction ought not to be ottered into one fora more senout £>j7<f«re— As a general principle 
It would be improper and unfair to an accused person tint on his appeal he should be convicted of a 
more senous offence to which he had never pleaded on his trial, especi lily if the offence, whidi the Appellate 
Court might consider to be established vvaa not cognate to the offence of whidihe had been tried and convicted, 
if there were circumstances of aggravation of an offence to which the accused had not pleaded, 26 C. 83 *, 
3 C. W. H. 36T ; 6 C. L. R. 427. For exceptions to this rule, see ss 236 237 and 233 It is not competent to an 
Appellate Court to find a prisoner on appeal guilty of a graver offence than that with which he was charged at 
his tnal, unless an opportuniij is afforded to the accused of defending himself against the charge so altered 
(eg , from ss 143 to s 147, 1 P C), 6 C. L R. 427. In 4 B. H. C. R. Cr. Ca 16 the accused was convicted of 
dieating Though the lacts found constituted criminal breach of trust, the conviction and sentence were mam 
tamed. See 7 V. R. 3. 

63 AUeiaUons which have been held to be illegal —{t)Alletalion ofss 2ll and 109 /ur 193, I P C-— In 
proceedings taken in a charge of abetment of an offence punishable under s 21l,l P C, it would be improper 
to convict the accused of intentionally giving fal>e evidence (s 193) as the two offences are entirel) of a different 
character, and m making a defence on a chargeof the firstuamedoffence the accused could not be regarded 
as pleading to a chirge of intentionally giving false evidence in reginl to some pirticular statement S C. VT. N. 867, 
(t) Alteratloa ot the charge Illegal when the natare ef the case is changed —A charge Cannot be 
so altered by an Appellate Court as to make it necessary lor an accused to meet an absolutely different case 
from that with which he IS charged in the Court of the committing Magistrate. 23A.L J.R 924 

(ll) Alteration oft 376 to s. 366, / P C— The alteration of the finding must be of an offence charged 
oro! some cognate offence and not of an offence which shouldhave formed the subject of a new and separate 
charge Thus, where on appeal, the conv iction under s 37$ 1 P C, w as altered into one under s 366, 1 P C , 
the alteration was held to be improper, as the latter chaige involved different elements and different questions 
of fact from the former, 8 Bom. L. R. 120 ; 3 Rang 63 

(ill) Alteration of s. 379 to s 143 IP (T— The apjiellvte judgment titering t coimction under 
s 379, 1 P. C, into one under s. 143,1 P C, wts set aside on the ground that the Utter was an offence with 
\\hich the accused was never charged and regarding which he had never been called upon to enter upon his 
defence and moreov er it w as an offence of an entirely different character from theft for which alone the accused 
had been tried, 27 C. 660. 

(iv) Alteration of s 323 to s 143 —The accused were convicted of an offence under s 323, I P C 


(r) Charge under s 443, / PC, ought not to be An addition by the Appellate Court to 

charges under ss. 451 and 426, L P C , of a charge under s. 143. 1 P C, is not permissible The addition of this 
section would have the effect of enforcing a consiructue responsibility for individual acts of all persons who 
were members at the lime of the assembly, whereas it would be necessary to prove the guilt of each of the per- 
sons charged for hts individual aas if the charges were only under ss 451 and S26, 1 P C, 16 Cr. L J. 737 (U ) 
(ti) Alteration of s 143 to s 823, I P C — Where a Magistrate convicted the accused on the only 
charge ot noting, and on appeal, the Sessions Judge acquitted them of noting but convicted them of hemsa- 
trespass and hurt. Held on revision that these btter offences were distinct and separate offences which should 
have formed the subject of separate charges, and as the accused were prejudiced!)} the omission of the charges 
the conv iction could not be sustained. 80 C. 283. In 3S C. 2)3 and 18 C. W. R. 1276 » 15 Cr, L. }. 704 it was held 
tliat a conviction under s. 147 could not be altered into one under s. 323, L P C also Ratanlat 333} 
80 C. W. N. 523. 

(mH Alteration o/ss 447 aeiS57 A? a. S79,/P C— lo7 K. L.T. t02-.ll Cr. L. J. 840, It was held that 
where an Appellate Court altered the conviction under ss. 447 and 357, L P C , into one under s 379 , L P. C, the 
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conviction was wrong as the accused liad no opportunity of nnswenng the charge o{ theft, 27 C. 660 and 38 C. 238 
referred to 

(vxu) Alteration of s < 0 G to s 417, / P C— 'An accused charged under •» 406, 1 P C , was com'Cted 
under s 417, 1 P C , wiUiout any charge framctl ngaliist him of having commitlcd any other offences Oo 
appeal the Sessions Judge held tint the Magistrate was irregulir in convicting ol offences unde r s 417, hut he 
found the evidence recorded disclosed tint the appellant hid committed offenct s undf r b 408, 1 P C , arid he 
accordingly altered the finding without giving however any opportunity to the iccustd ol showing fause 
against being convicted by hint of offences ol which he had been aapilttctl by the Migistnte. Held, ih 
Sessions Court’s order must be set aside and the appeal must be reheard, 3 L. B. R.233 ■=■5 Cr. L. J.420. 

Difjerenl common object for an untaw/ul asutnlty —W not compHeut to an Appelhtc Court 
while disbelieving the common object of an unlawful assembly, to find out n different common object regarding 
which the accused were never called upon to plead nor tried, and then to affirm the conviction, 33 C. 293 
follows 27 C. 990 ; 11 C. W. K. 188, and see s. 215 

(jr) Convxclton under s \\\ , aiUrahon to s 379 orJ 4tl2.— Where the accused was convicted of the 
offence of dishonestly receiving stolen property, and the Appellate Court altered the comaction to one under 
either s 379 or 3 4U 1 P L , held, that the alternative conviction In appeal was illegal, the accused not ha"ng 
been charged uith theft uid havnig had no opportunity of meeting such a charge, Rataolal 385. 

66 . Power of High Court on revision.— Under s 439, the High Court in its revision il jurisdiction nni) 
exercise all the powers j.i\en to it as 3 Court of Appeal by this section See Notes to s 43“! 


ll— REDUCTION OF SENTENCE 

67. Where conviction h partly anoulled eentence ought to be redneed — VMiere a secotid-^l^^' 
Magistrue convicted the accused under ss 147 and 379, 1 P C.but jnssed only asingle sentence for botlttbe 
offences and the Ajipellate Court while acquitting the accused of the offence under s 379, mamtained t*"" 
sentence in its entirety and aho pa'sed nn order under s 106 Held, that the Ai'pelltti. Court having aojuHl*” 
the accused of one of the offences some reduction of the sentence must be made, unless tlie Court thm^ 
the sentence ought not to !« reduced, in which case, n should refer the matter to the High Court for enhance- 
ment of the sentence, 30 M. 43, where Weir 11, 487 (») , 24 C. 316 and 22 B. 760 wxofollotoed , 3 M. L. T. 813" 
7Cf.L.J.36l, i2Cr.L J. 454 ln7M.L T, 8l»llCr. UJ. 243 it was, however, Arfrf that sentence need not 
be reduced when the conviction for one of two offences diargcd is set aside by Appell ite Court if the mferdnee 
can be drawn tint tlit MAgistnie did not intend to pass at»y sentence for the offence set aside Afso <tn 
Appellate Court is not compeu 111 to make an order under s 106 unless the conviction was m the first instance 
bj/jj a Court of iliv description sjiecificd in the first paragraph of that section See also 29 M. 190 5 21 C. 32 
and Note O') 

63 When combined Sentence Is passed 00 conviction of two separate offences, Appellate Cart cannot 
allot part of It to any partlcnlar offence. — When a Magistrate on conviction of an accused person of two 
offences ffor which separate sentences ought to have been passedf passed a single sentence, combining ”” 
pnsonment and fine, held, that die Appellate Court on reversing the conviction for one offence was not justified 
in treating the sentence of fine as the punishment for the one offence and the senlenct* of imprisonment as t e 
punishment for the other (iio such distinction having been made by the trying Magistrate) and retaining * ® 
full sentence of imprisonment, Ratanlsl 409, 

YIIl. -ALTERATION OP NATURE OF 8 ENTSNOE 80 AS NOT TO ENHANCE SAME* 

69. Where conviction on one of several charnel li vevefisd, sentence most also be set aside 
Note 67 Wliere an accused is conucted and sentenced by the Lower Court on two separate charges, a 
Appellate Court has no power hi appeal to retain intact the whole sentence when U reverses the . 

on one 01 the charges, is such a retention has virtnally the effect of an enhancement of sentence, 22 B. 7 » 

45 P. R 1837 , 24 C 316 It is not competent for a District Magistrate to enhance a sentence on appeal, wfii 
would be the, I ise, if he miunams the whole sentence while annulling Uie conviction under one ofsev^^ 
seauiTis uiidtr which the Court of first Instance has convicted tlie accused, Rat&nlal 618; Weir II, 437 (a) 
also to M. L. T. 115 => (1911) 2 M W. N. 07 « 12 Cr. I,. J. 4S4 and 3 M. L T. 312 = 7 Cr. L. J. 38 1, where 30 tf. 43 1 
followed Thus, where a Magistrate had sentenced the accused separately for the two offences he found to 
commuted, the second offence being under s 221, 1 P C , and the Sessions Judge on appeal, whert reversi S 

the conviaion imders 221, allowed both sentences passed by the Magistrate to stand as an aggregate senieA 

for Uve convictions substituted m his own Court for the other conviction pronounced by the Magistrate, hl‘ > 
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this was virtually an enhancement of the sentence on altering the finding, and therefore in contravention of 
sub-sec. (1) (i) (3), 43 P. R- 1837. Where the offences are distinct, and require separate charges and separate 
sentences, then, no doubt, the re\ersal ol one ol die two or more convictions must carry with it the sentence 
appended to it, or m case of an erroneous combined sentence, might necessitate a fresh trial But where only 
one offence has been committed, and the Magistrate erroneously splits it into two and passes either two 
sentences or a combined sentence, the joining up of die erroneous sphi-whether in conviction or in sentence— 

and the maintaining of the original sentencecannot be regarded as beyond the powers of the Appellate Court 

under this section, 3 N. L. R 67 = 6 Cr. L. J. 43, where 24 C. 316; and 317 {Note) , 22 B. 760 , 43 F. R. 1887 ; 26 C. 
863 and 8 C. P. L. R. (Cr.) 23 are referred to 

70. Appellate Court cannot on appeal pa>» aeotente which original Hagutrata wai not competent 
to pai8.-5irr 7 K. L. R. 109 = 12 Cr. L. J. 444, Note 3 at p 1004 

71. If conTlctlon Is confirmed, some senteiice, though nominal, must be passed — When an Appellate 

Court confirms a conviction, but reverses the sentence. It should, if it disapproves of the sentence, pass some 

other sentence, even though a nominal one Ratanial 643. But tee s 401 (5) s 562 , Note 89 and 1864 W.R.27. 

12 . Is wMpplng more severe than tmprUa'awt.ntI— ‘ We have wo rfate isowv wbvtlv titft ctwwpatatwe 
severity of the two sentences of whipping andngorOus impnsonmenl can be determined, and it is impossible 
to sav how many lashes would be equivalent to a sentence of rigorous imprisonment for a specified period, 
6B. L.B.Appx.XC7 = 13 W. R-7. Thus when the first Court m addition to a sentence ofimpnsonment passed a 
sentence of whipping which was contrary to law, and the Appellate Court in setting aside the sentence of whip- 
ping, substituted for it a sentence of an additional term of impnsonmert, the additional term of imprisonment was 
cancelled as illegal Conversely where the Appellate Court reduced the sentence of impnsonment but awarded 
whipping. It was held the latter sentence was illegal as u virtually amounted to enhancement of sentence See 
also Ratanial 131 and Weir If, 487. 

73. Redaction of Impruenment with fresh imposition of fine, whether an enhancement of tentenee.— 
Alteration of a sentence of four months' ngotous miprisonment to one of three months rigorous imprisonment, 
and a fine o! Rs 10 or, in default a further term of six weeks rigorous impnsonment, is practically an enhance 
ment of the sentence, because if fine were not paid,the sentence to be undergone would be four months and two 
weeks' rigorous impnsonment Such a sentence, m excess of the powers of the Appellate Court, having 
regard to this section, 17 A 67,23 A 497. When aH Appellate Court alters a conviction under 5.323, 1 P C, 
punishable with imprisonment o-fine into one under*- 635 punishable with impnsonment e»rf fine and sentences 
accordingly, u practically enhances the sentence The point was considered at length by a Full Bench of 
the Madras High Court m 30 M 103, and it was Md, the mere fact that a fine was imposed by the Appellate 
Court would not in law be an enhancement of sentence. » die aggregate penod of imprisonment which the 
accused would have to undergo is to any extent less than the penod of the orginal sentence. But where such 
an alteration of the sentence, has the effect of rendering it in the cncumstances of the case excessive and inap- 
propriate, the interference in revision of a supenor Court may be called for See aUo 23 B. 439 and 27 C. 178. 
In Crtminal Revtston Case 35 q/’lOOB, the Madras JItgh Court held that where the sentence of the first Court is 
impnsonment and fine, if the Appellate Court resolves to aside the sentence of impnsonment, it cannot 
impose a fine in lieu of that impnsonment, as this would be virtually an enhancement of the sentence, Weir II, 
487 is virtually oierruled by the abov e Full Bench Fnhng An alteration of sentence by the Appellate Court 
from simple impnsonment for one month to a sentence of simple imprisonment for three weeks and a fine of 
Rs 50 and further an impnsonment of one week default of payment is an enhancement of sentence and 
is consequently illegal, 3R. L. R.90 =s6 Cr. L.3.l60> where 27 C. 175 and 23 A. 4?I are /oUoued and 23 B. 439 
dissented from. 

(i) Modtjuahon of three tnonthi ngcrO"S impnsonment inlo two months and fine of Rs. 90 ts not an 
enhancement. — A pnsoner was sentenced to three months’ ngorous impnsonment for cheating On appeal the 
sentence was modified into one of two months rigorous imprisonment and Rs. 30 fine. On reference it was 
held, that though the sentence would be an ahered one. it would not be called an enhancement of the sentence 
IH. U J. 19i (Note). In7 P. R. 191 Sb 16 Cr. L. J.603 analteration of a sentence of three months’ rigorous 
impnsonment to one month s ngorous imprtsonineot and a fine of Rs. 100 or in default one month s ngorous ' 
Impnsonment was not considered to be an enhancement because the fine was paid and the appellant did not 
wnsh to hav e the onginal sentence restored. 
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(«) Reduction of vnprtionmenl vnth increase of fine — PircoTT, J , m 26 i.485 though he declined to 
interfere with the sentence in that case, stated thit he was inclined to prefer the ruling in 27 C. 175 t(j the 
rulings m 23 B. 439 and 30 M. 103 and held that no general rule cin he laid dow n to determine what 1$ or 
what IS not an enhancement of sentence, when only a portion of the sentence is altered to a punishment of I^er 
degree of seventy In tins case a sentence of one months imprisonment and Rs 6 fine was altered by the 
Appellate Court to three days imprisonment and Rs 100 fine, but the total imprisonment including the impnson 
ment in default of fine was less 

74. Fine coBsldeted to be lest eetrtte thm ImptlsonmeaL— Altenng a sentence ol fine into on% of 
imprisonment is an enhancement of the sentence within the meaning of cL (1) (i) (3) and a Sessions Judge m 
appeal has no power to alter a sentence ui this way, 18 B 751; 18 A. 301. S 402 follows human sentiment and 
commoiisense iti regarding the substitution of fine lor intpnsonment as a merciful commutation of punishment, 

7 N. L R. 109 =£ 12 Cr. L J. 414 But alteringa sentence of nine months rigorous imprisonment and a fine of 
Rs 1,000, or m default of its payment rigorous impnsonment for three months, is not an enhancement of 
sentence A sentence at (me is always considered lighter than a sentence of imprisonment. A sentence 
therefore ol hne of Rs l,000, would not be so severe as a sentence of three months' rigorous imprisonment, ^nd 
the substitution of the lormer for the latter would not bean enhancement. The sentence of three months' 
rigorous imprisonment in default ot payment ot tine did not make the w hole sentence of imprisonment larger 
than it was beiore, 23 B. 439, where 17 A. 67 ts distinguished 

Quecre the accused were unable to pay tlie fine, and had therefore to suSer impnsonment 
still his liability to pay the hne would remain and it could be realised from Ins estate , would not the sentence 
be then an enhancement ? 27 C- 175 seems to Ic we it for the determination of the Court of Revision, whether 
the sustttutiou ot a heavy fine for unprisoumeiu is or ts not an enhancement of sentence In 5 P. W, R. 1916, 
alteration of a sentence of one week s imprisonment only to Ks. 50 fine or one weeks imprisonment was held 
to be dll enhancement as the accused h id already undergone several days impnsonment 

73 Adding Impcteonment to senunco o( ftoo is o&hnnetTaent ot stBUBCo.— When an Appellate Court 
alters the conviction of an offence (hurt) punishable wiUi impnsonment or fine into one (gnevous hurt) 
punishable with impnsonment and fine and to make the sentence legal, passes a nominal sentence of one doys 
imprisonment (m addition to the fine already imposed), it praaically enhances the sentence In such a case 
proper course is to letthe conviction for the former offence stand or to refer the case to the High Court, Weir 
II, 4S6. The correctness of this seems 0{)en to doubt because the enhancement of a sentence presupposes 
that the sentence was a legal sentence 

76. Transferring sentence.— IVhere an accused is charged with two separate oSences and distinct 
sentences are passed for each of them, an Appellate Court cannot transfer the sentence given for theoflenceof 
which the accused was acquitted to the other oRence, conviction regarding which was upheld. The effect of 
such transference of sentence is to enhance the punishment which such Appellate Court has no power to do 
under sub-sec. Jl), cl (5) (3) of this section 24 C. %\^foUowtng ibid 317 (Note). Set Ratanlal 618; 3M. L.T. 
312 = 7 Cr L J. 361. But where a Magistrate finds an accused person guilty of acts which m law constitute a 
single offence, but by erroneously splitting them cxinvicts him of two distinct offences and passes either tivo 
distinct sentences or one combined sentence, the Appellate Court if it concurs in the finding, is competent 
to alter the two convictions to the proper one for ihe single offence committed while maintaining die 
aggregate of two sentences or the whole of the combined sentence inflicted by the Magistrate, buch an 
alteration is one of form only and does not involve an enhancement of sentence m violation of this seeuon, 3 Jf. 
li. R. 67 =6 Cr. L 5. 43. Under the sulwee. 0)(5)13) the only resmction on the power of an Appellate Court 
in an appeal from a conviction, is that it cannot enhance the sentence On an appeal from a conviction of tw© 
accused under ss 323 and 32a I P C , respectively, the Appellate Court, finding that the accused were 

of noting and grievous hurt, convicted both of them under ss 147 and 325, 1 P C, taken with s. 149 He </ 
that the alteration of the finding w as m no way prohibited by this section. 

77. Order at to payment ©f costs, whether an enhancement?— On conviction of the accused, a 
Magistrate passed an order to the effect that out of the fine Rs 2 should be paid to the complainant 
expenses On appeal the Appellate Court confirmed the conviction, and directed the accused to pay a r 

. sum to complainant. Held, that the order was illegal as it was virually an enhancement of the sentence, Bf. 

183, 8 H. H. Cr. Appx.XXYllI. But these ruliftgshavebeen tfF4rry»*<fm29M. 188\vhereit was 

20 C. 687 that an order passed by an Appellate Court directing an accused person to pay the costs t)f 
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the comphinant under s 31 of Iht Court fees Act, correciing omission of the Court below to order, such 
pajment, does not amount to an enhancement of sudi sfcnience, the order under Wr/ forming no 

part of the penalty or sentence passed in the case Such an order is perfectly legal under sub-sec (l) (d), see 
26 H. 421, u here on the acquittal of one of two accused ordered to pay court and process fees to the complainant 
in equal proponions, the other was directed to pay the whole of the costs by the Appellate Court, sudi an order 
w as upheld as legal See also 47 M. fli4. 

7S Reqalrlnj leearity to keep the peace Is not enhancement —The power of the Appellate Court 
to order the accused to furnish security to keep the peace is new, 16 C. 779 , 21 P, R. 1834 and 23 P. R. 1888 j but 
does not amount to an enhancement of the seiueiice, 21 P. R. 1905. 

79. Inadequacy of sentence thould be reported to HIjh Court for revision. — Though Appellate Court 
are no longer able to enhance sentences themseKes, tlie power of Sessions Judges and District Magistrates to 
refer inadequate sentences to the Chief Court for enhancement has not been altered. When a sentence comes 
before a Subordinate Court on appeal which ts manifestly inadequate, the Judge should, it a Sessions Judge or 
Distnct Magistrate, report the case for ret tSion, and it a Subordinate Magistrate, bring the case to the notice of 
the Distria Magistrate, with a view to Its being reponed. Pun Cir, Chap LXVIll, p 289 The High Court 
may, m revision, enhance a sentence so as to alter its nature, 6 A. 622 (F.B ) , 11 C 530. 

IX.— ALTERATION OP SENTENCE OH PRISONER WHO HAS NOT APPEALED 

80. Appellate Court not competent to alter aentenca of prisoner who has not appealed.— An Appellate 
Court (other than the High Court) has no autlionty to alter tlie sentence of a prisoner who has not appealed and 
whose sentence is not appealable 8 H H. G R. Appx. VII. nor to reverse it The proper course i» to report 
the case to the High Court Ratanlal 358 Where of two per\ons pintly tried one i9 convicted and the other 
acquitted and the convicted appeals the Appellate Court iii dealing with the appeal has no junsdiclton to pass 
any order which would affect the order of acquittal of the other accused 8 A. L J. 1129013 Cr L J.575. 

81. Only High Court may alter lentence of prisoner not appealing —Where on an appeal by one of 
several accused, the H igh Court disbelieves the entire evidence for the prosecution and sets aside the conviction 
of the appellant, it has jurisdiction to set nside the convictions of the other accused who have not appealed, 
s 439 (SJ does not aiTect such junsdicuon, 6 C. tf. H. 330; 14 P. W. R. 1909 0 11 Cr. L J. 69; 4 Bur.L. T, 870 12 
Cr. L. J. 250. In 1893 A. W. N 91 three persons were jointly tried and convicted on the same evidence for 
an offence Two of them appealed and were acquitted. The third did not ippeat, but it appeired that it 
was by mistake that his name had been omitted irom the Mebtorandum of Appeal and that reasons for the 
acquittal of the others applied also to him Held (hat under the circumstances, it was comjietent to the High 
Court, to acquit or order tlie release of die tliird accused on a reference made to it by the Appellate Court. 

X.— POWER TO MAKE ANY AMENDMENT OR CONSEQUENTIAL OR 
INCIDENTAL ORDER.— Sob'Sec. (1) (d). 

82 What It a Goniequentlal or Incldeotui order? — 'Section 423 (1) whicli defines the powers of nn 
Appellate Court in disposing of an appeal, begins by setting forth those powers in precise terms, and concludes 
with clause (if), which enables It to * make any consequential or inadental order that may be just or proper ’ 
Now, In a Criminal Court, this phrase cannot be construed so hbenllj as to embrace an> and every analho 
order whicli IS capable of being described as " consequential or incidental’ Otherwise an Appellate Court, 
affirming, for instance a conviction of kidnapping a woman, might add and enlorce, a direction tliat the olferder 
should pa) her by wa) of maintenance, a momhl) allowance ITiis can hardly be it would seem, there 
fore lliat ” consequential or inadental” orders, w ithm the purview of the provision, must fall under one or other 
of two heads. 

‘First, there arc orders whidi follow as a matter of course being the necessary complements 
to the mam order passed, without which the latter would be incomplete or ineffective. Sucli are directions 
as to the refund of fines realised from acquitted appellants, or, on the reversal of acquittals, as to the restoration 
of compensation paid under s. SaO , and for these no separate authont) is needed. 

•Secondly there are orders which, though anaUaiy in character, require more than the support of a 
Criminal Court s inherent jurisdiaion, and could not be passed without express authonty ’ 

If this be so, then ihe clause can be relied upon onlj if it be soffiaent to extend to an Appellate Court, 
lobe exerased b> n.mulslis rnuUndis the speaa! power givrn to an onginal Magisterial Court alone by 
s.25a Built falls short of this, and, so far as appears, it never occurred to the learned Judges who deaded, 
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3 Bam L.R-8U ihit it could bd appealed to in this connection. U does not hV.e s. 2of tfie SH^rerne (^oitrt 
ofJaU'-'itare[Janiiict\-}i,'\ .-Iir/, 1S9J (37 and 53 Vict., danse 18),or O XLI. ^ 33of the Codeof Cual Procedure, 
1903 inxest an Appellate Court with authoni> “ to mal.e anj order which ousht to ha\e been gnen o'" made” 
by the Court below , no* docs it like s. 107 ot the latter, confer upon Appellate Courts” the same powers" 
a- Courts on^inal jurisdiction U does not amphfj the powers ot Ai’pellate Courts , bin what it does is to 
modiiy the ejchausliie character which, without it, s. 423(1) would apparently have, an! so to j’revauU any 
conflict between iia special jiruvisiont and the general provisions o!, e^,s 517 or s. 522, 33 C. 157. ii’c also 59c. 
1050. 

S3. Order uader (. \^%-~ApP»U<xU C>»rt eonip'tent to require if e^rxly for teep'.ng Mc/eurr — Clattw 
(3) of s. 10t> giving power to Appellate Courts to demand secant> is new andlS C.TT9 is now supersetied. The 
Bombay, Allahabad, Madras and Oudh Courts hold that this power m3> be exercised whether the ongtnaJ 
Court was cotni>elem or not to pass such an order, 33 B. 33 , 33 A. 45; 87 M. 153 (F.B.), 16 0. C. 231 14 Cr. L. 

J.593, but the CalcutU and Punjab Courts, in 31 C. 632 ; 35 0.434; 2l P. R. 1903} 7 P. R. 1903 s® 10 Cr. L. J.309 
(5P. E.1907 =6 Cr, L.J. 27s rd) have held that in oonMCtioti bj •«tcond and lhird-cla»s Magistrates the 
Appellate Court cannot requirv. security Set Notes 21 to 3b at p;!. 133-154 

A/jy eamel order und'r s 10ft— An order m j{>|ical, >etun^ aside .-in onlef requiring sectintj tok^p 
the peace made bj the hrst Court under & |(^ is an madenul order , and Uicrcforo an AjijvelLiie Court tan 
pass such an order even when upho’ding the con\iaion.30 C. lOl. ,s<'eNote27 los. lOw. ,5«also 6 C. W. H. 
422 and 424. 

8L Cinaot order compenaallon aader *. 2S0.— An Appellite Court is not empowered to gt^ot 
compensaiioa under si. 2Sa lo view of the espress lenns, -fhe A/j/rt/Vj/'r ty tehem O^e e<ue ts Aeord" m 
that secuon, sub-sec (l) (d) oE this seetton cannot be taken to comer such jower, 23 A. 625 ; 39 C. 157 (f-R.! 
Sti Notes under s. 3a0 

&$. Power to allow pseUei to eempettod.— Si'es 345 and Notes thereto Mlien an Apjiellate Cuter 
alters the sentence to one of iho->« menuoned in 5. 315, it ma) allow the j)arties to compound. 13 0. C. Hi •• « 
Ct. L. J. 436. 5rr also 3 0. C. 314 The power to sanction to compound is gi\ea b> s. 345(3) tcfteCber 

Sttb4«c (d) ot >. 423 cov ers such pow ers, tee 11 A. U J. 13 « 14 Cr. L. J. 4S w here 32 A. 133 is doubted. J& 29 
Ibl.SlS * l6Cr.L.J. 750 It was held that an order allowing com,>osit«)n ot an offence u not an inodeata] order 
aud 32 A. 153 w as dissenled/rom 

66, Order comaltting atcuied to LnoaUc AsyUm. v 47 (1), is an Incldealal order.— An order und^f 
s 471 ( 1 ) is d^arl) an order which the acquitting Court, whether ortguul or nj'peliite, not onI> has power to 
make but ts bound to make, under s. 423 (rf). 16 Cr. U J. 670 (Bor ) 

87. Power to order restoration ot properly, se. 817— 520.-5« s. 320 vvtuidispeaally deals with powe^ 

01 Appeal Court. Orders under s» 517 or 522 are consequential or mtidemal orders within the meaning wt 
subt:«u (1> (il), 6 C. W. K. 424. Any order passed under s 517 may be amended under cL (rfj by an Appellate 
Covm, IS C. W. M. 959 « 15 Cr, L. J. 184. E'en where the- accu-.ed while prefemng an appear agamst 
their conviction omit to appeal agamst the orwer under s. 522 owing lu want 01 notice the Appellate Court 
make am orderlor vheconsequcnttal relief, 14 Cr.L. 3.172 (&> The order directing restoraiioaof property whtdj 
was found to haw belonged to the complainant, but the restoration 01 which was not ordered by the Court of 
I in.t Instance, is ihereiore a proper order for the Ajipellrte Court to make It may also cancel or modifv arj 
order passed by the Lower Court under s. 517, and ewn extend such an order to property w hicb it did roi 
pre\iou>ly include, 1906 A. W. M.256 = 8 A. L. J.770 a=4Ce.L. J.370. In this ca-e the Appellate Court extended 
the order 01 testoration nude by the fir< Court to property which It vUd not previously include. 

88. Order reitoring posiession a{ imaeTSble property, e. 522. — [x) Appetloie CouAfney atnend oider\ 
tHAde by Jir it Court under s d 23.— In 29 C.724 it was heldlhat tte Api>ellate Court in dealing with an appeal 
has power to intertere with aaorder made by the first Court uader t 522 ami 25 C. 633 was dectiredobsolefe 
See also 19 C. VS. N.990 = 16 Cr. It. J. 607, In a case m which the accused liad been convicted under ss. 3528nd 
443, L P C, the prosecutor had obtained an order under s. 522, from the convicting Magistrate, restoring possess- 
ion ot the property, the subject nutter of the oflence under s. 448, L P. C The accused having been acquitted 
on appeal, applied for resutution and the Appellate Magistrate referred the case to the High Court. On ^ 
prcUminary objecxioQ that the High Court had no power to order restoration of property , reading together 
suhsev- (l) (d) and s. 523. ihe Higli Court had power to order restiiuuon. 27 A. 413 followed in 35 C. 44, 
where it was Md that ihc High Court >^a revise an order tinde under s. S22, see also 7 0 C. 28 = 1 Cr. 1-3. 697. 
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, \^tt\ Apptal Cmirt cannot for fint hint make iuch order — In 39 C. 1050 refemiiK to 39 C. 157 (P.B.). 

It was, howeter, held that where the first Court did not pass an order under s 522, it was not oj>en to the 
Appellate Court for the first time to pass an order under s 522 • It is dear that the confirming of a coiniciion 
on appeal where the Magistrate had not thought it necessary to act under s 522 cannot make such an order n 
consequential relief or an order mcillary in character for which no separate authontj is needed. Separate 
authority under s. 522 is distinctly needed before any Criminal Court could have such extraordinary powers as 
are given thereby It is one certainly not inherent in the ordinary Courts of cnmitnl jurisdiction and it 
certainly could not be exercised by any person other than the Court urhich convicts the accused ’ 

89 Hay suspend sentence and give appellant beseflt of s. 562 —Under sub-sec. (I) (i0> m an 
apj>eal from a conviction, the Appellate Court is competent to suspend the sentence passed by the Court of 
First Instance ^nd in lieu ^hereof make an cutler under s 562 provided it is satisfied on taking evidence or 
otherwise that the case is covered by that section, 24 A. 306 ; 29 M. 567. See also 2 Bom. L R. 817. 

90 Power to order removal of cause of obstruction — In 5 C. V. N. 432 it was held that on a convic 
tion for wrongful restraint, an onler for removal of the cause of obstniction could properly l« made, and under 
sub-set (1) (rf), the Appellate Court ought not to make an amendment by way of setting aside the order as that 
would make the entire proceeding intruciuous and absurd. But this Ruling w&iovemiled m 31C.69I (F.B.1 
where It was Ar/rf that the jvouers of an Ap|iellaie Court to make such an order, would depend on the jiower 
conferred by law on the onginal Court, and this Is limited to matters regarding which a Court is expressly 
empowered to make an order bo on a conviction lor wrongful restraint by erecting a hut or other means of 
obstruction an order cannot be issued for die removal of the obstruction 

91. Cannot order confticatlon under the Indian Forests Act.— An order of confiscation under & 5-) of 

the Indian Forests VII of 1876 is not on a conviction under that Act it is regarded as a punish 

ment in addition to the sentence passed Hence an Api>el1ate Court is not competent to make such an order of 
conhscation, 27 t 450 , 4 A. 417, 

92. CaoDot set aside order for payment of oosts — An Appellate Court is not competent to set aside 
the order of the trying Magistrate under s 31 of the Court fees Act as the order directing the accirted to repay 
to the complainant the fee on the complaint is not a part of the sentence, 31 M. 547 , 29 M \%% followed 

93. No power to direct espunglng of portion of Lower Court's Judgment.— An Appellate Court has 
no pow er to Issue orders to a Lower Court to expunge any i>ortion of a judgment of another Court whicli comes 
before It on appeal, Weir II, 634 But 2 C. W N. 256 Note 39 to s 367 Biitm 44 A.401 Uiedase m 
2 C. W. N 256, was distinguished and It w.as A^A/tliat where certain witnesses against whom certain remarks 
were made by the trial Magistrate preferred an application to the High Court forexpunction ol these remarks 
and that the High Court had no power toexpunge from judgments of I ower Court remarks reflecting unfavour 
ably ujion the credibility or the character of witnesses, m cases in which the effective orders of the Courts are 
not before the High Court either in appeal or In revision. But see now s. 561 A (newly added) and the 
Select Committee Report thereon See section 439, Note 67 (c) 

93*A. Power to order judgment to be returned for belog signed by cue of the member* of the Beuch 
who had omitted to sign.— A nistrict Magistrate, on an apjieal from the decision of a Bench of Honorvry 
Magistrates found that although the case had apparently been heard by i Bench of two Magistrates, the 
judgment was signed by only one member of the Bench and accordingly returned the judgment to be signed by 
the other Magistrate who had heard the case, ArA/tliat this procedure was in no way oppo ed to s 423 of the 
Code 41 A. 217. 

93>B Order to accused to repay ConrMccs to complainant under tee. 31 of the Conrt*fect Act Is no 
euhaueement— An order passed by the Appellate Court directing the accused under section 31 of the Court fees 
Atlxo repay to the comjilamant the Court fee paid on the complaint does not amount to an enhancement of 
sentence, but is only an incidental order which an Court can make under section A23{d]. 47 U. 914 

XI.— LIMITATION ON APPELLATE COURT’S POWER TO INTERFERE WITH VERDICT 
OF JURY.— Bab-sec. (2). 

94. Power of High Court to latcrfere vlUi vcrdkt ef Jury uoder t. S07 are wider thao powert 
ceaferred by t. 433.— « 507 *nd Notes thereunder Luder s. 807 the High Court is autliorirtd to go into 
facts, 21 C.935 at p. 957. 
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3 Bam L. R. 8U that it could ba appealed to m thi5 connection. It does not like s 2 of the Supreme Court 
o//«iitfa/tf»-#(/«m£/iir/mfl)WcM83l{a7and5S Vict.dause 16),orO XU, J? 3J of the Code of Cuil Procedure, 
1908 invest an Appellate Court witli authority “ to make any order which ought to ha\ e been gn en or tnade ” 
by the Court below , nor does it like s 107 ol the latter, confer upon Appellate Courts" the same powers” 
as Courts ol original )urisdvcUon h does not amplify the powers oi Appellate Courts , but nhat n does is to 
inodily the exliaujiue character which, without it s 42J (I) would apparently have, and so to present any 
lonflict between ib special provisions and the general prosisionsof, , s 5l7 or s 522,39 C. 157. &<fa1sQ39C. 
lOSO. 

83. Order under s. IQi.^Appeltate Court competent la require iccurxty for keeping the peace — Clause 
(3) of s 106 giving power to Appellate Courts to demand security is new and 16 C. 779 is now superseded. The 
Bombay, Allahabad, Madras and Oudh Courts hold that this power may be exercised whether ihe original 
Court was competent or not to pass such an order, 33 B.33; 33 A. 45} 37 M. 133 (P.B.), 16 0. 0.251=. H Cr. L. 
J. 592, but the Calcutta and Punjab Courts, m 21 C. £22; 3$ C. 434} 21 P. R. 1908; 7 P. R. 1909 = 11) Or. L. J. S59 
(6P. R.1907 =s6 Cf. L. J. 273 bate held that in conviction by scloiuI .tml third-chss Magistrates the 

Appellate Court cannot require security See Notes 21 to 26 at pp 1 53.1 51 

Play cancel order under s i06 — An order in apjical, setting asule an oriler requiring security to keejS 
the peace made by the hrst Court under s. 1O6 is an incidenul order , and therefore an Api«lLtte Court can 
pass such an order even when upholding the oonviaion. 3) C. lOl. See Note 27 to s 108 See also B C. W. N. 
422 and 424. 

81. Cannot order compensation nndcr s. 250...>An Appelhie Court is not empowered to grant 
compensation under s 250 In view of the express terms, "the Pligts/raie by v-hom the ease ts heard" jii 
that section, sut^sec fl) (d) of this section cannot be taken to confer such jiower, 28 A. 623 } 39 C. 157 (P.B ). 
See Notes under s 250 

85. Power to allow parties to eompooad.->.S‘rr s 34$ and Notes thereto When an Appellate Court 

alters the sentence to one of those mentioned in s 315, it may allow the parties to compound, 13 0. C. 161 11 

Cr. L. J. 498 See also 3 0. C. 314 The power to sanction to compound is given by 315 (5). Quart whether 
sub-sec. (rfj ol s 423 covers such powers, see 11 A. L. J. 13 = 14 Cr. L. J. 46 where 32 A. 1S3 is doubted In 29 H- 

J. 521 **■ 16 Cr, I. J. 780 it was held that an order allowing conn>osiiion of an oBence is not an incidental order 
and 32 A. 153 was dissented front 

86. Order committing accused to Lunatic Asylum, ■ 47 (l),Jsa(» Incidental order.— An order under 
s 471 IS clearly an order which the acquitting Court, wheUier original or appelitte, not only has power to 
make but is bound to make, under s 423 (d), 16 Cr. U i. 670 (Bur ) 

87. Power to order restoration of property, B*. 917— 520.-—.SVtf b 520 whiUispecnlly deals with powers 

ot Appeal Cyun Orders under ss Si7 or 522 am consequemial or incidental orders within the meaning of 
»ub<,ec. (1) (d) 6 & W. R. 424. Any order passed under s. 517 may be amended under cl td)by -in Appellate 
Court, 18 C Uf. R. 959 = 13 Cr. L. J. 164 Even where the accused while jireferring an appeal .igainst 
iheir conuction omit to appeal against the ower under s 522 owing to want 01 notice the Appellate Court ihaj 
rruke any order lor the coHsequeniial relief, 14<ir.L.4. 172 fc.). TVw: order din cling restOT.ilionof property which 
was found to have belonged to the complainant, but the restoration of which w as not ordered by the Court of 
hirst Instance, is thereiore a proper order lor the Appellate Court to make It may also cancel or modify an 
order passed h> the Lower Court under s 517, and even extend such an order to property which it did not 
previously include, 1906 A. W. M. 258 3 A. L. 3.770 = 4 Ci. L. J. 370. In this ( ase tfie Appellate Court extended 

the order ol restoration made by the first Court to property which it ilid not prev lously include 


See also 19 C. W. N. 990 = 16 Cp. L. J. 607. In a case in which the accused had been convicted under ss 352 and 
448, L P C., the prosecutor had obtained an order under s 522, from the convitting Magistrate, restoring possess- 
ion ot the property, the subject matter of the ofience under s. 448, 1 p, C The accused having been acquitted 
on appeal, applied for restitution and the Appellate Magistrate referred the case to the High Court On a 
preliminary objection that the High Court had no power to order restoration of property , held, reading together 
!,ulj-&e»_ (.ij (.dj and s 522, the Htgh Court had power to or^r restitution, 27 A. 413 follovied in 38 C. 44, 
where ii was thxt the High Court can revise an order m tde under s 522, see also 7 0.0.25 = 1 Cr. L. J. 697. 
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(»i) Apptat Court cannot for Jirst htne make such order — In 39 C. 1050 referntjp to 39 C. 157 (F B ) , 
It was howe\er, held tint where the first Court did not pass an order under s 522 it was not oj>en to the 
Appellate Court for the first time to p-tss m order under s. 522. * It is clear that the confirming of a coiuictioii 
on appeal w here the Magistrate Inti not thought it necessary to act under s 522 cannot make such an order a 
consequential reliefer an order ancillary m character for whidi no separate authontj is needed. Separate 
authonty under s. 522 is distinctly needed before any Criminal Court could ha%e such extraordinary powers as 
are gi\en thereby It is one certainly not inherent in the ordinarj Courts of criminal junsdiction and it 
certainly could not he exercised 1 y any person other than the Court which convicts the accused 

89 May saapend sentence and give appellant benefit of a 562 — Under sul>-sec (1) (</) man 
api>eal from a com ictton the Appellate Court is competent to suspend the sentence j assed by the Court of 
First Instance ;ind m lieu ^hereof make an order under s 562 proaaded it is satisfied on taking e\Klence or 
olheravise that the case IS coaered bj that section 24A 306 , 29 M 567 5rcalso 2 Bom L R 817 

90 Power to order removal ef cause of obstruction —In S C.W N. 432 it was held that on i coiivic 
tion for wrongful restraint ait order for remotal of the cause of obstruction could properlj lie made and under 
sub-sec (l)(d), the Appellate Court ought not to make an amendment by w ay of setting aside the order as that 
would make the entire proceeding intructuous and absurd But this Ruling was overruled in 31 C. 691 (F B.1 
where it was held that the powers of an Apiiellate Court to make such an order, would depend on the power 
conferred by law on the onginal Court and this is limited to matters regarding whidi a Court is ex| ressly 
empowered to make an order So on a conviction for wrongful restraint by erecting a hut or other means of 
obstruction an order cannot be issued for the removal of the obstruction 

91 Cannot order eonfiicatton under the Indian Forests Act— An order of confiscation under s. 54 of 

Indian Foreits Act \\\o[ is not on a conviction under that \ct it is regarded as a punish 

ment in addition to the senienve i assed. Hence an Appellate Court is not competent to make such an order of 
confiscation 27 0.430, 4 A 417 

92. Cannot set aside order for payment of eosts.— An Appellate Court is not competent to set aside 
the order of the trying Mai^istrate under s 31 oithe Court fees Act as the order directing the accused to repay 
to the complainant the fee on the complaint is not a part of the sentence 31 M 647 , 29 M i%% followed 

93. No power to direct expunging of portion of Lower Court s Jnd|meat.— An Appellate Court has 
no pow er to issue orders to a Low er Court to expunge any |>ortion ol a judgment of another Court whicli comes 
before it on appeal, Weir II, 634 But 2 C. W N 256 See Note 39 to s 367 But in 44 A 4D1 the Case in 
2 C. W N 256, was distinguished and It was that where certain witnesses against wliom certain remarks 
were made by the trial Magistrate preferred an application to the High Court for expunction of these remarks 
and that the High Court had no jwwer toexpunge from judgments of Lower Court remarks rellectmg unfavour 
ably upon the credibility or the Lharacler of witnesses in cases in which the effective orders of the Courts are 
not before the High Court either in appeal or in revasion. But see now s. 561 A (newly added) and the 
Select Committee Report thereon See section 439 Note 67 (f) 

93*A Power to order Jadgment to be returned for being signed by one of the members of the Bench 
who had omitted to sign.— \ Disuict Magistrate on an ap|>eal from the decuion of a Bench of Honorary 
Magistrates found that, although the case had apparently been heard b) t Bench of two Magistrites the 
judgment was signed by only one member of the Bench and according!) returned the judgment to l>e signerl by 
the other Magistrate who had heard the case Ar/</that this procedure was in no way oppo.cd to s. 423 of the 
Code 41 A 217 

93 B. Order to accused to repay Court fees to complainant under sec. 31 of the Court fees Act Is no 
enhaneement— An order passed by the Appellate Court directing the accused under section 31 of the Court fees 
Aet\Q repay to the complainant the Counfee paid on the complaint does not amount loan enhancement of 
sentence but is only an incidental order which an Api’cBate Court can make under section 423 [d), 47 H 914 

XI —LIMITATION ON APPELLATE COURT’S POWER TO INTERFERE WITH VERDICT 
OF JURY— Sob sec (2) ^ 

94. Power of High Court to luterfere with verdict of Jury under t. 207 are pew** 

conferred by u 433.— Srf a 307 fnd Notes tbettunOcr Loders. 307 the High Court 

Jacts 2IC.955atp.9S7, 
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93. To enable High Court to Interfere with -verdict of Jary, there mult be misdirection or lome error 
In la.v.—Sie 5 W. H. 13. 1 he High Court ii not authomed, by s 423 to niter or reterse the %ert3ict of the jury 
unless It is of opinion tint that \ercltcl is erroneous ouuigto a misdirection by the Judge or to a misunder 
standing on the part of the jury of the 1 iw as Itld down by the Judge, 32 M. 179 ; 4 M X< T.433 «== 9 Cr. L. J. 93. 
If It comes to that opinion, tlien It his the power to reverse the \erdict, but tint power ought not to be lightly 
exercised It is manifestly the jiitenlion of the Legislature that the j->ow er of interference conferred on the High 
Court should be exercised on occasions, 10 Bora. L ltMi5 = 6 Cr. L. J. 35. Notes 3 and 5 to s 518 at p 863 


96 HcRDlng of ‘ misdirection Todmically * mudirecUoa " means ■ an error of fnw made by a Judge 

in charging the jury ’ i(\Viiartos) or ‘ m error of a Judge iii charging the jury on a matter of Jaiv” fMoitEv 
and WittTELEV ) In England where procediRe is not the subject of statute, a mere omission in a summing ^ 
would not be termed an error of hw But, in Indn, where a Judge is Ixjund by statute law to sum up the 
evidence (or the prosecution ind defence, any omi'-sion, howeicr slight, is at lenstan irregularity and may not 
unlairly be termed an error of law imsmuch as there has been a failure to conform with the law Hence, n 
India ' mxidxrectton is m -ippropnafe term to apply to an omission in a summing up But to treat 
failure to conform to the Procedure Code as a matter ofliw would lead to absurdity and the test hi owii 

therefore IS *' whether or not the omission was In the opinion of the Court of such importance -vs to have e o 

in erroneous verdict by the jury 35. L. R. 102** 11 Cc. t-J. IS j 3 B. H. C. R i^felhwed .Sr^also p» 

353 (Fatoa) as to the duty of those who allege misdirection 


97. Non-mfsdlrectfon to direct jory to reconsider their verdict when they were confosed s 3 
and Note 2 to s 301 A Judge is not wrong in directing a jury to reconsider their verdict when it appesra a 
they were confused and Iniled to understand the remarks of the Judge Also, the act of a Judge 
jury who are not intefhgem men tn a compUcafed case, a paper jn which llic diSerent 
prisoner and the witnesses whose testimony bore upon each count are noted, is not objectionable, e» , 

98 iU.wlnl Jor, 10 ptonooooo v«t4i« bofoos oUlloj on .ccostd 10 enler on hi. 
mlsdlrectloB.— To allow the jury to pronounce their verdfet before the accused is called upon . ... 

defence is in effect a misdirection thougfi the Judge omits to diaig:e the ji^ es* Where a 

does not stand in the way of the Appellate Court’s intertenng with the verdict ...v,- before 

Judge required a lury to give a Soiling on one oi woqoostlone '>"“'' “>'“''“''^ *41 adopted’ by the 
he concluded his charge with reference to the other <|uesiloiiof fact Mfld, bunlictas to 

Judge was irregular if not illegal, and was calculated to embirrass the 1“*^ ® ^ 

the character of the offence, if any, proved, Weir U, *99o Set Notes 72 an 7 a p 

I. Ml.oI.der.lo»dlnS of e.pre.e.ons o.ed by J.«o 


Ihe ^rt ol Ihe bsstundere m Court or Couneol enga^d » » ““» S^'Lebt to have been understood by 
jury (where it appears that the expressions used by the juoge we « . . ^ nft«.rufardsl 

any reasonable "on having regard to ,l»t »as proved m the ease, and tvbat was 
w.n no. constitute tnisd.recon: .0 C. .079 Where the Judp charged a ,ury lor the ^ 

accused on the ground that the witnesses bad deposed falsely as against hme HM, that he ougt to h. 
made „ clear to tbenr that d they disbel.e.ed the vvnoesi»s, on whose testtmony the ^.^Iny 

anyone ol the accused that rvas a circumstance •<’>>' 

oi the tesumoay as .. aBected the odrer aosBed, and that h.s orn.ss.on .0 do so ™ ^ 

i.Tno-..t>o^.s rcrsDiyio nf itfoinc understood i« 3 Contrary sense, smounted to a misdirection, weic it, ov 

by reMon cf laUdirection « 


anyone 

language cipable o£ being understood in a contrary sense, amounted 

AM Y -■' * '• p— ’ »TT»nr,« fiiftt verdict is reedered 


that the verdict has been vitiated and rendered tnrl or dekective by reason oi verdict of a 

of the law The effect of the clause is evidently to prevent the Appellate Court from rev g ^ 
jury on account of any misdirection by the Judge or any misunderstanding on the part ° ^ verdict, so 

dovbn by him unless such misdirection or misunderstanding ol the lawison^tn« m dirows 

that the verdict can be said to be tainted with error in the process by which it has been „i,,rK»he fudge 

uvvin the Appellate Court tlie duty no doubt, of ascertaining whether the process or me i . „ q( jaw, 

div’cted the jury to fotloM., as lo the atceptanceor discarding of evidence or as to the view ,j,.. verdict 95 
wav erroneous on any matenal point, but rpt certainly the duty ot deierminii g for it'cl; whether > 
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a conclusion of fict, was nght or wTonp To hold otherwise would be tantamount to holding that an appeal 
would he upon the facts from the verdict of a jury in the face of the provisions of s 418, and that the Legislature 
intended to gne tlie High Court the snme powers in respect to in appeal from the verdict of a jury as it has m 
respect of a judgment by the Sessions Judge m a tnal with assessors Fer Beverlev and Banerjee, JJ , 21 C. 
SSSatp 977. 

101. Power of High Court In Jury trials.— (t) When verdict of jury ts set aside for defective summing 
Hfgh Court not bound to direct re-tnal, but may go into the evidence and decide the matter finally Itself 
iSiftf Note 75 under s 299, and Notes 14 and IS to s 307 “It would defeat and not promote justice, if a verdict were 
set aside and a new tml granted for i defectue summing up with reference to the weight of evidence in a case in 
which the High Court would, upon evidence given m a tnal, have affirmed a conviction if instead of a trial by jury, 
the trial had been before a Judge and assessors It appears to us that the question to be considered is not whether 
upon a proper summing up of the whole evidence, a jury might possibly have given a different verdict, but whether 
the legitimate effect of tlie evidence would require a different verdict If the Court is of opinion that the evidence 
would not, on any proper view of the case, support a conv iction, it would be worse than useless to send back a 
case fora new trial, in order, that a jury may have the opportunity of convicting on such evidence upon a proper 
summing up, ’ B ff. R. 80 at p. 90 » B. L. R. Sap. VoL 4S9 (F B ) followed m 29 C. 782 , 19 C> W. N. 80. See also 
9 ff. R, 81 5 IS ff. R. 17. When the verdict of a jury is reversed on the ground of its being erroneous owing to 
misdirection, the power of the Courts is nothmii^ todirectinga new tnal, but they can deal with the case many 
of the ways provided m this section, and therefore ihe Court may, in an appeal from a conviction under cL (1 ) [8) 
of this secuon, either reverse the finding or sentence and acquit or discharge the accused or order him to be 
re*tned, etc., sub«ec (2) restricts the grounds on which the verdict of the jury can be reversed or altered, but 
once the verdict is out of the way, there is no restnction on the powers of the Court to deal with the case of 
which It has complete seisin m any of the manner provided in that section. Nowhere does the Code lay down 
that when the verdict of the jury is set aside, the Court must necessanly direct a new trial The principle laid 
down in blabin v The Attorney' General of Hew South Wales, R. (1694) 1. C. 57 is of considerable importance, 
but It seems the policy of law ui this country is difierem and tliat the Legislature has, with a distinct purpose, 
vested the Appellate Court with Urge lowers, 29 C. 711 where 21 C. 955 See 28 U. 1|2B H. 

3S| 3aM.44i 9B.H.C.R.3S8] 6 B. H.O.R.Cr.Ca. «7; 9B.H.C.R.Cr.Ca.83; 2 B 61, 5 B. 63; e B. 84 i 19 
B.749} 6 0.247 ] 22&276i 14 C. W. N. 493— It Cr.L. J. 96, l& 207t 17C.W.N.42t 29& 782; 34&698. 

Contra Accused in tnal by jury ts entitled Jo verdict of jury on questions of facts —Where a verdict 
vitiated owing to misdireaion by the Judge, the Appeil Court has no option but to set aside the verdict 
and direct a r&trnl Were the Appellate Court to go into the fvcts m such a case, it would be substituting 
the decision of the Judge of that Court for the verdict of the jury, who have the opportunity of seeing 
Uie demeanour of the witnesses and weighing the evidence with the assistance w'hich tins aBords, whereas 
the Judges of the Appeal Court can only arrive at a decision on the perusal of Ihe evidence, 21 C. 9S9. In a 
ctle of misdirection, viz , that the Judge had wrongly put the onus on the accused, the High Court was asked 
to deal wiUi the case itself and not send it for re-tnal when Macle,vn, CJ , referring to Maktn v Attorney- 
General for New South Wales, (1S94)L. R. Ap. Cas.57Ar/^as follows —“I am very doubtiul whetherwe 
have under s. 423, jTOwer to re-try the case ourselves, but if we hive, this is not r case In which we ought 
to exercise it. 1 entertain personally a strong opinion thu when a otse has been tried liefore a Jury and the 
comnaion has been set aside on the ground of misdirection, the accused is entitled to have his case re-tned 
before a jury and Uial as a matter of procedure and m Justice to the accused this course should be 
adopted,” 4C. W.N.576. Where there was amisjoioder ol charges and the charge to the jury was defective 
insofar as4he heads of the charge did not set out thefacts of the case, what the evidence was, orwhat the 
■ evidence on record 

■ ■ Court cannot go into 

• • sec (2) and «. 537 do 

• » verdict Is artiialljr 

erroneous on the facts, >5 C. 290. .See also 14 C. 184 ; 98 C ML W here there was evidence tending to show 
that the object ol the offender maj hav c been in the fast instance revenge, and the charge of the Judge to the 
Jury failed to show that the Judge guided th* pay laiha aeceaMiy o< dismminating between the odences com- 
mitted by the ^v’cral imsoaM*. il detmmeing whether allacicd in puno* 

ance of a common ol»jea or that h« . law app’icab'c to the facts bc'ore them, 

the verdict was set aside sad 
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(i«) When charge had for —Wherea person Is convicted bya jury on an indictment which is 

In contras ention of the provisions of s. 234 and therefore illegal the conviction must be set aside. It cannot be 
amended by arranging afterwards what might or might not have been properlj submitted to the Jury The 
effect of the multitude of charges before the jurycannot beaverted b> dissecting the verdictafterwards and 
appropriating the findings of giiiltj only tosudipartsof the written accusations as ought to have been submitted 
to the jury It would in the first place leave to the Court the functions of the jury and the accused would never 
have been really tned at all upon the charge afterwards arranged by the Court 23 M 01 (P C.V 

{«») Procedure when jury improperly discharged in midst of tria!—\x\ a Sessioas trial after the 
ev idence of the prosecution w itnesses had been given and the statements of the prisoners read, the Judge think 
ingthnt the jury would not be likely to convict upon the evidence tint hid been given asked the jury if they 
wished the case to go further and desired to hear the defence of the prisoners. The jury misunderstanding 
the reason of the question replied that they found ccrtiin pnsoners * guitty and the others ‘ not guilty 
The Judge thereupon dismissed the Jury and tned the case agnin with afresh jury and convicted some of the 
accused that the action of the Judge m re commencing the tnal with the aid of a fresh jury wasnot 

authonzed bylaw and that the whole of the proceedings of the second trial were ultra tires and must be set 
' W r r- '■ " o * _ - 1 


have heard whatever the pnsoner has to urge before them In his defence. 

(if) In an appeal from an acquittal the High Court is a Court of Appeal on matters of fact, as well as 
of law and must decide questions of fact from the avhole of the evidence on record 9 C. L. J. 378 = 10 Cr. L, J 
499 

102 High Court may direct re trial by dlRerent Jury —It is competent to the High Court in setting aside 
the verdict of a jury on the ground of misdirection to order a re-tnal before a new jury Thus vrherea Judgetn 
his direction to the jury informed them that the he would after commenting on the evidence ask them whether 
they considered that the prisoner had been guilty of am crime or whether he is the unfortunate victim of a 
most cruel fabrication of false evidence and that he would then explain the law and take their verdict as to 
what offence the pnsoner had been guilty of’ Held that the proc^ure adopted by the Judge was unwarranted 
and that there should be but one charge both on the facts and on the law and that the Judge acted itleg;a1Iy in 
dividing the charge into two pans Weir II, 491 

101 When Inadmissible evidence has been admitted High Court may direct re-trlal er deal with case 
Itself —In case of wrongful admission the Appellate Court has apart from s 418 power under s 167 of the Bvt 
t/racr Wr/ to inquire into the merits of the ca.se Reading suMec (2) of this section and s 418 together tits 
dear that before the High Court can interfere with a verdict on the ground that some ev idence has been wrongly 
admitted It must besatisfied(i) the verdictwas erroneous (n) that this erroneousness was caused eiUier by fte 
Judge s misdirection to the jury as to that evidence or by a misunderstanding on their part of the law as to it as 
laid down by the Judge and this has m faa occasioned a failure of justice Where matenal evidence which 
ought no: to be admitted is admitted and the jury are placed in possession of it there is an error in Jaw in 
the tnal within the meaning ofs 418 and there is a misdirection in law when the Judge tells the jury that 
It IS evidence which they can consider andonwhidi they can if they think proper convict the accused The 
fact that alter putting the jury in possession ol the inadmissible evidence the Judge in hts charge points out 
arcumstances which would justify the jury In disbelieving the wrongly admitted evidence, does not mik-e 
the misdirection any the less a misdirection since the presumption is that the jury are well aware that 
It IS for them to appreciate the evidence and they are at liberty to take or not the Judges view of it 
Where evidence which the law siys shall not be admitted is let in with other evidence which is legally 
admissible and where the former is of a matenal character it would be mere speculative refinement to hold 
that the jury must have In convicting the accused relied upon Uie latter and rejected the former 27 B 626 
at p 632 If in a case tned by jury the Court finds that inadmissible evidence has been received but that 
after setting It aside there is other evidence on record on which the jury may find averdict of guilty, but whidi 
evidence does not seem to the High Court to be conclusive astoth* guilt the High Court may reverse the 
conviction and s-^ntence and orJeran^w trial 10 B H C.R 497 In such a case it is impossible to know the 
exact amount of weight which the jury attached to the particularevldence m questioa In so far as that eva 
dence was wrongly admitted and treated in the Judge s charge the verdict of the jury is invalidated and the 
App^Uat? Cqurticannot any^longer accept it as condusive decision on the facts. It is competent to the High 
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Court in such a Case to consider whether after exdiiding the evidence wrongly admitted, the test of the 
evidence is ^uffiaent to sustain the verdict and to determine the appeal, 27 B. 626 at p. 638. See Note 16 Ct 
p. 707 to s. 299, also 37 B. 644 ; 31 H. 127 { 26 0. 49, and Notes under Heading V to s. 299 at pp 693^94 > If 
the High Court considers that the improperly admitted evidence was so trivial that it could not have 
occasioned a failure of justice, it should not order a re-tnal but should make the inquiry contemplated by s. 167 
(A the Indian Evidence /Jct.H C. W. K. 493 = 11 C. L. J. 30l«li Cr.L. J.98; 15 Cr. L J. 43 (C.). 

In a case of misreception of evidence it fs the duty of the Judge to tell the jury to totally disregard it 
The charge to the jun^ must contain a spechl warning against the taking into consideration by the jury of such 
wrongfully admitted evidence And if such evidence cannot be wiped off it is the duty of the Judge to discharge 
the jury and begin the case Kozo 28 Bora L.B.281. 

104 Terdlct rnesns * entire verdict.* — In cases where an accused person is tried for various offences 
arising out of a single act or series of acts as contemplated s. 236, the word verdict in sub-sec (2) of this 
seaion means the entire verdict, and is not limited tothe verdict upona particular charge upon which an 
accused person may have been convicted and api>ealed against, 22 C 377 ; 12 P. R. 1904 Thus, where the 
appellants were convicted by the jury of grievous hur^and acquitted of murder, it was held that on re trial, they 
tould properly be tried for murder, 16 C. W. N.909 = 13Ci*. L. J.T15 and Note 77 at p 707 

Judgments of Sub- 424. The rules contained in Chapter XXVI as to the judgment of a 
ordinate Appellate Cnmmal Court of original junsdiction shall apply, so far as may be prac- 
Courts. ticable, to the judgment of any Appellate Court other than a High Court 

Provided that, unless the Appellate Court otherwise directs, the accused shall not be 
brought up, or required to attend, to hear judgment delivered 

Motes —1. See s 367 and Notes thereunder at pp 802--fil0 

2. Jadjraent when appeals dbmtssed mast eomply with ibis section aod a. 367.— In dismissing an 
ijijieal under 8 423, a Judge must comply with the provisions of this section and s 367, 1 Bom. L R. 223|l 
Baag.SOlj but when an appeal la dismissed under 8. 421 summanly no reasons are necessat) See NotelSto 
8. 421 at page 868 as suchan order of dismissal doesnot amount to a judgment. Qf 29 U. 126 (F.B) , 4(k W. K 28. 

3. Appellant entitled to have eipUcIt opinion of Appellate Coart on qaestions of fact.— Where 
the law allows an appeal, the appellant iv entitled to have from the Court of Appeal that has to deal with them 
an explicit opinion on the questions of fact involved in the cise, 22 C. 241. In n case of receiving stolen 
property, on appeal tlieSessions Judge recorded that** if the evidence was of Uie usual type and It w ts impos 
sible for the Court to say which side spoke the truth the first Court which had the evidence before it must be the 
best Judge and bear thercsponsibilit) of conviction.’ Held that the Appellate Court was the Judge of the 
facts as completely as the Court which ongimllj tned the case ami that as the Sessions Judges judgment showed 
ihqt he w as doubuul the accused must get the beneht of doubt and be acquitted, 6 P. R. 1876 ; 6 P. R. 1898. 
Note 4 to s. 423 The Aj’jielLite Court ought to take its own view of the evidence which is before it, and not 
merely accejit vMlhout question, the opinion of (he Court of First Instance, 1890 A. W.N. 143. The accused in their 
grounds of apjveal to the Sessions Judge challenged the evidence for the prosecution on various relevant grounds. 
The Judgment of the Sessions Judge w as as foltowrs —I have gone through the case, but I see no reason to 
interfere The witnesses for the defence would not support the accused and nflcr the evidence of two was 
liken, the rest were wiUidrawnb) the counsel for the accused. — that the judgment did not conqil) with 
the provisions of s 3e7 and this section, 31 P. B. 1881. 5reabo 33 C. 178, where it was that an Appellate 
Court should notice bnefly but clear!) the objections urged on an appeal and how they were disposed oL 
Where the judgment of a Criminal Appellate Court is of the nature of a stereotyped one, which might answer 
lor any case, it Is not one In accordance with s. S67 and thisseciion, but where the judgment, though not a long 
and elaborate one, affords a clear indication that the Court duly considered the evidence it is a good judgment 
and should not be sit aside, 1 C W. N 169 j 1 Raag SOL 

4. Section 537 does not care abtease of Jidgment— Uliere the order nude by the Aj ivllate Court 
merely staled that the appeal is dismissed under ^*423, held, that s. S37 (a) did not apjily as there was an 
absence of a judgment and not merely an omission or irregulanty in a judgment. |7 Bom. L. R. 1083= 11 Cr. 
L. J.8S2. 

5. What an appellata Jad^mealihoiW cobU!*.— 5er Vo*e » at p. 807 Judgrrent jSoukl corUin 
C-tong o Jia- things the jx>int or pojsts lor detenmnatioa, the deadoa thereon and ib« reosens of th** deasioa. 
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33 C. 9i. A judgment is not legal unless it contains at least (1) the point or points for determination raised 
by the Memorandum of Appeol , (2) the decision^lhereon, and (3)the reasons for the decision B H.L.ILBi cs 1$ Cf. 
Ii. J. 559 } U. B. R. (1913), 2 Qr. 169 Cr. L. J. 8T0. It is difficult to by down any rule with preCTSion as to 
what judgment of an Appellate Court complies with and what judgment does not comply with requirements of 
this Code The object, no doubt, of the Legislature in formulating rules as to Judgments was partly to insure 
that a Criminal Court should consider the case before in its diflerent bearings and should on such consideration 
amve at definite conclusions and also one object may have been that the judgment should show diat in fact 
the Criminal Court had considered the evidence in a case of first instance or in i case of appeal and had found 
in case of a conviction, that the facts proved to the «iti!»(actioft of the Court, brought an ofience home to the 
accused person whom the Court convicted, 19A.S06. The Judgment should contain a clear finding as to the 
common object, 22 C, 916; 33 C. 295,— but lithe accused have not been prejudiced the judgment will not be upset, 
36 C. 153; 12 0. W. N. 83. 

6. Judgment when there are several accnted, mnat deal with ease et each accnsed.— An appellate 
judgment should show om tkt face Of it that the case of each accused has been taken into consideration aud 
reasons should be given as far as may be necessary, to indicate that the Court has directed judicial attention 
to the case of each accused The appelbte judgment candot be read m connection with and as supplenientary 
to the judgment of the Court of First Instance, but must be quite independent, and stand by itself. 33 C. 133, 
d/Z/trcfinK C. W.M.i9=: 11 Cr. L J.23 /d/^o'rdtfad.Cr R.C.599of 1909 » 20 U.L. J. (Sh. If )13; tICr. L, J.496 
(M.), 22 C. 241; 37 C. 91, and ite also 12 Cr, L. 3. 43(C) , 14 A.L.J. 279 and Note Sunder s. 423 at p. 375 
Especially in a case of noting the judgment must deal with ihe evidence against eich accused, 16 Cr, L- J* 
733 (H.), 43 H. L.J.504 

7. Jadgment most be written hy the CearL— Note IS under s 367 at p 804 The Magistrate should 
not get It written by a clerk, RM&nl&l 343. Sit also 6 M. ^6 , 4 C. L J 411 

8. Delay In passing jadgraent Improper.— Delay m delivering judgment in criminal cases isnotoflly 
unjust to the accused as it prevents them from api>eahng at once, but It is opposed to the pnnciples of law, 5 C. 
P. Of. 24. Ste also 14 A. L J 327 ; 20 C W. N. 1296. See 89 A. 393 as to whet a judgment in an appeal from 
acase under s 110 should contain 

9 Jad|meDts not la accordance with law.— The following judgments were held not to be in accord 
ance with the provisions of s 367 tnd this section — 

‘ Read proceedings I see no reason for Interfering with the decision or sentence, appeal dismissed, 
1S88 A. W. H. 230. 

“ 1 see no reason to distrust the finding of the Lower Court. The sentence passed, however, appears 
har^h. I reduce the term of imprisonment lo fifteen days. The fines and terms of imprisonment in default will 
sund,’ 13 C. 110. 

Where a Sessions Judge pronounced judgment as follows — « If believed, the prosecution evidence is 
sufficient to warrant the conviction. I decline lo interfere” /fr/d, that the judgment would have been proper 
on appeattothe High Court against a coirnmorv Vsy u yny, Wv vt does ncS. dvu wquvre.rwtW.s.of vbw 

section and s 367 Ihe Sessions Judge has to deade not whether the evidence, if believed, is suffiaertt, 
but whether, being sufficient, it is also worthy ol belief, Weir 11, 536. 

A District Magistrate in disposing of an appeal recorded the following judgment — " The aSray vvas a 
faaion fight between members of the two parties into which the soaeiy of was split up. There is no ground 
for doubting the justice of the Magistrate s finding that the two appellants took pari in the afiray and that the 
party to which they belonged were the aggressors The appeal is dismissed and the conviction and sentence are 
confirmed ” held that this was not a judgment in accordance with s 867 and this section From the judgment as 
it stands the High Court is unable to say that Ihe Magistrate has duly considered the evidence m the case. 
He does not for instance, refer at all to the material circumstance that the complainant M, when first complain 
ing to the Police patel, did not mention the applicant as taking part lu die afiray, although the applicant «ems 
actually to have been present when the complaint was made, 13 B. IL 

A Sessions Judge upon hearing in a case of conviction under s 392, I P C , recorded the following 
judgment Upon reading the record and grounds of appeal, and after hearing Mr K , pleader for the accused, 

I see no sufficient grounds for interfering with the conviction or sentence and dismiss this appeal.” 
betting aside judgment and direcling the leVeanrg of appeal, that as ihe appeal was heard under s. 423 and 
not under s. 421, the Lower Appellate Court had no power to dismiss the appeal summarily, and that under the 
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ardurastances it had failed to comply with the requirements of this section and s 367 of the Code, 1 Bom* ^ 
223; 23 0.420. also 8 A. S14 ; 20 C. 333; 9 0. W H.23, 13 C VT.N 167 and 192; 37 C. 194; 14 A.L.J>2^ 
A judgment of the Api>ellate Court in the words ‘ 1 hnd no reason to interfere and no ground of jipr 
requires particuhr notice, this appeal is dismissed," does not comply with the provisioas of tins sectioh > 
s. 267 , 2 P. R. 1908 s 7 Or. L. J. 279. 

10. Power to order re<trUI, after delivery etjndgments —Notwithstanding the terms of s 369 wh 
pres ent an Appellate Court after signing its judgment from altering or review mg it, except to correct a 
error, it can by a subsequent order remedy an omission to order a new tnal when it has merely set asid^ 
proceedings, as held without jurisdiction without making such order, 3 U. 48. See Note 47 at p 881 

11. Whether section applies to Jadgments under s. 1237— It may be open to doubt whether the pi*' 
sions of ss 367 and 424 which apply to judgments in trials and appeals, govern orders under s. 123, sub-s^c. 
37 C. 91. See Note 11 at p. 160 and Note 2 at p 802 . 

12. Where appellate Jodgment defective, High Conrt may direct re-hearing of appeal.— It is th^ (f 
of the Judge hearing the appeal to state the facts and give the reasons for the conclusion he arrives aL 
High Court will not, in revision make up for the deficiencies in the appellate judgment by having recourse 
that of the Court of First Instance Where the appellate judgment is not in accordance with law, the High Cc 
may remand the appeal for re hearing and delivery of a proper judgment, 7 C. W. N, 30 ; 37 C. 194 ; 13 C. 77 
167 and 192; 36 C. 138 Under the wide powers conferred bj s. 423 (e) the High Court has power 

direct the Lower Appei' 

• • * • 43P.W. R.1912 = 7P.I< 

■ ’ I I ■ ! I 1 ' . ng to law, the High C< 

w ill direct the re hearing of an appeal as such omission is prejudicial to the prisoners, 19 B. 11; Rataal»I G 
9 C. W. N. 23. 

425 . (1) Whenever a case is deaded on appeal by the High Court undef t 
Chapter, it shall certify its judgment or order to the Court by which ' 
Order bvHigh Court finding, sentence or order appealed against was recorded or passed Jf ' 
on appeal to be ceftifi ^ j j j . , , .i 

ed to Lower Court nnamg, sentence or order was recorded or passed by a Magistrate otl 
than the Dismct Magistrate, the certificate shall be sent through the D(sti 

Magistrate 

(2) The Court to which the High Court certifies its judgment or order shall tlicreuf 
make such orders as are conformable to the judgment or order of the High Court and, if nece^sa 
the record shall be amended in accordance therewith 

Note.— Practice — When a cise m deaded on appeal or revised by the High Court, the Court or fla: 
trale to which the High Court ccrilfies its order wiB proceed under the provisions of this section or s. 442, 
issue, when necessar), a fresh warrant or order to the jailor — Bom. H C Cr Cir,p 54 

Suspension of sen ^26. (I) Tending any appeal b> a convicted person, the Appcll 

teoce Ending appe-xL Court imj, for reasons to be recorded bj it in writing, order that I 
api'el**'!'’' execution of the sentence or order appealed against be suspended and, al 
' if he lb in confinement, that he be released on bail or on his owtj bond 

(2) The power conferred b) this section on an Appellate Court maj be exerased abo 
the High Court in the case of an) appeal by a convicted person to a Court subordinate thereto 

(3) When the appellant is ultimatelj sentenced to imjmsonment, penal srmtude 
tnnvportation, the lime dunng u Inch he is so released shall be exduded m compuung the tern I 
which he is so sentenced 

Ketet.— 1 , Pewep sader tU« tKllaa coafiaed ta the Appellate CoarL— Th* Appe’krc Coo^ n 
e*erd<e the conferred this section tn^pccuve of the o^'ence for vrhich the b confined bei 

bailable or net In the absence of an appeal, the Sessions Judge has do aulhon'y to sospesd a acsJsa 
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5 H. H. C. R. Appx. I. Where a Sessions Judge suspended the operation o! a sentence pissed by i second 
class Magistrate, that his action w IS illegal and that the tune during which the sentence was suspended 
should not be excluded under tins section m computing the term of the sentence Though the result of illegil 
action of the Sessions Judge wis to en ible the accused to escape undergoing the grener portion of the sentence 
the High Court in setting aside the illegal order of the Sissstons Judge, hid no power to enhance the punish 
ment, unless it were shown that the origiinl order pissed wis mideqtnte, Weir II, 537. 

7. Appellate Court cannot direct appellant to bo treated as nadcr*trial prisoner "Under s 42b the 
Appellate Court his no power to pass an order that the pnsoner who has been toed con\icted and sentenced in 
duecouree of Jaw by a Suhordinate Court should he tried is an under tml pnsoner pending the disj'OSHl of his 
appeal, 18 Cr. L. J. 131 

3 Order for detentlonln a Reformatorylenot a aentence.— Sections 8 10 and 30 of Ktformatory 
Schools Acl 1897, make i distinction between in order for detention ind i sentence, s S3 I 1’ C. does not 
include such orders among punishments An Apjielhte Court his therefore, no power to suspend the cirrying 
out of the order of detention pissed m lieu of a sentence of impnsonment, 16 Cr, L J, 134. 

4 Sentence of Imprisonment cannot be Snspended, to take effect at a fntura period, ) ut must 
commence from the time that the sentence is pissed Where a MagjslrjJt posrpoaed the exemtion of a 
sentence o! imprisonment for a stated period, at the request of the accused to allow the accused lo ippeal , 
held, thil the sentence wis b id in law, and could not be earned into execution, 12 W. R. 47 =« 3 B. L. B. Ap. Cr 
50. 

427. When an appeal js presenietl under section 417, the High Court ma> issue a 

"arrant directing that the acaised he arrested ind brought before it or an> 
app^fnfm*iopimi{” Sufaordm ite Court, and die Court Wore which Jie is brought mav coinimt 
him to pnson pending the disj>osal of the xppi il or admit him to bail. 

Mote.— 5«# Note l2tos 417 It Is not necessity to give the iccused nonce 1)efore Issuing wirrint 
c/ t6 Cr. L. J. 670 {6) 

428. n) In dealiniy with any appeal under this Chapter, the Apjiellitc Court, if it thinks 

additional etidence to be necessary , shill record its reisers, andmi> either 
Appellate Court may take such evidence itself, or direct it to be taken b> a Magistrate, or, 

ord^reent tob^nke? when the Appellate Court, is a High Court, by a Court of Session or a 
Magistrate 

(2) When the additional evidence is taken b> the Court of Session or the Magistrate, 

It or he shall certily such evidence to the Appelhte Court, and such Court shall thereupon proceed 
to dispose of the appeal 

(3) Unless the Appelhte Court otherwise directs, the accused or his pkader shall l>e 
present when the additioml evidence is taken , but such evidence slnll not be taken m the presence 
of jurors or assessors 

(4) The taking of ev idence under this section shall be subject to the provisions of Chapter 
XXV, a>. if It were an inquiry 

Motes.— 1 Powers conferred apon Crlmfrial Appellate ConrU by s 425 are not analogont to 
those conferred on Civil Appellate Courts by the CIvB Procedare Cede.— A Civil Court his ordinarily no 
jurisdiction to take evidence of lU own mWion, It has to decide the ictiort on the e\idence addus.ed by the 
parties. But a Criminal Court stands on a different looting Section 540 gives power to the Magistrate at any 
stage of the inquiry or trial to examine any witness he may find necessary to come to a projver concluiioti 
Section 42Salso Jn general terms gives power to the appellate tnbuuallo take additional evidence and before 
taking such evidence the Court must record its reasons for so doing 8 M. L T. 413 = 11 Cr. 1*4. 571} 8 M. IfcT. 

423 (1910) M W. N. 829 = 11 Cr. L. J. 734 

2. Scope of sectlon—When Aprellote Court ought not to take farther evidence.— This section 
contemplates further inquiry by taking additional evidence, Vihen ihe conviction by the Lower Court has been 
based upon some evidence vvhlch might legally support it bat which In the opinion of the App*"iil5 Court is not 
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quite satisfactory. It does not empower an Appellate Court so to act In a case where there Is rto evidence legally 
capable of sustaining the charge. 9 B. L. lb Appx. XXXI = 18 W. R. SI. The section does not appear to be applicable 
when the prosecution having had ample opportunities to produce evidence, has failed to do so Per Sundara 
I vER, ] , in 36 U. 4S7. When, however, the prosecution has preterred to adduce evndence and the Magistrate 
prevented them bj holding that it was unnecessary, the case U one in which a re trial maj be ordered or fresh 
evidence called for under this section, 36 M. 457. The powers conferred by tins section are not intended to be 
exercised in cases in w hicli the prosecution having had ample opportunities to produce ev idence, have done so 
and the entire evidence falls short of sustaining the diarge, 8 A. 217 at p.22L See also 6 B. H. & R. Cr.Ca.64. 
The necessity for taking additional evidence must be apparent from something on the record and cannot be 
derived from external information, 3 L. B* R. 114. Note 7 to s. 417 I .Jre also 19 M« 373. Appellate Court 
ought not to allow fresh evidence to be adduced merely because it is alleged to have been discovered after 
filing of the appeal, 31 M. Ill followed. 9 M'l. T. 323 =. (1911) M. B. N. 136 « 12 Cr. L. J. 40. 

Under s. 423 an Appellate Court cannot act upon any additional evidence which was not taken In the 
I ower Court unless the provisions of s 423 of the Code are complied with, 21 A. L. J. 869. 

3. Section limited to appeals under Chapter XXXI.— The power to take or call for further evidence, 
gi\ en by this section is expresslj limited to appeals under this Chapter XXXI 

4. Appellate Court cannot call for a finding nor act npon It. — This section empowers an Appellate 
Court to merely call for evidence and not to call upon the Loner Court for finding When an Appellate Court 
passes sucli an order, the proper order for the High Court to make is to set aside his judgment and direct him 
to restore the appeal and dispwse of it according to Ian , 9 hL L. T. 406 * 12 Cr. L. J. 240 ; 16 Cr. L. 3. 767 (H.). 
The Appellate Court cannot act upon such finding, 1914 M W. 778 — 18 Cr. L. J. 79 j but must come to Us 
own ooncUision upon the evidence taken b> the Magistrate, 16 Cr. L. J. 767 (M.). 5*# alsol BaLL. J.99 ss IT Cr. 
L.J. 332. 

1 Appellate Court caunet direct farther Inquiry by Police.— This section does not warrant an 
Appellate Court sending a case to the Mice for investigation, it having been onginall) started by complaint in 
Court, 1900 A. W. N. 130. 

e. Beaseotfor taking additional eTldeacemaitbe glfen.—Slrr 8 K. L.T. 418all Cr. L.J. 671; 8 H. 
L, T. 423 a 11 Cr. L. J, 734; but failure to do so would be merely an irregularity cured by s 531, 9 H. L. T. 406 a 
IS Cr. L. J. 210. 

7. Pretence of acetued may be dUpenied with when additional evidence It recorded by High Court 
itielf.— Chapter XXX refers to the mode oi taking and recording evidence m inquines and tnals Under this 
section and s. 375 the High Court could dispense with the presence ol the accused, when additionvl evidence 
was recorded by itself Cnmtnal Affeal 52 of I90G Allahabad High Court The same procedure ins adopted 
by the NIadras lli|,li Court in heating theaj>;>e 3 ls connected with the Panga Peddi Harder Case 

8. It It only at an Appellate Court, or when addltloDsl evidence ti called for by Appellate Csort, 
that a Court can record tech evidence la absence of Jnrors Or atsetiort. — Where a Sessions Court in a 
trial by assessors for murder, relied on a statement by the deceased, and the evidence necessary to prove that 
statement was not recorded until after the close of the tnal and the discharge of the assessors, it was Aril/ that 
the evidence was recorded coram nonjudice, 15 A. 135. See also 19 tf. 375. 

9. Practice— date for re*h«aring m«t be Died — Whenever a criminal appeal is sent back for further 
itKiHir). the Appelhle Court should invariably fix •» date for the reJieanng of the case, taking care thit the date 
so fixed u In eich instance sufticicntl) renvite to allow ol a return being made to ihe order of remand— /Vv 
ar.v 2 M 

10. Aecnted it not a wUntia.— Tills scelioii d .es not seein to autlionre the examination of the accused 
ns a w iiness and it does not emixiwer an) Appellate Court to take evidence regarding proceedings IWore a 
Magistrate, such as to depose to the truth of an allegation, lhat the Magistrate had refused toexamine some 
viHness. A jvosecution regarding tlie laWiy of this staiement Is therefore bad A mmmal apfieat Is In reality 
a continuation of the criminal case, 19 K. 451 at p. 453. 

11. Cosrl asked to record evldtcce, not entitled to find.— If the Court tha* takes ibc additional 
evwk-nccis not the \p 51 elUte Court i’sc’i.»t shouM merely ceni*) the evidence to the Appenate Court and has 
no jKiwer to ex;<r<s any oii«nioi on ii or to a'cord acv jixlgment at the case then s*ond on the record This Is 
the luiKiK'n of ll>e Aps'elUle Court, 3 B. U R. ip. Cr, 69. 
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12. Sabordln&te Court taking fresh oTldenee c»n lanctlon preseeation.— .Ulien an Appellate Court 
directs further e\ideiice to be taken by a Subordinate Court tinder thisscaion it is comjietent for the latter 
Court before which such evidence is gnen if any offence against public justice as is described in s. 195 is 
oomnutted before such Court by a witness whose etideuce is being recorded therein to send the case for 
imesiigation to a Magistrate under the proMsions of s 476 19 W R.64b6B Ib K. C9S (F B.}. 

13. Taking additional efldenee and finding opoa itglvei no right ef farther appeaL— On appeal from 
tlie eomiction of a Deputy \ragistrate the Sessions Court got add tional evidence taken and on considenng 
the same dismissed the appeiL It w as contended that the prisoier Ind a further right of appeal H(l‘i that 
no appeal lay for under the present Code the Appellate Court is directed xodtspyte oj the appeal and not pass 
sentence judgment etc as under the Code of 1661 The Appellate Court is not competent to pass a 
fresh sentence and it has no power to consider md determines new case disclosed by the additional evidence 
except m so far as to affirm or modify or set aside the se itence under appeal or to net othcrw ise as prov ided by 
s. 423 {l)(4) under s. 430 the appeal judgment Is final 27 C. 972 wht^ pnctically enemies 2 W R. 13 and 
explains the changes vn the law as laid down by the previous codes. \\ here an Assistaot Magistrate decided a 
casevvithout examining the w itnesses for the defence the Sessions Judge on appeal ordered the evidence of 
those witnesses to be taken by the Assistant Magistrate and on the depositions being returned to him dealt 
with the case and confirmed the conviction and sentence of die Assistant Magistrate that the judgment 
of the Sessions Judge though in form confirming the Assistant Magistrates judgment and sentence was 
fn substance an original judgment and duat an appeal lay from it to the High Court upon the merits 2 W F* 
13, fi W B 69 a1so6 B. L B.4S3=»15 W ILS3, 8 9 B.99andB B. B C. R. Cr Ca.64. 

14. 9beo action ttader this lectloo preferable to re trial?— Where an Appellate Court found that three 
matenal w itnes es had not been exanuned and making that one of the grounds ordered a re-tnal held that 
the proper procedure for the Appef/ate Court to adopt w-as to proceed under sub-sev. (tj of thissecftoff Si C 

15. Pbtlaetlon between directing farther eTldeace, farther ieqalry er re trlaL— .S’re ss. 497 and 
423 A Sessions Judge or Distnct Magistrate aaing under s. 437 (othenvise than as an Appellate Court) can 
only direct further inquiry and has no power to take evidence or direct the taking of further evidence The 
High Court alone as a Court ot Revision under s. 439 has all the powers of an Appellate Court mdudingthe 
power under this seaion 6&ti J 231es6Cr L.J 337 Wliere an Apivellale Court directs a re-tnal unders. 423 
It cannot restnet the evidence to be taken to that mentioned in ns order but should refer the case to be tried 
in anew of the instructions in its order when il is open to the accused to adduce such additional evidence as 
he may desire 9 C. L. J 309 ~ 3 Cr L. J SOi 


429 , When the Judges composing the Court of Appeal are equaUy divided m opinion 
Procedure whe the case with their opinions thereon shall be laid before another Judge 
Judges of Court of of the same Court and such Judge after such heanng^ (i/any) as he thinks 
Apj«al are equally deliver his opinion and the judgment or Order shaU foUow such 


opinion 

Notei.-l Per slmllap p»otJslons.-&/s. 3-8 and 36 of Utters PaienUnt. t5 B 452 , 27 C. 501 and 892. 

2. Whole case referred to and not merely points ef difference.— Where on a difference of opinion 

between two Judges the case is laid before 3 tlird Judge thewhole case is referred to the third Judge and not 
merely the point or points on which the Judges d fiered and it is the duty of the Judge to whom the case »s 
referred to conbider all the points involved before he delivers his opinion and il will be accord ng to ue 
opinion of such Judge that the judgment will folkw 38 C. 202. 

8. Where Jndges agree as to one and disagree a* to another accused — I am not now concerned w iih 
the question of the trial o! two prisonere w ith regard to one of w honi the Judges composing the Court of Appeal 
may be agreed m their opinion while as regards the other the Judges may be equally divided in opimon. 
In such a contingency it is quite possible to maintain the view that, upon a reasonable interpretation of the tcTO 
case vvhal has to be laid before another Judge is the case of the pnsoner as to whom the Judges are equally 
divided in opimoru /Vr Mookerjee, J SSC.202 

4. Section does not apply to hearing of application ender ■ 193 (6). — ^The Section does not apph to 
theheanngof application under s. l9o (6) to revoke a sanction granted by the Lower Court orto give a sanction 
refused by it. If the Judges are equally divided,tbecase is governed by s. 36 of /Ar Zef/rri is the 
opinion of the senior Judge prevails 22*1 L.J 4t9(p B.)= SS Cr L.J 209 
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430. Judgments and orders passed by an Appellate Court upon 

appeal'*^ appeal shall be final except m the cases provided for m section 417 and 

Chapter XXXII 

Motes.—! Section 417 gnes a nght of appeal to Government against acquittal Chapter XXXII deals 
with reference and revision. 

2 Finality of judgments and orders — s 369 and Notes thereunder at pp. 934—938 Where a 
Sessions Judge enoneously dismissed an appeal on the ground that it was barred by limitation but on 
discos enng the error, admitted the appeal and acquitted tbe accused the High Court held the order of acquittal 

and not open to review 19 B 732; 24 P R 1887 
421 for non appearance of appellant it is open to 
• C.R.Appx.XXIX, 5N I..R.76 = 9Cr L J 593. 
Such an order of disposal without hearing on the merits is not a judgment 10C.li.J BOslOCr L.J 287 
As to finality of judgment in Sonlhal Pirgannai see 12 C. 536 An appeal judgment on a sanction application 
IS final 23 B 50 also Note 3 to s 42S and Notes 18 to 20 to s 421 

3. Section applies to High Courts.— An order rejecting an appeal summarily and without calling for 
records is final It is immaterial whether such order ts made before or after the papers are called for I B 101 
dishngttsshxng 7 Bom H C. R Cr Ca 67 See also 14 C. 42 and Note 8 to s 434 and Notes 12 to 16 to s. 369 and 
Note 7 to s 439 

431. Every appeal under section 417 shall finally abate on the death 
peali^^'*'”*”' of -qv of the accused andexery otherappeil under this Chapter (except an appeal 

from a sentence of fine) shall finally abate on the death of the appellant 

Motes —1 Reason for the ezeeptlon —\\e think that an appeal against a sentence of fine should not 
abate by reason ol the death of the accused because it is a matter which affects his estate We ha\e accord 
ingly excepted this case.— .Jr/ Com Rep 

2. Result et the death of one of sexeral •ppellants- Two persons were tried and convicted by a 
Sessions Judge of criminal breach of trust and sentenced each to one j ears rigorous imprisonment and a fine 
ofRs. 1 000 Both appealed to the High Court against the conviction and sentence and one of them died 
pending the deasion of the appeal The conviction and sentence on the living appellant were reversed but no 
order was passed as regards the dead one On the application of his nephew for reversal of conviction held 
that the appeal of the deceased appellant abated on his death but that his representatives had their remedy 
by a; plication to the Governor in Council 19 B 71*. Even ihe High Court cannot call for and examine the 
record of such a case with a view to revision and rectification 6 P R 1893. See conlra 2 B 564 The words 
newly introduced meet the above Rulings. 

S. Abatement of revliIoR proceedlugs.— By analogy to s. 43t all applications by way of revision abate 
on the death of the applicant 6 F R. 1693 contra 3 B. 964. 

4. Appeals agalast compsiuatloD directed under a. 390, do cat abate.— U’here compensation has been 
awarded under & 250 and an application for revision against this order has been made pending whidi the 
petitioner dies the application docs not abate also but can be prosecuted b) his legal represenutives, 34 P R. 
1908— SCr L.J 103. 

CHAPTER XXXII • 

Of Reference and Revosiov 

432. A Presidency Magistrate may if he thinks fit refer for the opinion of the High 
Reference by Presi Court any question of law which anses m the honng of any case pending 
dency vUgtstrate to before him or may give judgment in any sucli case subject to the deasion 
High Court. of the High Court on such reference and pending such deasion may athcr 

commit the accused to j.ul or release bim on bad to appear for judgment when called upon 

(t 0) rf l(t XXXVII if l.is MEinrucaaamMd armu U e prate iTTtdem.v&I«r lU. ChaiVrM 
UrwcBT* Cut.ltC.tX. 
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Notes —1 Reference before hearing of cate cannot b« made^A Presidency Magistrate cannot make 
reference under thjs> section beiore the hearing of a case, t Born L R 621 

2 Reference to High Conrt matt be on a qaeatlon of law —A reference to the High Court under this 
section must be on "i question of law as distinguished fromoneof fact Ratanlal 83S, tg whether the words 
stand to ply for hire in s 22 of Bombay Act VI of 1863 include walking or driving slowing nloiig tj e road 
for a fare is a question of lact and as the Act contains no dcf mtion of the esj ressfon stand to j ly and m 
thesbse/ce of any definition extending the meaning of the word stand it shoul 1 be understood m ns 
po] I lar sei se Batanlal 639 


3 Practice of High Coart on reference —Upon a reference under this section the High Court only 
deals with the particular points of law stated for hs opinion but not with the facts of the case nor any other 
ob/ection to the validity of the proceedings referred 33 C. 193. The order passed is conclusive both as to the 
merits o! the case and as to the quantum of punishment J890 AWN 223 

4 Right to begin —In a reference by a Presidency Magistrate to the High Court as to whether on the 
facts stated any offence has been commuted by any accused person it lies on the prosecution to makeout that 
sn offence has been committed and under the arcumstances the prosecution must begin l9 C. 380 

5 Except Presidency Magistrate no other Magistrate can refer for opinion —A District Afai,istrste 
has no po ver to make a reference He can only bring n case before the High Court by way of revision This 
section gives po ver onij to a Presidency Magistrate 18LR.4®0CrL.J2iS A Sessions Judge cannot refer 
a CISC to the High Court on a point-insmg in a pending appeal 13 A L J 477«»16Cr L J 433. See botes 6 
ai (1 7 to s 438 


433. (1) When a question has been SO referred the High Coiirtshall 
pass such order thereon as it thinks fit and shall cause a cop} of such order 
to be sent to the Magistrate by whom the reference was made who shall 
dispose of the case conformably to the said order 

(2) The High Court may direct by whom the costs of such refer 
ence shall be paid 

Notes -1 High Court sitting la appeal cannot rerlew —The High Cm rt sitting m appeal cannot re\ lew 
m order passed b) it under this section Rataalal63S 5 ;rr NoteTiinders. 439 But when the Magistrate does 
not dispose of the case (xinformably to the order of the High Court an appeal will lie under s 411 against the 
decision of the Magistrate 

2 Power of High Courts to grant costs under this section —The High Court has no junsdictiou to 
grant costs lu criminal cases except in those cases where the Code of Criminal Procedure makes express 
provision The maxim expressio untus estexclusto atterta applied 43 M 913. 


Disposal of case 
according to decision 
of High Court 


Directio 1 as to costs 


434, (1) When any person has in a tnal before a Judge of High Court coiisibtmg of 
more Judges than one and acting in the exercise of its original criminal 
quSoM°am®nV'^in jurisdiction been convicted of an offence the Judge if he thinks fit msy 
original junsdici on of reserve and refer for the decision of a Court consisting of two or more Judges 
High Coi rt Court any question of law which has arisen in the course of the tnal 

of such person and the determination of which would affect the event of the tnal 

(2) If the Judge reserves any such question the person convicted shall pending the 
decision thereon be remanded to jail or if the Judge thinks fit be admitted 
quem“n mtervid*' ® « ^ail and the High Court shall have power to review the case or such 

part of It as may be necessary and finally determine such question and 
thereupon to nicer the sentence passed by the Court of original jurisdiction and to pass such 
judgment or order as the High Court thinks fit 



Ss 432 435] OP REFEREKCK AKD REViSIOtJ. &13 

Notes.—!. Analegoas proTlslons.— (*) Chartered High Court. — See els. 25 and 26 of the letters Patent 
pnnted in the Appendix 

[it) Chief Court of Lower Burma —See ss 11 and 12 of the Lower Burma Courts Act VI of 1900 

(in') Punjab See Act XVIII of 1884 

2. Reference partly dlicretionspy.— It ism the discretion of the single Judge constituting the High 
Court whether or not he will reser%e a point of law for the opinion of the High Court consisting of two or more 
Judges, 10 B. H. 0. R. 73. In 22 B. 112 ( Tdak's Case) the application was refused The statement of the Judge 
who presides at a trial as to what has taLen place at it is condusue Neither the affidavits of by-standers, nor 
ofjurors, nor the notes ofcounsel, nor of shorthand wnters are admissible to controvert the notes or statement 
of the Judge. 

3. Point flf law malt be one arising In coane of * trlaL When a point of law is raised before the 
accused is called upon to plead, it cannot be referred under this section to the Full Bench, even if the presiding 
Judge wished it, 28 C. 211. 

4. Prisoner's conasel has the right to begin.— Where, on the application of such counsel, a question o! 
law his been reserved for the decision of the Court under this section, the counsel for the accused must begin, 

8 B. 200. 

3. Power ezersised by High Coort la a power of roTlew.— The power exercised by a Court sitting as a 
Court to decide questions of law reaened in criminal cases under this section is the power of review and the 
Court IS a Court of reference and revision, 8 B 200 . This is the High Courts power of review referred to in 
s 369 5ifeNote 12atp 936 and 7 A 673j 3 W R. 6 I, 10 B. 176 (P.B ). 19 B.731; 23 B 50. 

6 . Power of High Court on point of law reserved, to eontider merits of case —The High Court on a 
point of law reserved under this section has power to review the whole case and to determine whether the 
admission of the rejected evidence would have affected the result of the trial, 1 C. 207 s25 W. R. S 6 ; 3 B. 6 i| 
9Bora.H.aR.SS3t 10 &1.. J. IS.lOCr L.J. 193.32 8 111{ 17 C.642 ; 25 H. 61 { 4 C. W.M. 433. The question 
of appreaation of evidence is not one of law, 4 Bom. L. R. 986. 

7. High Coartlscompetest to dliposeofcasefloally —The accused being upon his trial for murder, 
two principal witnesses for the prosecution O and Af, were tendered pardon by the committing Magistrate 
under s. 337, and were accepted by them. The Judge read to the jury statements (which had not l>ecn admitted 
m evidence) made by G and M, purporting to have been taken under s 361 , held, that the improper reception 
of such evidence constituted a deasion erroneous in point of law olculteU to prejudice the pnsoner Under 
s. 167 of the Indian Endence Act and s 537, the High Court went into die merits f)f the case quished the con 
viction and acquitted the prisoner. 17 C. 642. See also i C. W. N. 433 and 25 M 61. 

8 . Except HDder this section a DItIsIob or Fell Bench of High Coort cannot revise Jodgment of 
single Judge exercising criminal Jorlsdlctleu.— The powers ot a single Judge in a mitter with which he has 
Junsdiaion to deal are the powers of the Court and cannot be m any way controlled b> a Division or Full 
Bench of the Court. As no appeal lies, no revision lies, 1 P. R 1909 b 9 Cr. J, 306 { 4 P. R. 1909 b 9 Cr. L. J. 
378. In 32 B.ill (FB.) it was held (m a case arising unier the Letters Patent} that in the al>scnce of any 
reservation of the point by the trying Judge as provided bv cL 25 or of any certificate from the Advocate- 
General under cL 26 the Courtwas precluded from re^jpenui' a question which was deaded I 7 the Judge 
presiding at the trial i>ee also 35 M 397. 

435. (I) The High Court or any Sessions judge or District Magistrate, or any Sub- 
Divisional Magistrate empowered by the Loot Government m this behalf 
Tower to call for may call for and examine the record of any proceeding before any infenor 

of infenor Cnmmal Court situate within the local limits of its or hts junsd-Cbon for the 
purpose o! saiisUmg itseU or himself as to the correctness, legality or pro- 
pnetv of inj finding sentence or order recorded or piss-d, and as to the regularity of any proceed 
mgs of Midi inferior Court “and miv. when calling for sudi record direct that the execution of 
any sentence l*e suspended and. if the accused is in ctmfmtn^rt. that he be released on Uait or on 
his ow n l*ond pending the examination of the record “ * 

• T\*«* 9ari» !• ” l■»l T^ ^l l It Art XV lit cT l> 1 ..lit 
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* ‘ Explanation — All Magistrates whether exercising original or appellate junsdichoa 
shall be deemed to be inferior to the Sessions Judge for the purposes of this sub-section an4 d 
section 437 

(2) If any Sub-D» isional Magistrate acting under sub-section (1) considers that any s^^h 
finding sentence or order is illegal or improper or that any such proceedings are irregular hes^^ll 
forward the record with such remarks thereon as he thinks fit, to the District hlagistrate 
t (3) ^ 

(4) If an applicauon under this section has been made either to the Sessions Judg^ 
District Magistrate no further application shall be entertained by either of them 
Note —The old clause (3) stood as follows — 

(3) Orders made under ss 143 and 144 and proceedings under Chapter XII and % I7Sare not proc(=c‘l 
ings within the meaning of this section 

By the omission of this clause orders under ss 143 144 and 145 to us and 176 arc now subject to 
revision 43 C 522 holding that the High Court has jurisdiction to set aside proceedings under s. 14$ is m 
consonance with the law as now amended. After the amendment by the omission of clause (3) of s. 435 

not now seem necessary to haie recourse to s. 107 of the Government of India Aa (SandO Gee C.T 61)to®®t 

aside a proceeding under s US 


I— nature and scope of REVIBIONAL JURISDICTION 

Notes— 1 Scheme of revlslonal jarhdletloii, «s 135 to |39 —Genera) revisional junsdiojon ts 
conferred by ss 439 433 and 439 Under these sections the Sessions judge and the District Magistrate 
cannot themselves interfere except to suspend the execution of a sentence or grant bail but can only rep^*^ 
to the High Court and the High Court may in its discretion exercise any of the powers referred in 
(1) As regards dismissals of complaints under ss 203 and *04 (3) and orders of discharge there is hO 
appeal as there is m cases of acquittal and conviction and tie Legislature has not thought it sufhcie”^ 
to leave these orders to be dealt with uider the general revisional jurisdiction already mentioned 
has conferred special powers m regard to these orders on tlie High Court itself as well as on the Sessio'’^ 
Judge and District Magistrate Section 436 empowers Sessions Judges and District Magistrates to comn^'^ 
for tnal direct in cases exclusively triable at Sessions In less serious cases not triable at Sessions u i* 
open to the High Court Sessions Judge or District Magistrate to make on order for further enquiry 32 
220 at p 233. Ss 439-433 presCTibe the method by which the records of any criminal case come to tP® 
High Court and the power to deal with the record is prescribed by s 439 Ss. 439—438 provide the machine^ 
and s 439 the power to deal with the record 36 H 276 , 17 0 C 23 = 15 Cr j L J 817 Ss. 435—439 must be rea^ 
together 15 C. 608 at p 617 } 40 C 477 (F B ) and w Note 1 1 to s 436 Note 4 to s. 43? and Note 3 to s. 439 

2 This Chapter does not affect original Jorlsdlctlon of Magistrates — Revisionat powers conferred d” 
superior Courts cannot be regarded as in any way impliedly restncting the junsdjajon conferred on Magistrates 
to inqilire into offences— /Vr White CJ 29 M 126 (FB). .S3r# also Note 20 at p 586 Note 13 to s 436 an^ 
Note 3 to a 437 

3. Calllog for record not a stage of any Judicial proceeding —The call for the records of a cas® 
underths seaio i by a District Magistrate etc is not a judiail proceeding soasto give him junsd ction 
make an order unders.476 in respect of a case d sposed of by a Magistrate subordinate to him HM I< ^ 48® 
= 3Cr L J 113; 11 N L R 38 = 16Cr L J 289 In 25 M 559, the Court refused to deade whether an ordet 
passed after and as the result of an examination of records under s 435 was a judicial proceeding 
Note 21 

n— COURTS IN WHOM REVISIONAL POWERS ARE VESTED 

4 High Court.— s 439 and Notes thereunder as to the revisional powers of the High Court 
0 Bettloni Jsdges. — yt// J^fagulrales inehding ike District Jllagtslrdle and a District Magistralt 
acting under s 30 are inferior to the Sessions Judge for purposes of revision — The Magist racy ar^ 

• TbU axpUnkt on wm addMl by AH XVIII of l»» a 116 
t SubiMtlOB (3) WM om tt*d kr IS <r. 
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s 435j 

subordinate to the Sessions Court, only for the purpose of reference to the High Court in cases in which Tension 
IS required. See s. 17 (5) and Notes thereto It will be the duty o( Sessions Judges carefully to peruse the 
Judgments and orders of the sub-divisioaal and hrst dass Magistrates submitted to them by District Magistrates 
and to report to the High Court, without delay, any case which, in their opinion, calls for revision or any 
doubtful case. They will not themselves issue proceedings cnticising those of Alagistracy except on appeal. 
District Magistrates should comply with all requisitions for rectwds, returns and information made by Sessions 
- Judges with regard to any case referable by them to the High Court They should also render any explanation 
which Sessions Judges may require from them or from Subordinate Magistrates in such cases — Mad, H C Sul , 
17M December, 1854 The duty of aiticislng the proceedings of the Subordinate Magistracy, is a duty devolving 
upon the superior Magistracy and not on the Sessions Judge, 7 M. H, C. Jt Appx. XXTIJ 

(a) Addtbanal Sesttom Except the power conferred by s. 438 (2), an Additional Sessions 

Judge would ordinanly appear to have no power to act under Chapter XXXII The expression ‘ Sessions 
Judge ' was substituted * for Court of Session ' by the 1898 Code See s. 43S (2). 

(4) Aistslanl Sessions Judge —UxHetnz to the terms ofss 17, 193(2), 409 and 433 (2), an Assistant 
Sessions Judge is not competent to exercise any of the powers conferred On Sessions Judges by Chapter XXXil 
See 9 B. 164 (Joint Sessions Judge) , and 37 A. 286 (power of Assistant Sessions Judge to hear appeals). 

(c) Joint Sessions Judge —Under the old Code it was held that a Joint Sessions Judge had no power 
to act under Chap XXXII, 13 W. R. 21; 9 B. 161 B. 332. The present Code does away with the office of 
Joint Sessions Judge 

6, Dletrlst Hagtstf ate —All Magistrates appointed under ss 12 13 14 and 15 are subordinate to the 
District Magistrate, set % 17 (1) and Notes thereto 

Additional District Magistrate Additional Disuict Magistrate appointed under s lo (2) is also 
subordinate to the District Magistrate see Note 4 to s 10 and Note 15 (ii). 

7. Sab'Dlrlitenal Vaglitrate ipeeUlly empewered.— In Madras and the Punjab, all Sub-Divislonal 
Magistrates have been empowered to act under this section.— /brr St George Gazelle, 1883, p 13, Punjab 
Gazelle, 1883, p 37 In Upper Burma (with the exce|>tion of the Shan States), all Sub-Di visional Magistrates are 
by Reg Vof 1892, Act V, empowered to call for records under s. 435 The power, however, is limited by sub^c 

they cannot sanction a prosecution, 7 W. 360. In perusing the calendars under this section, these 
judiaal officers are merely acting within its provisions which are, tosati'.iy tliem»elves as the correctness of any 
finding, sentence or order, etc They are not then aamg m aii> suge of a judicial proceeding If a District 
Magistrate thinks that an order of a Sub Divisional Magistnie is not legil or proper, he can acting under ihis 
section, report the matter to the High Court, 26 H. ISO. 

6. ProeecdIngefUagUtratt not empowered, vokL— If an> Magistrate not being empowered by law in 
lhat liehilf, calls under this section lor proceedings, his proceedings shall be void, h 530, cl [m\. 

111.— COHCDRRENT JURISDICTION OF SESSIONS JUDGES AND DISTRICT 
UAGI6IRATE8 UNDER THIS CHAPTER.-8UB-SEC. (4). 

9. Powers of Beitfoat Jadjes— 

(0 Sessions Judge tneompeUnl lo act either '‘suo mjtu " or on afpheatxon ajler District Magiitratt hat 
httnmoved under s 435 -In IT M.L. J. 143 — 

that after an application had lK«n made to the ' • 

to the Sessions Judge IS expressly forbidden by . . 

to revise the orter passed b> the Distria Magistrate in revision, but only to call for the record and report the 
District Magistrate s order to the High Court. See also 17 C. W. H. 451 — 17 C L. J. 503 — 14 Cr. Z.. J. 131 A 
Sessions Judge is competent to entertain an application or act no motu to call for the record of a case in which 
an application has been made to the Uisinct Magistrate under a. 433 and re'er the Dtstna Sfagisira'e’s order to 
the High Court, the prohibition in sul>.srt (4) being as applicable to such an applicaiion the object of which 
was that the Session* Jud^e should not revise the order fussed b> the Distna Sfigiflrate In reTliIon.10 
It.P.tV13.-f4Cr.L. J.1S4. \ Sessions Judge has conciH-ert Jonsdiction with the District ilagistrate under 
this sealoa , therefore, w here an aonised, charged with murder is discharged by a fjrst-dais 5f agistra'e and bis 
order Is upheld b) the District Magistrate, a Sessions Judge cannot direct Lhe ljst<Uss Magistrate to eommit 
the accused to Court of Sessions, XaUalaJ 837. Ko*e 2 to s. 436. 
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916 THE CODE OF CRIMINAL PROCEDURE [Chap XXXlI, 

(it] Sesst/?/tsJadge €annal direct fiirlA€r taqutry afUr Dtslnct Jldjgtslrnle Aits dtall tvith case under 
s 435— i*«22C 373} 17 C. W. N. 431 => II Cr. 1. J. 123 and Nole 6 to s. 437 

[m) Sessions Judge can refer proceedings of District Magistrate under s 433 to J-Jtgh Court 
the matter of reporting a case to the High Court for orders, both the Sessions Judge and the Distnct Jifagistrate 
have concurrent jurisdiction, but the Sessions Judge has no jurisdiction to review an order made by the Distnct 
Jtlagistrate under s 437 refusing a further inquiry It is open to the Sessions Judge to refer the matter to the 
High Court under this section, 22 C. 373} 17 M. t. J. 133=*5 Cr. L. J, 132, 

{tv) Sessions Judge can refer proceedings of District Magistrate exercising appellate junsduhon — 
Under the old section it was held that a Sessions Judge has no jjower to refer to the High Court the 
judgment of a District Magistrate given in the exercise of his appellate junsdiction as he is not then an 
inferior Cnminal Court to the Sessions Judge withm the meaning of s. 485, II C. W. N 206. But now under 
the amendment of sub-sec (IJ b> the addition of the explanation that all Magistrates whether exercising original 
or appellate jurisdiction shall be deemed to be inferior to the Sessioas Judge for the purposes of the sub-section, 
14 C. W. ff. SOB IS no longer good law ft may be abo noted that 3 Lah 23 hofds the same view as i' 
embodied in the new exphnatioii to sub-sec (i) 

{v) Poioer of Sessions Judge to revise orders oj District Magistrate under s 195 In 30 A. 109, it 
was Atf/d that a Sessions Judge has no jurisdiction to revise an order of a Distnct Jfagistnte setting aside an 
order Ota third<lass Magistrate refusing tosanaiona prosecution under s. 211, I p C on tlie ground that the 
only Court to which an appeal lies from an order of a thifd<!ass Magistrate i« the District Magi«nte See, 
however, the recent Full Bench Ruling in 30 M. 332 and Note 2i5 at p Si) 

(t/j) competent to revise proceedings of a District Migistrate acting in the extrcMe of 

his origin il criminal junsdiction —See 12 C. 473 (F.B ), 15 P. R. 1904 and Note 1 to s. 436. 

10, Powers of District MagUtrate— 

(i) Dislrtei Magistrates cannot either on application or ' suo motn' act after Sessions Judge has dealt 
mlhcase mderthu Oiir/fer— After the Sessions Judge had refused to imerfere with an order of discharge by 
a second-class Magistrate the District ftfagistrate acting suo tnotu directed the committal of the accused, //'/d 
the committal was invalid. What the Distnct Magistrate might not do on application he could not do suo tnotu 
by dispensing with an application Tlie fact that the District Magistrate passes the order of commitment 
without the knowledge of the Se»siou> Judges refusal does not make it less illegal The reason for the 
prohibition is the avoidance of a conflict between the orders of two di'-tfict authorities having co-ordimte 
powers, 26 M. 477 , Ratanlsl 837 is no longer law, having regard lo Mib-sei (4). But see 17 Cr L J. 497. 

(«) Distnct Migtsirale cannot direct further inquiry under s 436 wketi Sessions Judge has already 
passed orders under that section Sec Note 5 to s 436 

(«»} District Afagfs/ratc cannat under s 43S refer proceedings of Sessions Judges to Jd,gA Court— 
He must move the High Court through the Public Prosecutor— A District Magistrate has no power to call for 
the record of a Sessions Court under this section as the District Magistrate is subordinate lo the Sessions 
Judge, and tlie High Court will not interfere on a teport under s 438 made by a District Magistrate who is 
dissatished with the proceeding* of a Sessions Judge 3N L R 149s:4Cr.I< J. 432 where 23 C 2 iOKjollo 2 ted 
and 0 A. 362? 13 W. K 42 and 8 B. 307 are referred to A Disuicl Magistrate Ins no power to refer the 
proceedings ot a Sessions Judge acquitting an accused person, who had been conv icted by a Bendi of Maps- 
trates, to the High Court, 6 C. L R, 245 j also 18 & 180 } 8 C. 875 1 14 W. R 25 If he coasiders that there ha-, 
been a miscamage of justice in the Court of Sessions, he should communicate with the Ptihhc prosewtOT 
as to the case in which he thinks such miscarriage has. occurred, and invite Ins assistance to move the High 
Court with regard to iL (9 A. 382} 10 A. 146 , 12 A. 4M, 34 A. 3«/<77fcm'r(lj 25 A. 128 , 1 B. L C 49=8Cf.UJ. 
181tA/<zrf H C Pro.nth Sepiember,mB,i.2n.\i T.170= I912M.W.N 812 = 33M.t J 732 = 13Cr.L J.714} 

28 A. 91; 2 N. L R. 119 » 4 Cr. L. J. 422} 23 C. 249} Rstanlal 601 and 623 } or to lake steps for an appeal against 
tlie order of acquittal by the Sessions Judge, Ratanlal 312, followed in 8 Bom L R 1099, where it was held tiiat 
when a District Magistrate finds that the sentence jwssed by a fifst<Ias'i Magistrate and confirmed m appea 
by the Sessions Judge i-, inadequate, he Is not competent to report the matter to the Jligh Court under thiS 
section, but should bring the fact to the notice of the lx>cat Government to have the High Court moved through 
ihe I’libht I rosecutor In 10 JL 146 and 23 A. 91, the Allahabad High Court observed that, as a general rule, it 
wuiilil not entertain a reference from a Dismct Alagistnte which had for its object the enhai cement of a 
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sentence passed by a Sessions Judge as a Court of appeal ; Mr also S Lah 11. So also 6 Bom. B. R. 1099 = lCr. 
L. J. 1113. In 36 A. 378, Chamier, J , held that it was \ery doubtful whether the District Magistrate is entitled 
as a matter of law to make a reference for the enhancement of sentence passed in a trial held by the Sessions 
Court , but assuming that he is so entitled it is extremely inconvenient that the District Magistrate should be 
allowed to criticise an order of a Court su)>enor to him inthisway Heshould however, do so only in very 
special cases, 10 A 148 , 15 H. 36 A District Magistrate has no power to criticise or refer to the High Court, 
the proceedings of a Court, like the Sessions Court, supenor to his own Weir II, 565 and 566 ; nor is he compe- 
tent to report to the High Court under this section an order passed by his predecessor in office. But the fact 
that the reference w as imp oper need not necessarily prevent the High Court from passing the appropriate order 
under the circumstances of the case, as it has ample powers under s 439, RatanIaI652, 14 W. B 25,41 Bom. 47 ; 
24 A. L. J. 224 

(tv) Dtslncl MigtUrale cannot withhold order of Sessions Judge even tf wrong —The District Magis- 
trate must forw ard the orders of the Sessions Judge to the Magistrates to whom they are addressed He has 
no right to withhold the order because in his opinion it is not a legal order if he desires to obtain a revision of 
such orders, he should move the High Court through the Law Officers of the Government 9 A. 362 and 18 C. 186 
referred to, 8 U. L. T. 83 » 11 Cr. !• J. 327. 

IV.— OVER WHAT COURTS AHD PROCEEDIHGS BEVISIONAL JURISDICTION 
MAY BE EXERCISED. 

11. No revialonal Jurisdiction under this Chapter over proceedings of Conrts other than ‘ criminal,'— 
Thejiowerto revise proceedings under ibi> Chapter is confined to proceedings of inferior Crvntnal Courts 
and docs not extend to the proceedings of Ctvtl or Revenue Courts A Sessions Judge or a High Court has 
therefore no power to call for the records of Civil Court A Cnmtnal Bench of the High Court cannot, therefore 
interfere with the proceedings of a Civil or Revenue Court under s i95ors 47b 5Ve26 A, 219 (F.B ), 1904 A. W. Ni 
170} 1902 A. Vr.N. 202; 28 A. 654} 31 A. 38$ 8 0 W. N. 73 , 40 & 477 (F.B ) 28 M 13»}36H.72, Weir II, 841 and 
6Q2}4L.B.IL339«-9Cr.L.J.24}4L.B.R.138a7Cr.t, 4.418;7 L.B.R.78 ^6 Bar. L.T. 144 o 14 Cr. L. J. 496 1 
1915 U. 6. B. Ill, 83 — 17 Cr L.J.83, 19 C. W N.447«-21C.L.J.198al8Cr.L.J 288,17 0 C.29» 15 Cr. L. J 317 
(where 40 0. 477 It 6 0. C. 216, dirMbf/d/rn/v and 13 0. C. 198 — 11 Cr. L. J 514 distinguished), nor 

over a Magistrate exercising civil (lowers, 9 Bom. L. R. 1347 — 6 Cr. L. J. 435. In 26 6. 783 the point w is raised 
but not decided 

Contra.— In PUNJAB and CENTRAL PROVINCES it is held that it is com]>etent to the High Court 
under ss 43a and 439 to revise the orders made liy Courts other than criminal in any proceeding under Uns 
Code, r under ss. 476 and 195,5 P. R. 1908 » 7 P. W. R. 1908 » 7 Cr. L J. 231 (F.B) 4 N. L. R. 140 — 8 Cr. L. J. 
331. 

12 Conrtt held ta be not criminal— 

(i) Jncomedax Officer m aWervime Onirt and not a Cnminat Osurt.— -An Income-tax Olheer 
adjudicating upon a petition for reduction ol income-Ux or hearing an appeal under the Income tax Act II of 
1888 IS a Court and com(ietent to sanction prosecution under s. 476, but the High Court has no i>ower to 
Interfere with such order under a 435 as the Income^ax Officer is not a Cnminal Court, 26 11.72 , 33 B.642 
(F.B ) , 44 P. R. 1903 — 3 Cr. L. 7. 128 ; 3 8. L. R. 66 — 10 Cr. U i. 393 and 15 Cr. L. J. f. 

(li) District Kcgistrarnot a Cnminat Ctrarf— Distnet Registrar is not a Crimtiial Court wilihin the 
meaning of this section and an order by him granting sanction cannot be rev ised, 14 Bora. L. R. 970 — 1 Ben. 
Cr. Ca. 314 — 15 Cr. L. J. 843 ; S3 A. 109. Cf 30 11.326 and Note 44 at p. 502. 

(tit) Setlletnenf Officer under the Bengal Tenancy AtL~-Ar\ order nude under s. 476 b) an Assistant 
Settlement Officer under the Bengal Tenancy Aa cannot be revised under s 439, as it Is not an in'erior 
Criminal Court, 40 C. 477 (P.B.V 

(ir) Magistrate acting under s ^ ef the Bombay Dntnct Wrf- Under s. 8b of ike 

Bombay Ihsfnct MuntetfaJiiies Act, III of 1901, a Magistrate heanng an appeal under that section is merel) 
^e apftcll-tte authont) having Jurisdiction to deal niih the quesuon o* a ovil Ilabilty He an tnfc 

CViwiaa/ Court to whirfi alone the feMSional jnnsdtnion trder this «eaton is rmit ^ IL 

A Cr. I» 425, but xrr Note H (\}i\ 
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IS. Caies Trhere ravkional Jnrlidiction It apecUlljr prohibited— 

(0 Preis Act, s 22 ^See Note 40 to & 439’ 

[it) Extradition of 1903— See Appendix and Note 41 to 439. 

(j«) Reformatory Schools See Appendix and Note 39 to s 439 


14 Coarts and proceedings which have been held to be within the revislonal Jarlidletlon — 

(*) Order under Eastern Bengal and Assam Disorderly House Act— A. Magistrate making an order 
under Act II of 1907 (E B and A Code) is an inferior Criminal Court and the High Court has Jurisdiction to 
revise such order, as the information which lies at the root of the proceedings thereunder by virtue of s. 2 is to 
be received by a first class Magistrate, who is an offici'il whose character is determined by this Code, 87 C. SSI 
(ii) Order under s 2S3 of the Cantonment Code, 1899 —An order purporting to have been made under 
s 283 of the Cantonment Code, 1899, is judicial order and not merely an executive order and therefore subject 
to the revistonal junsdiction of the High Court, 9 P. R. 1909 «= 30 P, R. 1909 «= 11 Cr. L. J. 17. See also 1 P.R* 
1906 j 33 P. R, 1905 

(«0 Orders under the CaUutti Municipal Act III r>/ 1899— The orders of a Magistrate under 
ss 449^50 of ike Calcutta Municipal Act are open to rexision by the High Court, 33 C. 287 \ 34 & 341 1 29 C.491. 
Where the Legislature by express enaament (s 64S) vested a discretion in the General Committee, the High 
Court will not interfere if the acts done are within the provisions of law, 34 C. 30. 

(iv) Inspeclot'Ceneral of Police —Act K <>/' 1861— Under ss 4 and 6 of Act V of 1861, the Inspector 
General of Police IS a Magistrate and if he gives sanction his proceedings may be revised, 9 P. W. R. 1905 •=> 
7 Cf. U J. 891. 


(i/) Proceedings under Indian Railways Act— A Magistrate’s proceedings under s. 113 oi ike Indian 
Railways Act IX of 1890, are open to revision by the High Court under this section and s. 439, 18 P. B. 189« 
(rf) Forest Act VII <?/i878— The terms of s. S8of the ForesA Act do not exclude the revistonal 
powers of the High Court over a subordinate tnbunal in the exercise of its aiminal junsdiction where there has 
been material error m a judicial proceeding, 4 A. 417. * 


(.1.1 Bembay Dutncl MimcifMiet AcHIJo/mi -In a case inslituled under s ISl (2) of the 
V13 , the using of a place m a certain manner after notice has been given unders 151 (I) the mere fart can 
being given is not conclusive evidence of the user of the place contrary to the ^ * 233”'*”**^*^ 

ingredients of the offence must be proved as in any other criminal tnal 8 B. L. R. 238 >=* 1 r. 

(mil) B'oriWj Br^a^i cf Centred Ad XIII cf IBSS-Tho High Court has under 

ss 435 and 439 ol the Cr Pro. Code to revise an order passed by a Magistrate directing ®”her _ 
advance or specific performance of the contract under para, J ofs.2 of the Wor ens reac 
Act Xni of 1859, 43 B. 607. 


15. Power, of revl.lcii limited to proceeding, of “loferlof Court. ’’-Within the temtorial Junsd.rtion 
of a High Court, all other Courts are mfenor to it . m a Sessions Division the Sessions Court is su^nor to all 
other local Cnmlnal Courts, and all such other Courts are mfenor to it, and m a district all other ^^®S»str 
are by s. 17 subordinate to the Magistrate of the District, and consequently inferior to him and inJenor as nmc 
for the purpose of s 435 as in any other respect, 18 C. 473 (F B ) 


Infirurf statutnbly inoompel.n, to holder o.erasi! equal powers It catties ""‘I"' *' “'j 
ol suhotdination, which latter means inletiot in tank" 9 B 100. It is mote comprehensive than the wora 


the relation of a second 


subordinate, 8 M. 18 (F.B ). There may be inferiority without subordination as in t ts 

or third-class Magistrate to the Court of Session, 18 C 473} 10 C. 263 and 831, 7 A. IS 
not competent to refer the proceedings of a superior Court to the High Court on the grouii .t - 

improper. 6 & L. R. 243 and 8 C 876 A Bench, FuU or Divisional, of a High Court cannot revise oroere o 
single Judge of the High Court as ihere IS no inlenonty, 4 P P. 1S09 «s9 Cr. L 3. 378; bP- • “ 

814; 14 a 42. 


(») All MagislraUs including District Magistrate inferior to Sessions Judge —See Vk 
1889 A. W. M. 100 Even a Distnct Magistrate actingund^r s 30 is inferior to the Sessions Judge, 18 F B. i ♦ 
See Note 1 to s. 436 and Note 5. 
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(i») Firsl'Clau Magisiraie \nfenor to Diitnct Stagtilrale — The Court of a Magistrate of the first 
class IS inferior and subordinate to that of the District hlagistrate, who is superior in respect of executive as well 
as judicial functions to all other Magistrates, 9 B. 10!) ; 8 H. IS (F.B.) , 7 A. 853 (F.B.) , 13 C. 473 (F.B.) , 33 P. B. 
1885. The District Magistrate can therefore call for and examine the record of a proceeding before a Sub- 
Divisional Magistrate of the first, class, ei’en if the first-class klagistrate has been appointed an Additional District 
Magistrate under s. 10 (2) 35 P. R. 1903 sa 9 Cr. L. J. 104. 

(lit) revtstonal jurtsdiclton to Sesttovs Judges and flfagtstrates outside the hmits of their 
Division or Dislr%cL—\i\\Ks^ sanction was granted and confirmed on appeal by the Magistrate of the District 
of South Arcot and a complaint laid before a Magistrate in the District of Chingleput, the Sessions Judge of 
Chingleput i» not competent to revise the sanction proceedings or to report such proceedings to the High Court 
and to stay proceedings before the second-class Magistrate of Chingleput pending the result of the revision, 
26 U. 137. See also 30 U. 136 in Note 4 to s. 403 as to the significance of the word ' situate ' in sub-sec (I). 

16. Bevision limited to proceedings of ^ConrU* as inch and does not extend to «xtra>Jad!ela! 
proceedings— 

(*) IVhen a Afagistrate acts as sueh, Ais proceedings unit he liable to revision whatever he may call 
When an illegal order is passed and action taken which involves matters coming within the purview of 
Law and Justice and within the scope of authority of the Courts, such authonty cannot be ousted by the mere 
(furi/ of the officer, that he was not acting as a judiaal officer but in his executive capacity and the High 
Court can interfere by way of revision, 4 P. R. 1903 1 P. W. R. 1903 » 86 P. L. R 1903 = 7 Cr. L. J. 203 and the 

validity of such an order may be tested on a prosecution for ns disobedience, 11 C. W. H. 266. An order 
passed by a District Magistrate cannot be supported as an executive order m the absence of any statutory 
authority which would justify the making of it. 170 C. 283 s 15 Cr. L. J. 668. See Notes 10 and 1 1 to s. 439 
In 7 A. L. J. 983 sail Cr. L. J. 476 it was held that when a Magistrate deals with the case as a Magistrate 
the Sessions Judge may proceed under this section In tins case the Collector who alone was empowered to 
levy a fine under s. 2 of Bengal Regulation Vf of 182$ made over the case m his capaaty as Distnct Magistrate 
to the Joint Magistrate who levied a fine Under s 4 an appeal lay to the Board of Revenue A/z/if, the 
Sessions Judge was competent to deal with the case under s. 435 and the High Court set aside the sentence of 
fine See Note 58 at p. 235. Note 58 at p 264, Note II tos 439 and Notes under s 47& 

Judicial and executive order distinguished scope of this section is very wide and the 
powers under it are not confined to calling for the records of judicial proceedings alone The distinction 
however between a judiaal and an executive proceeding is very simple.— The essence of a judiaal proceeding 
IS a declaration of the law on the particular case which has to be arrived at as the decision of certain legal 
relations * est emm judmain lex ad factum sineulare aplata (Grotues de pure praedae C I J. The essence of 
an executive proceeding is an act to be done under such and such circumstances and inquired into when 
necessary with a view to determine whether in the particular case they call for or justify some particular" 
This distinction being borne in mind, the cases in which the superior may departmentally overrule the orders of 
his subordinate are eiCsily discriminated from those in which a Judiaal review is necessary, Ratanlal 129. See 
also 29 U. IDOt 4 P. R. 1903 a? Cr. L. 3. 202. The test tor deading whether a particular officer Is a Court, 
does not depend upon whether he Is empowered to take evidence but vehelher he has been given jurisdiction by 
the constituted authorities to deal out justice in any particular defined class of cases /Vr Sadasivier, J, 
SusDARA Iyer, J . is of opinion that the true test is laid down in 34 M. 131 refers to Rex v lyoodhouse, liWt) 

3 R. B.501, where the test adopted appears to be 'whether there was a /ii before the officer,’ 88 If. 72. See 
Notes 3S— 44 under s. 195 and Notes 6—13 to & 476. 

^iiij Extra-judiCitit orders subject to rerMwm.-— The High Court canncn revise an extia^udidal 
order passed by a Magistrate, 1833 A. V. N. 35 ; nor can it give such opinion on questions submitted by the 
Lower Courts. The Lower Courts must Instead of applying for instructions in such cases, pass orders and 
submit their proceedings for revision, 8 V. 18. Thus a 'fagtstrate’s order directing the observance of 5funiapal 
bye-laws w-hich prohibit the slaughier of votive animals in pnvate houses is not rcvlsable under this section, 
1885 A. W. R. 253. So a general orcular prohibiting unoertificated pleaders from practising m the Cnmlnal 
Courts In hts Distna by a Distna Magistrate is an admimstrauve miner The particular pleader who has bc<»n 
refused may apply by revision, 19 M. L. J. 864 ■■ 11 Cr. 1^3.89. In 1903 A. V. R. 173 the High Court dedined to 
Interfere with an order passed by a Dismci Mtgisnate when he revised the Us* o! petition wntcis who were 
allowed to pracuse within the p.-ednSl of the Court. ^ Colleger such b aot sebjea to the 
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Jurisdiction of the High Court in criminal matters and where in certain buti ara proceedings he fines a mukhiy^ 
unders 182,1 P C for making false statemenr^ in snnTinrtftf a fv»» » (•- -* 

not competentto deal with such order, 10 f. * • . . *• 

the rules framed by Go%ernment under s, ■ . . . 

ject to ren'ion bj the High Court, 29 A. 383. In 18 P. It 1914^266 P. L. R. 1914= 13 Cr. L. J.601, it v,as;5^/‘^ 
that neither the Cuil nor the Cnminal junsdiction of the High Court can be invoked for the purposes of revising 
orders under s. 36 of the Legal Practitioners Act and 21 A. 131 ; SI A, 69 $ 11 C. U J. 813 5 12 H. L. T. 411 and 
P. R. 18SS were referred to 

[n) Orders under s 36 of ike Legal t^adthoners Act — ^The High Court cannot interfere un*^**’ 
s 439, IIP.R. 1909. See also21 A. I8I5 6 A. L. J. 22{22 P. R. 1901; 1893 A. W. H. 236. Note 9 (Iv) to 5.476- 

(6) Orders oj Jtfagulraie vested wxtk quastjudictaJ functions not ofen to revuton^A Presidejicy 
Magistrate authomed under Rule 5 ol the rules framed by the Local Government m pursuance of the powers 
given to It b> s.4i3 of Afadras City Afuntctfial AcLllloi 1904, to declare the inclusion of a certain person 
as a candidate for Mutiiapal election b> the President of the Corporation was illegal does not act a® ® 
Court He is in llie I'Ob.uiou ot a referee between the l‘re;>ident and the candidate (ll U. 26 (P.C.) , 21 B. 
33C.547 ;3QU 326, and (1892) 1 Q B, 431, referred to\ Fhese authorities show that when quasi judic**i 
functions are delegated to an ofhcer whose decisions are ordinanl> subject to the revisional powers of t^® 
High Court, he is not wuh reference to the delegated power necessarily subject to its appellate or rev isioi'**i 
authont^, 33 M. 88L 

(c) Order w»i*rs ZoJ Sindh Frontier Regultdion V of 1872.--An order under s 3 of the 

Ftonher Regulxtion is an executive order and is not open to revision by the High Court The Magistrate 0* 
Ihe TAislnct &ct$ in tis e«cu?«e cjpacrfj* end not «s an lafanorCnmtna) Court, 3S.l„R.S4^t3Cp, I* J. A,®*' 
But orders under ss. 20 and 21 declanng forfeited a bond may be revised, 7 S. L, R. 194 15 Cr. L. 814, whet^ 

8 8- L> R. 10a = 12 Cr L. J. 888 was distinguished on the ground that the order made hy the Magistrate w** 
not covered b> the regulation 

(d) Orders made under s AZ of Bombay Art IV of 1890 are exeevltt e orders and cannot be refisf‘^ 
under this (Walter— A Court of Session should not call for the proceedings of a Distnct or Sub-Di«sion®| 
Magistrate under this section when the order is duly made by such Magistrate under s. 43 of Bombay Act IV 0‘ 
1890 The proper course fora person feeling aggrieved by Magistrate’s order is to petition the Governor to 
Counal under w hose control the prerogative of keeping the peace is w orked by the klagutracj , Ralaalal 6?7 
and 540. An order made or purporting to be made b> a District Magistrate under s. 44 of the Bombi^ Dulrxc: 
Police Act IVo/iSSQ IS not 1 judiaal order made by aCourt It is a mere executive order made by the 
Distnct Magistrate as Head of the Police with which the High Court cannot interfere under this sectioP. 
12 Bom. L R, 1029 = 11 Cr L. J. 709. See also Ratanlal 540 where it was held that the High Court has i#0 
jurisdiaion to interfere with an order under s. 43 of that Act. 

Y.— POWERS AHD DUTIES OF IHFERIOR KEYISIONAL COURTS. 

17. Points to be borne In mind In roTblnf proceedings ot Interior Conru.— Some of the points 
which the attention of the Sessions Judges and Distnct Magistrate should be particularly directed intheexero^e 
of their powers of supervision are noted below — 

(1) the rash issue of process , 

(2) the dealing w iih disputed claims of nght under colour ol a charge of criminal trespass or misdu^I 
and convictions Arid oi the former offence without a finding as to the cnmmal intent, 

(3) the indiscreet imposition of fines beyond the means of offenders , 

(4) the light punishment by inferior Courts of offences requinng severe punishments in cases which 
ought to have gone up to a superior Court for enhanced punishment, 

(5) the imposition of heavy fines m addition to impnsonment with a view, in default of payment* 
to extend the term of impnsOnment beyond the Ordinary powers of the Magistrate to inflict , 

(.6) the exaction of excessive bail or excessive security for keeping the peace or for good behaviour » 

(7) unnecessary delay m the trial of cases H C ^a4, 1141 December, 1884, para. J?. * 
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IS. Powers limited by u. 43S, 437 and 438.— The pouers conferred by tins section are limite4 to 
reiKjrttng under s. 43S and to the specific jx>\\ers confetred by ss. 436 and 437 The Sessions Judge catinot 
himself issue proceedings aiticising those of the Magistrates except on appeal, 7 M. H. C. R. Appx. XXYII. 

19. Referrlog antherlty not entitled to record fresh evidence.— A Sessions Jtidge ni'il^ing a reference* 
after calling for records under this section, cannot take fresh evidence, 1832 A W. N. 146, and neither can a 
District Magistrate, 3 Bora. L. R. 677 ; 12 A. L. J. 46i sslS Cr. Ii J. 575. 

20. Records may be called for at any it&ge of proceedings.— 22 C, island 24 W* R. 4. Records 
mav be called for even after the prisoner has ser\ed out his sentence, 7 A. 135 and where the accuseil is d^ad, 
2 B 564. • But there is no pro\ ision in the Code which enables a Judge to stop a tnal already commenced ^nd 
to refer to the High Court any question or questions of law arising on the merits m that case, Ratanlal 214. In 
exceptional cases, where a bare statement ol the facts without any elaborate argument is sufticient to convince 
the Court that the case is a ht one for interference at an intermediate stage the High Court will exercise ‘ts 
disCTetion m interfering, 2 8, L R.2S = 10 Ce. L J.237. Note 42 to s. 439 

21. No power to accord saQGtloa OB perusing calendar.— A Sub-Divisioiial Magistrate, acting under 

this section, has no authority to sanction prosecution on perusing the calendar, 7 M. 660 and 169 ; 15 M, J* 
439 3 Cr. L.J. 118, as calling for an examination of proceedings under s 433 does not constitute a ]udiviat 

proceeding, 11 H. L R. 36=16 Cr. L J. 239. In 190$ A W.N 74 = 5 A. L. J. 562:a7 Cr. I<. J. 304, the first 
class Magistrate who discharged an accused, refused sanction to prosecute the complainant for an offef'ce 
under 9 183, I T C An application was then made to the District Magistrate who accetded sanction fof 
prosecution under s. 211 I P C NelJ the District Magistrate had no jurisdiction to pass such an order eilP*f 
under this section or s 19S (6J. The reMSional powers of a Distna Magistrate do not include the powers 
conferred oiv a Loun of appeal under sub-sec. (.6) of s 185 All that he could have done was to make a report 
to the High Court under s. 4J3, submitting the result of his examination o! the record 

22. District MagUtr&te eaimet take cognbaBce of ease by way ef revision against prisoner Who 

has not appealed—/ and ^f were tried together and convicted of the same offences by a second-class 
Magistrate / alone appealed, and in hearing his appeal, the Dislnct Magistrate took cognisance of the cM® 
against A/aiid set aside the convictions and sentences against both the accused, and ordered iheif retrial 
Held that the District Magistrate had no jurisdiction to reverse the conviction and sentence against V or to 
fake cognizance of the case against him, except by reporting u to the High Court, Ratanlal 358 ; 3 Bom. L. 
677,— A/ H C Fro, April, 1873 , 20M 1879 Also if the applicant for revision has the right 

of appeal, the High Court will not act, will refer him to the exercise of the right before the proper Coi^rt, 
1386 A. W. N. 293. Note 47 to s. 439 


23. District Magistrate cenaot direct trial of persons not before him.— When once the District 
Magislrite makes a case over for disjiosal to a Subordinate Magistrate it is out of his hinds and he is pot 
competent to pass my order relating to it, other than an order which might be made under this Chapter 
Therefore, wlicreln a case transferred b> a District Magistrate, the Deputy Magistrate refused to order fhc 

of certain jicrsoiu complained against, the District Magistrate w as ktld not competent to order the trial of fhe 
said persons, 30 C. 449, See also 27 C. 798 and 879, and Notes 4 and 5 at pp 580-581 

24. Declilon of Jury aoder 1. 133, not liable to revlaloa.— The decision of a jut) under s. 138 is not a 
proceeding in a Criminal Court which the Distnet Magistrate could call for and examine and refer to the IllKh 
Court under this section Rataalal 338 ; stt Note 23 at p. 216. A District Magistrate may refer a case undef 
s. 153 to the High Court under s 438, II C. W. N.5S 

25. Power of Seuloni Jadge or District Magbtrate to call tor record of proceedlo^ lader o. Ii5'~' 

When a Court has acted wiihout jurisdiction in proceedings under Chapter Xll, the Sessions Judge or Distr»ct 
Xlagistrate can call for the record and rep ort to the High Court under s. 433 because th» powers undertint 
section of the llt^h Court, ‘Sessions Judge and Distnet Magistrate are the same, 5 C. V. N 7t. I’aiwsEf, J , in 
5 C. W. N. 71 renurked that in such cases, n was the duty of the Sessions Judge and Dutna Sfagivtra'e torc^^f 
the case lo the High Court, tweause It wxmld save tbe patties the exj'cn'-e of coming up to the High Court tn<5 
the ro/io of this decision cannot be loo highly fwonanended. ue also 4 C, V. N. T79| 3 C. W. K. 49 af*I 
I Q. R. 833. If, however th* Magistrate was duly «npower^ to ln$titu*e proceedings tcider s. IW, thft 
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Distnct Magistrate cannot call for the record, 99 C. 416; i4 C. W. N. 217. But see Preliminary Note to 
S.435 The old sul>sec. (3) to this section has now been omitted, and therefore orders under s. 145 can be 
revised now 


26. Power toitay proceeding!. — Whether a Sessions Judge or District Magistrate can stay proceedings 
or not, the call for records under this section, would virtuatly net as i stay of proceedings because while the 
record is with the superior Court the case before the Magistrate cannot proceed, not for want of jurisdiction but 
because the necessary papers are with the superior tnbunal 9 C. W. N 829. See Note 20 

27. District Haglitrate c&nnot qnaih proceeding*. — A Subordinate Magistrate being of opinion that 
no sanction under s 197 was necessary, proceeded to try a ease On an application under s. 435 the District 
Magistrate, holding that sanction was necessary quashed the proceedings of the Sub Magistrate. Aid, that 
the order quashing proceedings w’as clearly made without jurisdiction, as there is no provision of law which 
gives a District Magistrate power to interfere in this way, and that the proper course for him was to report the 
case for the orders of the High Court. i( interference was considered necessary, 23 U. 510. 

28. Power to order farther fnqolry apon mere consideration of evIdeoBe on record —It is open to a 
Sessions Judge or District Judge under s 437 to order further inquiry on the mere consideration of the evidence, 
32 M. 220 (F.B.) overniltng UK. iiZ .$■« Note 33 (v)tos 437 

yi.-PRACTICE. 

29 Parting with Jndlclal record!.— No Court is at liberty to part with its judicial records, eacept when 
called for by an Appellate Court or on the demand of a superior Court under this section. They must be retained 
in orderto meet the contingency of such legal requisitions being made For the purpose oF any reference or 
report to the executive Government, copies ol proceedings are sufficient , but for purposes of appeal or revision 
by supenor Courts, the originals are indispensable. RataoUt 128 j 28 A. 268 » 1904 A. W. N. 233 j SO A. 116 

80. Refeteaee to be accompanied with explanation of loferlor Conrt.— A Sessions Judge calling for 
the records of an inferior Court is, before referring the case to the High Court for orders, bound to call upon 
the inferior Court for an explanation of the order passed and Miould submit such explanation together with the 
rest of the record to the High Court, 8 C, 644 But the Sessions Judge or Distnct Magistrate has no power to 
record any fresh evidence beiore making a reference Such evidence must be disregarded SBcm L R.677j 
1903 A. W. N. 74 and Note 19 The only case in which a Distnct Magistrate can take furtherevidence is set 
outm s. 437 

31 Copy of order in appeal to be forwarded with proceedlogs to High Court.— When proceedings 
are called by the High Court from any Magistrate, the copy ol any order made by the Appellate Court and trans- 
mitted to the Lower Court shall be forwarded to the High Court with the record and proceedings of the Jlagis- 
trate.— .ffowi H C Cr Crr , p 47 

32 Practice— Case! aimaltaneonily called for by Appellate and High Court! —When the High Court 
calls on a Magistrate for the record ol a case, which record has already been sent to the Sessions Court in 

• • When a case is called for at the same tune, 

* all comply with the order of the Court of 


33, That Jndge previonsly declined to Interfere *in« motn * Is not a sofflclent reason to refme to 
re-open case when complainant applies for revision. See Note 37 to s. 437 

84. Affidavit of acensed is nielesi —Where a Magistrate has recorded that^an accused person has 
pleaded guilty, an affidavit to the contrary sworn to the accused is not admissible in evidence, on revision 
by the High Court. If there is any mistake about the matter, it is the vaktl and not the client who ought to 
make an affidavit, 19 M 209, See also 12 M. 451 1 19 A, 200 ; 1906 A W. N. 42 = 8 A. L. J. 98. 

S3. Order passed in revision In criminal proceedings — An order passed by a single Judge of the 
High Court in the exercise of its aiminal jurisdiaton is one passed in a criminal tnal, if the proceedings which 
give nse to the revision are a criminal trial, 37 V. 810j 3 L. W. 363 *» 16 Cr. li- J. 461. 








ss. 435436] 


OF REFERENCE AND REVISION. 


923 


* 436 * On examining any record under section 435 or otherwise, the High Court or the 
Sessions Judge may direct the District Magistrate by himself or by any of the 
order in- Magistrates subordinate to him to mike and the District Magistrate may 

, himself make, or direct any Subordinate Magistrate to mike, further inquiry 

into any complaint which has been dismissed under section 203 or sub-section (3) of section 
204, or into the case of any person (accused of an offence) f who has been discharged 

J •' Provided that no Court shall make any direction under this section for inquiry into the 
case of any person who has been discharged unless such person has had an opportunity of showing 
cause why such direction should not be made ” 

Notes. — 1. Terms explained— 

(i) definition, s 4 (<t)and Notes at pp 1213 

(ii) Cot»piatnL—See definition, s. 4 (A) and Notes at pp 6—10 and see also Notes under Heading II to 
s 190 at pp 472—476 

(trO has two meanings, one, non technical as in s. 119 where it is merely equivalent to 
‘ permitted to depart’ and the other as in ss. 209, 253 and 259 ■ Discharged in s 437 ought to be read as 

equivalent to " discharged wilhxn the tneanwg of ss 209, 253 and 2S9 and a discharge under s. 199 is not within 
the scope of the section,’ 331iI.S3 In 38 A. 147, it was again A^A/that a wide interpretation may be put upon 
the word ‘ discharged’ so as to include an order under s. 119 and see Notes 21 and 22 below. See ss. 119, 209, 
213 (3), 251, 259, S05(3}and (4), 308. 333, 423 484, 494 495 (2) for orders of discharge. 

(if) ‘ Accused ' means • a person accused ol an offence * and not a person against whom proceedings 
are taken under s. t lo, 27 C. 682 , 33 C. 8 1 33 U. 85. Contra 24 &. 148 ; 38 C, 163 

2, Beetlen does not control powers of Magistrates to entertain fresh complaints after preTleni 

dlimlssal or discharge.— This seaion is only an enabling section and an order under it Is not necessary for fresh 
proceedings being taken up on the same facts by the same Magistrate discharging an accused whether under 
s.2S3ors 259 or the complaint is dismissed unders 203 ors 204, or by a Magisvate of coordinate jurisdiction, 
29 C. 726] 23 C. 652] 39 U. 128(F.B ) orrmi/m/ 23 H. 299 ; 18 Cr. L. J. 73 (A.) See also 31 U. 843{2a C. 103 and 
311 ] 1 B. 64 i 1 C «. N. S7 ] 4 C. W. H. 26 and 48 ; 23 H 310 , 26 P. W. R. lOOS « S Cr. L J. 249 { 1 N. L. R. 13 ; 9 A. 
89 1 1906 A.W. N. 349 »4 Cr. L. J. 89; 1699 A. W. N.86:i6 Cr.L.J 73(A.) ,96 A.93; 8 8.L R. 196 ««18 Cr.L. J.lU 
or a successor of the Magistrate, 36 A. 129 disiinguuhini 22 A. 108. A Magistrate may revise a dismissed 
complaint even when the Distnct Magistrate has refused to make a further inquiry 36 C. 418 ; lO P. R< lOH » 21 
P. W. R. 1911 109 P. L. R. 1911 (F.B.) which oterrules 83 P. R. J691 Though such further inquiry is not 

actually illegal it should be only undertaken in exceptional cases and for good reason shown. In It P. V. R. 
1910 call Cr. L. J. 347, however, it was held that when a complaint has been dismissed by a Magistrate and the 
dismissal has been upheld by the Sessions Judge thesuccessor of the Magistrate has no right to entertain a 
fresh complaint. The compbmant’s remedyisby application to IheChief Court and not by presenting a fresh 
complaint. Though the Magistrate may hate jurisdiction to cmertam a renewed complaint, the appropriate 
remedy for complaints wrongly dismissed 15 under s. 437, 4 B. Ito R SSbH Cr. L. J. 692. See Nolcs27 to 30 to 
s. 203 and Notes 14, 16 to 18 at pp. 1058 and lo$9 

I.— WHAT COURTS MAY DIRECT FURTHER INQUIRY. 

3. Power of High Cesrt asder Ibli seetleB.—'* It was the intention of the Legislature that the High 
Court should has e a freer hand in Interfenng under s. 437 than unders. 439 and the powers ol the High 
Court and the Sessions Judge and the Dislncl Magistrate are coextensisc under this seaion,’ 33 X. 220 (F.B.) 
at p, 259. Though the High Court has under this seaion, concurrent jun>diaion with the Di«na Magistrate 
and the Sessions Judge, jet where a Distna Magistra'e di-unissed acompUint undera.2tO tbeHighCourt 
declined to entertain an application b) the complainant under this seaion when no application had been 
made to the Sessions Judge, 23 A. 263 where 1904 A. W. H. 233 w fallowed. The reason or the meatioo of 

* TUa MafteB ericluUx atBtOTrd «r* wm T»-esBWr*d «Whr Uu 
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the High Court in this section is obMOus Tboagh v. 439 gties to the High Court all the powers of an 
Appellate Court under s 423, the power mentioned in this section is not included in it (9 A. 82 at p. 55) 

Note 43 to s 439 23 A. L. J. 20. 

4. Power of High Coart to direct farther iBqnir; la case of discharge by Presidency Haglstrate.— 
The High Court has power, under s 439 read with s 423 of this Code, to revise an order of dischage passed 
by a Presidency Magistrate and to direct a further inquiry, if there are good reasons for doing so, although no 
question of junsdiction anses in the case (IsaSOfl; 26 C. 746; 28 a 632; 27B.84 foUoited . 7aW.N.521 
referredlo, 27ai26| 6 a L, J. 703 = 0 Cr. L. J. 490 and 33 C. 1232 dtseussed anA dissented from (38a994). 
The High Court acting under s 439 may order the commitment of a person whom a Presidency Magistrate had 
discharged Sub-sec (4) of s 439 points to the conclusion that all other jxiwers under s. 4J9 not expressl) 
excluded by that sub-section may by exercised by the High Couit as a Court of Revision, 27 B. 84 ; 13 M. h. T. 
200 = 14 Cr. L. J. 829 and Weip II, 255, where it was laid down that the fact the Sujienor Court might be dispo^ 
to take the view that the Magistrate disaedited the prosecution evidence for insufhaent reasons and ilistharged 
the accused without committing him for trial, is no ground for interference bj it. See also 20 a W, N. 1128 

3. Sessions Jadge and District Magistrate ehonld not review each other’s orders.— .Sr; Notes 9 and 10 
to s. 435 Both the District Magistrate and the Sessions Judge are competent to order further inquirj, but when 
further inquiry IS refused by one of these officers, It would be an unseemly proceeding, to say the least, that it 
should be ordered by the other If either the District Magistrate or the Sessions Judge thinks tliat the Sessions. 
Judge or the District Magistrate is wrong he should refer the matter to the High Court under s 438 He has no 
jurisdiction himself to review an order made by a Court having concurrent jurisdiction with himself, 22 C. 573. 

now sub-sec. (4) to s 43S and also Note 2 to $ 436, and the recent amendment of sul>sec, (I) of s 435 and 
the new explanation added thereon making all Magistrate^ m their onginal as well as ajipellate junsdiction 
subordinate to the Sessions Judge for purposes of sub-sec. (1 ) of ss. 435 and 437 

(i) Dsstrxct Magistrate not competent to act when Sessions Judgt has pissed orders under this 
jrc/ion —Where a Sessions Judge has passed orders under this section, the Distnet Magistrate tiding under 
the same section should not pass orders of a cumrat) kind, but li he thinks lit it the Judge's orders are wrong, 
he should submit them to the High Court through the medium of the Publn. Prosecutor, 12 A. 434 ; 9 A. 369 ; 10 
A. 146; IS a 166. 

(ti) Sessions Juage not competenlto direct futther inquiry when District Magistrate has dealt with 
the ease under s 433 — A complaint was made to a Deputy Magistrate who after considering a Police report on 
the matter ordered—* Enter mistake of law ’ The complainant pui in another complaint l«fore the Distnct 

Magistrate who sent the complaint to the Deputy Magistrate for judicial inquiry and report and after considering 
his report, deaded that the case should be entered as false. The complainant then applied to the Sessions Judge 
who ordered a further inquiry under s 437 f/eld Joltovnng 0 a W. M. 633 and 8 a W. K. 456 = 1 Cr. L. J. 356 
that the Deputy Magistrate’s order must be regarded as an order dismissing the complaint and therefore the 
District Magistrate in directing further inquiry acted under s 435 and the Sessions Judge was not competent to 
direct a lurther inquiry in view of sub-sec (4) of s 435,17 a W. N. 431 = 14 Cr. L J. 123. 

(«0 Court of Session cannot refer applicant to Distnct Magistrate application is 
presented to a Court of Session under this Chapter, it has no power to refer the applicant to the District Magis- 
traie whose Court is one not of inferior, but of concurrent jurisdiction, with the Court of Session for the 
purposes of this Chapter, Batanlal 525. 

6. Additional Sessions Jndge may act under thb section.— s. 438 (2) 

7. Deputy Magistrate cannot direct farther Inquiry.— A Deputy Magistrate in charge of the current 
duties of a District Magistrate is not thereby invested with jurisdiction under this section, 11 C 236. 

8. District Magistrate may direct further Inquiry when case discharged by himself.— Where a 

Disinct Magistrate has passed an order of disdiarge, he is rompetent to revise his own order ujwn a fresh 
complaint and direct a further inquio'. 9 P. R. 1902. This section is not confined to cases in which the 
inquiry was held by a Magistrate subordinate to the Distnct Magistrate. A case originally discha^ed by 
himseli the District Magistrate may under this section, make over to any Magistrate subordinate to hin^u 
for further inquiry , 28 C. 102. A District Magistrate, who on application under this section, refused to interfere 
with an order oi discharge, may subsequently #««» werfir direct a further inquiry, on looking jnto ^he Poke? 
diary,llC.W.Il 11. Note 37 ' * 
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9. Dlitrlet Hagtitrate may order farther Inqniry vhen dUcbarga made by ipecially empowered 

Vaglitrate.— Where a Subordinate Magistrate of the hi^t class specially empowered under s 30 makes an 
order of discharge in a case which is triable exclusi\el> by a Sessions Court, such order is open to reMSion by 
the District Magistrate under ss 436 and 437, W H. L. R. 94 =* tt Cr. L. J. 945. 

10. Conrt which sanctioned prosecntlon net competent to order farther inquiry. — The words ' try nny 
case * in s 556 are wide enough to include any stage of the judiaat proceeding in which the question of the 
guilt or innocence of the accused is hnally adjudicated on Where, therefore, a Distnct Magistrate as President 
of a Municipality presided at the meeting of the Board which directed the prosecution of a Municipal servant, 
htH, the Distnct Magistrate wis dmqu'ihried to direct further inquiry under s 437, 5 8. L. R. I3T = 13 Cr. L. J.so 
where 37 A. 23 is disUngnithed 

II.— WHO KkY BE DIRECTED TO MAKE FURTHER INQUIRY. 

11. DimUt Uaglitrate,-~The language of this section shows that a District ^lagistrate, though 
exercising the enhanced jvowers under s. 30, may be ordered by the Sessions Judge to make the further inquny 
directed under this section, IS P. R, 1901. The Legislature appears to have contemplated that the Magistrate of 
the dutnet should exercise a discretion as to the selection of any Magistrate subordinate to him and this 
discretion seems to have been vested m the District Magistrate and not in the Sessions Judge. — Per Filld, j , 
in 10 C. 207. But in 8 M. 336, the High Court expressed the opinion that the further inquiry should ordinarily be 
made by the same Magistrate as made the first inquiry Tlie power conferred by this section is, however, 
purely a discretionary one, IS 0 633 ; 4 A. 143 .xnd where this discretion is not properly exercised the High Court 
may set aside the order for further inquiry, If C. 8i. 

13. Sahordinata of firit>eUis Magistrate to District Magistrate.— A Magistrate of the first class u 
subuidiniie to the District Migistr-ite lor purtxh.es of this section 7 A. 8S3(P.B.) , 10 B. 131; 8U. 18 (F.B.) ; fg 
C. 473 (F.R.) , 33 P. R. 1835 

13. Cate speclfieally made ovae by District Maglitrate cansot be wUhdrava by Sob^DIfltlOBtl 

Maglitrate.— A Sub-Di\isioml Magisinte cannot projierly withdraw a case specifically referred to by his 
supenor, the District Magistr'ite, to a Subordinate Magisuateiortunher inquiry under this section, Ratnala) Stg. 
But a Sub-Division'il M igistrate who is directed by the Distnct Magistrate aaing under this section to holt] a 
further inquiry, is competent under s I92 to transfer the case to a second<la&s Magistrate subordinate 
\o himself, IRelr II, M3. 

14. When farther (aqalry ihoald be entraeted to dlicbarglog Maglitrate 7— When a further inquiry 
involves the taking and weighing of additional evidence, the function will generally be best jierformed by the 
same Magistrate who madv the previous ui<{uir>, though |>eculiar or jirejudiced views, or even the possibility o( 
them, may make it more desirible to bring a fresh mind to Ivear on the tacts, Bataaial328 ; 4 A. B. R. 233 ^ 

7Cr. L.J. 493. 

19. When farther laqatry ihaold be cotrosted to a different MagUtrafa?— This secuoji 
that further inquio msy be made b> another Magistrate and the uns<atisfaaory way m which a Subordimic 
Magistrate has dealt wnh the ci»e would be a good ground lorcxdenag further inquiry by another Magistrate 
and such Magistrate mi), if necessary, remke the evidence taken bclorc the first .Magistrate, 33 K, 2I0 (F.B,). 
Saskaran Naik. J., dissenttrtf When the funhtr inquiry is into the effect of the evidence alreatly on the 
reconl, or the testimoii) of thv, w itncss already examined, it will usually be rlesirable Ih it the fresh consideration 
of the complaint should be cntrustetl to a different Magistrate trom the one who has already firmed an opinion 
on die case, Rataalal 323. C>mtra ue 8 K. 298 nt pp. 29t and 338, Where a Magistrate tltscharged the 
.acai-.txl without hearing all die evidence, expressing opinion that ** to affix the guilt to the aceus^ is an 
impossilulitj '■ md that ~ there i» •» certain mystery about the who e proceeding w hich it apt>cir> impossible to 
clear iip,*" tin High Court in revision directed funber injuiry to be made by another .Magistrate who bad mthirtg 
to do with the case, RataalalStS. nutnrdmanly the further irviuiry should tvit f>e 1>> a different Magistrate 
8 11.298. 

13>A. ParthcF Uqalry tbeold not ba cstrattad la Ma{Iatrate ef rask Ie«tr tkaa first lfa^ttrate,s_ 

When a Di<tna Magistrate twxfers lonher injjiry Itro a case ineil by a first cfass tlagistrate specully 
empowered he should M orvler funher itvjuirj In anonher MigtRra’e not so empow ered, 17 Cr. L. J. MS m 
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’ IIL-IN WHAT OASES FUflTHER ENQUIRY MAY BE MADE. 

16. Firtb«p InqQlry may be made only whea eomplalat dlsmliied or aocaied dltchap^ed.--This sec 
tion does not apply to a Case in which the complaint has not been dismissed under s 203 orunder sub^o (3) 
of sec 204, or in which no accused has been discharged, 27 C. 6SS. Note 8 to s 436 Where after the isSue 
of warrant against certain persons the Magistrate does not think it proper to proceed /urther.lhe termination of 
proceedings against them Is in eRect an order cl discharge, and it is therefore subject to revision under this 
section, 4 C. W. N. 212. An order directing further inquiry without regard to what is really the material coHS'* 
deration in such cases, the prospect of any public advantage from the case being re-opened, is one passed without 
jurisdiction and is liable to be set aside by the High Court in revision, 43 M. L. I. 695, 

(i) Camplavtl which hm ttolbecn dtunissed cannot be reviseJ — Where one of the accused j5 tried 
one ofience only and is convicted of that offence, the complaint cannot be said to have been dismissed m regard 
to other offences for which the accused was not tried at all, 27 C 838. ' 

ft») Order directing a ea&e lobe ilruck off cannot be revised —S. Magistrate's order directing’ a case 
reported to him by the police to be struck off is not a judicial order dismissing aeomplaint or discharging an 
accused person which can be reviewed by the Sessions Judge, Ratanlal 521. H7iere a Subordinate Magistrate 
made an order, as regards one of Several accused that he should not be proceeded against and thatthe ivarT3nt 
and other processes against him should be withdrawn Held, that though the order of the Magistrate was pad 
in law, the District Magistrate had no junsdictfon under this section to set aside the order and direct a re-trf^l. 
13 C. IS, S. 68. • Discharged' must be read as equii alent to discharged under ss 209, 253 and 259, 33 IL 85. 

17. Ho furthir Inqotry la ««■«■ of aeqolttal.— A Session^ Judge has no power to order further lnqu‘0 
where the accused is acquitted by a Magistrate. 20 C. 633, nor a District Magistrate when the accused *s 
acquitted by a Subordinate Magistrate under sl 24>, 19 P. R. 1900. Such power can only be exercised by theHiffh 
Court m revision under s 439 See 8 H.236 and 24 U. 136 which (atier case dutenfr from 20 0.633 andirr'rmr^J 
23 U. 223. This section does not authorise the High Coun to set a»ide an order of acquittal even when it t* 
illegally and improperly passed, 21 W. fi. 21. Nor is a Sessions Judge competent to set aside an order oi 
acquittal, although such order might have been passed without my charge having been framed or evidence /or 
defence taken, 1 A. L J. 413. In 7 C W. K. 493, a number ot persons were charged under ss 143, 342 aud 
323. 1 F C , but the Police did not send up several persons as the case againstthem was weak and the others 
were tried and acquitted by the Magistrate on the ground that the case was falser The District Magistrate sfitit 
for the records and directed that the acquitted jiersons and the others should be placed on trial, as he did not 
consider the case of sufffcient Importance to move the bocal Government and the High Court He/d, that the 
District Magistrate did not nghtly exercise his discretion in directing the re-tnal of the acquitted persons and 

he ihougt It necessary. It vvas his duty to have moved the l.ocal Government to have the acquittal set asid®. 

and that he erred in directing the re-trial of persons not s>ent up, as the facts of the case had been before a Cou^ 
and that Court held the case to be false and thit judgment had not been set aside But jre 14 C tf.N.1.4 
and Note 12 to s 403 When the acquittal is bj a Couit having no jurisdiction it need not be set asid®. 
81 A.8t7. See also 7 C. W. H.7tl; 1 C. W. H. 650 ; 8 C. W. H. 2995 4 t W. H S46; 33 0. 983; 24 C. 38^5 
19 P. W, R. 1893. Uat see contra 24 C. 928 v 23 C. 311 1 24 C. 652 ; 29 C. 728. 

So also when tusUad o/acgutl/al, wrong order oj discharge is passed —If a Magistrate trying a smU 
mons^ase, whatever procedure he adopts, finds no case mide out agiuist the accused and lets him go uncond> 
tionally, he acquits him though he may style his order of acquittal an order of discharge and tack on to it lfi« 
number of some seaion of the Code which deals w lUi discliarge fhe acquittal is none the less an acqum^* 
and no order maybe passed under this section for further inquiry, 8 M. t«. T. 73=<11 Cr L. J. 850. VVhe'k 
framing of charge, tlie tnal is recommended under s. 350, tire secondMagistrate cannot pass an order of discharge 
but must acquit under s. 258 and if by mistake be passes an order of discharge, there can be no order for further 
inquiry, 38 B. S8S; 17 C^. L. J. 98 (U.J. 

18. Ho fonhee Inqnlpy «ben perioDs have oevrr been before the Court,— In regard to persc^s 
accused who have never been belore the Court at all, it cannot be said that they have been discharged, 
and that It is in the disaetion of the Magistrate to proceed against them or not, but it is not such a case lU 
whi(^ an order under this seaion can be made by the Sessions Judge direaing the Magistrate to procee 
with the case as regards those persons. Therefore, where a Sessions Judge passed an order dueamg fuf 
iher inquiry into the complaint against the accused against whom the Magistrate did not choose to proceed- 
held, that his order was without jurisdimon 27 C. 698, .SVeaiso 4 C. 1^ R. 452 ; 11 C. 17. N, 218 5 12 C. W- n* 
ft. But are 2a c. 497 i 22 C.783. A Court has no auffionty to direct further inquiry in respect of a person whel^ 
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s 436] 

no complaint has been made against him and no other regular process has been issued against him, 39 C 338. 
This section has no application to the case of persons accused of any offence who had never been before any 
Court Therefore, where a Subordinate Magistrate, though competent to act upon a Police report against 
persons who were alleged in that report to have committed an offence, did not so act, held that it was not proper 
for the District Magistrate to pass an order directing proceedings to be taken against such person? unless he had 
withdrawn the whole matter from the Court of the Sub-Magistrate, 3 a Iff. N. 342 ; 34 U. 136 $ 39 M. 136 ; 39 C. 
337; 3 C. W. N. S46. But this section does not apply to a case fn which a Magistrate has refused to proceed 
against some of the persons accused of an offence before the Police, as they never had been before him and had 
not therefore been discharged. The proper course for the Distnct Magistrate to take would be to withdraw the 
case under s 528, and deal with it on the evidence, as in the exercise of his discretion he thought fit and not to 
order a further inquiry under this section, 5 C. W. N 468; 37 C.979. Nor can the District Magistrate direct pro- 
ceedings to be taken against certain persons m a case when he has transferred the case to the file of a Deputy 
^taglst^ate, 30 C. 349. See Note 28 to & 203 and see also Note 7 to s. 190 at p. 471 

' But It should be noted that in 30 C. W. N. 313 it is held that whereon receipt of a complaint 
a Magistrate bolds an enquiry under s. 202 of the Code and dismisses the complaint under s. 203. The Sessions 
Judge under s. 436 can only direct a full and proper enquiry of the same nature as the Magistrate has already 
held and cannot direct a further enquiry after summoning the accused. The practice of allowing the accused to 
be represented in an enquiry under s. 202 has been condemned. 

19. He farthei^ Inquiry fa cates of conylctloa.— A Sessions- Judge who, on examining the monthly 
criminal return of a first<lass Magistrate, sends for the record and proceedings in a case m which an accused 
person has been conMcted cannot legally order any further inquiry to be made If he thinks that any further 
inquiry is necessary he nijsi report the mitter to the High Court which alone has power to order such inquiry 
to be made in such a case, Ratanlal 407. 

39. Fowev OUttUi UagUtcata to direct furtber Inquiry Into offeacet^ tome oC wUeh. Cocox 
eenpenent part of offence of which acented It acqaiUed.~The accused was tried for being a member of an 
unlawful assembly with the common object of assaulting the complainant and alter a trial under & 147,1 P C, 
was acquitted The District Magistrate on motion ordered further inquiry into the offences under as 323 and 
342 I P. C. Held, that the offence under s 323 being one of the offences which formed the subject of former 
trial, this matter cannot be re^spened, until the order of acquittal has been set aside. Further that no order 
within the scope of this section having been passed regarding the offence under &. 342, the Magistrate bad 
no jurisdiction to order further inquiry with regard to that offence, 5 C. W. N.73. Similarly, iH 37 C. 638, the 
accused was tried and convicted of mischief, the only offence u ith which he w as charged. The Sessions Judge 
being of opinion that the accused, had been lightly dealt with, ordered luaher inquiry against the accused and 
others for an offence under s. 144, 1 P C. Held such order was without junsdiaion, as none of the accused had 
ever been discharged of that offence nor was any complaint of any such offence made against them dismissed 
under s 203 or s 204 (3> Set Note 2 to s. 403 

31. Farther Inqnlry In cmcs noder Chapter Till. — ^r^Noie 131 to section 123 

(а) Secunl^ for keeping the peace application to take security under s. 107 does not amount to 

an accusation of an offence, 43 P. R. 1909 = 3 Cr. !<.•}. 697, and the Magistrate in such cases does not pass any 
orderof acquittal or discharge,! F. R. 1911 (F.R.)= 153 P.1,. E.19U = S0 P. W.R.19U = 1S Cr.L.J.233{ (1914) 
U. B.R.1. 3 = 19 Cr. L.J.831te P. R.1911, S3 K.&9. ^Ireabo 36 C. 1B3; 37 a 696; 16 B. 661. 

(б) Seeuntf for good behanour—\ person against whom proceedings are taken under a. IIOls an 
“ aentsed person" witfim the meaning of this section. And ifa person against whom proceedings are taken under 
Chapter VIIl U discharged by a Subordinate Magistrate, the Oistnct Magistrate is competent to order further 
inquiry, 31 A. 107; 1S99 A. W. N. 303 ; 34 A. 149 {dusenttng from 1930 A. W. N. 306} and In 36 A. 147 the High 
Court refused to disturb the practice as laid dow n in tbe cases and held that the words of s. 437 do not prevent 
interpreting the w ord ’ discharge ’ in a large seme , It B. 661 ; 13 Bam. L. R. 609 = 11 Cr. 1^ J. 490 ; 39 B. 40L But 
la 37 C. C81 and 33 C. 3, it was held that proceedings under s. 110 cannot be regarded as on a complaint nor can 
they be regarded as a case In which an accusixl penoo has been discharged, for the terms "discharged person" 
and •* diuhargt " in this section dearly refer to a person acemed of an o^ence wSo has been discharged from 
a charge of that offence wuhln the terms of Chapter XIX, 27 C. 663 neas fallowed in 42 P. R. 1909. See also 13 C. 
W.K.S6L Ho»e«r. In 38 C 163, it wras held that a person against whom proceedings we*e taken under 
Chapter Vlll was an accused person, to whom the (eovuioos of s. 419 applied and tbe cases la 31 A. It7{ 1! B. 
611 and 33 C. 499 were/a^rsvd In 3311. 63 It eras held that s. 437 should rxA be applied to cases under Chapter 
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VIII ,at an> rale, where before making an order under s. 119 tlic Magistrate has called on the person into whose 
conduct the inquiry is made to establish his defence It may be by analogy applied to a disharge made uftder 
5 119 m circumstances resembling those in vvhich a discharge is m-tde unders 253 The word " dtickargtd" 
ins 119 means only '*,$'» also 36 M. SIS, In view of the amendment of the new s 436 

by the insertion of the words “ aecnied of aa offeaee ** after the word “ person" it is submitted, that the Legts* 
lature has made It clear that to attract the application of s 436 the person discharged must have been acci*s«d 
of an offence, and as in proceedings under s 110 the person proceeded against, ts nut accused oj art offence, 
therefore, this section cannot apply to such person This amendment foKows the rulings in 27 C. 682; 80 C. 1^3 1 
and so the cases in 38 C. 163; 21 A. 107 holding to the contrary haie become otisolele See also 2 R. 80 which 
supports the above interpretation See also 46 A. 233. 

22. Farther inquiry In cates nnder s. 133.— The section has no application to a proceeding under 
8. 133 which does not deal with any case of an offence. Therefore a Sessions Judge has no authority to direct 
a first class Magistrate to make a further inquiry where the Magistrate has dropped proceedings under s 133 
24 C. 395 ; 25 C. 425 ; 14 C. W. N, 55 and see Notes 60 and 61 to s 133 

23. Farther Inquiry In any case under a. 145.— This section does not authome the District 
Irate to order further inquiry in a case under &. ns winch is not directed to any offence at all, 20 C. 729 ; nor 
the High Court, 30 C. 112. Thus, though a Distact Magistrate has no jiinsdiction to revise the order of ^ 
Subordinate Magistrate striking off a possession case, yet when such Magistrate declined to take proceedings* 
the District Magistrate is perlectlj competentto initiate proceedings acting on the same Police report, 6 C 

290 ,S>r also Notes 154 to 162 to s 145 

24. Further Inquiry In ease dismissed nnder «. 247.— When a case against the accused who was absent 
at the trial of his co^ccused is dismissed under s. 247 no order could properly be passed under this section 
against such absent accused, 4 C. W, N. 346. .SV^ Notes to s 247 

25. Farther Inquiry when proeeed(n|s stopped oader s. 219.— A District Alagistrate cannot under th>s 
section set aside an order made by a Subordinate Magistrate under s 249,9 P. R.161 Sb i63P.L.R*1913^ 
13 Or. L. J. 860. 

26. Order of discharge by High Court tinder a. 332 cannot be set aside— When an order of discharge 
was passed upon the Advocate-General entenng a protegutandtr s 332 in a Sessions case iMforetho 
Calcutta High Court, held it could not be aside by any tribunal, but it did not require to be set aside pt 
Initiation of fresh proceedings on the same charges, 16 C. W.N.983«=>3 Cr. L. J. 488. 

26-A. No further Inquiry in maintenance caaes, a. 488.— No further inquiry cm be directed in respect of 
an order tinder s. 488 as an application for maintenance is not a complaint, 3 d 538 as the defendant in such ** 
case IS not an accused, 17 0. P. L. R 127 = 1 Cr. L. J. 864 

IV.— NOTICE TO ACCUSED. 

27. Notice necessary before making order for farther inquiry,— In a case of further inquiry notic-c 

should be given 20 A. 339, in 23 A. 375 } 4C. W.N. 100, 1 Bom. L. R 782. Omission to do so is fatalto 

oiAm, ^Ct.U 4v5l*> 44 P» W,E.lfilt.= l2 Cc,.L6ta. No 

order should be passed against an accused person wiihout his getting an opportunit) of being heard 
Thus, where a rule was issued only on the District Magistrate to show cause why further inquiry shoul^d 
not be directed under this section, it was held the accused was entitled to be heard, 11 C. W. N. 315 = 5 Cr. 

J. 112 5 though the general rule is thvt the District Magistrate is the proper person entitled to be heard and not 
the private party interested in the result .Sire 25 C. 788} SI C. 811. As to the question whether anj notice to 
the accused to show cause is by law necessary if further inquiry is ordered under this section, it is now settled 
that no such notice is necessary in point of law, 18 C. 608; 10 B. Hi Jbllozved in 20 A. 839 ; 2 Bom. L. R. ’ 

8 Bom, L. R. 703 ; 11 P. W. R. 1908 =7 Cr. L. J. 347 ; 11 0. C 261 { 13 0. C. 289 = 11 Cr. L. J. 629. But no Court would 
be exercising a proper discretion in such a matter if, before proceeding under this section, it were to ordef 
a further inquiry in a case in which the accused person may have been discharged, without giving him aP 
opportunity, by service of a notice to show cause against such an order being made, 15 C. 603 ; 2 C. W. N, I96{ 

32 C.'-1090 } 12 C. W. N. 822} 0 Bom. L. R. 877} 6 Bom. L.R. 479; Sa W. N.219} 2 Bom. L. R-886; 3 Bom. 

L. li.703; 9 C V7. M. 219; 12 Cp. L. J. 110 (BIndh), 6 Bur. L.T. 133 = 16 Cr. L.J. 698 ; (1914) 0. B.R.1.3=^ 

15 Cr. L. J. 631 ; lOP. R. 1911 = 24 P.W. R. 1911 = 205 P. L. R. 1911 = 12 Cr. L J. 364 ; 4 P. W. R. 1915 = 18 Cr. 

L. J. 211 The High Court of Allahabad felt itself [in 6 A. 367 and 9 A. 62 at p. 88 (F.B )] bound to impress on 
Sessions Judges and Magistrates that in exerasing the powers conferred by this section, they should, in the first 
place, always allow tlie person who has l>een discharged an opportunity of showing cause why there should not 
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them sparingly and witlj 

‘ II ■ 


any reason why the general rule set fordi above should not be followed, the order will be set aside, 26 u. n 
(P.B0 . 15 M. L, T. 283 = l5 Cf. L. J. 819. In the earlier case it is said “ Though the power comerred is wide, 
)-et It must be remembered that it is a discretionary power conhded only to the two pnnapal tribunals in eiidi 
district, and that the discretion is a judicial discretion to be exercised subject to the supervision and control 
of the High Courts," 14 M. 35* at p. 138 (F.B ) A question may be very clear to the superior Court acting 
under this section, but still it ought to give an accused already discharged an opportunity to be heard, 

11 C. V. K. 173 = 5 CF.L.-I.16. j'ee also 3 C. L. J. 43; 14 P. R. 18>1; 32 C. 1090: 17 B. R. 1893; 14 & 

284. Notice to show cause why commitment should not be directed under s. 136, is however suffiaent 
notice for making an order for further inquiry under tins section, IS C. 75. Where there was however no 
manner of notice at all, the High Court might set aside die order for furtlier inquiry as bad, ItC. Vf. N. 33* 

12 C. V. N. 822 £= 8 C. L. J. 73 = U Cr. L. J. SL S. 410 does not empower a Court to dispense with notice under 
s.437, 39 C.238; IS Cr. L. J. 1(C.),3 Bar. L. T. 37 salSCe. 1<.3. SOL And though tlie Code does notexpressly 
require notice, it is but proper such notice should be given, espeaally wliere the further inquiry directed is for 
the purpose of reconsidering evidence already given, 5 Boin. L. R. 877 ; 19 Bom. I*. R. 908. When a man has 
been through two inquiries and discharged, a ihird inquiry should not be ordered without notice, 12 A, L. J. 
167 as 13 Cf. L. J. 39. The District Magistrate would exerase a sound disaetion, if he gives such notice and 
hears the accused, Weir II, 2(9 \ It C. W. N. 318 — S Cr. L. J. 112 ; 2 Bom. L. R. 386 ( 6 Bom. L, S- 479 ; 3 S. L. R, 

7ie>9Cr.L.J.4l9. InaBoiu L R €94 — 4Cr. L.J. 329, Aston, J .remarked that wbetiiernoticeshould be given 

or not would depend on the circumstances of each case Sff also 3 A. L. J. 74 -a? Cf. L. J. 137 ; IS A. L. J. 6Z7 ; 

16 A.L.J.298. 

28. Notice may be dispensed with, when conpleiat dumUsed inmmerily.— When a complaint is 
dismissed under s. 203 or s. 201 (3) in the absence of aoy of the accused, nonce to show cause might be 
dispensed witii, 39 C. 437 ; 13 C. 603 at (.624 *, 32 C. 1090 ; 20 A. 339 ; 2 Bom. L. R. 636 ; 11 P. W. R. 1903 — 7 Cf. 
L.J.347}11 O.G.261<»8Cf.L.J. 3(2; 1903 P. W.R. 23; SO A. S3; (1903) A. W. N. 43 — B A.L, J. 74 =7 

157} 12 Cr.L.J.49 (A.), 35 A. 78. Where a Magistrate proceeded agaiust a few only, uf a number of persons 
complained against and refused tlie complainants application lor process against the others, it was con* 
sidered the refusal amounted to a dismissal of the complaint under b. 2o3 and so notice, lor aamg underthis 
section miglit be dispensed with Rut see it C. W.R. SIObB Cf. L. J. 112 and llC.Vf.R.33; (0 A. 1384 
47 A. 723 b 23 A. L.J.45L 

29. Proeednre when accused cannot befeund. — It is competent to any Court which had issued orders 
to issue notice to the accused to cancel that order. 13 P. R. 1893. In 12 C. W. M. 23, a person whose 
romplajnl had been dismissed, applied to the High Court for an order for funher inyojjyawd obuined sruh 
fiisu Service of notice was, however, found diSicuUas the whereabouts oi the accused were not known. The 
High Court, instead of making the rule absolute as u couKl have done, if it had follow ed 26 U. 4 1, discharged 
the rule giving the petitioner leave to move again when notice oiuld be served on the accused. 

50. Aceated not bosnd (0 appeae on netlce.— A notice o! this kind is for the benefit of Uie accused, 
and U IS by no means an objcaiouablc praaice to give to an accused person an opportunity of upholding the 
order of a Subordinate Court before it is reversed by a superior authonty, although the accused may not be 
entitled by ngbt to sudi an opportunil) At the same time tlie accused is under no legal obligation to avail 
himself of the Ojvportunity if he does not wish to do so. 13 P. B. 1893. WTien acuon is propped to be taken 
under this section, it is not summons in terms of s. 68 that sboukt be served oa the accused, but a notice to 
^how cause why an order for further inquiry should not be nude, so that he is free to appear and sfiow catne 
or stay aw ay , 6 A. 3S7 ; 21 C. S7 A 

Y.—WHEN FURTHER INQUIRY HAY BE DIRECTED AHD WHEN NOT. 

51. FartbcF taqalry may b« ordered oafy wbero discharge b Illegal or perTcrse or CTUeaee b 
ebileaily laeenplete. — It u not open to a District Magistrate to order fu.Ther proceedings la any case under 
s.<ST This section tv Unwed by the words * o*v eaaaaiaag the record unde? X 13S,’ and s. 435 lays down that a 
Court may call for and examine any record for the purpose of saudying Itself as to the far rectness, legahty 
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[Chap. XXXII, 

or propriety of any finding, sentence or order retK^ded or passed and as to the regularity of any proceedings 
of such tnfenor Court It cannot therefore be said that if a Magistrate finds no illegafity, or impropnety 
Or iireguVatity and nothing incorrect in the proceeding, that he is empO'Ncied to set aside an order of discharge 
upon other grounds or no grounds at all, 18 C. W. M. lD78ssl3 C5r. !<• J. 764. * Comctness, legality orpropruty 
ojaity finding’ is an express enactment (rees. 43S) Every finding, sentence or order is liable to review, not 
only on the ground of illegality, or irregularily, but also on the ground of incorrectness, that is to say, on the 
ground that it is wrong on the menls, IS C. 603. Bui the omission of the word improperly before discharged at 
the end of the section would indicate that the powers conferred by this section are very wide and would 
embrace a case where the discharge is proper, but further inquiry is necessary, 9 A. 53 (F.B.) at pp. 67 and 88. 
It IS, however, improper to interfere under this section wiUi an order of discharge unless it is pcr\erse or illegal, 
391 P. Ij. R. iS 02 This Court has often pointed out that where a itnn is discharged under arcumslaoces wbidi 
tnahe the order of discharge equivalent to one of ncqwiital no further proceeding should be taken against him 
under s 43? (8 P R. 1900 , 2 P. R. 1901 32 P. L. B. 1901 , 8 P. R 1909 «= 10 Cr. L. J. 314 referred to\ No 
invariable rule can be laid down but speaking generally, further inquiry after discharge is improper unless 
the order of disdiarge was manifesih perverse or toolisb or was based upon a record of evidence which was 
obviously incomplete 10 P. R. 1911 =s24 P. W. R. 1911 «203 P. L. R. 1911 «*13Cr. L. J.S64 (F.B), 4 P. W. E- 
1915 =c 15 Cr L J 214 So aho when the order of discharge was passed because the complainant declined to 
produce anj evidence, 19 P, W R. lOlSn 16 Cr. L. J.662. Thus when the trying Alagistrate has arrived at the 
conclusion that no pnma facie case had been made out against an accused person , the High Court cannot 
command him to arrive at a different conclnsiun on the factsi. If the complainant had a good case accordiflS 
to law against the accused he may make a complaint to another Magistrate who will not be prevented from 
inquiring and adjudging L> the mere discharge of the accused >n a warrant case, RatasUI 209. See also 2C.P‘ 
£,.8.82 and 17 Cr £. 4.245«13N b R. 94, 20 P. W. R. 1916b. IT Cr.L. J. 161l» P. R.l&13«>8 P. W.R. 1913» 

t3Cr.i:>.<I. 860. 

33 Power of ordering forther Inqalry ahoald be aied tparlngiy and with great clrcamspeetlea.— iVhen 
an accused pecaou has baea three tvtues subject to the harassment of a magisterial inquiry on charges du lodling 
in importance the series save in extraordinary circumstances, or the discovery of new end important evidence 
giving quite a different complexion to the affair, ought to dose because it savours of oppression to send 
a man a fourth time before a Magistrate for inquiry into a senous chaise on the evidence which has 
already been thrice pronounced insufficient or untrustworthy As held by the AllaJiabad High Court in 9 A. 82 
(FB) the power of ordering further inquiry should be used spanngl) and with great circumspeniDn Ratanlal 
328 See 4 A. 148 } 11 C. W. N. 178 5 Cr. L J 16 Where a Magistrate, after taking the whole evidence and 
completing the inquiry, discharges the accused in a warrint case, there Is only a technical difference between the 
discharge and ari acquittal and so it could tn»verbave been intended tint a discharged accused should be placed 
in worse position than one acquitted metel> because the Magistrate considered the evidence so imtrustworth) 
as not to furnish ground for a formal charge Held that, where the Magistrate after taking all the evidence, 
discharges aii accused person, this section dvies not empower the Sessions Judge to order a fresh trial in order 
that another Magistrate may consider the same evidence and pass an order, 2 C. P. Cr 63. This case wa* 
approved in 31 P. I. R. 1990 and 100 P, 1. R. iSOi’ See also 11 C. W. K. 173 « 3 Cp. L. J. 18 } and the dissenting 
judgment of SUBKaviAMA Ai var, J,in 29 M, 126 (F.B). All Magistrates, and especially the one who formerij 
discharged the accused are bound to exercise due discretion, to take that discharge into account, and to avoid 
any such oppressive proceedings as rmy either expose them to punishment under s 219 or s. 220 I P C, or to a 
civil action on the part of the accused, Batanlal 350 ^ 

83. When forthep inquu'y may be erdered~ 

{*} Real lest for interference hy the High Court — The test for the interference of the High Court in 
revision wnh an order oi dischsrge and for directing Jotthw inquir) under this section is, whether it would 
under similar circumstances have accepted an appeal from acquittal, if one had been preferred. Where the 
evidence for the prosecution was contradictory and insuthaent tor a conviction, and there was no suggestion 
that additional or further evidence was forthcoming the Punjab Chief Court In 1995 P. t R. at p. 49 refused to 
Interfere. „ 

(fi) UTien lifrgtstraie oMiited lo ccftstder accused's admiJSton sn another care— When a Magistrate 
had wrongly omitted to take into consideration the admissions made by the accused in another case the High 

Coon, in the exerase of its revisionaf powers, ordered further fnquio, as It held that those admissions had an 

Important bearing oti the case, IS B. STS. 
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(»«■) U'htft OH punishment of some aetnstdy Maxtstraie refused tj try others who had absconded.—^ 
A coTnpiaint vas made against se%cral persona under cs. 147 and 323, I P. C Some of them were tried and 
con%ncted, «hde others ta-cre reported to be absconding One of these latter was arrested, but afterwards the 
warrants against all the absconding accused were withdrawn and the arrested accused released. The com- 
plainant then applied to the District Magistrate to revise proceedings, but he refused to interfere. Held, that if 
a bod)’ of men committed an offence, the Magistrate cannot sa) that he considers the punishment of some of 
them to be sufficient in regard to others who m-iy be oiually guilty, though probably in a different degree 
The order of the District Msgistnle is therefore wrong, and there should be further inquiry m such matter 
4C.V.N.M0. 


(ip) Ducharging summous-tase without reroratnf ///’a— When process was issued against the 
accused for an oOence under s 506, I P C, snd hewastned under that section, but the Magistrate without 
recording his plea to that charge discharged him of an offence under s 500,1 P C.,he/d the proceedings were 
irregubr as the plea of the accused ought to base been taken, s. 242 and a further inquiry was ordered 13 Cr 


' {v) Further inquiry canin case of discharge be directed upon same malenalswhen no fresh evidence 

is forthcoming question, whether, alter an inquiry by a hrsKlass .Magistrate and discharge of the 

accused, a Sessions Judge or District Msgistrate Ins Jurisdiction under this seaion to order " further inquiry ’ 
or a re-hearing upon the same nniernls which were l«fore the first-class Magistrate, ic, when no further 
e\idence is forthcoming has been a subject ol much difference of opinion among the scseni High Ojurts 
10 C. 207 and 1027, 12 0.622)6 A. 367, 31 A. m, less A W.N ISO , 8 U. 296 and 336 ) 10 B ISI but now 
the High Courts ot Calcutta [see t9 a 608, by a mijoriiy ol 6 to 2), Allaliabad 6 A. 52 (P.B.) and Madras ll M 
331 (F.B ) hsse come to agree with the decision ofUie Bombay High Court 10 B 131, that a Sessions Judge or 
a District Magistrate lus jurisdiction under tlu» section to order further inquiry in cases of discharge 
under s. 253 or s, 259 “ The intention seems to be to give revisioinl junsdiciion to the Sessions Court 
and Distnct Magistrate in cases of improper discharge wncurremly with tliai of the High Court and 
to include an incorrect finding among the matters liable to revision and thereby to obviate the expense and 
inconvenience which the necesssity to resort to the High Court might m such case entnL”—^r-rMuTTUSAMi 
Awar.], in 14U. 334 at p. 333. ^■«al<ol3B 376)17P.lbl89S The Chief Court Of the Punjab expressed its 
agreement with the cases reported in 12 C. 822 andBW.338(nowpaTtnlly oierruled) but it did not decide what 
was the actual meaning of the words ‘ further inquiry, 63 P. R. 1857. See 14 P R. 1891. In 2 P. R 1901 it was 
held on the authority of 16 C. 608 that there may be cases in whicli an order for further inquiry, may be a 
re-heanng and re-consideration of the eiidence already uken eg where the order of discharge is manifestly 
perverse or foolish and not in all cases a taking of fresh evidence but following 8 P. R 1900 they also held that 
when a Magistrate has gone into the evidence and dealt with the case carefully an interference with his order 
of discharge would virtually be the con>ersion of the finding of an acquittal into one of con\iction. Seealsa 
8P.E. 1909 — 17 P.f8r.R. 1809 = 10 Cr.L.J.3t4;18P W R 1909 = 11 Cr.L J. 110 , 10 P. R. 1911= 12 Cp EJ 
364 J24P.R.1903. ' " - ~ ^ 

100 and following 5 ! ' • 

competent to the D 

by any other provi‘ •• . % - . i* 

Sessions Judge may direct turther inquiry when the discharge ts due to misappreciation of evidence There is 
nothing in this section to suggest that misappreciation ol evidence in the Lower Court is not a ground of Inter 
ference. The Sessions Judge or* Disuict Magistrate is not bound to reier the case to the High Court m case of 
difierence of opinion with the Lower Court on the mere appreciation of evidence, but would be justified in ordenng 
a reconsideration of the same ev idence, 32 B. 220 (P.B ) overruling 31 M. 183 ) 15 C. 608 dissented from so far as 
Sheld that a reference to the High Court was necessary, Sankara** Nair, J , contra — Where the Sessions Judge 
or Distnct Magistrate differs from the conclusion of the Subwdinate Magistrate on the evidence the only 
question is whether there should be a retrial and no useful purpose Is served by a further inquiry The Sessions 
Judge or District Magistrate must, m such cases refer the matter to the High Court under s 438 and cannot 
order further inquiry under s 437 The powers conferred on District Magistrates and Sessions Judges by s. 437 
are not wider than the powers conferred on High Courts bi s. 439 It is only when the case requires re<xm- 
sideraUon on some grounds other than m mere apjuwauoa of evidence for reasons which have been held to 
justify the High Court interfering in revision that he can order further inquirv See also B Cr L. J Me /v i 

2 B. L. R. 25 = 10 Cr. L. J. 237. .Si-r also 17 Cr. L. J.849 (i); 19 Bom. L. R. 350. * ’ ' 
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34 No reference to High Court necesinry la case of Improper discharge.— When a District Magistrate 
considers that a Subordinate iMagistratc has improperiy disdiarged an accused person under s. 253. Retanlal 
213 and 290, or tliat he was wrong in not waiting later in the day before discharging the accused nnd doubted 
the legality of the order passed iii his absence, he should not refer the case to the High Court, but should 
himself order further inquiry under this section, Rataolaf 935, though it may invoUe re-consideration of the 
evidence already taken without .any additional investigation of facts, 1 Bom. L. R. 223 ; or w hen the Magistrate 
had made a very material error as to the law applicable and the inference to be drawn irom the evidence for 
the prosecution which only had been heard, 33 P. L R. 1900. But when a District Magistrate being of opinion 
that the Sessions Judge gave sanction for a prosecution on a mistaken view of the evidence referred the ca^e 
to the High Court, the latter declined to interfere on the ground that questions of fact must be dealt with by the 
Court which might try the case Ratanlal 473 Tlie proper function of a District Magistrate is critiasim 
He ought to point out to the Subordinate Magistrate, the reasons which may have led him to an incorrect 
conclusion, t e , reasons winch may have been held to justify the Higji Court iii interfering with a finding of fact 
to enable the Magistrate to come to a right conclusion and not dictate ii» him the decision to be pro- 
nounced, 31 M. 133 overruled by 23 M. 220 {iee Note above) See ilso i C. 282 25 W, R. 30 } 4 0. 647 and 1 C. 

L.R. 83; 32 M. 214 

35. Whea (aether ieqalrf ehaaht aat he ordered— 

Ofi the mete strength of a Governtnent resolution — A District Magistrate passed the Solhiving 
order directing a re trial of the accused after a perusal of the papers referred to in G R 1209 of 1900 — ‘ This 
Court orders that the discharge of accused C m cases 91—% be set aside and that he be put on trial before the 
Cantonment Magistrate for the olTence of being m possession of stolen property, etc , under s 41 1, 1 P C , with 
reference to the articles produced before the Court in these six cases //eld, that it w as not competent to the 
Distnet Magistrate to order re tnal by merely acting upon a resolution passed by Government on the 
representation of the Legal Remembrancer, and if he wanted to make use of the Arguments in the resolution, he 
should have supplied the accused with the copy of the same, to enable him to meet if he could the arguments 
against him 2 Bora L.R 886. 

(«) ffWsn question between parlies ts of a avit nature —When a Subordinate Magistrate finds that 
the essence of the matter between the contending parties is uf a civil nature, and that the question is in reality 
one to be fought out in a Civil Court, the District Magistrate is not authorized in such i case to order further 
inquiry under this section, 1 Bom. L. R. 892 

(«*) men ti ts hkely that Courts may take different vtews of the evidence — When the nature of the case 
IS such that Courts are liable to mke different views of the evidence and of the probabilities, such a case is not one 
mwhich further inquiry ought to be ordered especially when a Cuil Court and i Magistrate have disbelieved 
the evidence lor the prosecution, 8 A L. J 43 «= 32 Cr. L J. 45 That it was conceu able another Magistrate 
might reasonably see the facts and probabilities on other mutual proportions is no reason for further inquiry 
The District Magistrate must apply his own view to the case and come to a decision, 18 Cp. L J. 110 (Sindh). 

(iif) When order has been made under s 479 for prosecution of complainaHt—liS Sessions Judge has 
no power to direct further inquiry when an <wder has been made under s 476 for the prosecution of the com 
plainant under s. 21, 1 P C It he is of opinion that the order is wroi^ he should refer the matter to the High 
Court for revision, 15 Cr. L J. 1 (C.) followed, 13 Cp. L. J. 16 (C.). But now see ss. 476 A and 476-B 

(u) Simultaneous order of commitment and further inquiry iad— An order to make further inquiry 
and an order of commitment cannot be passed simuhaneously, for, before the accused is committed, it would 
be necessary to consider the value of the entire evidence including the evidence taken on further inquiry — 

Cat H C Pro , Alh March, 1886, 13 C 121 

(w) Where complainant declines to produce evidence ~~pox\htT inquiry should not be ordered where 
the order of discharge was passed because the complainant declined to produce any evidence 19 P. W. R. 
1915 » 16 Cr. L.J. 662 

36, BeMont for fullier Inquiry mnit be glTeu — In passing an order under this section, it is not 
ordinarily necessary that the Court should make a detailed examination of the evidence and give elaborate 
reasons because that might prejudice the trial afterwards , but it Is desirable that tlie Court should give enough 
m the shape of reasons to show that Its order IS a proper one 32 C. 1090, 13 &603(FB), 8 Bor. L. T. 37 *=15 

Cr L.J 80l;(lOia)M W N 638a*l4Cr L J. 872 TheSessioos Judge or District Magistrate should give some 
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reasons Jor hIs order Othm^iv, it Is not possible for the Kish Court to exerd^c such superv^SlOfl over the 
Magistrate's proceedings as is necessary, SC. L J. 43. ?Vh«re the order of the Sessions Judge did not stste 
any proper grounds for directing a further inQuiry it was set aside on revision BC.W. W. 458 } 3 8. L. R.7«» 
9 Cr. L. J. 445 ; but 4 L. B R 933 ■»? Cr. L. J.433 The mere fact that the petitioner was one of the accused 
would not be sufbcient to direct a further inijuny as regards the petitioner, simpl) because there was such a 
direaion as regards the other .accused, 13 C. W. N. 78 9 Cr. L. J. 303. 


ST. Can Coart dcllntnj forther Inqalry, comply with fresh application for same?— A District 
Magistrate is competent to order further inquiry. Although he may have declined to do so on a previous occasion 
in the same matter, Ratanlal 323. But where further inquiry Is refused by the Distria M igistrate, his successor 
should not make such order in opjiosiiion to his predecessor's order Under such circumstances the Sessions 
Judge IS the proper person to make such order if he thinks fit to do so, 4 C. W. H lOO. Where a District 
^Iag|strate has once decided under this section that there is no case lor further inquuy, he cinnot subsequenllj 
order further inquir) biuh in order is an otaler reviewing the earlier otu, and is prohibited by s. J69, 5Bar. 
IfcT. 37»13 Cr. L. J. 301, But where a Sessions Judge tuo tnolu callcti for the records of i case where the 
accused was discharged and rLturiicd the records as no order was necessary imi subsequently the complainant 
applied to have the case re-opened, htU the Sessions Judge was nut jirevtnted from entertaining such 
applicatiiin and he could not refer the cumjiliinint to the High Court on the ground that he had passed orders 
before, 16 Cr. L.J.71I (Bar) A>eNote9. 


VI.-DUTIES AND POWERS OF COURTS DIRECTING FURTHER INQUIRY. 

39 VfhAl Coart directing farther loqalry cannot do— 

(») A<r re trial can he ordered.-^ \ District Magistrate cannot set iside iii order of discharge and direct 
that the accused be put on his trial All that he candoisto direct funlier imiuiry leaving it entirely to the 
inquiring Magistrate to deteniiine whether or not the evidence justified the accused being charged and put on 
his tnaL The District Magistrate is not entitled to order re-fm/ under this section. The use of the word re tnal 
may probablj prejudice the iccuscd wath a Subordinate Court. 1909 ?. L R. at p. 65 } 3 Bom L. R. 696. 

(li) Ao power to dtreet fresh ejtdenee being This section does not authorize a Sessions 

Judge or a District Magistrate to take evidence or to direct evidence being taken, supplementing the evidence 
given in the Lower Court The High Court alone has such powers .icting tinders 439, 11 C, Vf. N. Z7S a 
6 C. L. J. 291 >* 6 Cr. L. J. 357. See also 4 L. B. R. 43 « 6 Cr. L. 3. 379. 

[iii) Pto poiver to dinci that evidence should be taken and records rffrtr/irrf — This section does not 
auihonre a District Magistrate to direct the trying Magistrite lo simply takedown the evidence and return 
the records to him. The prosecution lawfully revived must be proceeded with iccording to law, 4 !>. B. R. 43 _ 
6Cr.L.J.279. 

(»v) pistrict M Igistrate cannot direct reissue of warrants — A Distria Magistrate has no power 
under this section to direct a bub-Divisiona! Magistrate who has cancelled warrants, lo re-issue the same, 1 C. 
W. N 650 , nor has he pow cr to set aside an order of his predecessor in effect dismissing a complaint, 2 C. W. R. 
290 See, however, Note 37 

(f) No charge can be framed or directed to be framed — A bessiotis Judge or District Magistrate 
cannot in the exercise of the power under this section himself frame the charge or order the M igistrate to frame 
the durge and try the accused The District Magistrate might of course make the further inquiry himself and 
frame the charge in course of it, 32 H. 220 (F.B ), Sankaran Naik, J , dissenting 

(pi) Fettering discrelionof Subordinate Magistrate tn further inquiry— tl. District Magistrate who 
refers a case to a Subordinate Magistrate for further inquiry has no authority to fetter him in the exercise of his 
judicial discretion as lo the question whether the case should or should rot te ccrrmitud to the Couit of 
Sessions, IS H. 39. Where the accused were discharged of offences under ss 342 and3S7, 1 P C, the Judge 
cannot direct an inquiry into an offence under s. 467 1 P,C, 10 Cr. L. J. 5S4 (A.). In making an order for 
further inquiry it is improper for the supetior Magistrate to write a judgmert which is practically a mandate to 
a Subordinate Magistrate, 12 N. L. R. 94 » 17 Cr. U J. 349, refening to 32 C. 1090. 

\vu)Ji'o power to direct the Police to reconsider — Where a DisUici Magistrate in setting aside 
the order of ducharge concluded his order obsetvipg * 1 fe pasc, thereipie js je-o_pcned and the Police are 
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HOW at liberty to re-consider the whole position’ Htld, sndi an order Is not contemplated by& 437 and the 
proper order should have been to order the Sub-Magtstrate to make further inquiry, 37 P. W. R. 1913=* 14 
Cr. L. J. 396. 

39. When directing farther Inquiry, comptalnaat maybe reqntred to fornbh^seenrlty for costs of 
aecnaed.—In 8 8. L. R. 196 = 16 Cr L. J. 174, the High Court refused to order further inquiry unless the applicant 
(l)paid into Court the expenses incurred by the Government under < stt in respect of a previous complaint 
and (2) executed a bond with one Surety undertakingtopa> the reasonable costs of the accused in the eventof 
his being acquitted or discharged and such toquittal or discharge not being reversed in appeal or revision. 
S 526 (5) was cited as a precedent for the latter condition. 

ID. In making fortber Inquiry, complainant may be taken 'de novo.*— I urtlier inquiry does not mean 
proceeding on the evidence already takea It means that evidence or other evidence, if there be any, should 
be taken de novo by that Magistrate who holds the further inquiry, 9 A.L. J. 310 » 13 Cr, L. J. 233. When for 
valid reasons, further inquiry is ordered to be conducted by another Magistrate, the inquiry should commence 
de novo 6 A. 367 ; 22 C. 573 , 4 L. B R. 333=7 Cr. L. J.493. 

Can a eowplaini be distnitsed again after order for further inquiry f — hnoxdet io( further inquiry 
directed to a Subordinate Court rneans that the case should be tal^o up again and that the question of dismiss- 
ing the complaint, or charging the accused, as the case mi> lie should again be considered and an appropriate 
order made as the result of such fresh consideratioa Per Walcis, J , 32 M. 220 (F.B ) at p. 234. See also 13 C. 
608. When further inquiry is ordered into a complaint dismissed under s 203, the Magistrate cannot again act 
under S.203 but must proceed to enquire into or try the case under s 204 11 C.W.N.S16. 

41. In further Inquuy, accused might be tried for any offenee eitsbiished by eridenee.— A prosecu 
tjon Jawfully revived must be dealt with in accordtamx nith Jaw in the same way jn which a prosecution 
originally instituted is dealt with. Therefore, whena Magistrate is to make a further mquiiy, it was hetd that 
he was competent to try the accused for such offence as might be established by the evidence, 7 U. 431 He is 
not bound to try him for the very offence for which he wasongioally discharged. See l (k L. B. 83, 2 P, ILlSOl# 

42 No difference between fresh and further loqslry.— -There is no substantial distinction intended 
to be denoted by the words 'fresh inquiry' in s 436 and ‘further inquiry m s.437, 15 c 608 3Sr^ also 14 M. 334 1 
a U. 336. 


437 . * When on examining the record of any case under section 435 or otherwise, the 
Sessiont Judge or District Mag:istrate considers that such ca^e is triable 
commiliient exclusively by the Court of Session and that an accused person has been 

improperly discharged by the inferior Court, the or District 

Magistrate, may cause him to be arrested, and may thereupon, instead of directing a fresh inquiry, 
order him to be committed for trial upon the matter of which he has been, in the opinion of the 
Sessions Judge or Distnct Magistrate, improperly discharged 


Provided as follows — 

(ti) that the accused lias had an opportunity of showing cause to such Judge or Magistrate 
why the commitment should not be made , 

(J) that if such Judge or Magistrate thinksthat the evidenceshows thatsome other offence 
has been committed by the accused, such Judge or Magistrate may direct the inferior Court to 
inquire into such offence 

Notes — As to the scope of this section, see 32 H. 220 

1. Betslont Jodge competent to direct commitment In cases of discharge by District MagUtrato.— If 
the case be exclusively triable by the Court of Session the Sessions Judge may direct commitment even where 
the Distria Magistrate himseU disdiarges the accused 7 A 833 j 12 C 473 , fl M. t6 } 9 B 100. In 17 Cf L J. 223 
(Oadb) the case inO B 100 was followed 

‘Tbit ».<t on «b|cb or|( nalljr nsnibfred rvnUiiiberad 137 by Act ZVllt of 1*^3 





!S. 4'?6-437.3 OF REFTRENCr AND REVISIOS 93*> 

i. Bcsslont Jiidj« Cknnot »et nhepe DUtrUt hu confirmed order of dUthnr^e.->5r^ Note 

9 (i) to n. 43S 

3. Dlitrict UftgUtrete with tpecUl power* ander*. 89 eta direct farther Inqolry.— The expression 
Dxstrtcl MagtitrdU used In this scclioiii Includes a District Magistrate possessing the extraordimry jurisdiction 
coideired by s. 30, 1004 P. L. R. 034. 

4. Coort of Sesslea and DlitrlU Hagtitrate can direct commitment wlthont (nterveotlon of HagU- 

trate.— There Is nothing In this section to show that when the Court of Session or tlie Disinct Magistrate 
directs a disdiar^d person to l>e committed for ttnl die commitment thereupon must necessarily be mide by 
the discharging ^laglstrate, whilst the first prot to it shows that It may be made by the Sessions Court or 
Distnct Magistrate as the power happens to be exercised by the one or the other . 10 B. 319 { 23 C SOT. Under 
this section it is competent to a Distnct Magistrate to maVea committal himself or to direct a Subordinate 
Magistrate to make a committal order htmta be temmiUid' m this section do not mean more 

than /ari an order for Aft 31U.40) 10 B. 319 and JS C. 397 1 (but see 4 W. R. 4), Where, howeacr, 

the ^^aglstr4te Is directed to commit he cannot be asked to record the defence evidence also, 4 N.«W. P. H. C. 
R.50. 5<rralsol2N.I<.R.91»lTCF.L.J.249. 

8. Seetlen limited to offences triable cxeteittelF by Conrt of Seatlon.— To give the District Magistrate 
or Sessions Judge Jurisdiction to act under this section, the accused must have been charged w ith an offence 
Xm\>\ftexelusiiely by the Court of Session i r , an offence shown to be so triable mthe 8th column of Schedule 
U, 1904 P, L. R. 234 { 1 A, 4l3 (F.B V See also 3 P. R 1897. Thus n Sessions Judge cannot direct commitment 
in respect ol an offence under s. 41 1, 1 P C, RatanUl 42| 13 M. L. J. 373 In cases not covered by this section, 
if the Distnct Magistrate thinks the Subordinate Magistrate has improperly discharged the accused he may 
either act under s. 437 or report the matter to the High Court under s 433 a M. 836. The High Court can 
commit, ID any case without any restnction 

Charges of offtntes notexetusxietytrsabteby Sessions Court may be arfrfrrf— -Where a Distnct Magis 
trate committed the accused on charges ot ss. 403 and 477 A , I P C . in respect of which the accused hxd been 
previously discharged, u was contended (I) that the Distna ^laglstrate was not competent to make the order 
under s. 436 as the case againsttheaccusedwaspnmarily one tinders 4D8 I P C, an offence not exclusively 
tnable by a Sessions Court, and (2) that the Distnct Magistrate was not competent to add a charge under s. 408 
to the one under 477 A ; held, that the Distna Magistrate had Junsdiction to make the order as the falsification 
of accounts was a substantial part of the affair, and it was open to the Distna Magistrate to consider that the 
case was tnable exclusively by the Court of Session and next that once a proper order of commitment is made, 
It opened up the whole case and the Distnct Magistrate is competent to add other charges intimately con 
neaed with the charge under s 477 A and forming pan of the same transaction 16 Bom L.R.80E:2Bom Cr. 
Ca. 179 « 15 Cr. L. J. 292 

6. Section not applicable where accased acqeltted.— Where the accused had been acquitted by a 
Magistrate, neither the Distna Magistrate nor the Sessions Judge has junsdiaion to proceed under the seaion 
or 5 437,20 C 633 But the acquittal must be one in substance and not merely inform. Thus, where a Magistrate 
used the words " acquitted and released” when he intended only to disdiarge, the Court of Session was held 
competent to direa a commitment under this seaion, 8 W. R. 41 j 24 M. 136. See Note 17 to s. 437 

7. Conviction for nlnot offence no bar to order of commUment for major offence — Where an accused 
appears to have committed culpable homicide, bis consiaion by a Magistrate for a minor offence does not pre- 
vent his trial for murder, etc The Sessions Judge, if he thinks there is a grtma faae case, may call on the 
accused to show cause why a commitment should not be ordered, and may thereafter order his commitment 
if satisfied that there is sufficient cause for it, Ratanlal 337, 

8. What aroountsto ‘ dhebarge.’— The (art that no tormal order of discharge for the graver offence has 

been passed is immaterial, for if the Magistrate convicts only for the minor offence, its effea Is a discharge for 
the grai er offence, by his declining to take a«ion In respea of such graver offence, 15 C. 608. See 21 M. 186 
wrhich overrules 223 M. 225 and dissents from 20 & 6SS. The refusal of a Magistrate to proceed against 
Certain persons mentioned m the report of the tnvesttgating Policeiofficer, was held to be in effea an order 
discharging them. 4 C W. N.242. But until the Magistrate has so refused to aa, a Distna Magistrate is not 
competent to proc^ under this section or s. 437. 33 C. 763 | 35 K. L. J. Note 46 to s. 403 
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9 Feints to be eonsldered In directing eoramltmenL— An order by a Sessions Judge directing a 
Magistrate to commit an accused per'oa nho bas t<en di«diarged fc> him «imp!y because the offence Is 
tnableexcJusi\elyby theCourtofSessionisbadinlato We!rll,260 The fact lhata superior Coun might be 
disposed to take the view that the ^lagistrate discredited the prosecution evidence for insufficient reasons and 
discharged the accused without committing him for tnal is no ground for interference b) iL Weir II, 253 , 31 
H 1S3, Nor does a case come within the purview of this section mere!> because in the opinion of the Distnct 
Magistrate the offence alleged to hav e been committed could not be adequately punished bj a Magistrate, 1903 
A WH 169=s8CrL.J 47 It is the duty of the supenor Court in considering whether an accused person has 
been improperly discharged within the terms of this section, so as torequire him to be committed to the Sessions 
Court to consider all the grounds upwn which sudi an order of discharge has been passed including a considera- 
tion o* evndence which has not been believed or teUxa be sufficient to establish Apnma facu case. Wthout 
doing so It would be impossible for the supenor Court to find that the order of discharge was improper \VbSK 
the Nlagistrate had discharged the accused and the Sessions Judge reirained from considering the evidence 
of the witnesses whom the Jlagistrate considered to be unreliable because he thought he could hvrdlj deal 
with all those questions wtthout prejudging the case and wathout making it difficult for him to hear it 
with a jury but directed a committal Ar/d that the order must be set aside as it had not lieen made on full 
consideration of the ments of the case as disclosed by the evidence taken before the M igistrate 7 C. W K Tl, 
IS B S76 Sef also 1 Pat L.J*=17 Cp L.JS3a 

10 When commitment should bo m&de and when fresh laqnirj— 

(0 ll'htn on thi mdenee alrtadf taiert th^re ts a ct^ar case nedr— Inacase 

triable e'cclusively by the Court of Session if the Sessions Judge or Distnct Nfagistrate is satisfied that on 
evidence taken there is a clear case for committal and there is no reason for desinng a further consideration by 
the Magistnte it would ordinarily be his dot) to commit under this «eclion without ordenng a further inquiry 
15 a 603. 

(ii) Where trial Magistrate omitted ta take e-ndence distnct Migni^ote maj Mmsetf take thot 
evidence ard miii. — A Subordinate Magistrate having dismissed a case under s 3S0 I PC without taking 
certain evi lenee which m his opinion woold have been of little v’alue the Magistrate of the district, on the 
application ot the confplainvnt took such evidence and committed the accused for tnal before the Court of 
Session AfcAf on reference to the High Court that as further evidence In addition to ihat taken bj the Sib- 
ordinate Magistrate, was forthcoming the District Magistrates action was sustainable on the pnnciple laid 
down in 2 C, 40S , 4 C. IB 

(*ii) Where fresh e-tdence has since come to light, fresh inquiry must be Ae/i— ^WTierc a 


could not be sustained, as the accused had not an opportunity ol ooss-examming on the fresh evidence and 
that the proper order under the cuoumstances would be to have directed a fresh loquiry under this section 
leavnng the discretion of the Jlagistrate unfettered to commit or not Weir II 550 , 15 M 39 

(in) After issuing notice for commitment may direct further inquiry — \ Distnct Magistrate who 
had issued a notice to an improperlj discharged accused as to whj he should not be committed to the Court of 
Sess on is also competent on cause being shown to direct further inquiry 18 C. 75 See also 14 M 334 at p. 337 
( } Com nit nenl cannot be made for offences ethich the aecaied uas not eharged . — An order by 
a Jud„e directing a Magistrate to commit an accused person who has been discharged at a preliminary inquiry 

to take his trial la a Court of Session mustsped^ the particular acts constituting the offence charged. Th« 

Judge cannot d rect a committal for offences vnth which the accused w as in no way charged before the Magistrate, 
lor otherwise a man might be committed for tnal lo respect of an offence of w hich he had never been accused or 
never even heard a word until apprehended under the commitment 10 B. L. R. 235 = 19 W R.S0, 21 W R. 41 
Set alao 10 Cr L.J 554 (A). An order of commitment may however, be made wathout a charge both under 
this section and s. a’o 27 M. 54, 

11 8 ope of the words * under s. 433 or otherwise.*— The words or otherwise do not mean many 

other way whatsoever but in any other way provided bjT the Code 10 C.25S On the other hand if we put a 
Vvritle and general construction the w hole of the bmitation necessarily implied in s. 43s w-ould become unneces* 
aary andsuchore^uih-wouldsuppOiC in the LegisUtuiT ao absence of aQ intention, *hich ought not to be Imputed 
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orpresumcj. Note Sto 43‘> md Kmetos. 4*8 Tie refl'on« for exeTCKirg the power conferred by this 
section arc rersons which «hovild anic upon the matentU to l>e found on the record and not upon extraneous 
matter. 1B90 A, W. N. M7. 

12, KoUceto acensed abtoletely necenary befaee acting nnder this section, — The opportunity to 
show cause referred to in fronsfl (a) does not mein any opportunity, hut the accused must his e a special 
opportunity, Ratanlal 933. /Vu»iri>(a) being ancxceptiontos 440, notice to the accused Is ab'>olutely necessary, 
1 C. L. R.93; 24 W R.70;1B 64 The order Is liable to be fesersed when no notice is gisen, on the ground 
that the order of committil and the commitment mide thereunder arc lUegil, 6 M 372 , 23 W. B. 67. Rut where 
the Magistrate is isked to mike fiinhcr inquiry under /rtfiii<j(4),then there is no express prosision lor notice. 
Also where the trial his been held without iny objection on the ground of wint of notice, and the omission has 
not occasioned 1 failure of justice the High Court will not in res ision interfere, 7 C. 662 « 10 C. L R.8. Where 
.1 District Magistrate being of opinion that an accused person is improperly dtsdiarged makes an order to 
commit him to the Court of Session, without gning any notice to the accused, but the committing Magistrate 
liefore so doing issues the notice the irregulinty m the jiroceedings of tlie District Magistrate comes 
within tfic termsof and IS cunalli) s 537, Batantat 839 where? C. 663 is folloxied InlSH L 3. 379, the District 
Magistr vte direct cil a Siib-Di visional Magistrate to commit an a<xu->ed person m regard to in offence not exclu- 
suclyin ib)c b> tin. Court of Session, w ithout giviiig^the accused .m opponumiy tosbow cause before the 
District ^Iaglstrau. himself Held that not only the order was without jurisdiction, the opportunity to show 
cause, given before the SulvDuisional Magistrate could not be regarded as a compliance with the law, though 
the Sub-DiMsion,»l Magistrate forwarded a statement of the accused to the District Magistrate. The order of 
the District Magistnte wax therefore set aside Thiscascwas /oliowedxn 28 P. W. R. 1913 «=312 P. L. R. 1913 
« 14 Cr. L. 4. 609. 

13, Seetlen does not preelode revival «f proceedings by same or aaotber Haglitrate.— I resh proceed- 
ings miy be taken by the ^^ag^strate who piased the order of discharge or by anotherMagistrate without any 
order from a superior Court provided he is competent to take cognizance of the offence, 29 C. 726, 29 M. 128 
(P.B ) which cverrulti 28 M, 259 ^n^/othws 29 C. 726 , | B. 84 Even if the order el the District Magistrate or 
Sessions Judge directing a fuaher incjuiry be set aside as wrong, proceedings held by a Subordinate Magistrate, 
as 4 result of such order, need not necexsarily be void if the Subordinate Magistrate had jurisdiction even 
without the order for further rntjuiry, 18 W. R. 39, and even if the District Magistrate had refused to order further 
enquiry the Subordinate Magistrate may take fresh proceedings, 86 C. 419. The Police and the Magistracy are 
not preclutled by a Magistrate s orders of discharge from reviving a charge against a person who was discharged 
if m iheir Judgment there U sufficient reason for holding that the discharge was made on a wrong view of the 
facts Ratanl&l 3S0 ; 36 C. 415. See Note 3 to s 437 Notes 16—18 to s. 253 and Note 1 1 to s 200 

14 Section does not apply to Presidency UagUtrates — 1 he provisions of this seaioii and s 437 do 
not apply to Presidency ^l^g^strxtes who can revive a compbint even after discharge I a W. K 49 followed m 
S C. W.N.169, 28 C.2II5 2S C 692 J 33 C, 1282 and 29 c. 726. But the High Court can interfere with the orders 
of Presidency Magislrales under s, 439 read with s 433 38 C. 994, 14M.L.T. 200 = 14 Cp. L. J 529 (5« Note 43 
to s 439 , and under s. 15 of the Charier Act and s. 20 of the UlUrt Patent, 26 a 746 and 27 C. 126. 

15. RevUionof order of cominUmeBt by HlghCoort-Difference between sections 215 and 439 —An 
order of commitment made under this section, can be quashed by the Iflgh Court acting under ss. 435 and 439, 
on points ol law as well asof facts though not under s 2IS,27H 94, 12C. W. N 117 = 6 C. L. J. 760 = 6 Cr. L.4, 
406 , 19 Cr L. J. 373 (M ) 1908 A. W R 189. S 215 refers only to a commitment actually made, 7 C. W. K. 827 ; 
II H 334 at p 338 and 15 C. 608 it p. 621. it is open to the High Court m its rev isional jurisdiction to consider 
whether the Sessions Judge or District Magistrate acting under this section has or has not exercised a proper 


the offence charged or where It is clear that the Court would not act on the evidence, SO M. 224 It is evident 
from the words used m s 43b that the fullest and widest discretion has been given to District Magistrates or 
Sessions Judges and when an order for commitment has been made, the High Court should be most unwilling 
to mterlere and should require strong grounds beforo setting astdesuch an order, 26 A.S64, 13 A, L. J.lllcsl6 
Cr. L. J. 139. See Note 45 to s. 439 But an order <4 coaunutal, made by the High Court itself under s. 526 
cannot be sorevised, 27 M. 94. * , 
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16. Rl£h Coart not to be rnoTed ordlntrllft nhere District aothorltles h&ye power to |[raat relief.— 
Ordinarily the High Court will not be ready to exerase its re\isional powers, where the Distnct .Magistrate or 
Sessions Judge have concurrent junsdiction in the matter, 18S7 A. W. N.103, espeaally so as the order of the 
District Magistrate or Sessions Judge under this section or s. 437 is liable to be revised in its turn by the 
High Court, 15 C. 603 and p 621, sff Note 23 to s 439 

17. On fresh evidence Sessions Judge may grant relief once refnsed by High Coart.— The Distnct 
Magistrate having dismissed a complaint under s. 203, complainant s prosecution was ordered for an offence 
unders.211, I P. C. The High Court refused to interfere with the order under s 203 and the order directing 
prosecution The Sessions Judge tried the complainant under & 211,1 P C., and on acquitting him directed a 
further inquiry into his original complaint //r/rf, the order directing further inquiry was valid notwithstanding 
the previous refusal of the High Court, as the order now m-ide b> the Sessions Judge w-as upon materials totally 
different from those which were before the High Court when lurther tnquir> was refused, 7 C. W. M. 80. UTiere 
however, a Sessions Judge acting under s. 476, sent an accused to be tned for an offence under s. 193, 1 P C, 
the Magistrate discharged the accused. Then the Sessions Judge acting under this section, issued a notice to 
the accused calling upon him to show cause why he should not be committed for trial for an offence under 
s. 195, 1 P C. //#W, that his latter order should be set aside as it was open to the Sessions Judge if he thought 
proper, to have directed the accused to be committed lor trial on the same evidence which was before him 
when he acted under s 476 and that the accused having been discharged in the trial for the offence under 
s. 193, 1 P C , It was not proper to order a prosecution for an offence under s. 195, I P C., on the same facts, 
unless on exceptional grounds. Weir II, 849. also 10 Cr. L. 3. 834 (A.) 

18. Wltoesa ihoald not be soddenly committed on Infoemation elicited in examlnatloo —Immediately 

after the petitioners evidence had been recorded in the tnal of certain persons, tor giving false evidence, 
then being held in the Sessions Court, he was asked certain questions by the Sessions Judge as to 
his liabilit) to be commuted to the Court of Session on a charge of murder, and he was eventually so 
committed. quashing the committal, that the consequences to public justice would be very senous if a 

witness, during the course of his deposition, and before being absolved from his oath as a witness, were liable 
to be suddenly called upon to show cause why he should not be committed for some other distinct and senous 
crime of wht^ a Magistrate had discharged him R&tanlal 588 Sff s 351 

438 . (1) The Sessions Judge or District Magistrate may, if he thinks fit, on examining 
under section 435 or otherwise the record of any proceeding, report for the 
C^R^ft to High yjtjgrs of the High Court the result of such examination, and. when such 
report contains a recommendation that a sentence be reversed or altered, 
may order that the execution of such sentence be suspended, and, if the accused is in confinement, 
that he be released on bail or on his own bond 

(2) An Additional Sessions Judge shall have and may exerase all the powers of a 
u-Tder Abj j/j respest oi say esse vhtch xosyhe tfsasSexjei} to Jbjjw by * " or 

under any general or special order of the Sessions Judge ” 

Notes —1. Coarts empowered to report. — In addition to the two pnnapal officers in each distnct — 
the Sessions Judge and District Magistrate, — this section confers a similar power on an additional Sessioiis 
Ipdge, but restnets It to cases transferred to him b> the Sessions Judge 1903 A W. N. 23; but the powers of a 
Dvstnet Magistrate can never be exerased by the Joint Magistrate of the distnct, 14 R.25. Tbe e.xpressioa 

/wi/ Magistrate IS nowhere emplojed in the present Code. A Deputy or Sub-Divisionat Magistrate though in 
charge cannot act under this section isee Note 7 to s 435 

2. Scope of the words “ or otherwise.’' — ' We think that these words being words of general import 
ance following the particular words, ‘under section 435* must be construed according to the usual rule and 
that they mean not • in any other way whatsoever* but ‘in any other way provided by the Code’ 10 C. 26^ 
The Court declined to accept the contention that the words ‘or otherwise/ gave the Distnct Magistrates 
power quite independent of the power conferred upon him m eases in which he has proceeded under s 433 
That these words cannot of course, have reterence to my power outside the Code is clear from the fact that the 
Code created the judicial officers whose powers are dealt wtdi therein and their powers m ust necessarily be 
* Tb* vordf Id lovnied com|s*i vrr* fubftitvUd f«r tbDWDTds* br tb* otp Judes br a<t XVIIJ of 1*23 








ss 437-438] of RrrrRBNCE and rrvisjon. 939 

found wilhln the four co'ncrs of the Cod-, 31 M. 375. The uords * or otherwise ’ were not intended to confer 
upon the District MsRistrale the power to q<ie.>uon the propriety of an order of a Sessions Court and refer the 
matter to the High Court, 33 A Ql{ 33 C. 313 { 3 N t. R. 149 ~ 4 Cr. L. J. 433. See Note 11 to s. 436 and Note 
3 to &, 439 

S. Llmltatlona to powers et reference.- 

(i) Itttttied h fraceedtn^s of tnfcrxor CrtmiHat Courh-'t 43S (1^— The txiwer conferred by this 
Section read with s. 435 upon a District Magistrate to make a reference to the High Court refers dearly to 
*’ proceeding before any inferior Cnmtna! Court” By the words " or otherwise ” tn this section the Legislature 
nc\er intended to gi\e to a Magistrate the power to question the propnety of a judgment or sentence 
passed b> a superior criminal authority sudi as a Sessions Judge 23 C. 219 and 230; IB Bern. L. Ik 
796, It would be contrary to c\ery principle to allow a District Magistrate to report against an order of the 
Sessions Court to whidi he is subordinate, 39 A. fll;3 N. L. R. 149 e= 4 Cr U J.422; 23 M. L. J. 733 b iS Cr. L. 4. 
714; 38 A, 378, This section does not empower a District Magistrate to refer to the High Court the proceedings 
of a Supenntendent of Police, the Utter not being a ** Court subordinate to* Magistrate, BatanUl 133. Set 
Note IS to s. 435 46 A. B31. 

(i») Lvntied to errors apparent oh face of record — A reference to the High Court under this section 
sliould only be made for some reason specified m ihe section wrhtch appears from the inspection of the record, 
1891 A. W. B. 80. But this interpretation stems to be too narrow Set 33 U. 1029 where Miller, J , is of 
opinion that it is open to him to resise the proceedings of a Subordinate Court on grounds extraneous to the 
record as, ej ; , where an order has been obtained by the trick or fraud of a party He should also call for the 
explanation of the Subordinate Magistrate and embody such explanation in his report, 8 C. 644. See Note 30 
to s 435 


4. C«tes flf aeqaittal not to be reported under this aectloo —If dissatisfied with an order of acquittal 
the proper procedure lor a District Magistrate to adopt would be to move the Local Government to exercise 
Its powers under s 417 and not directly make a reference under this seaion 34 A. 846 ; 1903 A. W. N. 89 ; IS U. 
38. Any reference under this seaion, the objea of which is to induce the High Court to set aside an acquittal, 
cannot be entertained on the revisional side, 2S A. 139 See also 19 W. Ik 95 , 13 P, W. R. 1907 « S Cr. L. J. 438 
(where 13 P. R. 1909 is overruled and 13 P. R. 1906 referred h), 0 N. L. R. 4 = 9 Cr. L. J. 211; 8 H. L.T.SS0ia 
1910 U. 117. K. 917<»11 Cr. L. 4. 633; 13 A. h 4.33Ssl$ Cr. L. 4. 301. *'It seems to me that to entertain 
proceedings by way of revision on a Distria Nfagistrate s report m a case where an appeal w-ould lie from an 
acquitul i« contrary to the spirit if not to the letter of sub sec (5) of s 459 ’ Per Miller, J , m 38 M. 1028 ; 
44 C. 703; 5L.16. 

5. Power of reporting dltcrecUonary and when It may be exercised. — The words “ if he thinks fit' in 
Ous seaion indicate that Ihe District Magistrate or Sessions Judge is not bound lo refer every case In which be 
may detea an error, 20 W. R, 40. 

(i) Reference must be made when order contrary to law or sentence too Kvere — When a Sessions 
Judge considers that a judgment or order is contrary to law or that the punishment is too severe, he may properly 
report the proceedings to the High Court, 20 77. R. 50. The Distna Magistrate should report to the High Court 
all cases in which he considers the orders of a Subordinate Magistrate to be illegal, leaving it to the High Court 
to determine whether or not the illegality requires correaion, Weir II, 661. Rut the taking by the Sessions 
Judge, of a different view of the evidence from that taken by the Magistrate is no ground for a report or reference, 
18 W.Ik7and89. 

(n) Reference should be made only when there ts a future of justice —Viz offence has been 

committed and a proper punishment has been tnfliaed he should abstain from further proceedings, unless from 
any irregularity, a failure of justice has been cau!>ed Thus, where the recommendation would be merely to 
alter the conviaion of an offence to another cognate offence no report shou'd be made, 9 C. 847 >=> 12 C. L. R. 491. 

6. When reference ihoald not be made 7— 

(») When reporting officer might dispose of the matter himself —Where an accused, charged with theft 
was discharged by a firsKlass Magistrate and Distna Slagistrate referred the case to the High Court A?/tf,lhat 
the High Court need not interfere in a mere case ot disdiaige. the Oistrirt Magistrate being competent to take 
Steps himself, should he deem It pgoessary, RatanlaJ 39Q{P.B.} Similarly, if a Subordinate Jud|:e refuses U) 
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grant sanction for prosecution, the Sessions Judge to whom he is subordinate might himself grant it, without 
refemng to the High Court, Ratanlal 937} fl W. R 9} ii W. R. 21. An Appellate Court is incompetentto refer 
to the High Court in a case in which an appeal lies to it, 7 P. W, R. 1910 = 62 P. L R 1910 =* 13 Cr. L. J. 433 

(ii) Cannot refer when appeal or appiuahon fending — The Sessions Judge is not competent to refer 
a case for enhancement of sentence, unless he has heard the appeal filed against the convictioa He can only 
refer the case under the provisions of s 438, when he issatisfiedas to the propriety of lhecon\iction,6I. L.J,42I. 
Where a Sessions Judge hearing an appeal is of opinion that a person should be acquitted, he ought not to refer 
the case to the High Court, but he should himself dispose of the appeal, 18 1. L. J. 477= 16 Cr.L. J. 433. S 433 
was not intended to enable the District Magistrate to get the opinion of the High Court on a question of law 
arising in a case pending before hitn or to transfer the decision of a difficult case pending before him to the 
High Court The Magistrate can refer only jn a case where the proceedings are not themselves the subject of 
a revision case in an appeal case pending before him as it is his duty to pass a judiaal order himself m that 
case, 15 Cr. L. J. 472 (M > NeiOier s 438 nor my other proMsion of the Code amhonzes a District Magistrate 
to refer a ixiint of law ansing in in appeal pending before him It is the businei.s of the District Magistrate 
to dispose of the appeal before him "ind if he should so improperly refer his order can be revised at the 
instance of the jnrty aggrieved 7P. W.R 1914 =62P.L.R.l994 =. 15Cr L.J.481, 7L B. R.231 = 15 Cr. L. J.667. 

(ill) Where trial void for want of ywnr</if/i<7w— When an offence i> trieil by a Court without 
jurisdiction the proceedings are void under & 530, and it is not necessary in case of an acquittal for the High 
Court to upset the aa|uittal before re trial can be had 8 B. S07 ; 31 A. 317, and see Notes 18 and 19 to s. 403 

(ill) Magistrate should not mahe reference on tnere representation of complainant— P>. District Magis^ 
trate rejxirted the proceedings of the second-class Magistrate of A ou the representation of the Distnct Superin- 
tendent of Police who hid himself been the complainint m the case before that Magistrate held that the Dislnct 
Magistrate acted irregularly in forwarding with his own incomjtlete report the communication addressed to 
htm by the complainant protesting against the secondclass Magistrites decision The circumstance that the 
complainant holds office as District Superintendent of Police, can give him no right to moLe any reptesentation 
to the District Magistrate m the form of an official letter or memorandum in a case in which he i** personally 

interested nor can the High Court take siich letter or memorandum into consideration when deihng with the 

case Ratanial S40 

(f) When an order has already been made under 5 435 —See 26 M. 477, 17 M I* J. 153 “5 Cr. h, J. 
132 , 10 P. R. 1912 a 14 Cr, L J 134 and see Note 9 under s 435 

7. Provincial Magistrates not empowered to refer questions for opinion of High Court,— There is no 
provision m the Code which enables a Judge to stop a trial already commenced and refer to the High Court 
any question or questions of law arising on the merits in that case Ratanlal 214 Jn 2 A. 771, a Sessions Judge 
after having asked the assessors their opinion in a case which was being tned by him, suspended 
the trial of the case and made a reference to the High Court under this section on a question ot jurisdiction 
which had arisen m the trial of the case that it was not intended that the section should be so usedand 

that the Sessions Judge should have disposed of the question himselL The Code of 1661 like s 617 of the Cfvt/ 
Procedure Code oflB92 empowered the Sessions Court to send questions for the opinion of the High Court, but 
the present Code contains no such provision (except m the cast, of a presidency Magistrate, see s. 4J3X 27 A. 25 ; 
Oadh H. C. 64 and 71; 5 0 C. 316 (1902^ See Note 5 to s 432 Also the difference in the language employed by 
the old Code, PI. ' shall refer ' and ' may report' of tile |irLseiit Code is noteworthy 

8 Conditions for suspension of stotenee and admusion of acensed to bail —Where the District 
Magistrate was not competent to refera case under thissecttoti totlieHigh Court he had no nuihonty to admit 
the accused to bail, 18 C. 186 ; nor has he such power under this section 11 the report does not contain a recom- 
mendation that the sentence be altered or reversed, 2377. R. 40 , 3 C. L B 404. Abo the Distria Magistrate 
cannot exercise the power of suspending the «enlence ard acmilting the accu-td to bail on a n-eie application 
for consideration of a case Hecandoso onlyafter consideration ard on making the report 

9 Power of Sessions Judge to stay proceedings peiding revision by High Court — Cnmiin^ proceed 
mgs, sujiported by a sanction were instituted against the accused The accu'ed put m a revision j etition 
under s, 4JS to tlie Sessions Judge against the oroer according sanctioa The Sessions Judge ordered proceed 
ing to be stayed, pending the disposal of the- reletencc by the High Court Held, that the order was «///r<r 
•tires and that the Sessions Judge had no power-to stay a prosecution mstituted in pursuance of the sanction 
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m a Court uhtch is not subordinate to the Sessions Jndge. This section provides In what way he may take 
action in la\our of an nccused trending the disposal of his reference and recommendation to the High Coiirt 
Quirre Whether he could stay proceedings even where the Magistrate Is subordinate to him? MM lS7. 
In 9 P. W. R 1916 it was hid down that a Sessions Judge has no power nt all to stay criminal proreedihgs 
jiending liefore a Magistrate subordinate to liim. 53r# however, 11 P W. R 1916. 

10 Form and contents of referenee — All references submitted to the High Court under this section 
are to l>e accompanied 1 > tlie recnnl of the rase and by a statement of the case in English, giving— (i) a brlei 
abstract of tlie case (2) llie sentence or order of the Lowrer Court and llie name of, and the powers exerascd 
bi, the Magistrate passing It (3) die particular pomon of the linding sentence or order, which is considered 
incorrect. Illegal or improper, or the particular i>ottion of tlic proceedings which is considered irregular , (4) the 
grounds uponwhichitisproposedtlwi the High Court should exercise the powers conferred by s 439, (S)a state- 


lie accompanied bj a letter and st iteinent referred to above. The fact of the reference and a copy of its tenns 
should l*e communicated by the Court making it to the l^iwer Court .— H C Cr Or p 47 CP Cr Cir 
requires the following information in aildition to the above — Subordinate Courts should whenever it may seem 
desirable to do so be oalledonto siilimit an explanation with regard to the point on whldi it is proposed to 
make the reference and the explanation shou! I be sent with the statcmentoftheca.se In cases In which .^ti 
appeal lies from the sentence or order in respect of avhidi it is proposed to make a reference, the reference should 
not ordinanl) be made until the period of an apiical lu.s expired. H ts important to observe that the prov isiohs 
of a. 391 supra extending the period during wbidithe execution ot a sentence oi whippingmay net becamedoul 
mtheense ofan appeal I eitig | referred d > not apply to a reference under tins section so that when a recom 
memlatioii u made that a sentence uf whitpingbe reversed the execution of such sentence should always be 
suspended by express order under the provisionsof the latter section.— C /’ Cr Ctr No 46 

11 What the report thoeld eootata— Hie recommendation should contain a definite recommend<t 
tion that the sentence I'e altered or reversed 97 A 95 The Magistrate ought to give a brief abstract of the 
case and the grounds upon which he recommends the order or sentence he considers to be incorrect should 

be set aside by the Higl> Court 9Cr4L.J 502 The order of reference should set forth the point on whirft I 
orden are required when a case ts referred to tinder this section Oedb S C. No 61 

12 Referring Jedge has no power to take evidence —S 43S does not empower the Distnet Magt^ 

tratetotake evidence xnd if he had power to take evidence it was only for the purpose of a recommendation 
to the High Court and the High Court cannot refer to such evidence to pass a final order In the case, 
12& L.J 461 = 15 Cr L J 675 Neithers 435 nors 438 nor any other sectionempowers aDistrictNtagisirafe 
to tike further evidence with a view to reporting thecase SBom L. R 677 5"#? Note 19 to s 435 

439. (1) In the case of any proceedings the record of which has been called for by 
Itself or which has been, reported, lor orders or which otherwv'^ come to \ts- 
o^revism?”*^* powers knowledge, the High Court may, in its discreuon, exercise anj of the powers 
confeired on a Court of Appeal by section ♦ 423, 426, 427 and 428 or on a 
Court by section 338 and ina) enhance the ■vcntence and when the Judges composing the Court 
of Revision sre equallj divided iri opinion the case shall be disposed of in manner provided by 
section 429 

(2) No order under this section shall be made to the pre)udice of the accused unless he 
Ins had an opportunity ol being heard either personally or by pleader in hts own defence 

(3) Where the sentence dealt with under this section has been passed by a Magistrate 
acting otherwise than under section 34, the Court shall not indict a greater punishment for th^ 
offence which m the opinion of such Court, the accused has committed, than might have beeii 
inflicted for such offence b> a Presidency Magistrate or Magistrate of the first class- 

(4) Nothing in this section appbes to any entry made under section 273, or, shall b^ 
deemed to authorize a High Court to convert a finding of acquittal into one of conviction 
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(5) Where under this Code an appeal lies and no appeal is brought, no proceedings by 
way of revision shall be entertained at the instance of the party who could have appealed 

* "( 6 ) Nothwithstanding anything contained m this section, any convicted person to whom 
an opportunity has been given under sub-sec (2) of showing cause why his sentence should not 
be enhanced shall, in showing cause, be entitled also to show cause against his conviction ’’ 

‘ Notes.— 1. Eeetlons of the Code iodteating revlaionel Jarlidictlon — 106 (3).— Power to require 
security for keeping the peace on convictioa S 423 — Powers of Appellate Court in disposing of appeal 
S 426 — Powerof suspending sentence and releasing appellant on bad pending appeal S 427 —Power to order 
the arrest of the accused in appeal from acquittal S 428 — Power of Appellate Court to take further evidence 
or direct it to be taken S 338 — Power to direct tender of pardon Under s 350, prov (d) the High Court may 
set aside any conviction passed on evidence not wholly recorded by the Magistrate before whom the conviction 
was had, if such Court be of opinion that the accused was materially prejudiced Sff also ss 232, 437 and 520, 
which confer special powers of a revisional nature on the High Court 

The changes effected in this section by the new amendment are few 

Section 195 is omitted from sub sec. (1) because sub-sec (6) of s. 19S giving power to revoke or grant 
sanction to the higher authority is omitted from s 19-> under the present Code. 

Sub-sec (6) is newly added to this section. Under it an opportunity is given to ”111 accused person 
of showing cause against his conviction when the High Court calls upon him to show cause why his sentence 
should not he enhanced. Sit 27 Bom. L. R- 1343 for a judicial interpretaiion ol the sub-section (6). 

ANALYSIS OF NOTES 

I Scope of revisional Junsdtcuoa Notes 2—8 

II When High Court Will exercise Its powers ol revision Notes 9— 20 

III Preliminary conditions for exercise of revisional Powers Notes 21—25 

IV How Powers of High Court invoked— Practice and Procedure Notes 26—34 

V Powersof High Court to deal With Proceedings not experessly criminal NoiesSS— 4t 

VI General Powers of High Court in revision Notes 42—52 

VII What Proceedings under the Code are subject to revisional jurisdiction of High Court 

Notes 53-67 

VUI Interference by way of Revision with order* of acquittak Notes68 — 77 

IX Power to enhance sentence. Notes 78— «7 

I— SCOPE OF revisional JURISDICTION OF HIGH COURT. 

2 Revisional jurisdiction under the old and present Codes.— The powers conferred by this section 
in the present Code, are larger than any exerased bj the High Court under the Code ol 1872, Weir II, 533 5 
38C.44 Under the 1872 Code revisional jurisdiction was limited to material error committed \n judicial 
proceedings” te ,\i such error had occasioned a tailure of justice, 19 W. R. 28. The Code of 1872 limited the 
High Court's power of revision to cases of material errors committed m judicial proceedings, while the present 
Code gives It a wider latitude by allowing it to act in its discretioa Interference with findings of facts will 
be regulated m the same manner as interference with the verdict of a jury, 14 B 331} Ratanlal 177} also ii C. 
931. As to meaning of the term *• material error, see l9 W.R 23 } 20 W. R. 40, 21 W. R 88} 24 W. R. 80, 2M. 
38} 2 0. 110 , 2 k. 338} 3 A. 54S But it should be noted that s 439 must be read along with and subject to 
s, 435 Under the present amendment by the omission of suboec (3) orders made under ss li3 and 144 
and proceedings under Chap Xll ands 176 have now become proceedings liable to be revised. So under 
the present Code as amended these proceedings are proceedings within the meaning of 5 435 , and to this 
Client the power of the High Court is extended 

3. 8, 439 mait be read along with and labject t« ■ 433.—“ It is clear that ss 435. 439 must be read 
together as pointed out by \Vilsqn,J ,m IS C. 60S at p 617. S 439 must, therefore, be read along with and subject 
to the provisions of s 435 ' It follows that an order made by a Civil or Revenue Court cannot be revised under 
s. 439. 40 a 477 See also 28 JL 249 One of the referring Judges In 40 C. 477, IifAN, / , w however, of 

opinion that a 439 is much more general and much more extensive m its comprehension than s. 435 a nd does not 
* Till* auti-vectlM w«» sdafa Act XVIU «r 1*11 
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limit the powers of the High Court to proceedm^s of infenorCnmlnal Courts. ' S 439 is not independent of 
S.43S* The summoning of the record must be a necessary preliminary to any action which a High Court may 
take under s. 437 or s. 439 * Ss 435—433 prescnbed the m^od fay whidi the records of any criminal case.ccmc to 
the High Court and the power of the High Court to deal with tlie record fs in s 439, ss 435—438 provide the 
machinety and s. 439,Enes thepowertodiposeoflherccoriL' It seems clear, therefore, that the language ms 439 
‘the record of which has been called for by itself,* ts not used in contradistinction to ‘ which otherwise comes to 
Its knowledge' but as contrasted with* whidi has been reported for orders’ and that it has reference to the recog 
Dized channels b> which tlie High Court becomes seued of the case, that is to say, either by calling for the 
record itself or by hiving the case reported to U under s 4J3 by a Sessions Judge or District Magistrate who 
has himself called for the records under s 435, ind whether it lias called for the record itself or is dealing with 
It where the records has been called for by a Sessions Judge or Distnct Magistrate and reiiorted to it, m 
either case the Court is acting both of its own motion and on petition. There is, therefore, no room for the 
reading of those words “ otherwise comes to its knowledge ' as having reference to petition, it cannot be 
suggested that witliout those words or the word ‘otherwise* in & 437, the High Court, a Sessions Judge ora 
District Magistrate could not act on pctitiorL When once this ts clearl) understood, the difficulty raised by 
the omission of the Legislature to insert the word» *s 439' in the exception clause disappears. S 435 is 
the loiual jxjwcr whether exerase by the High Court or the Sessions Judge or the Oistnct hfagisirate, and 
whether of their own motion or on petition. When the Legislature took away this power, it cut o9 the 
junsdiaion of the High Court at its fountain held. The madiinery, by which the High Court became seized 
ot the case under the Lode being gone, it was unnecessary to forbid the exerase of powers which depended on 
such seiziiL S6 U. 77S. 

The words ' othervnu come to its knowledge cannot have reference to the power of the High Court 
under the Charter Act in the exercise of Us superintendence to call for records and then proceed to exercise the 
powers under s. 439 A wider meaning should not be gixen to these words m s. 439 than what is attached to 

the same c! ords tass 137 433 If ttords tn tkosesoctionsarcUmuad to the potters to bo hi/nd la theCode 

{see lO C. 2S3»93) as the> must be, the words in s. 439 should be similarly limited They are not words which 
confer a power, but they are words which save any power which exist, 36 M. 273. 

4. R«Tlsleaal powers conferred by ts. <38 and K9 coopared.- Under s 436 the Legislature has 
conferred a speaal jurisdiction on the High Court as well as on the Sessions Judge and District Magistrate in 
cases of dismissal and orders of disdiargeas to which there ts no right of appeal It was, therefore, the intention 
of the Legislature that the High Court should have a free hand in interfering under s 436 than under s 439 
When the Legislature is not satisfied that die general revisional jurisdiction established by it is sufficient to deal 
with a particular class of cases and creates a special revisional junsdiaion in such cases, the specnl jurisdiction 
should be exhausted before ihe general junsdiaion is resorted lo, 32 U 920 (F.B.X See Note 4 to s 437, 

5. Eztraerdlatry Jurlidtctlon o( High Cevrt wader e 13 of Charter Act and 1. 23 of Letters Patent- 
In 26 C. 188 It was held that the powers of the High Court under the Charter /{ct are not afleaed by s. 435 In 
28 A, 1« It was laid down that s 15 of the Charter Aet not override sub sec. (3) ol section 435 $0 as to 
enable the High Court to interfere with an older duly passed by a Magistrate under Chapter XII, etc. In 8fl B. 
275 It was laid down that the power of supervision under Me Charier Act was limited to question ot jurisdiction , 
but the imposing of any such limitation was not approved of in 26 U. L. J. 208. See also 25 A. 637 ; 2< A. 313 
and «3 ; 23 C. 833 , 27 a 692 and 9 18 , 26 C. 633 , 23 C. 416 and 709 ; 24 B 337 and 88 C. 994. See also Notes at 
pp. 11 and VI of Appendix. But now sub-sec. (3) of 7 435 is omitted. 

It IS now laid down that clause 2S of the Letters Patent does not give the High Court jurisdiction 

. ^ .. ... , ..j., .1,,. Act(Beng I 

’ • was the case 

•nor Cnminal 

Court” within section 433 of the Code and the High Court cannot interfere under section 439 m the case of a 
warrant issued under the Act. 31 C. 460. 

6 Right of Chartered GUgh Caut to Iiise writ of eartlorarl tcsdlng for proceedlaga of Inferior 
Courts.- In S8U.73 it was contended that a Supenor Louit like the High Court 0! Madras Jiad inherent 
jurisdiction to issue a writ of eertioran to quash all proceedings of a judiaal nature wheresoever and by whomso- 
ever held within the ambit of its jurisdiction and such a poweris not coafined to the hmits of its original juns- 
diaion, SUNDARA IVRR, ] , Held that the nght of sapenntei^ence is confined to Court subject to its appellate 
junsdiaion and dees not extend to all judicial pioce^n^Ar/dbj Courts not subject to its appellate jurisdiction 
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nnd thnt the Hi£h Court of Madras had no junsdicnon to quash on return lo a wnt of certuyran, the 
l>rocPediH|r< of n DnisionaJ Officer in the mofussil deciding an appeal under Jficcme Tax jici uhie 
SvnvstMi R J M of opinion ihn the power to issne ihtvntoufriti^rart to quash Jodinal Proceedings passed 
1 ) ixTson^ in the niofuN il ds*2. belong to the Mad'-is High Court though of course the power should no' te 
Im-okfxl excepting \tf> «.\tnordinar> eases, uccnl>oS9C. W N S9S. 

7 High Court canuet reilie Iti ovn Judgmeatc.— The frsl four lines of s 434 show bejond aH 
jvisniI lilt} of dull t th It the record which is referred to in that section is the record of soni* Coin other than 
the High i-ourt 14C.43iFE.^ A r Notes la lb to s. 3 9 and Note *t to n 4'»'> The High C-oir* h-rs no power 
W review m onler ot one oi its Judges, 7 A. 671. 

(ft /Usicicn — When ilie High Court has dealt with a case as a Court of Appeal it will aa* 

atterw irvl leal with the same C3«e as a C^un of Revasioa, except possib!> to cure a veT laani.'^ in -'h-e. 
The l.<vlc mwhere allows x rr-i-^ OJ an order ot th^ High Court in a cnminji p ooeeding Weir lU 573 
whether npi-'Cll a e or riviM nal. 10 B. 178 (Fi.), 19 B. 732, 23 B. £9, S C. 65, 1933 D B. E. (Cr P C) 33 = 2 
Cr L. J *65, 8 P R. 1909=. lO Cr I*. J 311,5 W R. 61, IT tf R. 2, 4 B. JDl , 10 B. 176. Even the djscoarvoi 
fresh e\ uknee wv i 1 not gt\-e the jx wer ot review Ratanl&l 453. 

(u) Pm rJ M fi'ie ca/T.-tjia* cngir-/ cr*»air47 jirudtfh c — Tliere i neiJier a^’peal nir 

It VI i vn a..,ain t ih* jii l.^mc u oi a single Judj,e exerci mg onginal cnminal junsdiction to a Dm lon or FnH 
Renh IP R.1«'09«=6P \\ R.l«>39 = 90 L.J 336, «P R. 1109 = 10? W R.1629 = 4lP CR. l939=9Cr 
L.J 373. Veil SC.63 10 B. 176, 27 JL 91, 14 C. 12. 

(,f II /h j *n txemSir^ rr^st. K&ljunsd / ■»«.— Ar- 1 P E. 1109 =:9Cr L. J SOS, 4 P IL 

1109 » top VT R. 1003= 41 p L.R.1909 = 9 Cr L.J STS, SP R.li39s>lDC:r L.3 3il, 19 B. 733, SC 63. 1|C 
42. 7 JL672, SJLS4S, IS JL61, 14 Ju UJ 6L 
7*JL RieepUoB*— 

li) ttir » Is //il- rr /L- ral— S'C X lao tb* Ler® Pa ot at p it o th* ^pndix. 

\srevii t unde. V 4.3.4 I ama-e. v, <i»sCTeaoa.it w > M reqatre a ve-v str'^g ca. e !-■ a Le* ers Pa ecc 
t V soveeJ ft..»i**si i''* deasjvi a a sjc*l* Jadg* th* High Co_rt passed in revns ss, £<1L X.JLS33slSlC. L 
T tSO •= IS C^ 1*3,331 

tNi r waA srw.i.Ww.os.-r—Hiah Conn c-a s*t i.«ai so erde-d < gvjgs j>£ j apfvi. 

<v tpj* ativiso -a-rtk i\ df-aui arspearaLO-e. 29 C t. J SO = ID Cr L. J tST, » — ial3 1 L. i. S7ja^ J2 
K. CT 359= IS Cr 1* J TiB it ws. h&d t**-! the High C 'a* ha* oa power t review aa ■rd“'ssd**w j 13^ 
ear*C34ecrf i*srcvasjv*al j ’^..sjca’.a ex'ea whtr*th' a-'ph-aaoa had S*en d sed j-r dstanh -adlK-E. 
S9wa5au.v.^r*»3a/^-. Th* jv wer to ““^eara peanoaoa'e d-sra s.*d is aY rnhares* t* a CntsT. .55 "Vt— 
Itoxa.na.imdx'sol" JU*1 In is T £.33 = 9 E. L.E.SX2, A* Mig*- Coar-esaoeStd its arfjr7U.S5*d w 
non T* 'the Mara sr_* ■» tv '-•o v^rtuasat. dvhr aCjI Bssb. E. C Erp. 67 *.a3 Ns ss5S 

W'h*ne the Ht. '• v.icrt under X eahta-edso *acg w- dtortgmag .h* accased «g5atg^ o-nx^ t rrw 
ftt«h*.o*H*h* H ho.oar'a'tsw dana: jaru^rma »adrs. o"-ertsaoid It is iisraar^onea a^tb* 

Ht^h a.vxt.in<rx“ ce h* prevn nas o“di:. *0 o*3d* .h* case oa th* aas-s aaer CTiag yc vser ronce -o ^ 
acresed. Ra wV— * -awd**: passed la a cai aal wit*:.- lansi-tana . i heaoaies tra*.. .j; s^oa s-c a 
•s^5--w\i j>ith'~~_j:e her- s ao power »a**C^ =r tj~n»worahsr:ii~3o:«a"ia. 47 1C.*2S = *S3L 1*1 453. 

»o»i era-i.ot. fc-rs^dkah^e. — Laisr a aa.xjac-'sxjss .i* K'ghcsir' ^rar"** fc-v** *o 
in-w-.''-oth* '^vTt. Slavs a'V.'^aao.dsr crti3ar**x-a»aaviia a7ie>-**d.*'''’srader x. Ifo. .h*l:er***sP^'^ 
.h* H ghCoor nev-j-wed Jxowa n.oer sai vsetasid* ^'CC-dsrTrfirtia*leirTf *0£pp*i...47 C.T34. x-'i.'foaa 

Tinr-^snnd ..ase "'■’amed a^CESa.p.F*' 

XU ) r> -ce." /.rt...-rs.—>SyS''X £4 vde* passed trader* ~2fC » ltC42 vd— aa-O'-'sPre 
sets xaTah^jcna 3or “naasrerl 

\-*t A n- •'•'x.r Ar’”*Ydi."r a** se—^ ce-to.'wed — Whan be cr-j-r -“•ve'-ing -b“ -«rn5V 
srgn*d ''T' nv o®*e — x ->-v»*w order 21 1. r~, 1’ JL«^ , S4 1_ X* i fL .Sb* Vx**-'*. 'i * 

w h Ufa-' ’'ftSK-TT \.’'16*-26Cr UiET*. 

& Lbebs ts theleca! jcrhidutioa edihr StruchwTWBd CadrxsaEiCt C«crs>-* 

A 'r5*E.4Tl'*vss i._fth*.-b“ x ■*• 0x1” o. R-'isaNtr j-fc, no enm ru. '~x-s x U“s~‘Otto~ 
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Z'nS or oNTrthe rolittcal Kesidenl at Manipur, 12 C. W. H. G02{7 C. L. J. 171 a7 Cf. U J. 193. As to whether the 
High Court his siiH jKiwers of revision under the Cliirter Act and the I.elters Patent over Cachar 
HiUs, ict 26 C. 874. bee Notes to s. 1 at p. 3 

II.— WHEN HIGH COURT WILL EXERCISE ITS POWERS OF REVISION. 

9. Power ofreTlslen Ii dlicretlenary and onjht not lobe fettered.— In dealing with an application 
under s 195, jESkiss CJ, as one of.i Bench laid down the principles which should guide the use of a 
disaetion vested in Court b> hw is {allow*, — Not one jot or one tittle can lie taken avva> from or added to 
the plim and express provisions of the Legistilure b> any decision of the Court, norcin this ducretion vested 
by the section in a Court be cr>-siallised or restneted liy ao) senes of cases , it remains free and untnmmelled, 
to be fairl> exercised according to the exigencies of eadi case. WTien a Inbunil, it his been sitd, is invested by 
Act of Parlnment or bj rules wuli a di'-crelion, without any indication in the Act or rules of the grounds upon 
which the discretion is to be exercised, u is a mistike to liy dovv n any rules with a \ levv to indicate the 
particular grooves m which the discretion should run, for if the Act or rules did not fetter the disaelion of the 
Judge, whj should the Court do so, Ciirdener\.J.»y (29 Ch.D.SO at p. 53). And m the same spirit we find 
LI^DLFV , L.] . declaring * It ippeirs to me wrong in principle for any Court or Judge to impose fetters on the 
exercise by themselves or others of powers whicli are left by law to their discretion in each case as it anses ' 
Saunders\ 5iMi»*rj, (1897) P. 59 at p. 95. There are. however, ceruin rules o* procedure to vvhich any Court 
exercising its discretion would pay regard, and preeminent among them, possibly a compendious statement of 
all, would be the rule that the Court will be astute to see that tliere should be no abuse ot administration of 
cnminal justice. Ko one, tlieretore, would be |»ermiued to use a penal hw merely to satisfy his private ends or 
personal spue. "That would be to misuse it, 41 C. 446. In 23 B. 533 at p. 665, the same learned Judge 
remarked — " If we have been entrusted with the resjionsibiluy ot a wide discretion, we should be the last to 
attempt to fetter that disaetion, and whenever it is argued that judicial deasion has deprived us of the power 
that the Legtslature has gn-^a us, I recsif (he uords cl an emiBcnt Enghsh /t/dge 'I desire co repeat' he 
said ‘ What I have said before, that this controlling power ol the Court is a discretionary power, and it must be 
exercised with regard to all the circumstances of eai^ particular case, anxious attention being gi\en to the said 
circumstances, which vary greatly Formyseli I say emphatically, that thi& disaetion ought not to be oystallised, 
as It would become in course of lime, by one Judge attempting to pre»aibe definite rules with e view to bind 
other Judges in the exercise of the discretion, vvhich the Legislature has committed to them. This discretion 
like all other judicial discretions, ought as far as practicable, to be left untrammelled and free so as to be fairly 
exerased, according to the exigencies of each case These weighty words appear to me to breathe the spirit 
that should guide as in the exacise ot our disaetionaty powers ot r«»M5ion This may perhaps increase our* 
responsibilities and add to our labours, but no one would shirk the one or grudge the other ’ This deasion was 
Joltoj-Cd in2S.L.R.25=»10 Cr.L.J. 237-, 5 N. U R. 4e=9Cr.L. J.211 , IIP.R. 1903 =87 P. W. R 1903 = 8 Cr. L. 
J. 260 ; 16 C. L. J. 453 = 13 Cr. L. J. 897. The revisional jurisdiction ot the High Court can always be exercised 


to see whether there has been any error of law, any inegulanty, any abuse of, a failure to exerase judiaal 
discretion, such as would justify interference in revision, 10 N. L. R. 177 = 16 Cr. L. J. 161, 


Code, to act on findings ot fact embodied in the judgment of the Lower Court. In cnminal cases on the other 
hand, there is no such statutory restriction to the exerase of our junsdiction,’ 16 C. L. J. 433 = 13 Cr. L. A. 897, 
per XIooKERji, J , matters which are not urged belwc the first Court ol Revision may be urged in moving the 
High Court. 40 C.4L 

(ill High Court Will not neeessanly revue every order which maybe illegal ortrregulat — Though 
according to the Pnvy Council Ruling in Z5 U. 81, it must lie held that a tnal which is not warranted by the 
provisions of the Code Is altogether illegal and void, and not merely irregular and w ithln the purview of s. 537 
y-etit would beentirely inconsistent with the letter and spirit of this seaion to hold that in evxiy case of illegal 
tnal, the High Court is necessanly obliged to interfere without due regard to the drcumstances of the jiarticular 
case. The lllegaUty of a tnal is no doubt prtma facte good and strong ground for the exercise or revisional 
junsdiction, but it is not imperative on the Court to take Midi action m every case, however small and scant 
60 ’ 
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may be the necessity or reison for adopting sudi *» course, SO as to interfere With the conMCtion In e'ery such 
case, especially tt here no prejudice is shown to have been caused by such illegality, 5 P. R, 1908 =4 Cr Ii. J 735 
4 L. B. R. 31s IF B ) = 9 Cr. L. J. 15, where the fict that the accused did not apply for re\ision was stated as 
a ground for not interfering See aKo 29 P. W. R 1913 = 14 Cr. L, J. 699 where following 19 P. W. R. 19to = 
11 Cr L. J. 339, It was held that the High Court is not always bound to interfere under s 439 e\en if the Court 
below IS wrong m law where the accused has not been prejudiced To justify interference it must be shown 
that there exists an error m law, and that the accused has been prejudiced by that error, 4 Bora L. R.6S5 

The power of revision should not be so exercised as to make one jxirtion of the Code conflict \vith 
another, as would be the case were the High Court to permit the practice to grow up of invoking its interference 
in rev ision so as to giv e a right of appeal vv here sudi nght is definitely excluded by other provisions of the 
Code, 36. A. 403. 


10 There It na tpeelea of injaitlee which the High Court li pewerlesi to correct.—’'! would be 
strongly inclined to hold that no hard-andfast limitation should be placed on the exercise of our power® of 
superintendence over the proceeding* of inferior Courts I would hold with \Voodrofie,J, in 13C.W.K. 
678 SB 7 Cr. L. J. 499, that there is no speciies of injustice which this Court would be pow erless to correct under 
the Charter where its interference is called for, 27 C. 12S; 27 H. 223; 31 M. 510; SSU.2S , 21 U.I,. J. 434 = 6 H. 
L. T. 273 = (1911) 2 M. W. H. 369 support the view that the High Court has plenary jwwersof interference under 
the Chaner, where it is needed to incorrect injustice See aLo 33 C. 83 , 13 C. Ii. R. 27S , 23 C. 709, althoijgh 
a narrower construction was adopted in 27 C 862 and 6 C. L J. 709 = 8 Cr. L. J. 490." Pe'r Su'id vra I\er,J, 
in 14 H. L T. 200 = 14 Cr. L. J. 529 Ss 433 and 439 give the High Court power to control the propriety as iv-eti 
as the legality of a finding, sentence or order of any inferior Cnimnal Court, and that necessarily imports povver 
to regulate or revise the proceedings leading up to such Sndiiig, senteuce or order If, therefore, a sentence has 
been passed or confinned by a Court which could not legally try. or should not have property Ined the case, the 
High Court has a disaetion to interfere, 9 H. L. R. 81 = t4 Cr. L. J. 385. It was contended that the Legislature 
did under a 435 empower the High Court only to send for a record of a criminal case with a view to satisfy lUeli 
of the correctness, legality or propriety of any order passed therein and not to interfere with such order even 
' ” e- t has no power to 

■ only such powers 

• ' f ... powers of revision 

were intended to be conferred on the High Court The memingof that section is that in any case to which 


or not) 
ipened 


'^Slon 

High 

Court should be in a position to rectify cases of injustice or illegality when the person agected is unable to 
appeal 21 dtssenled/rom KV R 1339 du/mf^tf«Ae<r42 P. R 1889 (25 C. 233, 22 C. 131, 2 A 398,20 8.513, 
8P. R. 1904 = 1 Cr.L.J. 514 followed) 33 P R 1910 = 12 Cr. L. 3 50 

11 If proceedings are sot book fide or are maiUfesUr illegal, High Conrt wUl Interfere In spite of 
statutory prohibition —If it is e>tabli$hed to the satisfaction of the High Court that the proceedings nre 
not he>ra fide and that in substance (heir continuance would mean an abuse of the statutory prov] 
sions on the subject it is not only competent to the High Court but it is its obvious duly to inleriere with tf,e 
proceedings of a Magistrate even it the initial stage when the Magistrate has before him a Police rej'Ort 
sulTicient to justify the commencement of proceedings under s 110 17 C. W, N. 233 = 18 C. L. J. 467 = 1* Cr L.4. 
a. When an illegal order is passed and action taken whidi involves matters coming within the purview of lavy, 
justice and within the scope of authority of ihe Courts, such luthonty cannot be ousted by the mere t/se dix,i 
of the officer that he was acting not is a judicial officer, but in lus executive capacity The High Court viji 
Interfere, 4 P.B. 1908 = 7 Cr.L. J. 202; 17 0. C. 283 = ISCr.L 1. 663. Proceedings which merely purport 4o 
be under some provision of law which is not open to revision, but are not really so and do not conform to the 
statutory requirement will be dealt with in revision, see 26 A. Hi; 24 B. 327 ; 26 C.189 and other casev noted 
under Heading V below Tlie High Court will revise an order of a Magistrate made without juri’idiclion in 
spite of a provision that a conviction under the particular Act shall not be open to appeal or re' islon, 2 B. L. h. 
20 = 10 Cr. L. J. 233. 'It is true that s 15 of the Extradition Act XV of 1903 ousts the jurisdiction of the 
High Court to inquire Into the propriety of a warrant issued under Chapter III, but when the order of thg 
Magistrate is sought to be justiRed under an authority supposed to be derived from the law but is, in fact, w'lth 
out *1 nsdlctlon not being sanctioned by it, we cannot but assume that the Magistrate has acted in his general 
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junsdjction ami as such his order is re\isi1>lc h> the Court ana is luble to bes*t isid- at the instance of the 
part) whose liberty is aflectcd by it II Cr L J 67S(C) where 7 Bam L. R 433 b 2 Cr L J 439 and 21 p R. 
1838 referred lo 5*^ Note 16 to s. 435 

12. There can be no wfctYcr at ta defeat of Jarledlctlon.— \ plea of w ml of jurisdiction may be taken 

atanytime e\cn inti e High Court o i re\ision tl ough not t? “ 

may ha\e consented to the jurisdiction will not cure the def< ■ 

Neither ignorance of parties nor silence on their part c\n \est 

gi\elutn. 10 a L. J 432 B ll Cr L. J 1 No waiver on , , ^uui.oii. u i uie 

Magistrate authority to act m a manner not presenbed by the I egi laiure. See also 13 U L. J 330 = 3 M L T. 
407 b 8 Cr L. J 133, BN L R St = 14 Cr L. J 33Sl 1 fi. L. R. fiS bS Cr L J 3S3,g Boo L R. 358 = 3 Cr L.J, 
833, 13 C W N 140*=6 Cr U 4 434} 9 A L J 31 = 13 Cr L. J 163 and Note 21 to s 233 But j^ir4 L B r! 
SIS (FB.) = 9 Cr Ifc J 15, where it was hetd that though the tnal was xituted by misjoinder of charges not 
curable b) 5. 537 the con\iction should not be set as de as the accused had not personally applied for revision 
as he J leaded guilty and as no injustice seemed to ha\ e resulted. 

13. Content of prlioner deei not enra defeetiva projetilo^t— Pro'ednrs praierlbed by Ia« most be 
followed —Criminal proceedings are bad unless they are conducted in the manner prescribed bj law 
and il they are substantially bad in themselves the defect will not be cured by any waiier or consent 
of the prisoner When the irregulaniies are all unfavourable to the prisoner it is impossible for any 
Court to consider a waiver or consent as binding on him. It u the duty of Magistrate and all Criminal 
Courts to follow the procedure jresenbed by law and there is no law which sanctions their intentional 
departure from that procedure and then attempting to protect them elves against the consequences of such 
departure by getting the accused person to say he conse ns to it In th» tnj/utul mest prisoners not properly 
defended wo tld probably assent to a ly xrreg i only whit! the fudge or ^fagistrate trying hi n choose to suggest 
There would be an end to all procedure if such an assent were held to warrant material and important irregular] 
ties.— /Vr Macpkbrsqv J in 2 & 23 at p 30 , 23 W B ST, rrv also 6 (k 83 and 96 and 12 V R 8 b 3B L.R. 
Ap Cr 20, which aung 38 L. J 81 (F C.) lays down that a prisoner on his tnal can consent to nothing 4 Lah 
376, see also 46 U 117 

14. Powers «( retUUs ate not UmUed by death of asensed or expiry er lentenee —The High Court js 
competent in revision under this section to interlere with a convict on evenaftertheexpiryofthe sentence 7A 
135 or the abatemei t of appeal where justice to the deceased convict s family requires that the sentence should 

be altered— D r Stokes A iglo-India i Codes Vol II p 26 In many cases a mans status is altered by convic- 
tion and his future prospects in life may depend on the existence or annulment of the conviction. See 2 
B 564 and Note 34 In 16 Cr L J 273 (M ) the Court however relused to revise an order under s. |44 which 
had censed to be in force by efilux of ti ne 

15 As a rale of practice powers ct revision are limited by errors appearing on the record —It has 

al V ays been regarded as a sound rule of practice not to interlere when there is no error in I iw or on the face or 
the record « n r » cb= -n r e r » I 

which Cover » ■ 

if an order vv 
for tl at frauc 

eve I if it w a i ' 1 i I | 

a bessions Court on appeal look into consideration a deasion of a Settlement Court made after the appeal 
judgment of the Sessions Court as to the possession of the parties » the case and reduced the sentence through 
the hnding ot the Settlement Court w as contrary to the f uding o! the Sessions Court, See Notes 20 and 73 below 

16 High Court though eompeteot to deal with evlde&ee ia reviaion will not at a rale do so, except to 

prevent miscarriage of Justice.— The High Court has junsdicuon to revise hndings of faas m the case of 
findings oi Courts of Appeal as well as of original Courts and the law imposes no limit to this jurisdiction 
except the decision ol the Judges who have regulated the discretion by rules which m praaice limit ns 
jurisdiction. Per Jardine ] 14 B 331, 10 C 1047 , 10 B. 131 It is unsuat In revision to interfere with a 

finding of fact unless it is one so — — • 

uncorrected 6 Bom. I*. R. 1096 . . 

Code gives us no power to go inic 

as a matter of practice held that i ^ 

cjraunstances orwhere there IS anerrorof Uw — /VrCHsNDAVARKAR J 88 B 838 at p 848 The rule of 
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mny be the necessity or renson for adopting sudi a course, so as to interfere with the conviction in every such 
case, especially where no prejudice is shown to have been caused by such illegality, 5 P. R. 1906 =4 Cr. L. J.735 
4 L. B. R. 315 (F.B.) = 9 Cj. Ii. J. 15, where the fact that the accused did not apply for revision was stated as 
a ground for not interfering See also 29 P. W, R. 1913 >=14 Cr. L. J. 699 vihere following 19 P. W. R. 1910 = 
11 Cr. L J. 389, it was held that the High Court is not always bound to interfere under s 439 even if the Court 
below IS wrong m law where the accused has not been prejudiced To justify interference it must be shown 
that there exists an error in law, and that the accused has been prejudiced by that error, 4 Bom. L. R. 685 

The power of revision should not be so exercised as to make one jvortion of the Code conflict with 
another, as would be the case were the High Court to permit the practice to grow up of invoking its interference 
in revision so as to give a right of appeal where such right is definitely excluded by other provisions of the 
Code, 36. A. 403. 


10. There i« no speclea of injuatlee whteh tho High Court Ii powerleai to cerreot— " I would be 
strongly inclined to hold that no hard and fast limitation should be placed on the exercise of ,our powers of 
superintendence over the proceeding® of inferior Courts I would hold with VVoodrofI'E, ] , in 12C.W. 
678 = 7 Cr. L. J. 499, that there is no species of injustice which this Court would be powerless to correct under 
the Charter where its interference is called for, VJ C. 126} 27 M, 223; 31 M, 310} 28 M. 28 , 21M.L. J. 484 = 9 M 
L, T. 273 = (1911) 2 M. W. N. 369 support the view that the High Court has plenary powers of interference under 
the Charter, where it is needed to incorrect injustice See also 33 C. 68; 13 C. L. R. 275} 23 C. 709, although 
a narrower construction was adopted in 27 C. 892 and 6 C. L. J. 705 = 6 Cr. L. J. 490." Per Sundara Iver, J ■ 
m 14 M. L, T. 200 = 14 Cr. L. •!. 529. Ss 435 and 439 give the High Court power to control the propriety as well 
as the legality of a finding, sentence or order of any inferior Criminal Court, and that necessarily imports power 
to regulate or revise the proceedings leading up to such finding, sentence or order If, therefore, a sentence has 
been passed or confirmed by a Court which could not legally try, or should not have properly tried the case, the 
High Court has a discretion to interfere, 9 N. L. R. 8i » 14 Cr. L. J. 385. It was contended that the Legislature 
did under s 438 empower the High Court only to send for a record of a criminal case with a view to satisfy itself 
of the correctness, legality or propriety of any order passed therein and not to interfere with such order even 
though the High Court found it illegal, incorrect or improper and further that the High Court has no power to 
Interfere with orders m respect of which no appeal would he under this Code and that it has only such powers 
as are conferred on an Appellate Court under s 423 Held, that under s. 439 very wide powers of revision 
were intended to be conferred on the High Court The meaning of that section is that in any case to which 
3 435 or 438 IS applicable, the High Court can with reference to any jianicular order (whether appealable or not) 
exercise all or any of the powers which under s 423 an Appellate Court could exercise if that order happened 
to be one open to appeal , and it was not intended by the Legislature that the High Court’s powers of revision 
were to be limited merely to orders from whidi an appeal would he Obviously the main idea u that the High 
Court should be in a position to rectify cases of injustice or illegality when the person affected is unable to 
appeal 27 C. 126 dissented from 45 P. R. 1895 dssbngutsked 42 P. R' 1885 (2S C. 23J, 22 C. 131, 2 A. 398, 20 B. 543, 


B P. R. 1904 => 1 Cr. L. J. 514 followed] 33 P. R. 1910 = 12 Cr. L i 90. 

11. If proceedings are not bona fide or are manlfesUy illegal. High Coart will laterfere in spite of 
statutory prohibition — It u is established to the satisbctioii of the High Court that the proceedings are 
not bona fide and that in substance their continuance would mean an abuse of the statutory provi 
sions on the subject, it is not only competent to the High Court, but it is its obvious duty to mteOere with the 
proceedings ol a Magistrate even at the initial stage when the Magistrate has before him a Police report 
sufficient to justify the commencement of proceedings Under s UO, 17 C. W. N. 238 = 10 C. L. J. 467 = 11 Cr L. J. 
S When an illegal order is passed and action taken which involves matters coming within the purview oflw, 
Justice and within tlie scope of authority of the Courts sudt authonty cannot be ousted by the mere tpse dixtt 
of the officer that he was acting not as a judiaal officer, but lu lus executive capacity The High Court Mill 
interfile, 4 P, R. 1908 >= 7 Cr. L. J.202; 17 0. C.263 = 15 Cr. L. J. 663. Proceedings which merely purport AO 
be under some provision of law which is not open to revision, but are not really so and do not conform to the 
statutory requirement will be dealt with in revision, see 26 A. 144 ; 24 B. 827 j 26 C. 183 and other casca noted 
under Heading V below The High Court will revise an order of a Magistrate made without jurisdiction in 
spite ol a provision that a conviction under the paiticnlar Act shall not be open to appeal or revision, 8 S I*. R* 
20_10 Cr.L. J. 233. ‘It is true that s 15 of the Extradition Act XV of 1903 ousts the jurisdiction of the 
High Court to inquire Into the propriety of a warrant isvued under Chapter HI, but when the order of the 
Magistrate is sought to be justified under an authonty supposed to be derived from the law but is, in fact, with 
out iiiiiscUrtion, not being sanctioned by it, we cannot but asume that the Magistrate has acted in hts general 
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jurisdiction and as sudi Ins order is re\is»Me 1»> the Court and is luWe to be s»t aside at the instance of the 
party whose liberty is affected by it,’ II Cf. L.J. 673(C) where 7 Bam L. R. 133 m 2 Cr. L J. 139 and 21 R. R. 
1836 are referred to See Note 16 to s. 435 

12. There can be no waiver ai to defeet of JirUdtctlon.— \ plea of ii int of jurisdiction may be taken 
at anytime, e\en In the High Court on reaision, though not taken in the Courts below, and tne fact the accused 
may ha\e consented to the jurisdiction will not cure the defect, 16 W. R. 69 (79) , 23 W. R. 59 ; 36 B. SO at p 83. 
Neither ignorance of parties nor silence on their part can xot a Magistrate with powers which the law does not 
gi\ e hina. .Sr^ 10 a L. J. 132 = 11 Cr. L. J. 1. No waiver on the part of the petitioners could confer on the 
Magistrate authority to act in a manner not prescribed by the Legrltiure. See also 13 M. L. J. 330 = 3 B. L. t. 
I07m 8 Cr.L. J. 152:0 N. L.R. 81 >= II Cr. L. J.S39; 1 6. L. R. 03 =8 Cr L J 333; 0 Bam Ii.R.35Sc=5 Cr. L. J 
332; 13 C. V. N. 110 = 6 Cr. L. J.I3I; 0 JL L. J.81»13Cr. UJ. 169 and Note 21 to s 233 But seei L. B. r! 
315 (F.B.) = 0 Cr. L. J. 18, where it was Md that though the tnal was \iliated by misjoinder of charges not 
Curable by s 537, the conaiciion should not be set aside, as the accused had not personally applied for revision 
as he pleaded guilty, and as no injustice seemed to have resulted. 

13. Coosent of prUouer does not cart doteetlvo proaeidlogt— Brosedars preierlbsd by law raait ba 
followed —Cnmmal proceedings are bad unless they are conducted in the manner presenbed by law 
and if they are substantially bad in themselves the defect will not be cured by any waiver or consent 
of the prisoner When the irreguUnlies are all unfavourable to the prisoner, it is impossible for any 
Court to consider a waiver or consent as binding on him. U Is the duty of Magistrate and all Criminal 
Courts to follow the procedure prescribed by taw. and there is no law which sanctions their intentional 
departure from that procedure, and then attempting to protect ihem»el\es against the consequences of such 


. ■ • ' ■ * . . : h . II I , i • ' w ’ » ' I ■ , 

' s ! ‘ „ I i 

376, see also 16 U. tl7. 

II. Powers of revUlon are sot limited by death of aaensed or etplry or ienteDce.~The High Court is 
competent in revision, under this section to mieriere with a conviction even afteriheexpiryof the sentence 7 A. 
135 or the abatement of apjieal where justice to the deceased convicts family requires dial the sentence should 
be altered —Dr. Stokes, Anglo-Indian Codes Vol II p 26 In many cases a mans status is altered by comic 
tion, and his future prosjiects in life may depend on the existence or annulment of the convictioa S^eZ 
B. S6I and Note 31 In 16 Cr L. J. 272 (M ) the Court however refused to revise an order under s. 144 which 
had ceased to be in force by efHux of time 

IS As a rale of practice powers of revision are limited by errors appearing on the record It has 

alwaysbeen regarded as a sound rule of practice not to interfere when there is no error in law or on the face ot 
the record, I B. L. R. 686 j 22 c. 998 , 6 8 L R. 121 == 13 Cr L. J 771 and not to interfere in cases of acquittal in 
'-'a •* ... _ 


a bessions Court on appeal took into consideration a deasion of a Settlement Court made after the appeal 
judgment of the Sessions Court as, to the possession of the parties lO the case and reduced the sentence through 
the hndiiig oi ilie Settlement Court w as contrary to the finding of the Sessions Court. See Notes 20 and 73 below 


16. High Coart thoegh comp***"-* w* •- « — . •- » - •- • 

prevent mUcarriage of Jastice.— Th 
findings oi Courts of Appeal as well 


except the decision of the Judges who have regulated the discretion by rules which in practice limit 
jurisdiction. Per Jardine, ] . It B. 331; 10 C lOCT; 10 B. 131. It is unsual In revision to interfere «iih a 
finding of fact, unless it is one so manifestly errooeouj, that a miscarriage of justice would result from jte bsin^ 
uncorrected. 6 Bom. L. E 1096. « It is not coneci to say that the law as laid down m the Cnminal Proced.,r» 
Cod. us no po»« ,0 EO into ovidenco In toMs.oa Tho High Court has this poivor, but this Com h7. 
.samattotolptucua,*.M,thatlt»illm.t go into evtdetiK „ a ruin, but will intof.ro only uud^TL^^I 
citoumsunoe or where there is an error of laW-ftrCHawDivAaitAR, J , ,s a. 833 at p s« The r^ 
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practice IS to refuse to disturb'acorjMCtion when there IS legal evidence, oral or documentar>, to sustain it.- 
iVr Aston, ] , iitd. In 12 Bow. L.B. 21 s= 11 Cr. I<.a.i80, it is stated bj CuANnavARkARj , that it has been 
the settled practice of the Bombaj High Court to refuse to latenere in the exercise of its rev isional jurisdiction 
m regard to findings of fact, except on verj exceptionable grounds such as a mis-statement of evidence by the 
Lower Court, or the mtbconslniction of documents or placing by that Court of the onus of proof on the accused 
contrary to the law of evidence and. 8 B, 197, RaUoU! 241, 14 B. 831 are rejtrred to That in excepuonal 
arcumstances, the High Court maj and should intenereon questions of fact is obvious, such as where there 
has been a conviction of a dearlj innocent man, and but lor the jioweis given to the High Court to Interfereas 
a Court of Revision, the only remedy would be b> petition to t!ie Government to exerase its powers of pre- 
rogvtue.— /Ir Asrov, ] ,in B Bom. L. R. 851 = 4 Cr. L. J 4tt,20 A. L. J. 276 

‘ In revision it is open to the High Court to consider whether there has been an> misappreaation oi 
evidence, and if the Court has power to do so and if a convicted person claims to be heard to show that the 
l.ower Courts have misappreciated the evidence >n tho case and that he has been unjustly convicted, it is not in 
mj opinion, open to a judge to say that it is within his discretion to permit cr refuse him to do so or not, no 
doubt the sections only say that the High Court ‘ interfere in revision, but I think the word ‘Miry’ isUieonly 
word that could be used in the sections.' Per Sanraran N \ir. J . m 15 Cr. L. J. 2S3 (M.). but the other Judges 
did not concur with this view 

{i} xuJ Xo ~Xo doubt the Hteh Court does oediusrd] , 

when acting in revision take the facts as found by the Magistrate but, there is nothing in the Code to limit the 
Courts pow er of interference to cases v* here the Ma^t$trate has ignored or contrav ened an exj'ress provision oi 
law The High Coun has power to revise anorderHheneverit is manifestly wrong, 14 M. L. I. 800 =« 14 Cr.L. 

J. 529. The words of this section are very general and empower ihe'High Court to send for the record of the 
case not only when It wishes to satisfy itself about the correctness of any finding, sentence or order, butasto 
the regularity of any proceedings in Subordinate Qouns, 20 B 643 at p. 543 1 8 N. L. R. 81 =• 14 Cr. L. J. 335. 
Underthisseetionevery finding, senlenceor order is hable to review not only on the ground of illegality or 
irregulanty, but also on the ground of incorrectness, on the ground that it was wrong on merits. An order 
of discharge Is no exception to this rule, 13 C, 603 1 3^ If. 183. The High Court wiU interfere when the Lower 
Courts have ened lo iheir interencea from facts as found and have found applicants guilty oi oSences which are 
not constituted by sudi tacts, 8 S. L. R. 199 ~ 16 Cr L. j gjo 

(«) Will not interfere -.hen acetited haifUaded gutlty—\xi a summary trial for an offence under the 
Cantonment Code, the Magistrate recorded m his order fimally the accused adorns his error m not having 
complied with the notice and throws himseli on th^ mercy of this Court. that this was equivalent to a 

plea of guilty and that the accused could not be h^ard m revision, except as to the extent or legaLty of the 
‘.enience, 1907 A. W. N. 204 = 6 Cr. L J 153, 4 I<.b.R.S15 (F.B) = 9 Cr L.J. 15, but set ISC. W.N 140 « 
t Cr. L. a. 434 

(iii) H\gh Court ma^ go into evidence e^cn in uon-afpealabte ca«i— In cases m wludi the law 
allows no appeal, the High Court, ns a Court of Kevi',ion, does not, except on the ground of an error oflvw or 
where the question is one of evidence except on exceptional ground-., exerase the powers of an Appellate 
Court. Due where sudi exceptional groundsexist.thfkCourt will exerase Its discretion under Hus section and 
reverse the conviction and sentence,— /VrCHANDAVARKAR, j, in9 Bom. L. 8.706 = 6 Cr. I*. J. 70. There is 
nothing in the statute law, which precludes the High Court from interfering in the exercise of us revisional 
powers with com laions and sentences whether the ground of that interierence be what is commonly called a 
question oi factor whether it to be a question of law xhe cursascuno drawing a disiinciion between ground* 
of the former and grounds of the latter son rests rather upon a prjnaple ot conv enience than of law The true 
rule IS that the High Court w ill not interfere in revision unless it is satisfied that it is necessary to do so to 
prev ent an oilierwise ineparable injustice.— iVr Astos, J . i3ii. see also 8 P. R. 1909 = 17 P. W. R. 1909 « 19 
Cr.L.J.at4, 15& W.N. 835 = 12 Cr L J 362. 

17. When High CoorU will not dUtarb findings of tact— 

(i) Corefut ond deltierale zoeig/itng of evidence will not be set tiside — Where a Sessions Judge, after 
a careful and deliberate weighing ol ihe evidence oi| ihe record, comes to a conclusion unfavourable lo the 
accused, the High Court will not interfere, however mijdi ii might hold a contrary opinion as to the value of the 
evidence, 20 W. R. 6l = 18 B. L. R. 349. Where a Magistrate trying an accused person has devil at considerable 
lengdi with the evidence on the record and discharged the accused recording what appear to l>e sound reason 
tor in* conclusion arrived at by film, the High Court vviB not Interfere wuhsudi order in revision on the ground 
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that the guilt ol the accused is estiblished by the evidence already recorded, 8 P. R. 1900 j 9 P. R. 1901 . 8 P. R. 
1909 10 Cr. L.J. 314; 11 P. R. 1911 = 13 Cr. L. J. 317. Unless new and cogent evidence can be produced the 

High Court should not set aside die order ol dismissal and direct further inquiry though there may be some 
Irregularities, 13 P. W.R. 1909 ssH Cr. L J. 110; 6 A. 434 {8 C. B9S; 24 A. 343. Tlie High Court acting in revision 
under this section is bound to accept die finding ol thel.owBf Court unless there is any error of law or procedure 
Mtiating that finding or unless there are any special circumstances apparent on die record to show that in arriving 
at Us conclusion of fact, the Lower Coun has misapprehended the evidence, 12 Bom. L. R. 3 I 520 P. W. R. 1914 
» 123 P. L. R. 1914 = IS Cr. L. J. S3I. 

(if) That High Court toould or might come to different concltmon on the facts « wogrowad— The 
High Court, as a Court of Revision, does possess the power of upsetting a finding of fact by the Lower Court on 
the ground of mlsappreciation of evidence Sudi power, however, will not be exerased except for some very 
extraordinary reason. The circumstance thattheCourthself might orwould have come to a different conclusion 
IS not such a reason, Ratanlal 177 ; 30 P« Vf. R. 1903. 

The m^ref-xetthat Ahp^dde Court takes a different view of the facts ts no ground.-^ A and S 
were convicted by a first class Magistrate who awarded them appealable sentences £ appealed to the Sessions 
Judge, who, holding that the evidence was not sufilcient to establish his guilt, reversed the conviction and 
sentence. A did not appeal, but alter £‘s release asked ihe Session^ Judge to refer his case to the High Court 
on die ground that the reasons for releasing f applied 10 Ins case also Hdd that the mere fact that the 
Sessions Judge had taken a different view of the evidence Ifom that which the Magistrate took, did not justify 
the High Court to mterlere m revision, Rataalal 977 ; 2 Bom L. R. 331. When there is difference between the 
trying Magistrate and the Sessions Judge as to the acdibilityof certain witnesses the High Court will not 
interfere, as there is no point of law involved 18 W. R.7 , also 18 W. R 39 , 2 Bom. L R. 334 

18 Cases where High Coarts have gone Into facts -*(») Where by wrongly plactug onus, tnjuslsee has 
The High Court will interfere m revision where a Court has taken a wrong view of the facts through 
an error m law, eg \\ here it places the burden ol proof on the accused contrary to the prmaples illustrated in 
s. 101 of ihe Indian Evidence Act, RataMal 794 See 66 P. L. R. I9i6. 

(ii) Where Courts have not propffiy oppliedthe proper principles in dealing with accomplice evtderce — 
Where the Lower Courts have not considered the evidence from the point of view that the witnesses were 
accomplices and hearsay evidence was improperly admitted on important points, the High Court will go into 
the facts and reverse die conviction based on them, 2C. W. N. 673. The High Court will not interfere on 
the mere ground that the rule of practice that an accomplice 1 $ unworthy of credit unless he is corroborated m 
material particulars, has not been adhered toby the convicting Court, unle»s there are exceptional circumstances 
calling for the exercise of their jurisdiction lu the imerests of justice, 11 Bom L R 653 = 10 Cr. L. J. 433. In 
3 p. w. R. 1911 = 12 Cr. L. J. 33, concurrent findings of fact were set aside by the High Court m revision as th- 
Lower Courts had tailed to scrutinize carefully the proof 01 corroboration of accomplice evidence. 

Where judgment u maiitfcstlj defective and insufficient to matnlatn order made — Where t judg 
ment IS manile«tly defective, and the findings contained therein are insu/fi(ient to sustain a conviaion,the High 
Court on revision will examine the evidence 111 order to see whether the conviction may not be supported, 2 0. 


Appellate Court though iiitormal has appreciated the points which the prosecution had to establish and 
expressed opinion thereon 20 0 333, but if It has failed to do so the High Court willintenere 13C.W. N 192 
and 167; 14 aw N 23 

(inj Where eitJence ts very daubtjulor dsscrepint or the Courts haie ornitled to lonsidermitenal 
^i{(fr/7rir—In20P, B. 1097=6 Cr. L. 3.263 and 13 P W.R. 1909 -= 11 Cr L J. 97 it was Az/rf that wherethe 
evidence ag'iinst an accused person is weak suspicious and inconclusive ihe Chiet Court on revision side can 
examine and discuss the ev idence on record, upset the concurrent findings ot fact by both the 1 ower Courts ana 
set aside the conviction. See also 13 a W. If. 297 where the High Court interfered to prevent a miscarriage 
-of justice arising from the alteration of date in Ihe tliarge, A convlaion based on evidence having a 
serious dibcrejiancy therein, of whidi no notice had been taken by both the Lower Courts was set aside, 6 P. W. R. 
1912 = 113 F.L.R. 1912 = 13 Cr. L. J.483, In 23 P. W.R.1913 = ISCr.L. J. 712, aconviction was set aside as 
the case seemed ab intlto improbable and on account of enmity between the parties there was a strong element 
oldoiibtand jrralso22P.W.R,19n = 18 Cr. L.3.53S;824P. L.R. 1912 = 33 P. W.R. 1912= 13 Cr. L.J.77lj23 P. 
W.R. 1914 = 163 P.L. R. 1914 = IS Cr.L. 4.691; 18 F. W.R. 1911 = 113 P.L. R. 1914 = 15 Cr.L.J.531; 21F.L.R. 
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1914 = 12 P. W. R. 1914 } 7 P. W. R. 1919 = 16 Cr. L. J. 202; 23 P. W. R. 1915. In 12 P. W. R. 1913 «66 P. L. R. *9** 
= 14 Cr. L. J. 148, a concurrent finding of facts was set aside as the evidence was insurticient Sie also 9 P. ^ 
1913 « 152 P. L. R. 1913^ 14 Cr.L.J. 320; 17 C. V.N.294== 14Cr. L J. 120; 43 P. W.R. 1913. An omission by 
Appellate Court to consider certain earlier depositions of ihe prosecution witnesses containing statements dilf*^ 
einfromor contradictory of statements made subsequently m depositions recorded at the trial, w as held to am(>o“f 
to an error in law sufficient to warrant the setting aside of an Appellate Court’s judgment, Weir II, 573. Uutd’* 
mere application of a p-irty to examine the evidence m anj case would not be sutfii.ient ground forgoing 
facts m revision There must appear on the face of the judgment of order complained of or of the record, 
ground to induce the High Court to think that the evidence ought to be examined in order to see that 
has been no failure of justice. But no hard and last rule can be laid down, each case will have to ^ 
dealt with according to its own circumstances Where the judgment showed that the Magistrate 
influenced by the evidence in a cross<ase, the High Court in revision vient into the evidence and acqudf®'^ 
the accused Ihe interference of the High Court in revision is not limited to matters of law, but it is l^'^X 
competent to the High Court to enter into matters of fact, if it thinks fit On the other hand, it is not bound to 
go into evidence, if it does not think fit, 22 C. 993 quoted with approval by AsTOv, J , m 23 B. 533 at p.S19. 

29 P. W. R. l9l0= 11 Cr. L. J, 429, the Chief Court discussed the evidence and reversed the concurrent findit’S^ 
of fact and acquitted the accused as the evidence wis merely circumstantial and not conclusive In IS Cr ^ 
J. 721 (Oadh) an order under s 12a was set aside, as the matter had been before only one Court below 

(wj Wroug conslnteitan of document — The Chief Court of Punjab in 12 P, R. 1905 laid down tliat t® 
revision, It would not ordinarily go behind the findings of the Lower Courts, but where the findings upon thefji®'* 
are inadequate, and the construction of a document on whidi the question of guilt or innocence largely 
erroneous, it has power to go fully into the facts The Ruling m 12 W. R. 47 proceeds on a rather narrow v»®'® 
of the extent ot the powers in revision. See also 1907 P. W. R. 20 « 6 Cr. X>. J. 263 ; 13 P. W. B. 1909 a 11 Cr/ 

J. 97. The High Court can also interfere tn revision, where there appear mis-reading of the documentMy 
ei idence and fundamental errors in principle, which vtttate the conduct and disposal of the case, 29 B. 479. 

(n) If^ere Courli haie been muled by irrelevant matter — power to go Into the evideiiceis 
limited, however, to a consideration of whether there was evidence to justty the finding of the Lower Court. 


1 I • 9 * 

Bnp. Yol. 443. 

(w) When tnvesltgalion has been dt/ect%ve—A defective investigation was held to constitute su®h 
matenal error, as would justify the High Court in setting aside a conviction, Vfelr 11, 970 ; 12 B 377. 

{vtii] Wrong exclusion o/queslwn to a witness — A party askingforredressat the hands of an Appellate 
or Rev isional Court on the ground that the Court below has wrongly excluded a question which the party vv ish®d 
to putto a witness, must state the form and substance of the question proposed to b^ put, toenablfeth® 
Aijijellate or Rev tsional Courts as the case may be» to determine whether the particular question in each caS® 
was so framed as to make it admissible under the Evidence Act, 9 Bora. L. R. 1339 ■as 7 Cr. L. J. 24. See ais® 
9 Bom. L. R. 706 = 6 Cr. L. J. 70. * 


19. High Conrt will interfere where Lower Court has ahnicd ormlsuBed Its discretlooary powers.^ 
(i) This section does not debar the High Court from interferiiig, where in cases which require the exercise 0^ 
diSCTetion it appears upon the face of the proceedings that the Magistrate has exercised no discretion at a*!, 
or has exercised hiS discretion in a manner wholly unreasonable, 2 C HO, eg , where a Alagistrate decline* 
to act on a comphtnt, 13 C. W. N. 103 of rejects sureues on private mformaUon without notice to ther<’* 
14 C. W. N. 138 of rejects them on unreasonable grounds, 35 C. 400; 14 C. W. N. 99 ; 37 & 91. Thu?' 

where an Appellate Court dismisses an appeal, and its ord«- bettays little or no indication that it hfS 

examined the evidence or brought an independent judgment to bear on the mam points, it becom'^ 
Ticcessaty to examine the case m greater detail than would ordinarily be justified, 16 P. W. R. 1907 
L. J. 137 ; 13 C. W. N. 192 and 14 C. W. W. 23. See also 29 M. 61 ; 21 A. 234 and 2 P. R 1903. Althoug^ 

ordinarily the High Court does not go into evidence when exerasing its power of revision yet it will do^ 

when necessary m any particular case, for instance, to ascertain whether a re-hearing should be dir^eO- 
4 C. L. J. 232. In 10 C W. N. 448 = 3 Cr. L. J. 385, an apjilication was made to the High Court to set aside a 
order of the Sessions Judge summarily dismissing an ajipeaL The High Court went into the evidence an 
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lindin;; ihe e\nlen« insufticient lo sustain a conviction, instead of reminding the case for n re-hearing of the 
api>eal on the merits, set aside the conMction and sentence md acquitted and discinrgcd the accused Where, 
howeser, the Legislature by an express enactment [s. 64S of thi Calcuttx Muntexpal Act lU of 1R99 (D C}] has 
\ested a discretion in the General Committee the High Court under this section has no po«er to set aside or 
question acts done in the exercise o! that discretion, if those acts have otherwise been done in accordance with 
the provisions of law, 34 C SO. 

(ii) ICUhholding unlness ffotn exaiHxnatwn — Where aSessions Judge did not allow a Police Inspector 
to be examined for the defence, and the accused was thereby prejudiced, and where the evidence taken by a 
Magistrate was admitted without tlie pnsoner having an opportunity of examining an admittedly important 
witness, the High Court quashed the conviction and ordered a new trial, 84 W. R. 18. 

20. High Conrl will Interfere when Lower Cenrt refers to matters not on record — An Appellate 
Court IS in error if U relies upon document and evidence not forming part of the proceedings before the 
Magistrate, 8 Cr. L. J. 231 ss 6 Cr. L. J. 337 referred to , but the High Court will not set aside the order U it is 
satisfied on a consideration of the case that the order isright, SU. L.T.81 » 11 Cr. L. J.22i. Where a Magistrate 
based his decision not upon the evidence recorded, but upon unrecorded evidence taken verballj subsequently 
on the spot, the High Court quashed the conviction as it was impossible for the latter evidence to be seen m 
appeal, 24 W. R. 14, also 3 C. 184; 18 P. W. R. 1909<« 11 Cr.L. J. 110; 14 C. V. See Note 15 

III.— PREl.lMlHfi.RY GOHDITIONS FOR EXERCISE OF REVI5IOHR.L POWERS. 

21 High Court will not Interfere In reyblon^iinlcss other legal remedies are exhansted. — The High 
Court, in tile exercise of its powers of extraordinary jurisdiction cannot, m criminal matters, interfere, unless all 
other remedies provided by law have been previously exhausted Therefore, where parties who had been 
convicted of not by a Magistrate, and who having a light of appeal to ihe Sessions Court instead of doing so, 
move the High Court under s. IS of the Charier ComxK would not interfere until that remedy had been 

resoncdto,3C.57Sj2 A. 276, unless some illegality is shown m the proceedings of the convicting Court, 
2Bom.L R.334 Thus, wete a Sub-DvsisvonaV Magistrate passed an order lor taking security tokeepthe 
peace, the High Court declined lo consider the merits ©fan application when the applicant had not applied 
to the District Magistrate under s. 123 for cancellation of the bond Where the law provides a direct remedy, 
the High Court will not interfere m revision till such remedy has been availed of, 1203 A. W. M. 143. 2 (^. 
L. J. 333 ; Rataalal 826 and 977 j 33 B 233. See also 19 P. W. R. 1914 - 13 Cr. L J. 279. 43 A. 497. 

22. Generally no revUlen where appeal lies.— Sub-sec ($) embodies the principle that the High 
Court, as a Court of Revision, will not interfere in the case of persons who could have appealed to the 
proper Court, but who have not done so, 3C.67S;lC.L.B.332; 2 A. 216; 1904P.L.R. 1; 2 P. 21. R. 1212; 
33 B 532. No doubt the High Court can interfere of its own motion as in cases where a person affected 
IS debarred irom moving it under s. 439 (S). but when the Court has not acted of Us ov'n motion in calling 
for the proceedings under s. 433, but at the insunce ol the applicant it would be a pure quibble to say 
that in spite ol the provisions of s 439 f 5) the Court could do whit the applicant wants ol us own motion. 
This would be a mere evasion oi the statute which the Court cannot permit B S. L. R. 229 » 16 Cr. L. J. 232 
In 3 L. B. R. 129 11 Cr. L. 3 132, it was held the High Court will not in rev uioii set aside the convtaiOQ 

of a person who has been released under a. 562 as it is open to such person to prefer an appeal under 
s. 480 against the conviction. If others, who were co-a< cused were acquitted on appeal, the proper course for 
those who have not appealed, would be to move the Local Government for the exercue of the prerogative of 
mercy under s. 40i Anyhow, no Appellate Court other than the High Court, can on the appeal of one 
pnsoner, alter the sentence oi another pnsoner in the s-imc case, who has not appealed. The High Court 
alone, may, acting on revision, set aside such a sentence Weir il, S70 ; 19 Yf. R 97. The High Court hasthis 
power, subject lo a. <31, even where the accused is dead. 2 B 664 The rule in 3 C. 573 is applied even to cases 
of acquiutal by a Subordinate Magistrate. lithe Local Government does not appevl under s. 417, or the 
District Magistrate does not move the Local Government to appeal, the High Court will not as a general rule 
entertain a reference direct from the District Migisirate under s 433 and interfere under this section, 1902 
A. W. H. 89 ; 33 H 1023 See contra 1904 L. B. R. 209, where U was htid by the Chief Court of Lower Burma, 
thatsub^sec. (S) of this section is no bar to dealing in revision with a case reported under s 433 by the Session^ 
Judge or District Magntnie of Ins own motion md not on the appliciiion of the iccuicd, who could hav^ 
appealed but did not do so In Allahabad, it seems lo be the practice for the High Court to act a.-, a Court 
of Revision on an oHiaal communication fmm Government regarding a judicial matter, 1337 A. W. N. 144; 

2 A. 522. Order dismissing a case lor want of jurisdiction Is open to revision as the order does not amount to 
one of aojuiUal against which an appeal could he under & 4)7,9 A. L. J, SlalS Cr L. J. 169; 44M. L. J. 366 








952 THE CODE OF CRIMINAL PROCEDURE [Chip XXXH, 

23. Uscallf High Coart will oot Interfere where there exists Coart of coacarrent rerlsii^D^ 
jnrUdiction.~The High Court will not enterlim an appbcauon forrnision in itases where the Distnct Court of 
Magistrate bis concurrent retisional jurisdiction mth the High Court, save on some special ground sht’i'O. 
unless a prenous application shill have been made to the Lower Court, but in cases in which concurrent juns 
diction, IS not possessed bj the Lower Courts, no sudi general rule exists, H (J. 837; IS90 A. W. F. 161; 

A. W. N. 132; 1837 A, W. N. 105 , H B. SSL It is not the practice of the High Court to entertain an application 
for tension on the criminal side, where there exists a Lower Oiurt having concurrent revisional jurisdiction, 
unless a similar application has first been presented to the Lower Court and has been rejected 1901 A- tf ff 
232; 1887 A. K. 105 ; RatanUl 439 ; 30 A- H8 ; 1305 A W. S. 273 ; 1890 A. W. N. 16* ; 23 A. 263 ; 1301 A. S- »■ 
23S. The High Court wall mteriere only as a Court ol last resort, 17 C. P, L. R. 107 = 1 Cr. U J. 764 'Thii 
pnnaple has been extended to cases where the Judge can refer the case to the High Court, but cmnot r*a5S a 
final order himself, 38 C. 643. But in 16 Cr. L. J. 734 (M.)^ it was held that the jiinsdiction conferred on the ffisi^ 
Court IS wide and ought not to be fettered bj anj hard and fast rule and all that is laid down by 36 
and 30 A. 116 is that the High Court will aatordinarify interfere except on speaal grounds 43 C. 534, 

A. L. J. 800. 

23-A. High Coart wlU not Interfere when the applicant Is In contempt.— An accused person aga'iH’t 
whom a procHmation has been issued until he has come m and surrendered, must be regarded as in conlen’P*. 
and m 2 N. W, P. 411 (F.B ) the High Court refused to entertain an application from an absconding accu*^ 
until they were inionned tliat he bid surrendered himsell 

24 Delay ia applying to High Conrt la revlilon —Though the objection taken m an application 
for revision be vtlid jet il it be made with vei^ great delay, e g , nine months srter the order oi the Loi*®^ 
Court, the High Court will not interfere, 6 A. 514. It there is long delaj in applying for revision unexplan’*^ 
by the applicant the High Court will exercise its discretion against intenerence in revision 27 A. 45S;1?®® 
A. H N. 65, 13 A, 203; 1907 A. W. K. 204 = 8 Cr. h. J. 153; 19 W. R. 39; 6 A. 434; 31 P. R. 1890; 1?» 
1. W. N 83. By rules of the Court ofthe Judicial Commissioner ot Sindh, revision applications are not admitf^o 
unless presented within sixty days and the rule indicates that the High Court will not intenere m the case of® 
belated application, S S. L. R. 263 = 13 Cr. L. J. 53L In Bombay a Criminal Revision petition mun be 
within sixty days, exclusive ot the time takenfor obuiniog copies oi judgment InS&L R. 21 = 15 Cr.L. J.l'®* 
refused to intenere with an order under s. |9S as no appeal had been preierted and the appbcation was made®' 
a late stage of the proceedings. Sff Dorn. H L. Rules, Appellate side, Lh. J\', R. 17 (2j, (jy, 

25. Application by Oorernmtnt for rexliloB— Delay.— It is not an inflexible rule tliat where eiUier the 
Government on ihc one side or an accused on the other has a right of appeal but now (see contra sut>-sec. 5)aOd 
does not exerase It, the powers oi the High Court underthis section cannot beexerased but lu such c'ist». 
these powers should be spariiigli used and. Save >« 'co exceptional circumstances, noi at all m reference to 
quesionsoificL Where an applicanou w-as mide by the Local Government lor revision of an order oiacquitfal 
nearly ten months after i Sessions* Inal and upwards ol twelve months ifterthe commission of the alleged enro®. 
and where there was upon the lace ol fhe Judges juOgtnem, noenm tn W, aw6 wo appeal 
upon 1 question ol faa, held that under such arcumstances the Court did not feel called upon to enter into the 
case at large, upotivhe mints, under t petition ot revision 6 A. 531. See the remarks oi Straight, J 

lY.— HOW POWERS OF HIGH COURT IHYOKED— PRACTICE AMD PROCEDURE. 

26. U&nner In whtsh exercise of retlslonal powers IsluToked Immaterial.— The Court should act vvbeO* 
ever It is desirable wnhout regard to the way »n which the information reached it.4 S.I.. R.56 = ll Cr. L. J 533* 
Co trtin^y exerctse Ut Poa.srs of revision upon information in whatever way received 
Though the section gives the High Court power to call for cases not only judiaal information but also to de^l 
with a nse •* ii.hick otherwise cont*s to its knowledge,' vet in most arcumstances it is a right practice ih?* 
Judges should be moved 111 open Court, Ratanlal 577 ; 2 B. 561; 16 B SS0atp.S32. also >oie 4 to & 4^ 
andNoteSI See Fuller Case, Coiermnentcf India Gazette l6S7,p.Sn 

(I) Pdition of row//jinaKi— Upon the peuuon of a private person occupying the position of * 
complainant, 2 H. 33, 1 A. 139:24 W. R. 60 ; 3 A. 44S; 24A. 346 j 2 S. L. R 25 = 10 Cr. L. J. 237. 

{«!) High Cmrttnay act suo tnotn —The High Court has power mo »no/« to quash a conviction und^ 

a. 562 even though the convicts have not moved the High COuit, 7 P. W. R. 1912 = 67. P. L.B. 19i2 = 13 Cr.L J* 
471. The High Court miy and frequently does exerase its power oi revision, ex inero inotu, 8 B. 564. 
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(»0 Ketisional fiouffS may be /mt in force on cndiblr in/ormalton —Tht ytowtis Conferred b> this 
section are al all tunes to be exerciseil and they im> be put m force not nierLfv on mitters cominj; l*efore the 
Judge m Court, but also on mailers coming to his knowledge on rclnble infomnlion, Wely 11, B33 The 
information upon which any of the authorities s|iecified in this section might net may be of ahy character But 
the proper course lor the Go\emnient or a private party is to proceed by petition in open Court I’ubbcity is 
thus secured and a fuller hearing of the reason which move the Government in the interests of public order, or 
a pn\ate party in this own, 18 B. SSO nt p. E&2t 3 H. 88. 

(it) I/ij^b Court may act on an offictai comMumcahon from Coveniment to the Regtslrar—See 
1887 H Vr.H.lll; SA. B3}. 

r ' (p) thzh Courfs revisionat powers not affected by want of jurtsdtction of the referring authority — 

When a Sessions Judge, on appeal makes an order, and siilisequently on discovering that the order was 
erroneous, reports the matter to the High Court, the reference Is properly before the High Court, no matter 
whether the Sessions Judge had power to liear the appeal or not, 9 C. W. N, 519 bs 2 Cr. L. J. 259. The fact 
that the reference is improper need not neLessarily prevent tlie High Court from exercising its jiowers of 
jevision under s. 439, BatanUI 652 ; II W. B. 25. In 11 A. L. J. 156 the High Court set aside an order alleged 
to be under s. US on a reference by the Sessions Judge though they were of opinion that the Sessions Judge 
should not have called for the records under s 43S 

(i») /« ease of inadequate sentence, Dtslnci Migistrale may inform the High Court directSee 
Note 61 In 1 6, L. R. 10 K3 8 Cr. L. J. <61, the High Court refused to entertain a reference from the District 
Magistrate under S.433 or a revision appliotionby the Public Prosecutor under instructions from the Distnct 
Magistrate which had for its object the enhancement of a sentence reduced by the Sessions Judge. 

27. Boes the Issue «f » rale open ap the wihole cwie 7— Ordinarily the High Court will not hear the 

applicant on a point outside the rule . 6 C. W. K. 593} 33 0. 1282, 35 C. 133 \ nor the opposite party In 81 C. 710, 
a rule had been granted at the instance of the accused to show cause why an order for a retrial should not be set 
aside Then the Crown for the first time came forward with the objection that there had been a misjoinder of 
charges at the first trial and therefore the conviction should be set aside and a retrial ordered Hetdy the 
objection for the Crow n could not prevail Out the Court is not necessarily confined to the four corneib of the 
rule either as to the points which it will consider or the form of its hnal order, 23 C. 347 1 8 C. W. N. 81. If 
one good point of law is made out, records may be called for and the petitioner fs entitled to argue at 
the hearing such other points of law and procedure as may be raised by the petition, 7 B. 126. A party may 
raise at the hearing a new point of law, though not mentioned m the rule, if the Judges granting the rule have 
directed that it w ill be considered at the hearing, 11 C. W. N. 567 5 Cr. L. J. 278. i 

28. The foicQ 1b which rale U Issued doe* not fetter difcretlon ct Bench hearing it.— Although rules 
to show cause are frecjuenlly granted on particular grounds the form of any rule granted would ordinarily be 
such as to leave the action which the Court should take in case the conviction is set aside to the discretion of 
the Court which hears the rule. Where a rule was granted to show cause w hy the conviction should not be 
set aside and the case sent back for re-trial and u came on for hearing before a Bench other than that which 
had granted it, held that the terms of the rule did not prevent the Bendi hearing it, from discharging the accused, 
23 C. 347 , 2 C. W. N. 81; 27 C. 820. 

29. Proper functionary entitled to show caase —If a rule is granted against Uie order of a Sessions 
Judge, he is the proper person to show cause, 7 C. W. h. 80. Where a Magistrate wishes to show cause, 
he should instruct the Public I’rosecutor, but should not address the Registrar of the Hifch Court by letter, 

4 C. 20 IS 3 C. L. R. 93. In showing cause it is not open to the trying Magistrate to submit observations with a 
view to supplement or add to his judgment He may, however, submit his remarks in answer to the grounds 
urged by the petitioner for revision, 7 C. W. B 859. Where a rule is issued upon the Migistrite to show cause 
and the order sought to be set aside is one, for instance under s. ]07, that is only intended to secure the peace 
of the district by binding down the petitioner, the Magistrate is the only person entitled to be heard. Any 
other party interested inthe result of tlie order cannot appear, 25 C. 798 The same principle was observed 
where an application was made to revoke sanction granted, 31 C. 811. A Munsifl must show cause by counsel 
and not like a District Magistrate, 6 C. li. J.713. 

30. Notice mn«t go to acenied —Set sub-sea (2) and Notes 83. A High Court may by virtue of s. 427 
order the arrest of the accused without previous notice to him under subsec. (2) as a warrant of arrest is not an 
order to the prejudice of the accused w ithin the meamng of that subsection, 16 Cr. L. J. 670. 
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31. It is optional with Coart to hear parties op pleaders —See s. 440 and Note-? thereto 

32. Can order made on default of appearance be restored ?'~A rule which had been discharged for 
the non appearance of the vakil for the petitioner, can be restored at any time before the order for the discliarge 
had been drawn up, signed and sealed, 7 C. W. M. 7. An order dissmisstng an application for default of 
appearance is not a judgment and such an order may be set aside and the application may be heard and 
disposed of on the merits, 10 a Ii.J. 80 = 10 Cr. It. J. 287. .5^^ also Note 2 to s 430 and Note 11 to s 369,butjrr 
Notes 7 and 7 A 

32«A. After dintlssal of petition, another petition on same matter cannot be entertained.— The 
decision in 23 M. L. J. 371 = 12 M. L. T. 350 :=I3 Cf. L.J.710 shows that the High Court has no pow er to restore a 
petition once dismissed for default It is argued that that decision does not preclude the filing of a fresh 
petition for the same relief Alihough the pnnaple of res judtcata is not applicable to criminal cases yet 
on grounds of justice and equity, Courts should discourage the agitation of the same matter once again before 
another Judge Ii the dismissed petition cannot he restored, there is stronger ground for holding that a new 
petmon will not lie 1915 M. W. N 786 = 16 Cr. L. J 697 = 44 M. L. J. 27. 

33 Abatement of revision application. — An application for revision must, by analogy to s. 431, abate 
on the death ol the applicant, 6 P. R. 1893. But as s. 4JI lias been subsequently amended by the insertion 
of ihe uorcls " except an appeal from a sentence ot fine ’ a revision application against a sentence of fine 
does not abate and the principle applies to a case m which a compensation has been awarded under s 250, 
24 P. R. 1808 = 9 Cr. L. J. 103 , 2 B 564. 5?rl6Cp.L.J. 713 (M.j where it was that there can be no 
ab itement of n criminal c ise on the death of the complainant 

Y.— POWERS OF HIGH COURT TO DEAL WITH PROCEEDINGS NOT EXPRESSLY 
CRIMINAL. 

(34), ^33), (36), (37), (38).— It should be noted that by the omission of sub-sec (3) from* 435 orders under 
ss 143, 144 and proceedings under Chapter Xll and s 176 have now become proceedings liable to be 
revised under s 439 and thenore the High Court can ctll for record of such proceedings under powers 
voiiferredbys 439 

It should also be noted that orders under s 176, t e , inquest proceedings are now' liable to be revised. 
It 18 needless to refer to the various cases that have become now obsolete in view oi the omission of sub-sec. (3) 
Ofs 435 

39. Orders ander the Reformatory Schools Act, 1897.— JVr Notes 1—6 to s 16 of the Act m 

Appendix IV , 

40. Orders for aecnrity or forfeltare aoder the Press Act, 1910. — An order under s 6 of the Press 
Act\ ol 1910 lor the deposit ol security by the publisher ol a newspaper is not re'isable by tlie High Court, 17 
C. W.H. 1243. Nor can the High Court question the legality of a forleilure under s. 22 of that Act, 18 C Mf. N.l 
«14Cr. L. J. 497. 

41. Orders ander the Extradition Act. — ^The High Court has no power to interfere in respect of a 
warrant issued by a Political Agent of a Native State under s 7 of Act XV of 1903 lO respect of anofience included 
in the first schedule, 36 P. W. R. 1903 == 3 P- R. 1909 = 9 Cr. L. J. 3, 43 C. 793. U an order purporting to be 
passed under this Act by a Magistrate is illegal, the High Court will interfere, 14 Cr. L. J. 673 (C.) 

41-A. Orders under s. 161 (3), Bombay Dbtrict Hnniclpal Act —High Court has power to revise such 
ail order 21 Bom. L. R. 755. 

41-B. Power to Interfere with order paesed under para. 1, s 2 of the Workmen’s Breach of Contract 
Act XIII of 1859.— The High Court has power, under ss 433 and 439 of the Code to revise an order passed by a 
Magistrate direciing either return ol the advance or specific peftomiance of the contract under para. 1 of s. 2 of 
the Workmen’s Breach of Contract Act, 43 B. 607. 

41-C. Demolition order passed byaMnnlcipal Magistrate appointed under s 531 of the Caleotta 
Hnnlclpat Act Is subject to revision. — Wherein it is further A^A/.Uiat the Municipal Magistrate appointed under 
section S31 of the Lalcinn Municipal Act of 1923 is a Court of inferior criminal jurisdiction wiihm seClion6of 
the Code and orders of denioliiion passed by such Magistrate are subject to the revision by the High Court under 
^eaioub 435 and 439 of ilie Code. 29 C. W. N. 898 





■n’ASTh 


I j 9 A ptefe iff furnlntej 


Lost by tue, d«cir, *ni tbe Ii!>c, 




cflS« bil'r*' *' 


439] Oi RCPCRENCb AND RrVIbtO\. 955 

41*D Order by a District M&glstr&ta to ramav* obstraetfen from a Hnnietpal road andir Bs&gal 
UnDlclpal Jlct, Bi 176,178 and 203.--A rirocee(lmgundera.202<^ the Ueng-il Nlunicipal Act is a judicial pro- 
ceeding ind the High Court has power to rcMsem order made thereunder, 53 C. 610. 

YJ.-GEHERAL POWERS OF HIGH COURT IN REYISION. 

42 HIjh Court competent to Interfere at any stage of cats even without the record —The fltgh 
Court has jurisdiction to laWe cognizance oi and rexise the proceedings of a Magistrate while they are m an 
interlocutory state of pending imestigation, and may suspcndsuch proceedings without haxing the record before 
•t, It may also in such a case order bail to be taken from the person accused. 11 the Court were altogether 
unable to take such a step without having the record before it, the nonexistence or non-production ofarecord 
could really effect a nuhncalion of the High Courts iiowers of revision in some cases which by their nature 
would be cases tn which it was most necessary that this power should be exercised, but the High Court 
ought not, except m extreme cases, iniertere with a Magistrate until ithas the record belore it, 20 W. 11.23 
» 11 B L.R. Ap 8. A Court oi Revision should be most reluctant to interfere in a jsending case, but $uch 
interference is justified and necessary m order to prevent a clear abuse of the right of resort to a Criminal Court 
Whereupon the admitted tacts there la no justihcation for the charge against the accused he should not be left 
for a moment longer than is necessary in the position of a person accused of an ollence and forced to defend 
hiniseU against a charge for which there ts no legal evidence to establish, 8 B. L. It. 143=3 16 Cr. li. J. 141/<7/roar. 
ing 26 C. 785 See also 23 U. U J. 508 s 16 Cr L J. 4T7. See 38 C. W. N. 33 where the Calcutta High Court 
mtenered with magisterial proceedings m the prehmiiury stage under sections 107 or 110 

(i) Jihy dtrecl that complaint should be diunttud and furlhtr proceedings The High Court 

is competent to direct that a complaint should be at once dismissed as disclosing no criminal offence, 10 P. yff. 
B. 1913 sx 33 P. L B. 1913 s 14 Cp. L. J 123. When a man has been once tried and acquitted, and subsequent 
proceedings are taken against him, though as a matter of law the accused might not be entitled to the benefit of 
s 403, yet where the circumstances are such that it is inexpedient that further proceedings should be taken, the 
High Court, aettng under this section, rnay stop such further proceedings, 1908 A H. 238*3 A. U J. 
Similarly, where a Magistrate overruled an objection that the prosecution was barred by limitation specially apph 
cable to the ease his order was set aside on revision, 20 B 543. See also 33 C. 131 ; 1 P. W. R. 1903 lo 86 P. L. R. 
1909 * 9 Cr. L. 1. ISlj S P. tf. B. 1999*9 Cf. L. t. 154{ 38 U. L J. 503* IB Cr. L. J. 477, where the High 
Court interfered and stayed an illegal prosecution. Butrr^l. L. B 3 Pat. 387, which holds that s 439 of the 
Code does not authorize the High Court to direct a Subordinate Court to refrain irom trying an accused person 
against whom such Court has issued process 2 Fat 297. 

(II) tnler/ere utlhinlerloculery proceedings — Very wide powers of revision wereiniendedttjbe 
conferred on the High Court under s. 429 and it Is with partlcubr reference to nonappeahble orders that the 
High Courts were empowered to aa as Court of Revision. The High Court is competent at any stage of a Case 
to interfere m order to exercise us jiowers ol revision, 33 C 63 Where, therefore proceedings were instituted 
against a person under s. ilo for the third time, though on bodi the previous occasions he was acquitted and 
there was ng fresh evidence and the original order was also defective, the Chief Court on the application of the 
accused quashed the proceedings at once, 33 P. B. 1910 , 17 P. W B. 1910 >= 11 Cr. L. J 337 (where 43 P. B. 
1883 was distinguished 27 C. 126 w is dissented from and ZS C. 233, 36 C. 786, 22 a 131, 1899 A. Iff. N. 212, 23 B. 
S33 and 8 P. B. iWi /allowed) There can be little doubt that though the power has to be exercised with great 
care, the High Court has Junsdictton to interlere at any stage of the proceedings, if it considers that m Uie 
interests of justice it should do so, no hard and fast rule can be laid down as regards the class ot cases in which 
the High Court will inierfere, 28 M. L. J. 505 * 17 M. Ik T. 398 * 16 Cr. L. J 477. Where the nonce and 
interlocutory order passed under s.li 2 were defective and could not form the basis of a proceeding unqer 
s 110, the Chief Court set aside the proceedings so far taken by the Magistrate, he being at liberty to take 
fresh action under Chapter VHl, 18 P. W. R. 1910 =11 Cr. L. J. 833 The High Court has junsdiaion 
to take cognizance and revise the proceedings of a Magistrate while they are in an interlocutory stage 
pending investigation, and may suspend such proceedings without having the record before it, 20 \jr, 

R 33 1 22 C. 131. It may also order bail to be taken from the person accused, 2) B 543. But it will not 
interlere with interlocutory proceedings unless the case is of an exceptional nature Sections 423 and 435 re^d 
with this section invent the High Court with jxiwer to be exercised whenever the Court thinks fit to correct errors 
in procedure, committed by Subordinate Criminal Courts, before the final order ol acquittal or conviction « 
passed by sudi Subordinate Court 2S7 P. R. 1994| 10 A.I 1 . J. 141 =13 Cr. J. 413. In 23 U. L. J. 805*16 
Cr, L. J, 477, the High Court set aside a diarge on the ground that injury was likely to be caused by a vexations, 
and protracted tnak The words at die commencement of the section make this dear The 
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Court can, therefore, pending trial, interfere with the interlocutory order of a Magistrate, refusing to surnrh®'’ 
certain witnesses for the defence, 130 P. L, R. 1901 ; 2 B L. R, 2S » 10 Cr. L. J. 237, See contra 43 P. R. 1^®®* 
When a Subordinate Court improperly declines to record any evidence tendered, the High Court will interfere 
m any stage, 237 P. L. R. 1904 j or it the Magistrate improperly dedines to allowf the cross-examination of pro?*^u 
tion witnesses, w Note 11 at P. 593 10 A. L. J, 144 IS Cr. L. J. 443. In 1 P. W. R. 1909 = 9 Cr.L. J. 131, 
Chief Court interiere m i pending criminal case and directed that the name of one of the accused should be 
struck out of the complaint and that no further proceedings betaken against him. Where proceedings are 
initiated upon the complaint of an unauthorized person they are ultra vires and liable to be set aside at any 
during the pendency of the case An order refusing to examiDe a pardanashin woman on commission was set 
aside, 11 P. W. R. 19 13 s= 14 Cr. L. J, 3. The High Court his power to set aside an order of a Magistr^*® 
refusing to order the production of property alleged to be the proceeds of an offence under inquiry, 19 C. 
The High Court has power to interfere with the order ofa Magistrate charging the accused with an oflei^^^ 
although no appeal lies in respect of the order When once a Civil Court has adjudicated upon questions 
right, save in exceptional cases, a Criminal Court ought not to go behind the finding of the Civil Court, 33 ® 
R. 1910 = 12 Cr. L. J.SO. When the High Court has stayed proceedings, the Magistrate is bound to stop 
inquiry or trial, when credible information such as a letter or telegram from Counsel rettmed in the case>'5 
show n to him, 2 C. W N. 498 5 8 a W. K. 110 , 19 M. 373. 8 8, L. R. 238 =* 16 Cr. L. J. 255, where the Hrgh Co^irt 

set aside interlocutory order of a Magistrate refusing to let in evidence See also 40 C. 94. In 14A. L. J. 8®** 
the High Court set aside an order calling upon a witness in a {tending case to show cause why he should 
be prosecuted for perjury But see 39 M. L. T. 252; 16 A. L J. 438 and 734 ; 23 A. L. J. 21. ; 47 U. L. J. 373 

(t«) It ss only V! exceptional instances that the High Court will interfere in a pending irtTZi?.— It •* 
only m very exceptional instances that the High Court will interiere in revison with the action of a Subordt* 
nate Court in respect of any pending case, and esjtecially when such case has reached the stage when ^ 
charge has been drawn up and only the defence of the accused remains to be heard No heard and fast riJ‘* 
can be laid down on the subject, but the interference of the High Court will be regulated by the p'lrticul^*' 
circumstance of each case But generally sjieakmg. it seems inadv isable to interfere in a pending case, 
there is some mamiest and patent injustice apparent on the face of the proceedings and calling for promP^ 
redress Where, therefore, neither the complaint nor the evidence for the prosecution luade out any ca®* 
against a person, the High Court quashed the proceedings against him, holding Uiai it w ns most unhir to In'') 
that he should be c illed upon to rebut a charge wliidi, upon the evidence was baseles^ m so far as it affecti^d 
him, 28 C. 786 concurred in 1899 A. W. N. 212. No bird ind fist rule can be laid dow n on this subject since it •* 
impossible as wtll as undesirable to do so But one prachcabte test'iiO's\^ be tlii> vis , that a barestiieme"* 
6/ the facts of the case otihout any elaborile argument should be sutficient to convince the High Court that it 
a ht one for its mterfernce at an intermediate stage, 25 C. 233 foUowcd w 2 s. L. R. 2S «= 10 Cr. L. J. 237. TI* 
High Court w ill interiere with interlocutory ordei>> only under exceptional circumstances, 23 C. 233 ; 1 B. L. R. ?)) 
= 9 Cr. L. J. 270. 4 1 ’ • . . .1 - 

do not include th 

which no penalty ■■ 

See aho 3P. tf. ’ ■ iv *• '■ , ' ‘ 

L. J. 373 , 47 M. 722. , 

43. Competent for High Conrt to dlreeC farther Inquiry in cases of dlsmiisal or discharge.— (1) SI 
A/ofttsstl M igistntes in the exercise of the anginal junsdiction —See Note 4 to s 43G Ths High Court ha® 
power under tin-, section it it considers tint an iccused 'person hxs been improperly discharged, to orcl^ 
him to be committed for trial 19 W. R 96 5 24 W. R. 23,6 A. 40. also 9 A. 52; 11 A. 203 which 
from a A. 14, 27 a 172; 16 B 530 followed m 23 C 390. Tlie power is so clear from the terms of thi=* 
section that s 4J7 cannot be taken to limit it to Mofussil cases only The High Court is empowered to exercise 
am of ilie ixiwers confeircd on a Court of Appe^I by certain preceding sections including s 423 It may se 
aside an order 01 discharge passed by a Presidency Magistrate and direct that the icciised be arrested an 
forthwitti cxinimilted lor tn il This is one of the powers conferred by s. 423 and it is not necessary to exeras 
this power, that llie Court should actually be heanngan appeal from acquittal The section lays down that th 
High Court may exercise the same powers m revision, in anyiwoceeding whatever, as it could have exercise 
in hearing an appeal from acquittal It was the intention of the Legislature In framing this section to make it 
terms suflicicmly wide and comprehensive to cover alt cases not included ms 436,27 B fl® which 
&n<\ follows 6 A 40 } 15 & 609 ; 28 C. 746. 1 he High Court has under ss 435 and 439 all bie powers of al^ 

Apivcllatc Court which .include a power to direct a re-trlal or commitment, it has power to set asid^ 
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ihe order of a dischuge, 8B C, 994 from JT C. 128;6 C. L. J, 705 and 33 C. 1239, where ft vns laid 

down tint when a Presidency Magistrate dismisses acomphint the remedy is not either under s. -137 or this 
section, but under s. IS of the Charlet Act, though the question of the propriety or fmpropnety of the order does 
not stnrtly come w ithin the authority a ested bj s. 15 of the Charier Act See Note 5 to s. 436 High Court 
Mill not scrutinize orders ol discharge H upon their Uce (hey hear tohen ol careful consideration. The %ery 
language of this seaion shows that the object of the Legislature was to secure the setting right of a patent 
error or defect and not to gne the High Court a roMng commission either m the direction of stamping with 
approval the proceedings of a Lower Court, or m the direction of questioning about and looking to see if, 
possibl> under a hir record, there lies some trace of possible error In the absence of some w'ell founded 
suspicion, It IS inexpedient to scrutinize orders of discharge or other orders which upon the face of them bear 
token of careful consideration and appear good and lauiuL — Per Knox, J , 1899 k. W. N. 135; 8 P. R. 1909 sa 10 
(h-.L.J.3l4. 

fti] Ptesxdency Magistrate —See 30 C. 894; 27 B. 84; 14 M. L, T« 200 ss 14 Cr, L. J. 519. The High 
Court has under ss. 439 and 423 all the powers' of an Appellate Court which include a power to direct a re-trial 
or commitment, a/(jr/ian It has the power to set aside the order of discharge and it is not necessary to ha\e 
recourse to s 15 of the Charter Act for the power of the High Court to revise the proceedings oi Presidency 
Magistrate. Note 5 to s. 436 

44. High Court can la revUlon escrolte ell powen of Coart of Appe&L— The nature of the powers 
that the High Court has in rcMsion is the same as (hat which a Court of Appeal Ins in the case of an appeal 
from any order against which an appeal is pro\ided by the Codes, as m cases coming within ss 405, 406, 
14 M, L, T. 200 e. 14 Cr. L.J.529. Of all the Courtsof Revision, the High Court alone has all the powers of an 
Appellate Court specified in $.423,20 C 633; 23 H. 225, including the power to direct evidence to be taken which 
19 not given to the Sessions Judge or the District Magutrate under s. 437,11 C. W. N. 275 s 6 C. 251 «6 Cr. 
L. J. 357 } and in addition, it has the power of enhancing sentence, which no Appellate Court has The only 
limitation is that speaiied in sub-sec (4) of this sectioa See also 36 C. 994. In cases m which the law allows 
noappeal, the High Court will not, in revision, except on very exceptional grounds, exercise the powers ot an 
Appellate Court , but where such exceptional grounds exist, as where the conviction is not m any degree sup* 
lioned by the evidence, 8 B.l97;14 B. llS. at p. 1134 Rataal*! 244 ; 3 C. W. N. 81; 14 B. 331, or it is in the 
interests of justice, 10 C. 1047; 13 W. R. 7, or where the inquiry in the Low er Court is faulty, 12 B. 317, or 
when the conviction retis on the testimony of accomplices. 14 B. 331; the High Court will, in the exercise oi 
us revisional powers, deal with the evidence i(>eii, Rataalal 903. See 19 W. R. 30 ** lO B. 1^ R. 235; 14 C. 
169; 15 C. 60S at p. 613. The High Court can set aside an acquittal and order a retrial or commitment, 
7C.W. K. 521. 

45. U&y quash commitments whether made under s 436.— It can quash i commitment made 
under s. 436 by a Sessions Judge or District M*>gi'*ttdie. on points ot Jaw as well as ui lacts 12C.W.N.ll7 = 
6C.1..J. 760 ; 30 U. 224 S. 215 is not a bw to such mtenerence.? C. W.N.327, but the High Court cannot 
revise an order made by itseli direauig a comnntmeal under -• 526(1) (ji'), 27 M. 54. See Note 13 to s. 436 and 
Note2tos.215 Though the High Court has power under ihib section to consider whether or not a Sessions 
Judge has exercised a proper judicial discretion under s. 436, la setting aside a Magistrates order of discharge, 
and for this purpose, the High Court may consider the facts as well as the questions of law involved, yet it will 
only exercise this power where it is manifest that the Sessions Judges order is improper, e g , where there is no 
evidence to prove the offence charged, or where it is clear that the Court would not act on the evidence, 
30 M. 224, w here 7 C. W. N. 227 ; 14 M. 334 and 15 C. 621 are teferrtd to 

But in 1 Rang. 626 it is held, that the High Owt has no concern with the question of the credibility of 
the evidence, when there is in fact some evidence oo the committal record which would justify the Sessions 
Judge in leaving the question of guilt or innocence to the juo Credibility of the evidence is no question of law 

48. May consider the propriety o( *nd revise any aenteaee,— The infliction of an inadequate punish' 
ment Is undoubtedly an impropnety which the junsdiction in revision is intended to remedy Per jARDist, 

J , 16 B. 580 ; 15 W. F. 83, decided under the l»6t Code, is no longer law Where, therefore, in the absence of 
clear evidence of the damage done, the Magistrate passed the maximum sentence, the High Courtreduced the 
s ime.2 Bom. L. R. 335. The High Court can intenere wherever it finds the Covirt below, in passing sentence, 
has filled to exercise a sound judiaal discretion, s C. 110. 

Whipping —See the Whipping Act, Appx. and ssw 391-393 Where a sentence of whipping has been 
carried out, no other punishment can be awarded even tf sentence is inadequate, 15 Cr.L. J,638 (Bar.) ‘ 
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47. Competent to deal with order against uensed not before the Conrt while dealing with ease 
of hla co*accased— 

(i) U hie dealing wilh appeal of co-accuscd $u(y deal wilk convutxon of accused not appealing —\\ hen 
out of two accused con\icted and sentenced bj t Sessions judge, one onlj appealed and his conviction was set 


I i\ * ! 

1909 = 11 Cr. L. J, 99 ; 12 Cr. L J. 250 (Bar.), 7 P. W. R. 1916. 

[it] Phy deal ‘itlh convxehonof accused not applying, while dealing with application for rcinsion 
of another accused tried along with hvu — In 9 F. R 1909 » 30 P. W. R 1909 = 11 Cr. L J. 17, the Chief Court 
while setting aside the conviciion on a revision petition held that it was open to the High Court under s. 439 
to deal with the co\ ictions of all the offenders who were tried together and found guilty on exactly similar 
facts, though only one had applied for revision. In (1911) 2 M. W.N. 170 = 12 Cr. L. J. 493, the comictiono* 
an accused who had not applied was set aside in dealing with the application of a co-accused. 

(ill) When Appeal Court acquits some accused. High Court may in revision acquit the others iho 
could not appeal — Where a Magistrate tries several accused and passes appealable sentences on onlj some of 
them whom on appevl the Session^ Court acquits, the High Court may under this section revise the sentences 
on the others or these mav be referred to thel.ocal Covernmeiit, 2 C. 110, 7 CL 447, 1893 A. IST. N. 31, If the 
High Court in revision disagrees witli the Sessions Judge, the order of acquittal might be set aside and tiie 
Sessions Judge ordered to re-hev the appeal, 27 C 320. 


43 U High Coart competent to allow eompoanding of an offence in reylslon 7— The High Court 
as a Court of Revision may give elTect to the compounding of offences which the accused persons had agreed 
to, after the conviction was confirmed in appeal As the Court may, in revision, remit the whole 
of the punishment not undergone, it ma> also give effect to the composition, 252 P. L R 1904 , 32 1. 133. Set 
17 0. 0. 92 = 13 Cr. L J 867, and see Note 9 to s. 348 The power conferred on the Court exercising power* o» 

« .1 - . • /T,J 

• , • . . M" C.l 'all 

f|j*l I.AS‘‘ Stilt. 

- A ..... V , c oie 0«/rtil8 C.W.N 

* ■ ■ ,“ * I *' I ' . . *. • . .4*. I ’ }urt was not com 

• 1 \} it is expressly 

1 he IS competent 


49. Power to alter finding and confirm convictioit.— In the exercise ot its powers ot revision it is open 
to the High Court to alter any finding and confirm a com Iction and that if the e\ idence on the record m a case be 
sufficient to warrant a conviction, the Court would not be justified in setting such convictiou aside, merely beovuse 
the view taken of the evidence by the Lower Court is not sustainable, or some fact which ought to have been 
found by that Court is not found or found incorrectly, 22 C. 391 See 21 C. 827. In 19 C. W. N. 309 = 15 Cr. L J.4, 
the Calcutta High Court set aside the com iction under ss 46 and 52 of the Bengal Excise Act holding th it it 
was a case to which ss 23t> and 237 were applicable, convicted him of an offence under s. 6I read with s 46 
cL (a)and s. 2,d.(12) though he vns not charged with it and confirmed the sentence But if there is no doubt 
as to the offence when the ficts are established, ss 236 and 237 have no application, IS Cr. L J. 41. But it i* 
doubtful whether the High Court has power in revision, having regard to the hst clause of this section tochTige 
a conviction under s 379 to one under s 295 I P C, where the Lower Court has acquitted an accused of the 
latter oHence and convicted him of the former offence, Weir II, 577, 1,430 Where separate sentences for offences 
under ss 147 and 333 I P C , is for distina oBences are considered illegal, the High Court may m their stead 
substitute one aggregate or coiisohdited sentence suffiaent to meet the offence of which the accused were 
convicted, 4 C. W. N. 243, On appeal or revision the accused person cannot be convicted of an offence of which 
he could not have b*en convicted by the Court which tried him, though it is open to the Court of Revision to 
alter a finding, provided the accused is not convicted of a mewe senous offence, 3 L. S. R. 232, where 23 A. 834 
ts distinguished. 27 a 660 followed and 3 C. V. H. 367 and 633 referred to When a pnsoner is convacied 
by a subordinate tribunal of an offence within its {nnsdiction and the evidence discloses an offence of a 
graver character beyond the Jun^dialon of that tribunal, the High Court may quash the conviction and 
sentence for the minor offence and direct a tnaJ before a tribunal having jurisdiction over the greater 
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Whether it w ^\\ do so or not is a question not of Iw , but of cxpcdiencj on the ficts of the particuhr case, 7 M. 
H. C. B. Appx. Y ; Weir U, S69. 

SO Power to order reitor&tlon of property —Reading s 423 (1) (if) and s 522 together, the High 
Court acting under this section may order restoration of projierty, 27 A. 413, where 23 C. 630 is dislviguUhed , 
38 C. It. The High Court may in the exercise of its revisional powers ptss an order under s 517 to refund 
the money reccned by false pretences, 18 Cr. L. J. 855 (Bar.) Also the High Court is competent to revise 
orders passed by Magistrates under s 514 or by the Distnct Magistrate under s 515 15 P. R. 1903. Orders 
under s. 523 are also sub;cct to similar revison, 4 Bom L R. 12. In 33 B. 2S3, the High Court held that it 
had no jurisdiction to interfere with an order as to disposal of property where the party aggrieved had a right 
of appeaL 

50*A. Limitation.— In exceptional arcumsiances the rule that application for revision must be made 
-within 60 days may be departed from, 43 C. 1029. 

51. Power to tike fresh evldeece or direct It to be taken.— The High Court may at its discretion 
direct fresh evidence to be taken, while acting under this section, 3 Bom. L. R. 677. A High Court 
may while acting iti revision by virtue of s 428 call for additional evidence upon which u can itsfelf come 
to a conclusion, but the High Court has no power to call for a finding or act upon it, 16 Cr. L. J. 767 (M.) But a 
Distnct Magistrate or Sessions Judge acting under s 437, has no such power to take additional evidence or 
direct It to be taken, 6 C. L J.2Slcs6 Cr L. J. 337 and xrif Note 15 tos. 428 

82. Btay of proceedings fa Crimlaal Court pending result of civil IltfgetiOB.— In Weir II, 243 
the High Court refused to issue a Mandamus where a Magistrate had in the exerase of his discretiou refused 
to proceed with a cnminal charge pending a avil aaion m respect of the same matter See also Vefr 
11, 249. 11 a Magistrate on a consideration of all the orcumstances exerases his discretion and either 
stays proceedings in the cnminal case pending the disposal of the civil suit or declining to do so, 
*lhe High Court, as a Court of Revision will not as a general rule interfere with the exercise of suCh 
discretion, Weir II, 418 The High Court will not ordmanly stay proofings m a Subordinate Cnminal 
Court, merely because the same facts are being litigated in a avil suit, 31 C. 858. See also 23 C. 610 ; 6 C. 
W. M. 44; 6 C W. N. 469 ; 8 C. W. N. 31 { 9 C. W N. 262; 30 H. 226 ; 10 C. W. H. 194 and 
121; 14C.W.M 131; 31 U. 910 ; 34 C. 843; but will not do so when the lower Court thinks it expedient 
in the interests of jusiice that the trial should go on 33 C. 909 ; 26 B. 763 ; 8 B L. R 20 « 13 Cr. L. J. 56 1. In 
23C.610 it was however laid down that ordinarily it is not desirable, if the parties to the two proceedings are 
substantially the same and the prosecution is but a private prosecution and the issues in the two Courts are 
substantially identical that both the cases should go on at one and the same time The Magistrate might 
stay proceedings in his Court or the High Court might direct him to do so, if suthcient cause in that behalf, 
is made out It is ordinarily a matter within the discretion ol the Magistrate him elf and it is doubtful 
whether the High Court his jurisdiction under ihe code to quash pending proceedings In all such Cases 
the test IS whether the accused would be iirejudiced if Uie criminal proceedings are not sla>ed until the disposal 
of the suit and in this respect there is no diderence between jiroceedings instituted iii pursuance of a sanction 
and those instituted by a party when no such sanrtion is necessary, t6 Cr L J. 637 (M). See also 13 Cr* 
L. J 863 3. L R 20 = 19 Cr. L. J 681,7 Bar. L. T. 73= 15 Cr. L J 433 S-e also l3 B 531 md 16 B 729, 

where B L R (F, B. Yol ) 425, /gm v Ingham 14 Q 6 D 338, and Hex \ Simmon 8 C. and P 50 are 
referred to See Notes under Heading XXIX n p 546 and Notes under Hciding IX tos. 476 .SVr alao 
4, 8 and 9 P. W. R. 1916. 

PROCEEDINGS UNDER THE CODE HIGH COURT MAY REVISE 

53 Fewer of the High Court extends to * any proeeedingi "See Notes I and 42. 

54. Power to revise order granting balL— The proceedings in which U has to be determined whether 
an accused person should be admitted to bail b> a Magistrate is a judiaal proceeding, and as such is 
cognizable by the High Court as a Court of Revision, 6 U 63. If a Sessions Judge finding that there is no 
reasonable ground to believe that the accused Is guilty, released him on bait under s. 497, the High Court 
will not interfere under this section or any other provision of law, 10 M. L. J. 411. Where Davies, J, seemed 
to be of opinion that the High Court had power to tnterfere tinder this section, if the Sessions Judge had passed 
an Illegal order, but White, C] .doubted whether Ihe High Court had any power at all, whether under the 
Code or /Ae to interfere. .Ske Note 7 to 8.497. , i 
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55. Power to revise order refusing to grant copies.— Where a Magistrate refused to grant the acinised 
copies of papers which were necessarj for defence, the High Court, in Iheexercise of the powers conferred 
b> this section, set aside tne conviction The Court remarked that the Magistrate acted contrary to law when 
he determined whether the documents, of which copies were required by the accused for his defence, were 
necessary or not, 14 W. R. 77. In IS C. W. H. 770, on a Presidency Magistrate refusing to furnish copies Cjf the 
notes of evidence to a party, the High Court under s 45 of the Spedfic Relief Act ordered the records of tlie case 
to be brought up to the High Court and left with the Registrar, and allowed liberty to the party to take copies 

56. Interference with sanction orders nnder a. 19S. — It should be noted that under the new Code as 
amended the necessity of a sanction under s 195 is done away with. Instead of a sanction, under the iVent 
amendments offences mentioned in s 195 can only be taken cognisance of, upon a complaint instituted under 
s 476 b 476-B provides expressly for .in appeal in ci^es where an application for such a complaint is 
either granted or refused Therefore the question as to the revision of sanction orders under s 195 cannot 
non arise 

57. Order nnder s. ¥tB.—See 15 M. 224 

58 Power to revoke sanction granted nnder a. 197.— Having reference to this section, the powers 
of the High Court, appellate and revisional ire co-extensive. and s. 195 does not confer on an Appellate 
Court any authonty in respect of an order made by a Subordinate Court under s. 197, 26 C. 852. See also 
1908 A. W. N. 273 5 A. L. J. 749 «= 9 Cr. L. J. 39 ; 4 L. B. R. 138 = 7 Cr. L. J. 416. High Court's powftr of 

interference m such cases is under s 15 of Mr Charier Act 

56. Orders under a, 83.— i'rr Notes 19 to 21 tos. S8and9 P. R.1908 b29P. W.R. 160Sss 8 Cr.L.J.250. 
In 23 P. L. R. 1915 as 16 Cr. L. J. 166, it was however held following 22 C.935 and 20 U. BS that no revision hes 
against order of attachment High Court cannot set aside sale duly made, 8 P. R. 1911 » 104 P. L, R. 1911 12 
Cr.Ii.J.142. 

39'!. Itsoe of warrant nnder %. 90 wlthent recording of reasons.— ^Vhere accused has been let oat 
on bis ow n bond, a warrant under s 90 u ithout recording any reason as required by the section is illegal, 
S3 U. loss. See s. 406 and notes thereoa 

60. Power to revue security proceedings under Chap. VIII.— JVr s 406 and notes thereoa 

Although the High Court seldom inteneresinthe preliminary stage with the discretion ot the Magistrate 

taking action under tht preventive sectionseg*. ss 207 and lio of the Code still when the materials on which, 
sudi orders are based are clearly insuitioent to support those orders, the High Court should interfere and quash 
the orders and proceedings under its revisional jurisdiaion, 28 C W. N. 83. 

61. Poser to revise order passed nsder Chap. XI. — See Notes under Heading XI, Chap XI See 
preliminary note to section 433 Under the amended C^e lliese orders can be revised by the High Court 

61-A, Power to revise orders nnder Chapter XIL — Owing to the amendment of s. 435 by the omission 
of clau'.e (3) orders under Chapter XU of the Code are now proceedings wichm the meaning of s 433 and therefore 
are reviMble by the High Court preliminary note to s. 433 Out it is held in 49 U. L. J. 593 that the High 
Court has no jurisdiction to entertain a petition for the appointment of a Receiv er, pending the disposal of a 
criminal revision petition preferred against an order of (he Lower Court passed under s 145 of the Code 

61*B. Orders nnder a. 250 . — See Note 35 at p 711 

61-C. Orders nnder i. 332. — The High Court is comtvetent to revise an order under s 332 fining 
abvcnt assessor or juror See Note to s 332 at p 846. 

62. Orders nnder s. 334— The High Court may on revision set aside an order directing an accused 
person to pay costs of an adjournment on an application by the accused for transfer, 8 P. W.B.1911ss 12 Cr. L. J. 

274. 

63-A. Orders under s 336 — No revision lies against order of attachment under s. 3S6, 23 F. L. A. 
1913 » 16 Cr. L. 3. 166 ; 22 C. 933 ; 20 U. 88. 

62*6. Orders under s. 437.— Note 14 tos 4S7 

•2-C. Orders nnder s. 47J.— The p-vssing of an order unders 471 after an acquittal has been recorded 
cannot be s-iid to alter a finding of acquittal into one of oonvictloa Therefore where the Court below acquitted 
an accused upon the ground, that he was in same but omitted to pass orders under s. 471, Cr 1’ C^he/d, that the 
High Court had power in revision to pass an order under that section, 43 K. L. J. 72. j , , 
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63. AppeU&t« orders Bndet t. 486.— .Sr« 33 P. W. R. 1613 = 13 Cr. L. J. SCf. 

64. Orders In roalatenence cases ander t. 438.— The High Court has power under this sectioa to set 
aside or modify a Magistrate’s order, awarding matutenance under s 488 or to direct furtfier inquiry on the 
ground tint the rate fixed by the order appears to be beyond the means of the person ordered to pay the 
allow ance, Wetr II, 573. See also 16 M. 334 : 6 B. H. a R. Cr. Ca. 81, and Note 86 to s. 4S8 

63. Orders under ss. 314 and BIS— Forfeiture of Bonds.— Under ss 433 and 439 the High Court has 
power to re\ise orders passed by Magistrate under s 514 or 1^ the District Magistrate under s. SIS This 
general pow er is not taken aw ay by the power given to the Distnct Magistrate, 13 P. R. 1905 = 2 Cr. L. J. 131 ; 
3 S. L. R. 179 = 13 Cr. L. J. 31 ; 159 P. L. R. 1911 (Cr.) Mad Cr Rev Case 77 of 1907 The cases in S C. 
737 E3 3 C. L. R. 403 ; 8 C. L. R 73 ; 10 W. R. 1 and 3 P. R. 1883 were all decided under the Codes pnor to 
1832 and are obsolete. See Notes to s. 514 and Note 2 to s 515 

66. Order for disposal of property under t. 817.— Thejpowers conferred by ss. 435 and 439 on the High 
Court are larger than any previously exercised by it The words " any proceedings ’’ extend to an order made by 
a Magistrate under s 517, Weir II, 533 ; 36 C. 41 , 17 Bom. L. R. 922. 

66*A. Orders nnder s. 320.— 27 A. 630 

67. Order for restoration of Immovable property, S22 —The High Court has full power to interfere 
in revision with orders passed by Magistrates under s- 522, 38 C. 44 ; 27 A. 415 followed. See Note 60 above 
See subeec (3) of s. 522 which provides that an order under s. 522 may be made by any Court of Appeal, confir- 
mation, reference or revision. 

'' B7«A. Order refusing to transfer a case under a. 328 whether revlsable.— In 1 Rang. 632 it is held th^t 

High Court has no power to interfere in revision with an order to transfer a case under s 528. 

67<B. Orders under s S4S.— iVr 39 F. R. 1903. 

67>0. Orders under s. 548 —See^ C 166, where in order refusing to grant copies was revised under % 1 
of the High Court’s Act 

67*D High Court laterferlng with revision in expunging remarks prejudicial to the character of n 
person neither a party nor a witness.— Where a Magistrate in a criminal case made observations against the 
character of a person who was neither i witness in nor a party to the proceedings and who had no opportunity 
of being heard, and upon material which was not legal evidence m the case, held, that it would be a denial of 
Justice to allow such reflections to stand and they should be expunged from the judgment of the Magistrate, 
6 Lah. 168 In a Bombay case it was held that it would be an extraordinary exercise of the powers of a High 
Court to order that remarks made against a complainant by i Magistrate while convicting the accused should 
be deleted. 19 Bom L R 912 But ite s 561 A which was inserted newly by Act XVIII of 1923 and the note 
thereoa 

YIII.— INTERFERENCE IN REVISION WITH ORDERS OF ACQUITTAL. 

68. Revision against acquittal not usually encouraged.— Though the High Court has the power of 


set aside In rev ision an order ol acquittal though they were prepared to set aside the order of acquittal if the 
matter had come before It by way of appeal by the Local Govemmciit Though the High Court has jurisdiaion 


on facts Is no ground for exeraslng rev isiona! jurisdicuon in petitions against orders of acquittal, IvLi.ak^ 
SVWMI SVSTRI. J, 16 Cr.L.J, 600.(M.), 17 M. L. 1,417 = 16 Ct. L.J. 553 (M.) . 17Cr.L.J.l. lu’niL3S3, 
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the Madras High Court remarked it would not ordinarily interfere by way of revision i« cases cf acquittal In 
1 %. 139 (F.B ) the High Court refused to interfere, even where the acquittal proceeded on an error of law 
also 2T &. 399 ; 21 A. 346, 29 A. 128; 1902 A. W. N.209 ; 8 C. 899; 2 A. 276; 1 C. L, R.332; SCr.L.J.37; 12 
p. R. 1906 5 14 P. R. 1903 which is now overrultd by 13 P, W. R. 1907 i 5 M. L. T. 258 = 11 Cr. L. J. 193 } 10 Cr. 
L. J. 180 (B.). 1914 M. W. N. 124 = 15 Cr.' L. J. 223. In 9 Bur. L. I. 47 = 17 Cr. L. J. 91, the Hi^ Court refused 
to consider an application for revision against acquittal ' In 20 C. W. R. 862 an acquittal Under s 247 was set 
aside as the absence was due to the death of tlie complainant and the case was one of considerable importance, 
44 A> 332 ; 6 Lah. 16 , 5 Patna 25. 

69. High Court cannot interfere with acquittal where Pnblle Ftosecator has withdrawn charge.— 
Sei s 494 If the Public Prosecutor withdraws a charge and the Court approves of it, the accused shall be 
acquitted and neither the Public Prosecutor nor the Judge is called on to give ahy reasons for his action 
The High Court has no power to interfere with such an order of acquittal, S M. L. T. 216 * 11 Cr, L. 9. 193. 

70. Entry under b. 273 cannot he revited eTen If Court entering It is a High Court for limited purpose 

only— A Court subordinate to the High Court may be declared to be a High Court under s 266 for the limited 
purpose of Chap XXIII The High Court as dehned m 4, although possessing revisional power over the 
said Subordinate Court Jn all other respects, wiU not have the power ol reversing or interfering with any order 
passed by that Court under s 273 The said Subordinate Court when making an order under s 273 m Chapter 
XXifI a High Court within the meaning of s i66-^Per Mitter, ] , 14 C. 42 at p 48. 

71. In exceptional eaiea alone High Court will interfere.— As a rule, where no appeal has been 

preferred by the Local Government from an original or appellate order of acquittal, the High Court will not 
imeitere in revision, 13 P.W.R. 1907 <-S Cr.L. 9.438; which 14P.R. 1905; 42 a 612. See also 12P.B' 

1906; Iffelr il, 570 and 371. But where a Magistrate acquitted the accused disregarding the uocontradicted 
evidence and facts admitted which proved the guilt ot the accused and acted illegally in treating a warram<ase 
as a summons case, the High Court inierfered under this seaton on the application of the private complainant 
and setting aside the acquittal ordered a re-uial. Weir lit ^72 b: 15 U. L. 9. 223. Although the High Court 
does not ordinarily interfere with orders ot acquittal m revision, yet it cannot be expected that it would hesitate 
to do so, where the acquittal is based, not upon an appreciation of doubtful ev idence, but upon a manifest error 
apparent on the face of the judgment, 9 Bom. L R. 1S6 5 Cr. L J. 171 , 3 Bom. L. R, 584. The High Court 

set aside an acquittal when the accused were acquitted upon the result of local inspection and without 
taking the evidence of witnesses present, 39 C 931. It will interfere where the acquittal is based solely on 
a [lustakenview oithe law, 6 A. L.9, 758 « 10 Cr.L 9. 417. So also where a trial was wrongly held to be barred 
under s 403, 12 Bom. L. R. 226. Where a Magistrate in a nummary trial acquitted the accused, without examin 
tng ah the witnesses for the prosecution, his order wns aside on revision 24 W. R. 62 ; 2 C. L. R. 389. 
A Magistrate cannot refuse to allow an accused person when put on his defence to recall the witnesses for the 
prosecution to be cross-examined by him 19 W.R. 33. Where a Magistrate acquitted the accused in a summary 
trial the High Court set aside the acquittal on the ground that the summary procedure was ill-adopted 
to the complicated nature of the case, 6 S. L. R. 101 = 13 Cr.L 9. 780 ; 6 S, L. R. 121 = 13 Cr. L. J. 771. See also 
5 M. L. T* 258. Upon a proper interpretation of s 439, sub«ec. (4), a High Court, acting as a Court of Revision, 
is not competent to question an order of acquittal upon the merits thereof , nor can it direct a re trial upon the 
ground that it takes a different view of the tacts, or of the law appltcabie thereto, from that upon which the 
order of acquittal is based It is only where an acquittal is illegal for some such reason as is given in s. sso 
(p), or where an incurable irregularity ha^ occasioned a failure of justice the High Court can interfere, 3 R 
4=9 Cr. li. 9.211. Where It is pUin that the Lower Court for reasons outside the merits of the dispute has 
really declined to decide the controversy and has dealt witfi matters w hich really do not deadc the complaint 
•betore him, the High Court will interfere m revision from an order of acquittal , for example, where m a case 
of defamation as by stating a person to be of the “ Cbamar ” caste the Judge has decided that the case ought to 
be dismissed because he regards it as trivial and contemptible but has not deaded the issues requinng deter 
mlnation for a finding as to whether or not an oBeoce of defamation has been committed, 13 A. L. J. 846. 

The High Court declined on an application tqrthe complainant to interfere under s 435 of the Code 
wfUi an order of acquittal passed by a Sessions Judge agreeing with assessors, 23 Bom. L. R. 488 (0 Bonn B. • 

196, dis/ififfuiticii). 

12, RevUloa agalnit acquittal not reatrieted to errors apparent on face of record — That the accused 
.^blamed his accpnitat under s 247 by ptevenlinB the compHinant from appearing by wrongfully arresting a*’ 
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detaining him on a false dnr^e of nuisance is not a ground for setting aside the order of acquittal m revision 
whether directly at the insLince of the complainant or on a report of the District hlagistrate There is no reason 
to hold that the ground for interference should be apparent on the record, 33 U. 1028. See also 1891 A. W. S. 
and Notes IS and 20 above 

73. After setting aside acqnittti, may direct re.trtal or re*hearioj of appeal —The High Court has 

power under this section to revise an order of acquittal, though not to convert a finding of acquittal into one of 
conviction. 3 W. R. 3 and 32 ; 11 B. H. C. R. 117{ 21 W. R. 21 = 12 B. L. R. Appx. XXII ; 1 A. 1 ; 3 B. 150 ; 7 C. L. R. 
142; 1904 P. L. R. 1 1 6 8. L R. 101 13 Cr. L. J.730. In reference to orders of acquittal passed by a Court of 

Session in appeal, the High Court ma>, under this secuon, reverse such order and direct a re-tnal of the 
appeal, the proper tnbunal to conduct whidi is the Sessions Court, or such other Court of equal jurisdiction 
as the High Court may entrust, under s. 426 wuh the tnal of the appeal, 0 A. 134 { 27 C, 320 ; 19 A. L. J. B89. 
,S;f<ralso23A.Ii.J. 433 ; 24 A.L J. 414- - i ^ 

74. High Coart vlU not Interfere nlth aeqalttal on reference uder i. 438.— Usually the High Court 
will not interfere with an acquittal, when it is made the subject of reference under s 43S, 24 A. 348 ; is A. 
ti. J. 2SS = 19 Cr. L. J. 304 ; 29 A. 123 s 1 R. !< R. 40 = 8 Cr. L. J. 161. For an exceptional case, see 7 B. L. 
R. 200 = 15 Cr. L. J. SS3, where the Magistrate allowed a comjwomise at tlie instance of the relatives of the 
person deceased and the acquittal was not after Uial on the merits The High Court has junsdiction to 
interfere with acquittal in revision under s 439, but it will not exercise that jurisdiction on a reference by 
a Sessions Judge except where senous injustice has been caused by error of law, 42 M. 109, 

75. High Coort has Jarlsdletlon to revise order of acqalttal at the Instance of complainant.— Provisions 
of subsea (5) do not debar the High Court irom revising an order of acquittal at the instance of the private 
complainant who could not appeal " We entertain no doubt that we cari deal with an order of acquittal 
in accordance with the practice of this Court m a senes of cases, ‘ 38 C. 766. Though as a Court of Appeal, 
the High Court can consider an order of acquittal only on the appeal of the Local Government yet as a 
Court of Revision, it can deal with either an onginal or appellate order of acquittal, either when reported 
under s. 438, or whenever it maj ochenvise come to its knowledge It can so act even on the application of 
a private prosecutor, 37 C. SID; 11 C L J. 113= U Cr. L. J.2t3, 18 R. R. 1333, 18 C. V. N. 1241=15 Cr L. J.722; 
18P. V.IL191S = l6Cr.L J.6S7;2A.443, 23 A. 123, 6S.L R.121 = 13Cr. L.J.771: 39 C. 931. In 42 & 612, 
Jenkins, CJ , dtsftHfuuhed 11 C. L J. 113, on the ground that the error was one of pure law apparent on the 
face of the record, while the offence was one under s. 504, 1 R C. M have aluajs understood that offences of an 
essentially or personal character, such as defamauoiiorin>ult were viewed differently for the purpose of revision’ 
See also 14 U. 363 , 6 a L R. 249,7 0 L R. 142,7 C. 447, 1333 A. W. N.332. But the High Court should 
ordinarily exerase this jurisdiction sparingly and onl) where it is urgently demanded in the interests of public 
justice, 42 C. 613, 16 Cr L.J.9SS, 1919 M. W. N. 940= 16 Cr.L.J.600 , 19 Bom L.B.394, IS Cr.L. J.S19; U.B.R. 
(1917) 2iid Qr., 19 , 18 Cr. L. J. 849 , 18 A. L. J. 646 , 41 B 560 

76. Sab'sec (4) does not limit the powers of Court of Appeal— Subsec (4) cannot be held to 
limit the powers ol a Court of Apjwal U only limits the powers oi Uie High Court when acting as 
a Court of Revision from conveninga finding of acquittal into one of conviction Out s. 423(9jhas no sudi 
restnciion, 37 Id 119 In 23C.979, it wascomended upon subsea (4j of this section, that the power under 
s. 423, subsea 1 (5) to alter the finding must be held to be subject to the restriction, that the High court cannot 
find the appellant guilty of any offence of which he had been acquitted by the Court below , but the High Court 
was of opinion that theclause did not limit the powersof theCourt as a Court of Appeal, that it was only 
intended to limit in certain respects the revistonal powers of the Court which would otherwise have been 
competent tn revision to convert a finding of acquittal into one of conviction 44 A. 332. 

77. Bab-sec. (4) limits power of High Coart onljr where there Is complete aeqalttal— lo 12 R.B. 
1901 = 599 P. L.R. 1904, it was held tlie Chief Court bad power in revision, where the accused had been convicted 
of one offence and acquitted of another, to convert the acquittal into aconviaion. What was meant by 
acquittal in subsea (4) of this section was a complete acquittal and discharge on alt the allegations and facts 
charged and not an acquittal on one charge and conviction on another Reading this secuon and s. 423 
together, the Court considered that the High Court as a Court o! rev ision had power at one and the same Ume 
to alter the finding and to enhance the sentence as might be lawful or desirable in accordance with the new 
finding The juxtaposition of the word**' waiairwray /ilrarjrfrsrr" in s. 423, and “ mayr enhance the sentence" 
In this scaton is not acadcmal but signidant also 37 H. 1!9 where it was held that subsea (4) refers to 
a case where the Inal has ended In a complete acquittal and not lo a case where a tnal has ended in a 
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conviction but where tlie Court has wrongly applied the law or has wrongly found some fact not proved) a^d 
has, In consequence, held that the conviction should be under some section of the Code other thar> the 
section properly applicable and the accused has appealed against the conviction 

But in a recent Bombay case, 12 P,R (1904) is dissented from and where the accused nas convicted by 
a Magistrate of voluntarily causing grievous hurt under s 326, I P C , but on appeal the conviction ""'S 
altered to one of simple hurt (s 323,1 PC). An application having been made to the High Court lor 
mg the con\ iction again to one under s. 326, held dismissing the application that the effect of the cftder 
of the Sessions Judge on appeal was that the accused was acquitted of the offence under 5.326' and that 'he 
High Court would not, under s 43d convert a finding of acquittal to one of conviction The word “ acquitWl’ 
tn s 439 of tile Code is not confined to a complete acquittal ou all the charges framed, 26 Bom. L. R. 433. 

IX.— POWER TO ENHANCE THE SENTENCE. 

78. High Court may alter finding and enbaneo ientcooe.— The High Court has power while hea^fg: 
an appeal as a Court of Revision to enhance sentence, 11 C, 830 ; 10 B. 234, so as to alter its nature, 6 1. 
(P.B.) even m cases when the accused are tned summanly. Bom Cr Rul , 30th July, 1883 tn 

to two years as provided for in sub-sec. (3) of this section. Tlie effect of ss 423 .and 439 being read togeth^"® 
that the High Court when hearing an appeal against a conviction may under s 423 (a) alter tlie finding 3"*^ 
then as a Court of Revision, may under s 439 enhance tlie same so as to make it appropriate to the altered 
finding, 37 M, 119. In this case the High Court on an appeal against a conviction under ss 147—304, 1 P 
gave the accused notice of revision and conviaed him of an offence under s 302, 1 p c The foUowreg 
cases were rtferrei to, Cr A 600 and Cr R C 400 of 1903, where the accused had been acquit'®*^ 
under s. 302 and convicted under s 304, the High Court gave notice of revision and conviaed him of mur'^*' 
and sentenced him to death In Cr A 143 and O' R C An o/1907, where the accused was acquitted un'l®'’ 

B 802, 1 P C , and convicted under s 325, the High Court on appeal by the accused gave notice of revisi®” 
convicted the accused under s 304 and enhanced the sentence i>ee Note 63 to s 423 Gut see 27 Bon. L 
893 49 Bom 490. 

79. Vhere accused coavieted under two or more counts, legal to acquit of one charge and euhai'®® 
■entence on others— It is competent to the High Court as a Court of Revision m the case of an accu^®*^ 
cliarged with two offences and sentenced separately to each of them, to set aside the sentence in respect o! fhc 
charge and enhance the sentence in respect of the other, Vfelr II, 39, The alteration of a sentence of fine 
Rs So to one of two montlis rigorous impnsonmeiu, including se\eo days solitary confinement imounts to 
enhancement, 416 F. L. B. 9904. 

80. ISheu High Court will enhance sentence.— ‘The pnnaples upon which this Court habitually 

as a Court of Revision in relation to the enhantemeirt of sentences where the law allows a discretion to the 
Court whose sentence is Impugned are that it should not interfere if the senience passed involve subsiant'^l 
punishment, and should interfere if the sentence is manifestly inadequate The Court is, m particular, slow 
VNseJxe. tjsfc wa-TKvtii'j.vw.'tf, vfi 'd-watbi 

this circumstance is no insuperable obstacle The Court also declines to interfere in order to enhance a senten^® 
on the mere ground tliat it would itself have passed a heavier sentence contenting itself with pointing out Ih*' 
the sentence is so far light tint heavier sentence would hate been maintained ’~/Vr Plow den, J, 7 P.R.t88^* 

29 P. W.R. 1913 = 14 Cr. Ix. J. 599 

(0 Sentence must be vtamfesUy tnadegmte — ^Where the accused a constable, was charged iind®' 
s. 223. 1 P C , for negligently suffering an under tnal pnsoner to escape, and was convicted and sentenced to tw° 
months simple imprisonment, and the District Magistrate, considering the sentence to be inadequate, relent 
tlie case to the High Court, U was held that it was not merely because, circumstances occur to the Magistra'® 
which would render necessary a more se^ ere sentence or a different diarge, that the High Court should interfer® 
There must be matter on the record of the case showing that the charge has been improperly framed or that tf<® 
sentence passed is clearly inadequate to the offence, 20 W. R, 22 An enhancement of sentence should taW® 
place only when the sentence awarded is manifestly inadequate, and the powers of the High Court should fi® 
exercised only under exceptional circumstances, 17 P, R. 1998 (P.B ) 

(»»J Subseguenl discovery that accused was an aid offender no ground /or enhancement — IVhef® 
owing to the negligence of the prosecution the accused was sentenced without certain previous 
tlon» being proved and taken into account, and tlw Government applied in revision for a re-tnal on tfi“ 
ground they had then otit uned formal proof of the fwevious ooovicttotis held, that no re-lria1 could be ordered* 
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as there ntis no nejtect of duty on the part of the convicting Magistrate, as to Justify a re trial, 21 P. P. 1902 ; 4S 
P.R. 1905 42P. L.It.l909 = SCr.L. J.341;9 S.L.R.9 Sb> 17 Cr. L. J>3. Where tlieeMdenccof previous convic- 

tion IS discotered after the tiitl, the High Court tnll not enhance the sentence inreMsion RatanlalUTand 451; 
19 P.R. 1905; Weir 11, 574, 

(mi) Diicoiery of fresh evidctueafter valid convtclton no ground Jor selling tl aside — A valid con 
\iction, amved at by the Magistrate uho had junsdiction in the matter, cannot be set aside, simply because, 
subsequent to thetnal and conviction fresh evidence has been discovered which may tend to convuct the accused 
of an offence other than that for which he was convicted, 21 W, R. 47. Hut where the omission to record 
e\ idence that the accused had been previously com icted or is an habitual offender, lias been caused by the failure 
on the part of the Magistrate to perform the duty im|iosed upon him as Magistrate by the Code in relation to 
the conduct of the prosecution in the case, the High Court, in the exercise of its powers of revision, is competent 
to direct a new trial, 36 P. R. 18S4 

(if) IVhen {he Loner Court was incompetent to pass the sentence penalty provided by s. 74 of 
the Companies Act, 1882, is a fixed and not a maximum penalty, 35 A. 173 Where, therefore, the Magistrate 
sentenced accused to a fine of Rs 300 only under that section, the Chief Court enhanced the same, 19 P. R. 1914 ; 
37 P. L. R. 1914 s 16 P. W. R. 1914 15 Cr. L. J. 260. 

81. Procedure when lentence Is Inadequate — When it is necessary to ask Government to apply for 
revision of sentence, on account of the insufficiency of punishment awarded, this should be done immediately 
after the punishment is notified. Superintendents of Police should report all strikingly inadequate punishments 
at once to the District Magistrate .— Pol Jtfan, p.6S^ When proceedings are called for an appeal solely 
with a view to enhance the sentence, notice to that effect should be given to the appellant and to the District 
Magistrate, RatanUl 179 it is not necessar> that Government should instruct the Government Pleader to 
move the High Court to enhance the sentence U is competent to the District Magistrates to bnng to the 
notice of the High Court cases of inadequate sentences. The High Coun has junsdiction to enhance the 
sentence howsoev er the case comes to its notice. 13 Bon. L. R. 1185 <9 12 Cr. L. J. 604 

62, In deillsg with applications (or enhancement, conviction treated as eonclaslve.— It has been tlie 
invariable practice of the Bombay High Court incases that come up before it for enhancement of sentence to 
accept the conviction as conclusive and to consider the question of enbanceinent of sentence on that basis, 
32B.162. Where, however, itts proposed to enhance a sentence beyond the limit of the powers of the trying 
Magistrate the High Court should satisfy itself that the conviction is right, 9 B. L. R 82.9 16 Cr. L. J. 712. In 6 
8. L. R. 101 b 13 Cr. L J 780, the High Court set aside the conviction as the case has been tried summanly and 
directed a retnaL But see now siib^sec (6) which is new!> inserted under the amending Act of 1923 That 
subsection expresslj gives a right to an accused person to show cause against his conviction when he is called 
upon to show cause why his sentence should not be enhanced So now 82 B 162 has become obsolete 

83. Service of notice npon accoted necessary.— A complainant applied under ss. 435 and 439 to set 
aside an order of compenNation passed under s 560 (now s 2S0> field that as the accused died, no order 
could he made, as none could be passed to the prejudice of an accused person who could not be serv’cd with 
notice, Ratanlai634; but j<rr S3 M 89, sub-sec. (2) is an exception to the rules laid down in s 440 

84. Application for enhancement mvst be made before expiry of sentence. — W'hen the convicted 

l>en>ons have served out their sentences before an application for enhancement is made, the High Court will not 
interfere, 14 P. W. R. 1909 » 11 Cr. L. J. 99 following 1 P.R. 1839, where it is observed that the High Court is in 
particular slow to interfere when interference would involve the imprisonment of persons already discharged 
from jail though this arcumstance is no insuperable difficulty Similarly, where the impnsonmet awarded on a 
summary conviction by a Magistrate, had already expired, the High Court declined to go into the case on a 
reference from tlie Sessions Judge, because it would be no advantage to the pnsoner to do so and because if the 
Magistrate’s proceedings were quashed the prisoner would W: put tothensk of being tried again for the ofience, 
24 17. R.71, especially vvhere there is delay, (1912) 1 H. W.M. SOb ISCr L. J. 121. It is not fair to the accused to 
revise the conviction and direct him to be committed to the Sessions after he has undergone the full penod of 
sentence inflicted by the Magistrate, because his previous convictions were not known at the time of sentence, 
»B.L.R.99«>17Cr.l*.4.&. Srr also29 P. V.R.1913«-llCr.L.5.599, wher«:/£’;/(mirr^l9P.V.R.1910..ilCr. 
I«.JI.SS9,it was held that the High Court is not always bound |d interfere under a. 439 even if the prder of thq 
Cotirt-betow is wrot^in law . > _ _ , , 
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8J-A. ' tut see 28 Bom L. R. SOO where it is held, that it Is competent to the High Court to Impose an 
additional sentence of imprisonment on reference or revision even where the accused has served out the sen 
tence of imprisonmentjnflicted upon film by the lower Court 1 Lah 435 doubted. 

83 Application for enhancement by private complainant —In 4 S L. R 88 = 11 Cr. L. J.593, the 
sentence was enhanced on an application by a private complainant though it was contrary to the ordinary 
practice as the application was in the parcticubr instance supported by a report from the District Magistrate 
In 29 Bom. R it was held that a private complainant cannot move the High Court to enhance the sentence 
26 Bern. L. R. 182. 


88. Application for enhancement mast be supported by Government Pleader — Enhancement of 
sentence is a very senous proceeding and where there is a proposal to that ellect it ought, If it is a sound pro- 
posal, to be supported by the Government Pleader under instructions which will enable him to put before the 
Court cogent reasons why there should be m enlnucemeiit of the sentence 18 Bom, L. R. 202 = 2 Bom* Cf 
Ca 192=::lSCr.L. J.3SS — 41 A 332. 

87. High ConrPa power to enhance aentenee beyond power of trying Magistrate.— The power of 
enhancement conferred upon the High Court by s. 43d is limited only by d (3) of that sectioa That clause 
does not regard the difference in the powers of trying Magistrates under s 32, but lays down the general rule 
that in cases oi sentences passed by Magistrates and empowered under s. 34, the limitof enhancement shall be 
the sentence that might have been infliaed by a Magistrate or Magistrate of the first class, 9 8. L. R. 82 *= 16 
Cr. L. J. 712. 


Optional with Court 440. No party has any right to be heard either personally or 

to hear parties pleader, before any Court, when exercising its powers of revision 

Provided that the Court may, if it thinks fit, when exercising such powers bear any party 
either personally or by pleader, and that nothing m this section shall be deemed to affect section 
439 sub-sec (2) 


Notes —1, Condact of tbe proceedlags.-'ln the case of an appeal, the appellant has the conduct of the 
proceedings, nt 

Sessions Judg . \ ' 

exercise Its p( " 

2. Right of parties to be heard in revision —Tbe language of this section is rather cunous, but in no 
way affects the provisions of ss. 436 and 439 (2). 1 B 64 and 10 C. 268. The Madras High Court m the 

■exercise of this discretionary power refused to hear Counsel who appeared m support of a petition to revise an 
order of acquittal. 14 M. 363 , 14 W. B. 51. Cut the High Court of Calcutta always does hear Counsel m matieTS 
of importance, 19 a 8S0 In 8 A. L. J. 237 it Was staled that the Allahabad High Court as a matter of pracu« 
heard pleaders m revision In 1 B. 04 the Bombay High Court retused to bear Counsel against report made 
under s, 438, but it also refused to interfere as a Courtof Revision. See 6 B. I». R. Appz. XL7I and 5 B L. 
Appx. LXX, as to the practice under tbe Code of 1872 where it was held that a private prosecutor was not 
allowed to be heard on a reference to the High Court InllC.W N.316tn accused was heard as tow y 
a further inquiry should not be directed against him though no rule w as issued upon him. In 5 P. V. 
1910 □= 11 Cr. L. J. 211, loitNSTONK J, refused to hear a pleader against a petitioner as he had moved 
District Magistrate for his appointment to appear betore tbe High Court and had been refused 

441. When the record of any proceeding of any Presidency Magistrate is called for by 

Statement by Pre- the High Court under section 435, the Magistrate may submit with the 
sidenw Magistrate of record a statemerjt setting /orlh the grounds of his decision or order and an> 
smnrobe^S^idered facts which he thinks material to the issue, and the Court shall consider 
by High Court such statement before ovtaruhng or setting aside the said deasion or order. 

Notc.-A statement submitted by a Presidency Magistrate under this section must be regirded as a 

completion of the record and possesses a coociusive diaracter as against affidavits, 12 8.377. This sec 
npparently applies to rases in which the sentence of order is not appealable See s 411 ftlere omi^s o®, 
a Maglsirate to record his reasons before referring a case under s 202 for enquiry by the Police, and for disnii 
ing acompbint unders. 203, is an irregulanty But a statement filed unders. 441 supplies the omissioa. &«■ 
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after the filing of snch a statement, such an omission does not call for the interference of the ffigh Court with 
an order made under those sections, fl M L T.T9. The Calcutta High Court has that no rule exists which 
can be binding on any Bench exercising cnminal revislonal jurisdiction as to whether a party may be heard 
through Counsel or Vakil instructed or retniued or merely instructed by the Legal Remembrancer or Local 
GovemmenL 

442. When a case is revised under this Chapter by the High Court, it shall, tn manna 
hereinbefore provided bj i, 425 certify its decision or order to the Court 
HighCourtsorderto b) which the finding, sentence or order revised was recorded or passed and 
Corner Ma^stratt**^ Court or Magistrate to which the deaston or order is so certified shall 
thereupon make such orders as are conformable to the deasion so certified , 
and, if necessary , the record shall be amended m accordance therewith 

Notes —1. Seope of section —This section applies to all revisions by a High Court whether under 
s <35 ors < 3 i and th'proMsioiii that It must certify Its decision or order to the Court by which the sentence, 
etc., was passed are incompatible with the notion that a High Court can revtse its own finding, for it cannot 
certify to itself, 4 P R. 1909 = 41 P. I. R 1909 = 10 P. W. R. 1909 = 9 Cr. L. J. 378. 

2 The result oi every application for revision of a sentence under which the applicant is in confine- 
ment shall be notified direct to the o'Rcer in charge of the |ail in which the applicant is confined by the Court 
from whose order the application for revision was preferred — CP Cr Cir-, Part II, No 47 For Bombay Rule, 
rr^BookCir C pp 50-“S4, side Governinenl Gazette tar IBde Part 1, pp 427 and <23 


PART Vllt. 

SPECIAL PROCEEDINGS 

CHAPTER XXXIII.’*' 


Special Provisions relating to Cases in which European and Indian British 
Subjects are concerned 

Hote.— Chapter XXXIII is thoroughly recast by the Cnminal Law (Amendment) Act XII of 1923 The 
object of this through revision of Chapter XXXIII is to reduce the differences in the cases of trials of European 
British subjects and Indians under the Code The report oUhe Committee that was submitted to the Legislative 
Assembly, represents a compromise that could be effected between the intere>t5 concerned under the existing 
circumstances and the various raaal considerations between Europeans and Indians that must be recognized as 
existing facts in spite of theoretical considerations based on pure justice. It w ould be best to give in the words 
of the report itself the effect of the compromise arrived it 

If the Bill IS enacted the only privileges as regards ihc Cnminal procedure applicable to them which 
will be retained for European subjects ol His Majesty as compared with Indian subjects of His Majesty will 
therefore be as follows — 

(a) the pnvilege of not being tried by Magistrates of the second or third class save for offenc*-s 
punishable with fine only not exceeding Rs So, 

(5) the pnvilege of being under different High Courts mthe case of a few areas m which the friM-rnl 
Judicial Administration is not very highly dev eloped, 

(£) the pnvilege of being able to obtain wnts in the nature of habeas corpus from High j 

Judicature established by Letters Patent when outside the limits of Bntish IndU jtfid 
((f) the exemption from the jurisdiction of Magistrate and Sessions Judges as 

whipping and from the junsdiction of special power Magistrates as r'TJttd _ 

sentences of impnsonment exceeding two years. 


The Committee accepted retention of each of these few privileges for one r^a-^i 
tally the number of persons who will be entitled to the pnvileges mil be reduced 
w\U onlv Ise cUwcable by persons of European descent in the etiale Uae. 

• C^aptw SXXjn t»*. 4w lo »1») baa bwn aabrt tol*< ta tb* rUc*«r tba e]4 Cbaricr i mn ms,*. 
|AnK>d3>*at)AcC IR>(Xlt <4 1*11). 
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The only existing distinction between the procedure in crjminal trials applicable to Indian subjects of 
His Majesty and Europeans (other than European British subjects) and Americans is that referred to in para 
graph 4 of this statement The existing privileges ate retained for these persons but they are also accoitJ«<i 
by the Bill to Indian subjects of His Majesty 

In the Bill the procedure lor the trial of cases in which raaal considerations are involved is m 
eluded in a Chapter which takes the place of the existing Chapter XXXII of Code The remaining provisions 
of that Chapter which it is necessary to retain are distnbuted in appropnate places throughout the Code aS is 
indicated in the notes on clausses which are appended to tins statement 

As regards the new Chapter XXXIII it will be observed that it applies to ofleuces punishable with 
imprisonment which are alleged to have been committed outside a president' town. The first step to be 
taken to secure that such a case shall be tried under the provisions of the Chapter is a claim to be made 
by the accused person before the Magistrate Unless such a claim is made at one of the stages indicated for 
the trial of a summons-case or of a warrant-case or for the inquiry preliminary to commitment the provisions 
of the Chapter will not apply T1 e Magistrate then makes sudi inquiry as he thinks necessary As a guide 
to the Magistrate in coming to a finding as to whether the case should be tried under tlie provisions of 
Chapter or not it is provided that if the complainant and the accused persons or any of them are respectively 
European and Indian British subjects or Indian and European Bntish subjects he shall find that the case 
should be tried under the provisions of the Chapter For other cases w ith which both European British 
subjects and Indian Bnttsb subjects are connected the Magistate must be satisfied that it is expedient for the 
ends of justice that the case shall be so tried This it is observed is the same aiterion as that now contained 
m clause (r) of sub-sec. (11 of s 526 of the Code of Criminal Procedure relating to the powers of a HiSh 
Court to transfer crimiml cases If the Magistrate rejects the claim the person has a right of appeal to the 
Sessions Judge wliose decision is final and if the claim is rejected by the Magistrate the Magistrate is required 
to stay the iroceedings until the expiration of the penod allowed for the presentation of the appeal or if an 
appeal is presented until it has been decided The penod allowed for the presentation of an appeal is fixed 
ly the amendment o! the Indian Limitation Act 1908 made by clause S9 of the Bill at seven days. The 
persois who will be included within the term complainant for the purpose of these provisions are then 
defined by the proposed s 444 Incidentally public servants and officers and servants of companies 
associations, or bodies to which the Local Government by general or special order may declare the provisions 
of the seciion to apply will not be included within the def nition merely because they have made a complaint 
or given information in their official or ^atfri-official capaaty The procedure in summons-cases punishable 
with imprisonment which has been referred tom paragraph 6 of this statement is then laid down For warrant 
cases which would normally be triable under the provisions of Chapter XXI of the Code if it is found 
that the case ought to be tried under the provisions of the Chapter a Magistrate is required if he does iiot 
discharge the accused to commit the case for trial to the Court of Session whether the case is or is not 
exclusively triable by that Loutl Normally m the Court of Session the case will then he tried by a jury of 
mixed nationality the majority of the jurors being either Indians or Europeans and Americans according as the 
accused person is an Indian or an European subject ol His Majesty Slttemenl of Objects nnd Reasons'- 
Raaal Dwttnctxons Committee Report 1923 

Preliminary note Trial of Earopeans by Jury whether sabatantlYe right or mere matter of proco 
dare —Where an European had claimed to be tried by Jury and was committed on llth June 1923 to the 
Sessions Court but that nght to be Uied by jury was taken away by Act XU of 1923 which came into force o" 
the 1st of September 1923 and the accused appeared before the Sessions Judge m October 1923 and asked iot 
tna\ by i mlsetf Jtiry held that the right of trial by jury was a substantive right and not a mere nutter of procedure 
and that the accused who had this Tight underCbapter XXXIIl of the old Code when he was committed for tn?‘. 
could not be deprived of it by the amendment ol that code by Act XII of 1923 6 bah 262 

443 , (1) Where m the course of the trial outside a presidency town of any offence 
punishable with iropnsontnent the accused person at any time before he is 
ga?d?n™S'Hcal ihty Committed for trial under section 213 or is asked to show cause under section 
of this chiptcr 242 or enters on bi3 defence under section 256 as the case may be claims 

that the case ought to be tried under the provisions ol this Chapter, th® 
Migmrat- inqu ring i ito or trying the c»s“ titer making such inquiry as he thinks necessary, and 
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after allowing the accused person reisorable time within which to nddiice evidence m supjiort of his 
claim, shall if he is satisfied — 

(o) that the complainant and the accused persons or an> of them arc respectively 
European and Indian British subjects or Indian and European Bntish subjects or 
{6) that, in vnew of the connection with the case of both an European British subject 
^ and an Indian Bntish sul^ect, it is expedient for the ends of justice that the 
case should be tried under the provisions of this Chapter, record a finding that the 
case is a case which ought to be tned under the provisions of this Chapter, or, 
if he IS not so satisfied record a finding that it is not such a case 

(2) Where the Magistrate rejects the claim the person by whom it was made may 
appeal to the Sessions Judge, and the deas on of the Sessions Judge thereon shall be final and shall 
not be questioned in any Court in appeal or revision 

(3) Where the Magistrate rejects the claim, he shall stay the proceedings until the 
expiration, of the period allowed for the presentation of the appeal or if an appeal is presented, 
unbl it has been deeded 

Note -r-" Presidency town shall mean the local limits for the time being of the ordinary original civil 
junsdiction o! the High Court of Judicature at Fort William, Madras or Bombay as the case may be s.3(4) 
General Clauses Act X of 1897 


444 . For the purposes, of section 443, complainant means anj person making a com 
plaint or, in relation to any case of which cognizance is Uken under 
clause (i) of section 190 siib-section(l) any person who hasgiven information 
relating to the commission of the offence within the meaning of section 154 
Provided that a Public Prosecutor a public servant a member, officer or servant of any 
local authority a railway servant as defined m section 3 of the Indian Raihva>s Act 1890 or an 
officer or servant of any company, assoaation or other body to which the Local GovtrnmeiU may, 
by general or special order published m the iUw/ Offietal Gazette declare the provisions of this 
section to apply shall not b) reason only of the fact that he has made a complaint of or giv^n 
information of an offence m his capaaty as such Public Prosecutor public servant railway servant, 
member, officer or servant be deemed to be a complainant within the meaning of this section 
nor shall a Police-officer be so deemed by reason only of the fact that a report under section 173 
relating to a case has been made by or through him 


445 , (1) Where a Magistrate or a Sessions Judge deades under section 443 that a case 
ought to be tried under the provisions ot this Chapter and the rase is 
a summons-case, the Magistrate trying the same shall direct that the case lie 
referred to a Bench of two Magistrates and shall send a copy of such order 
to the Distnct Magistrate who shall forthwith provide for the constitution of a Bench of two Magis- 
trates of the first class of whom one shall be an European and the other an Indian for the trial 
of the case 


(2) Where the Magistrates constituting the Bench by which a case is tried under this 
section differ m opinion the case, together with their opinions thereon, shall be laid before the 
Sessions Judge who may e.xamme any party or recall and examine any witness who has already 
given evadence m the case, and may call for and take any further evidence and shall thereafter 
pass such judgment, sentence or order in the case as he thinks fit and as is’accordmg to law 

(3) Any person.comicted by a Bench under this section ?haU have the same right of 
appeal as if he had been convicted bj a Magistrate of the first dass- and Any person com icted bj 
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a SessJons Judge under sub-sec (2) shall have the same nght o! appeal to the High Court as 
il he had been convicted by the Sessions Judge at a trial held by the Sessions Judge under 
this Code 

(4) In any case in which it is impracticable to constitute a Bench m accordance with 
the provi>ions. of sub-sec (1) in any distnct the Distnct Magistrate shall transfer the case for 
trial by a like Bench to such other distnct as the High Court may by general or special order, 
direct. 

(5) Notwithstanding anything contained in this section the Local Government may 
by notification m the Local Offictal Gazette direct that all summons-cases tned under the provisions 
of this Chapter in any district specified m the notification shall be tned as il they were warrant 
cases m accordance with the provisions hereinafter in this Chapter laid down for the trial of 
warrant cases 


446 , (I) Where a Magistrate or a Sessions Judge decides under s 443 that a case 
ought to be tried under the provisions of this Chapter and the case is a 
warrant case the Magistrate inqmnng into or trying the case shall if he 
does not discharge the accused under section 209 or section 253, as the case 
may be, commit the case for trial to the Court of Session whether the case is or is not exclusively 
triable by that Court 


(_2) Where an accused is committedto the Court of Session under sub-section(l) 
shall proceed to try the case as if the accused had required to be tned m accordance with the 
provisions of section 475 and the provisions of that section and the other provisions of Chapter 
XXIII so far as they are applicable shall apply accordingly 

Provided tliat where the trivl before the Court of Session would in U>e ordinary course be 
with the aid of assessors and the accused or all of them jointly require to be tned m accordance 
with the provisions of s 284 A the tnal «baU be held with the aid of assessors all of whom 

sfiaff in the case of European British subjects be persons who arc Europeans or Amencans or m 

the case of Indian British subjects be Induns" 


Kote See Jor the meaning and scope ot this section and the sections 443 and 275 and {or the meaning 
of the phrase Ordinary course in the proviso to s 449 S Lah 915 


Court to inform 
accused persons of 
their rights in certain 
cases 


References to Ses- 
sions Judge to be con- 
strued as references 
to High Court in 
Rangoon. 


447 . If at any stage of an inquiry or tnal under this Code it appear: 
to the Magistrate that the case is or might be held to be a case which oughi 
to be tried under the provisions of this Chapter, he shall forthwith inforrr 
the accused person of his tights tinder this Chapter 

448 , For the purpose of the trial m Rangoon of any person und« 
the protnsions of this Chapter, references to the Sessions Judge shal 
construed as references to the High Court of Judicature at Rangoon 


Special provisons /i\ Where— 

relating to appeal 

(a) a case is tned by jury in a High Court or 
this Chapter or 


Court of Session under the provisions of 


(i) a case which would otherwise have been tned under the provisions of this C 

IS under this Code commuted to Or transferred to the High Court and is tn 
by jury in the High Court, or 
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(f) a case is tned bv jury m the High Court m a presidency-town and the High Court 
grants len\e to appeal on the ground that the case would, if it had been tried 
outside a presidencj town, have been triable under the pro\isions of this Chapter, 
Uien, notwithstanding anything contained in section 418 or section 423, sub-section 
(2), or in the Letters Patent of any High Court, an appeal may lie to the High 
Court on a matter of fact as will as on a matter of law, 

(2) Notwithstanding anjihing contained m the Letters Patent of any High Court, the 
Local GoNCrnment may direct the Public Prosecutor to present an appeal to the High Court from 
an original order of acquittal passed by the High Court in any such trial as is referred to in sub- 
section (1) 

(3) An appeal under sub-section (1) or sub-section (2) shall, where the High Court 
consists of more than one Judge, be heard by two Judges of the High Court. 

Notes.—!. Powers of the High Gout esder b. 449. — Although m ordinary cases tned by jury there is no 
appeal except on a matter of law [set s. 418 of the Code), since the amendment o! the Code by Act XVIII 
of 1923 an appeal is competent m cases tned by jury under the provisions of Chapter XXXIII “ on a matter of 
fact as well as on a matter of law," and so on a reference by a Sessions Judge under s 307 the High Court cm 
go into the facts of the case, ft follows that m such a case 41 C. 621 ; 26 Bom. L. R. 610 have little application. 
6 Lah. 98. 


2. AppUcAhtllty e( theiectiea.— Where a case tnable under the proMsions of Chapter XXXllI has 
been actually tried at the High Court Sessions under Chapter XXIII without a claim on the part of the 
accused under & 275 for a trial under Chapter XXXfIl, appeal would lie on1> under s 418 and not under s. 449 
Further, that such a claim on the part of the accused must be made before the first Juror is called and accepted 
3 Rang. 220. 

3. Whether an appeal, on matters of facts as well as on matters of law, lies when an order for 
trial nnder a. 413 Is erroneontly made.— \\’hen an accused person chimed to be tned as an European British 
subject but omitted to claim to be tried under the provisions of Chapter XXXttI and the Magistrate passed an 
order that he should be dealt with under s 443 which order was not objected to by the prosecution an 
appeal would lie on matters of fact as well as on matters of law as contemplated by s 449 (1) even though it 
would appear that the distinction between a claim to be tned as an European British subject and a claim to be 
dealt with under the provisions of Chapter XXXIII was not properly appreciated by the Magistrate and that 
there was hardly any foundation for the claim to be tned under the provisions of Chapter XXXIII 29 C. W.N. 
260. 


4 Right of appeal under a. 449.— The omission to rnake a claim under s. 528-A does not affect 
the question of appeal under s. 449 (!)(£>, if the condilions in s. 443(1) (a) and s. 441 (I) (6) exist, and it is not 
necessary to show that a claim was made before, and found by ibe Presidency Magistrate Ss. 528-A and S2S-B 
have no application to s 449, 52 C 347^29 C. W.N. 447. The same principle is laid down m 52 0. i36B29 
C. W. N. 4S8 and it was further held that s. 449(c)gi>esan absolute nght of appeal when the applicant for leave 
to appeal shows that the case would if it had been tned outside a presidencj-town would have been tnable 
under Chapter XXXIII On general pnnaple it is desirable that such applications should be made to a 
Di\ isional Bench rather than to a single Judge. 


450 to 463.— ^Repealed ) 

Note.— Sections 4S3, 454, 455 and 459 hate taken the shape of an additional Chapter XLIV which 
was Inserted by the Criminal Law (Amendment) Act Xli of 1923 liiese sections hate now become supple- 
mentary provisions relating to European and Indian Briusb subjects and others and are now enacted as 
s. 523-A, 528-B 52&C and 528. Ss. 456, 457 and 458 hate become parts of Ss. 491 and 491 A S 460 |S to be 
found in &. 28f A S. 462 has become a part of & 326. 
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CHAPTER XXXIV 

Lunatics 

464. (1) When a Magistrate holding an inquiry or Inal liab reason 
of^ccused beni^^ to believe that the accused is of unsound mmd and consequently incapable 
lunatic. of making hia defence the Magistrate shall inquire into the fact of such 

unsQundness and shall cause such person to be examined by the Cnil 
Surgeon of the district or such other medical officer as the Local Government directs and thereupon 
shall examine such surgeon or other officer as a witness and shall reduce the examination to writing 
^ (1 A) Pending such examination and inquiry the Magistrate may deal uith the accused 
in accordance uith the provisions of section 466 

(2) If such Magistrate is of opinion that the accused is of unsound mind and conse 
quently incapable of making his defence he shall f “ record a finding to th it effect and ’ ^hall 
postpone further proceedings in the case 

Kate,— The amendment in sulwcc. (2) requires the Magistrate to record a finding if he is of opinion 
that the accused is of unsound mind and incapable of making a defence . — Slalement of Objects and Rectsons 
(1914) 

Notes —For procedure Mhere accused though not insane does not undersland jwoceedmgs see & 341 
See Act XXXVI of 1888 as to wandenng and dangerous lunatics Ss 464—468 and 472—475 deal with the jiro- 
cedure in the case of an accused who is of an unsound mmd at the time of the tnal and see ss. 469— 47Zj 468 474 
and 475 as to the case of an accused who is of an unsound mind at the time of the tnal but the question is 
whelhet he w is of sound mind at the time of the offence 

1 Section does not deal with question whether accused was or was sot insase when offesee 
eommitted —This section has nothing to do with the question whether the accused penon was or was not of 
unsound mind at the time when he is alleged to have committed the offence oi which he is accused 1900 k Vf 
H 47 The inquiry under this section will only affect the pnsoners trial and not tlie result after trial The test 
of iiisaiiity It the time of the commission of the offence is whether the prisoner knew at the time that he was 
doing wrong 24 W B 5, 12 M 4S9, 10 B 812 The law presumes every person of the age of discretion 
to be sane unless the contrary is proved and when a lunatic has h < id intervals the law presumes the offence 
of such to have been commuted in i lucid interval unless it appears to have been committed during derahge 
meat RatatiUl 172 The fact that the conduct of tl»e accused at the time of trial was unusual nnd that his 
father was insane do not justify th? conclusion that the accused was at the time of committing tie offence 
by reason of unsoundness of mmd incapable of knowing the nature of the act or that he was doing 
what was wrong and contrary to law Batanlal 10 The lest of insanity under this section is that a person 
accused before a M^strate is of unsoimd mind and incapable of making his defence Under such circutiv 
stan«s the Magistrate should not acquit him but must proceed under s. 466 Wele U, 581 , lee 10 V7 R. 87 , 

1 W B. 11, 11 U L T 34>^13 Cr li J 24 and Notes to s. 941 

2 Provisions of this Chapter do tot override general rales of procedure.— The 1 rovisions of this 
Chapter are subsid ary pro' isions for dealing with an exceptional class of persons chirged with offences and 
are not to lie construed to uvemde the general nilte of jirocedure except in so far is the speaal provision 
is clearly Incompatible with ihe general provisions 11 P R 1891 When a charge of an offence to which 
Chapter X\ III applies is made before a Magistrate be ought iii the first place to make an in juiry into thetnjth 
of the charge it is only when he is satisfied alter such inquiry that there it a firima facM Case against the 
iccused that he can make the in p iry presenbed by this section into the question of tl e i nsotindness oi mfnd 
of the accused person etc.— 

3 Uagtstrate mint Inquire Into fact of notonndneBS,— The language of this sectioi »s tl,at 
‘ when « Magistrate holding not ' about to commence an inquiry and consequently tneepable of 
ntcikxHg All defence Ihe Magistrate shall inquire etc The provision of this seclion certainly contains as 
Sound sense is ft appears to be sound law for tlje Legislature can never have Intended thst a person should 

•Tbf.*uV«»M a «■* in*.ri*d br Ac, xvniof •»*» 

t Th. WJ d. la int.n.l « mn,, w«t« tn..ri»4 H 



tVORLD-IURDUNED 


103V -vromnv 

tea ej ^rtlMtbtH Be» AtfDUi Kofcoftw, »a3 1 Aa« »»iri4*T«t «s» twaiijaa #«« (latu iii^ii<iA » 

jiaL^cxTB 1 xtamcd US colof 





LVMATICS 


973 


BS 46W65] 

be liable to be treated as a lunatic by the executhe Government on the report of Cnminal Court after a 
summary inquiry into his state of mind alone merely because somebody has chosen to make a charge against 
him possibly a groundless divge before a Magistrate — TVr Pwudes, J , 11 P R 1894 A Magistrate cannot 
consign a lunatic to an nsjUitn or jnilon his own mere unprofessional opinioiv He must have bef re him the 
deliberate statements of a medical officer reduced to writing and subjected t ) the test of cross^xaminstion 
1 Bur L R. 87 A men, certificate of a medical min is not enough 9 W R. 33. \\ here upon the report of a 
Civil Surgeon that tlie accused person was of weak intellect a Magistrate discharged the accused and made him 
oier to his brother for safe custodj it wisArWthatthe proceedings were illegal because if the order was made 
under s. 466 t1 e Civil Surgeon should hi\c been examined and if under s. 470 the iccused should have been 
detained in custody and the case reported to Government Weir 11,580 In the aty of Bombay the Police Surgeon 
IS the medical officer to be examined (ifrt ette 1877 p 339) while inMadras it is the officer m medical charge of 
the Penitentiary (Ca ette 20th August 1878 Ptl p 474) iiidmdie distncts all medical officers m independent 
charge are competent to give e\idence tinder this section (G O No 2224 Judicial dated 23rd August 1883) 
In addition to expert testimonj the Magistrate may also take esidence as to the ordinary habits and behaviour 
of the accused and his demeanoifr both before and after the commission of the offence charged 3 c. 825 , 12 A 
137 

4. Magistrate should not try accused when he finds him Incapable of luaklng defence.— If after 
inqmnng into the fact of the unsoundness of mmd of the accused and examining the Civil Surgeon the accused 
appears to be insane and unable to understand questions and to return intelligent replies the Magistrate 
should follow this section and not s. 341 and should act on his opinion under s 466 Ratanlal 832 \\ hen a 

Magistrate finds that the accused is quite incapable ofmaking his defence he ought not to try him and acquit 
on the ground of insanity If the accused be afterwards found to be capable of making his defence the 
procedure prescribed in ss 467 463 and 473 should be followed Weir II, 881 The postponement contemplated 
by this section is to be rfir and as U e postponement is caused by arcumswnces over which the Court has 
no controf cases, pos^wited under thfS section may be evcfuded /n preparing the in ml sfafemenf of tf e 
average duration ol cases in the Criminal Court J C. Oudh No 70 of 1866 

465* (1) If any person committed for tnal before a Court of Session or a High 
Court appears to the Court at his tnal to be of unsouttd mind and 
p e rs*«?n^*commmed consequently incapable of making his defence the jury or the Court with 
beforeCotntofSession the aid of assessors shall in the first instance tr> the fact of such 
fun^il^ unsoundness and mcipacity, and if the jury or Court as the case 

may be is satisfied of the fact the Judge shall record a finding to that 
effect and shall postpone further proceedings m the case and the jury if any shall be discharged 

(2) The tnal of the fact of the unsoundness of mmd and incapacity of the accused shall 
be deemed to be part of his tnal before the Court 

Note— This amendment provides for Uie disdiarge of the jury in the event of th.. Court being 
salisl ed that the accused is of unsound mind and incapable ot making his defence. —Statement of Objects and 
Reasons 

Ketes.— 1 Sections 464 and 463 to be applied only when aceueds sanity at the thne of trial b 
questioned —These two sections refer to the procedure to be adopted b> a Magistrate or other Court on 
coming to the conclusion that a person put on tnal belore the Magistrate or Court is of unsound mind and 
incapable of defending himself that is to say actually ol unsoand mind uhen placed before the HJigistrate or 
other Court. These two sections have nothing whatever to do with the question whether the accused 
person was or was not of unsound mind at the time when he is alleged to have committed the offence of 
which he i'' accused 1900 A. W N 47 See Note 1 to s. 464 

2. Fact of onsoandness of Bind at tlma ot trial sboald first be pat before jnry before ealllsj cm 
prisoner to stand his trlak— Hie power given to the jury to U> die fact of unsoundness of mind is m accordance 
with the deasion in 10 B L. R. Ap. 10 19 W R. IS The second paragragh is based on the same decision, 

WTiere a person committed to a Court ol Session appears to the Court to be of unsound mmd anu consequentlv 
un.able to make his defence it is obligatory on the Court to li> first the fact of such insanity and incapaaty 

• Tb* wort. U laT*tl*d tomniM wer* wUl t«l*d lot lb* «onh >04. If wlafiwl »lulj pm. JedeDmt Megr4 ti-«,;;ir 

lb* lr«l *1*11 be P««r6D*4 br Art XVni et !«». Xbrnepon 
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UeScffe caWwg on \ht pnsonet to stand ins trial, and not to continue to try the tact, throughout the trial ol the 
pnsoner, 1905 A, W. N 2. A Sessions Judge in his chaise to the jury told them that, in hisjudgment, the accused 
was, at the time oi his fnal, exhibiting symptoms of unsoundness of mind, and he directed them to find whether 
the accused was insane at the time he committed the offence Aeid, that the issue as to whether the accused 
was of unsound mind at the time o/ the trial, and incapable of properly making his defence, was a preliminary 
issue to that put by the Sessions Judge, and should have been first submitted to the jury, 19 W. R. 43} 1983 A. W. H 
lOQ 5 10 W» R» 37. The trial was set aside as bad and re trial ordered Again, where the accused confessed to 
having killed tus wife and pleaded at his tnal for murder, and the Sessions Judge recorded briefly the 
eiidence oi two prosecution witnesses to determine whether the offence committed was or was not culpable 
homiade amounting to murder, and he found that the offence was murder and sentenced the accused to trany 
portaiion for hie on the ground “ that the accused without being actually insane, so as not to be aware of what he 
was doing, appears to be decidedly a man of weak intellect' On appeal it was urged that the accused was 
insane or at any rate incapable of understanding the charge against him The Chief Court set aside the 
conviction and ordered an inquiry under this section beiore re trial on the charge, 54 P. E, 1903 = 169 P. h. R. 
1905 s 3 Ct. L. J. 80. 

3 Where accased’a lanity la donbted, the fact ahoold be tried —Where a Sessions Judge entertains 
doubts as to the sanity of the accused he should not merely pul questions to him, but should try the fact of such 
unsoundiiess of mind by examining the Civil Surgeon, or some other medical officer, and by taking such 
evidence as might ha\e been procurable from the village at which the accused resides with the Mew of 
ascertaining whether the accused had, at any time prior to the commission of the cnme, exhibited symptoms 
of insanity, IB. H. C. R. 33. See the procedure adopted in 2 W. R. S3, Where an accused person is found to be 
insane beloie the completion of his tnal, the Judge should postpone the tnal and report the case to the Local 
Government, instead of tfiing the accused when he is incapable of making his defence and acqmtung himon 
the ground that he committed the offence chafed when he was incapable of knowing that he was doing 
wrong, 1 W. R< 11* Where in the course of fiis exaroioation under s 394 the accused said tbtt he was not in bis 
senses when he tried to rob, held, that, the Court oi Session should have acted under s. 465 and tried the 
fact whether on the date the accused was called on to plead the accused was or was not of unsound mind 
and capable or incapable of making his defence, id A. L. J. 239. 

4 Stay ct proceedings by Sessions C«urt*~A Sessions Judge his no power to stay proceedings and 
to direct inquiry as to the state of the accused s mind, because it appeared to him problematic whether he ii as 
capable of making his defence The proper procedure to be followed is provided by this section, Weir II, 137 , 

3 W. R. 57. 

5. Fcoecdnre when case U postponed.— When a Magistrate finds that an accused person was of 
unsound mind, and incapable of making his defence when put beiore him for trial, he should postpone further 
proceedings and take action under this section, 1900 A W. N. 47 , after a case has been reported to Government 
under s 466, U should not be struck off, but should be kept on the register of pending cases, 3 YI.R.3. When a 
tnal IS postponed under this section on the ground ot the insanity of the prisoner and the consequent incapacity 
to mrke his defence it should not be resumed at the point at which it was previously stopped, but should be 
commenced denovo when the Court finds him capable of making his defence, Weir 11,533 See Note 4 to s. 464 

8 Proseenlion matt prove sanity of accvsed,— hen a jury is impanelled, the onus is on the prosecu 
non to prove the sanity ol the defendant, A’ v Dovin, (J853; 3 Car. and Kir, 328. Tlie Jury may form their own 
judgment of the defendants sanity or insanity by his demeanour without any evidence being given , if he shows 
strong symptoms ol insanity, it is unnecessary to ask himvJ he wi^es to crossr^xamine any witnesses who ate 
called or to make any remarks or offer evidence, R v (7oo<fe,(1837} 7 Ad. and El. 33$, fjalsbury Laws of 
England, \ oL IX. p. 3S4 See ilso 5i a 584} 51 C. 827. 

466. (1) Whenever an accused person is found to be of unsound mind and incapable of 
making his defence, the magistrate or Court, as the case may be, * *' whether 
^d'n^?nvtet/*^atfon which bail may be taken or not,” may release him on 

or tmu ^ suffiaent security being given that he shall be properly taken care ol and 

shah be prevented from doing injury to himself or to any other person, and 
lor his appearance when required before the Magistrate or Court or such officer as the Magistrate 
or Court appoints in this lx half 

•Th. word. lBln«.rt,.lc«Di»m.wm«ab.«|tutFd for word. IrtlM mm i. on* lo which bn 1 nor b. tkk«n hr Art XMIIoflMI 
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1 * “(2) H the case is one m which, m the opinion of the Magistrate or Court, bail should 

not be taken, or il sufficient security is norgit en, the Magistrate or Court, as 
ust yo unatic. case may be, shall order the accused to be detained m safe custody in 

such place and manner as he or it may thitik fit and shall report the action taken to the 
Local Government 

Pronded that no order for the detention of the accused in a lunatic as) lum shall be made 
othenMse than in accordance with such rules as the Local Government may have made under the 
Indian Lunacy Act, 1912 

Note.— This section ts amended so as to allow bail to be printed at the disaetion of the Court m 
anj case in which the accused is a lunatic and the amendment also permits the accused to be kept in custody 
The object in view is to delegate the power oi the Local Govermnent and to do away with the existing 
distincuon in procedure between bailable and non bailable cases Shiieme/tt oj Objects and Reasons (1914). 

Note —1 JarisdleUon of Crlmlaat Coarti ovee lanatle* —The authority ol the Cnmmal Court over an 
accused declared to be of unsound mind ceases after the transmission of such accused to the place of safe 
custody appointed by the Local Government, and It does not revive until he(the accused) is sent back to the 
Magistrate under s. 473 on a certificate that he is capable of making his defence, 2 C. 836 See 8 W R. 76 as to 
custody m non bailable cases pending orders of Government 

467 . (f ) Whenever an inquirj or a trial is postponed under section 464 or section 465, 
the Magistrate or Court as the case maj be, ma> at any time resume the 
quuy oMna?" inquiry or trial, and require the accused to appear or be brought before such 

Magistrate or Court 

(2^ U'hen the accused has been released under section 466 and the sureties /or his 
appearance produce him to the officer whom the Magistrate or Court appoints in this behalf, the 
certificate of such officer that the accused is capable of making his defence shall be receivable m 
evidence 

, Note— While under s 464 the examination of the medical witness is necessary the certificate of such 

officer is sufficient for a renewal of proceedings under sul>sec (8) of this sectioa 

Procedure on ao 466 . (1) when the accused appears oris again brought before the 
icfr e M^strau ^ Magistrxte or the Court ns the case ma} be, the Magistrate or Court 
Court considets him capable of making his delence, the inquiry or tnal shall proceed 

(2) If the Magistrate or Court considers the accused t to be still incapable of making his 
defence, the Magistrate or Court shall again act accordmg to the provisions of section 464 or 
section 465, as the case ma) be X • and if he the accused is found to be of unsound mind and incapable 
of making his defence shall deal with such accused m accordance with the provisions of section 466’ 

Note.— 1 Inquiry or trial ihoald conmeoce ** de boto. " — When a tnal ts postponed on the ground of ^ 
Insanity of the pnsoner, it should not be resumed at the i»oint at whicli It uas previously stopped but should be ^ 
commenced de noz’o, when the Court finds him capable of making his defence, Weir II, 332. ' 

469 . When the accused appears to be of sound mind at the time of inquiry or trial, and 
the Magistrate is satisfied from tlie evidence given before him that there is 
\\hen^a^s^ed^^ reason to bdiev e that the accused committed an act which, if he had been of 
l^ne. sound mmd, would have been an offence, and that be was at the time when 

the act was committed, b) reason of unsoundness of mind incapable of 
knowing the nature of the act or that it was wrong or contrar) to law, the Magistrate shall 
proceed with the case, and if the accused ought to be committed to the Court of Session or High 
Court, send him for tnal before the Court of Session or High Court, as the case ma} be. 
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llotes-— i- Corntnlttisg Magistrate to taform Jail aathorlties to place accused OBder careful 
sflryeUlance —Whenever i Magistrate, acting under this section, shall send for trial before the Court of Session an 
accused person regarding whose sanity at the time of committing the offence he entertains any doubt, he shall 
at the same time inform the jail authorities of the supposed state of the accused, in order that he may be placed 
under careful surNetllance prior to his trial before the Court of Session — H C Cr Ctr,p 18 

2. A Magistrate rightly commits for trial at the Sessions, a pnsoner charged with murder, whom 
he find-> to be sane at tlie time of the preliminary investigation, although he ivis insane, when he committed 
the act 9 W. R 23 


Judgme 
tal on ^ 
lunacy 


'' 470. Whenever an> person is acquitted upon the ground that, at the time at which 
he 13 alleged to have committed an offence, he was, by reason of 
nt tinSouridness of mind, incapable of knowing the nature of the act alleged as 

constituting the offence, or that It was wrong or contrary to law, the finding 
shall state speafically whether he committed the act or not. 


Motes— 1. Acquittal on grosnd of lunacy.— “Nothing u an offence which is done by a person who, 
at the lime of doing it by reason of unsoundness of mmd is incapable of knowing the nature of the act or that 
he IS doing what is either wrong or contrary to law’ S 81, 1 PC. 


2 Fact of unioundnesa mast be distinctly proved. — The fact of unsoundness of mind is one which 
must be clearly md distinctly proved before any jury is justified in returning a verdict under a 84, I P C 
£ver) man is presumed to be sane and to possess a suffiaent degree of reason to be responsible for his crimes, 
until the contrary is proved, 20 W. R 70 esl3 B. L.R Appx.XX, Ratanlal 172 , 1 W.R- 19 ; 1901 A. W.M. I33;33 
U. 550 See also Ji v Oxford i St. Tr. (N.S.) 407 ; Ji v Stokes, 3 C. and K. 155. Finding of acquittal within 
the terms ot this section must be after a trial by a regularly constituted Court So where the Sessions Judge 
without choosing issessors proceeded himself to try this point, took evidence nnd delivered judgment, fiie 
proceedings were quashed and a re-trial ordered with assessors, 5 M.>W. P. H. Cr. 110. See Note 1 to s 461 

3 Procedure— discharge of accused.— When a Magistrate is ot opinion that tlie accused is of sound 
mind It the time of the trial but was insane when he committed the act, he should not be disdiaiged 
under s 2a3 9iicli a procedure is illegal and the Magistrate should have acted under this section and s. 471 
iSeir 11, 582 

i Confession of gaUt-Oplnlon (evidence) as to etate of accoied’s mind.— The accused killed his 
brother m Uw, there being apparently no enmity or quarrel between them His explanation vi as that he killed 
the deceased in order that he might die by the order of the public auihonhes and so go to heivea No med,cal 
evidence had been taken as to whether the accused was or had been of unsound mmd Held, that the 
explanation if accepted as indicating the thoughts of the accused at the time of doing the act, did not fall 
within the definition of unsoundness of mind soffiaem to excuse crime, inasmuch as it indicated a conscious 
ness that tlie act w as contrary to law Held also, that it was expedient to have the opinion (ev idence) of a 
medical w itnesv as to state of accused s mind (past and present). Weir II j 663 See also 9 S. L. R. 

17 Cr. L. J. 79 i 


,, , I ei ~ .1 ’udges to certain questions 

ptopounded ' ■ ■ ..a.andFIn.2W»6Ea< 

Rep. 16 » jg respecting alleged enmes committed by persons alfiicated with insane delusion 

m respeCT of one or more particular subjects or persons, as, for instance, where at the time of the commission of 
the alleged crime the accused knew he was acting contrary to law, but did the act complained of with a v»e«. 
under the intlueiice cil insane delusion, of redressing or revenging some supposed grievance or injury, or o‘ 
producing some supjvjsed public benefit 7 

What are the proper questions to be submitted to the jury when a person, alleged to be 
allhctul with ms.uic delusion respecting one or more parucularsubjects or persons, is charged with thecwm 
mission of i crime (murder for example), and insanity is set up as a defence ? 

" 3r 7— In what terms ought the question to be left to the jury, as to the prisoner’s state of mind at the 
lime when die net was committed ? 
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** If a person, under an insane detaston -is to the existing facts, commits an oflence in conse- 
quence thereof, Is he thereby excused ? 

•‘S^i—Can a medical min, conversant with the disease of insnnit>, who never saw the prisoner 
previous!) to the tnal, but who was present during the whole trial and examination of all the witnesses, be 
asked hvs opinion as to the state of the prisoner ammd at thetune of the commUsion ofthe alleged crime, or 
his opinion whether the prisoner was conscious, at the time of doing the act, that he wasaamg contrary to 
the law, or whether he was Ubounng under any and what delusion at the time ? ’ 

To these question^ the Judges (with the exception ot Maule, J , who gave on hi:> own account a more 
qualified answer) answered as follows — 

To th» li/ queiUon —“Assuming that j*our Ijordships' inquires are confined to those persons vrho 
labour under such partial delusions only, and are not in other respects insane, w e are of opinion, that, notwith- 
standing die part) did the act complained ot with a \iew, undertheinfluence of insane delusion of redressing 
or revenging some supposed griev ance or injury, or of pcoduang some public benefit, he is nevertheless punish 
able, according to the nature of the crime commuted, if be knew, at the time ot committing such crime, tbathe 
was acting contrarj to law, b) which expression we understand jour Lordships to mean, the law of the land.” 

To the2nd andifii questions — That die jury ought to be told m allcases diat every mams presumed 
to be sane, and to possess a suSaent degree of reason to be responsible tor his crimes, until the contrary be 
proved to their satisfaction , and that, to establish ^defence on the ground of insanity, it must be clearly proved 
diat, at the time of the committing of the act, the partyaccused was labuunng under such a defect of reason, 
from disease of the mind, as not to know the nature and quality oi the act he was doing or, if he did know it, 
that he did not know he was doing what was wrong The mode of putting the latter part ot the question to the 
jury on these occasions has generally been, whether the accused, at the time of doing the act, knew the 
difference between right and wrong, which mode, though rarely, if ever, leading to any mistake with the jur>, 
IS not, as we conceive, so accurate when put generally and in the absuact, as when put to the party s 
knowledge of right and wrong in respect to the very act with vvbich he is charged. It the question were 
to be put as to the knowledge of the accused, solely and exclusively with reference to the law of the land. 
It might tend to confound the jury, by taducing them to believe that an actual knowledge oi the law of the 
land was essential in order to lead to a convicuon, whereas the law is administered upon the principle that 
everyone must be taken conclusively to know it, without proof that be does know it If the accused was 
conscious that the act was one which he ought not to do, and if that act was at the same time contrary 
to the law of the land, be is punishably, and the usual course, therefore has been to leave the question to 
the jury, whether the party accused had a sufficient degree of reason lo know that he was doing an act that was 
wrong, and this course we think, is correct, accompanied with sudi observations and explanations as the 
arcumstance of each particular case may require ’ 

To the Alh question answer to this question must, of course, depend on the nature of jthe 

de\usiDn , but making the same assumption as we did ^ore that be labours under such partial delusion only, 
and Is not in other respects insane, we think he must be considered in the same situation as to responsibility as 
if the facts wllh respect to which the delusion exists were real For example, if, under the influence of his 
delusion he supposes another man to be in the act of attempting to take away his life and he kills that man, as 
he supposes, in self-defence, he would be exempt from punishment. If his delusion was that the deceased had 
inflicted a senous injury to his character and fortune, and he killed him in revenge for such supposed injury, he 
would be liable to punishment’ 

And to the last question — “ We think the medical mab, under the arcutnstances supposed, cannot in 
stnetness be asked his opinion in the terms above stated, because each of those questions involves the 
determination of the truth of the facts deposed to wbidi it is for the jury to decide , and the questions are not 
mere questions upon a matter of science, in whicbcase such evidence is admissible. But where the facts are 
admitted and not disputed, and the question becomes substantially one of science only, it may be convenient 
to allow the question to be put m that general torni, though the same cannot be insisted on asamatterofnght.’’ 
For deaded cases in India on the subject, sre 1 W. R. 1*,T W. R.64,T W. R- «,a Til. R. Cr.(L®l.)19i 23C.«04i 
10 B 613, 13 M. 4S9 ; 33 a 817 i li B. 56i; 10 C. W. M. 72S: 34 C. 696 j 8 P. B. 1839 ; 42 B. R. 18S7 ; 10 P, W. R. 1909 
^64 P.L.B. 1909, the opinion of lay persons on the quesUon ot sanity is not of much value, 13 O.C.S21=li 
Cr. L. J. 8L 
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[Chap XXXIV, 


5. KeeommcBdAtlMx to Local CoTeromcBt to commote ■enteoce.-^Where the accused was i)ot so 
jnsane as to gam the benefit of s. 84, 1 P C , btit the Judge was of opinion that the accused was at the time of 
the commission of the cnme suflenng from menial derangement, the record was fonvarded to the Local 
GO\emment with a recommendation that the Case may be dealt with under s 401,23 C. 609 ; 10 B. 512 ; ig p, 
W, R. 1909 »= 11 Cr. L J. 105. In 1914 U. B. R. Ill 2Se=15 Cr. L. J. 95 a mental derangement which fell short 
of unsoundness of mind described in s 84,1 P C, was held to bea good ground for passingthe lesser senfence 
As to the Court s power to order detention of lunatic ilntil orders from Gov ernment were received after acquittal 
in the trial, see 20 Bora. L B. 629. 


471 . ( 1 ) Whenever ^ " the finding states tliat the accused person committed th^ act 
alleged, the Magistrate or Court before whom or whicli the trial has been 
such*^^ und'to'be ke°” shall, if such act would, but for the incapacity found, have constituted 

in M^ustody ^ offence, order such person to be detained f safe custody m such place and 

manner as the Magistrate or Court thinks fit, J “ and shall report tlie atnon 
taken to the Local Government ” § 

[| provided that no order for the detention of the accused in a lunatic asylum shall be niade 
otherwise than in accordance with such rules as the Local Government may have made under the 
Indian Lunacy Act. 1912 


^ # 45 


Power of Local 
Government to relieve 
Inspector General ot 
certain functions. 


** (2) The Local Government may empower the officer in charge of the 
jail in which a person is confined under the provisions of section or 
this section, to disdiarge all or any of the functions of the Inspector Genera] 
of Prisons under ft section 473 or secuon 474 


Mote.— Original subsecs (2] and (3)of s 471 were repealed by the Indian Lunacy Act, IV of 19I& 

Note 1 —Scope of the lectteo.— Under the old section it was held that s. 471 of the Code does not 
Compel the Court to send the accused to a lunatic asylum. All that is necessary is to see that such safeguards 
ere taken as would keep the accused from miscluef, 42 JI. L. 4. 72. See also 43 B. 184 


in 43 6 134 it was held that the Court can order under s 471 that the accused be detained in 
custody in pil until the further orders of Government and that the case be reported for further orders of Govern 
ment In 25 Bom. L. R. 286, 43 B.t34 was dissented from and it was held that under s. 47i the Court, ,n a 
case where it finds that an offence lias been committed by a lunatu^ must confine Itself to making an order jjjat 
he should be kept in safe custody It is then for the Government to decide under their own powers the future 
fate of the person concerned and it was no duty of the Court to report the case for further orders of the Local 
Government as the last 12 words “andshall report thecase forthe orders ofthe Local Goveniment ’ werore- 
j>ealed by Act X of J914 Under the new amendment the words •• and shall report the uefroB taken to the Local 
Government” are newly added Previously the words, ' andslialJreportttr case for orders of the Local Govbrn 
hient “ which occurred at the end of sub^sec (I) were held not to authorize the Court to send the accused Iq a 
lunatic asylum or jail, but the Court had to submit a report ol the case to the Local Government Now under 
the new amendment a Court Is competent to direct the detention of the accused in an asylum or jaiL Afrer 
making such order, under the new amendment, the Court is required to submit a report to the Local Govem 
ment of the action taken under s 471, so under the new amendment the Court can take action unifer 
s 471 without reporting the ease for the orders of the Local Government. 

2. High Coart will not interfere with verdict of jury,— Where the question for deasion is one on which 
all unprofessional opinion is likely to be equally good, the High Court expressed its unwillingness to Interfere 
with the unanimous finding of a jury of educated men, come to on evidence before them, without the very 
clearest proof that they were mistakea It is the duty of the Judge and not of the High Court to report the cise 
for the orders of Government. 19 W. R. 49. , 

* 'Th* vord. In In.CrtM] eonmw ».re ■ulaiiiaicd (or lb* Vronlo oacli iudrnioBt hr AM ZVIll of 1123 
ttboword drUiffpd *>»• oubdiloird /or tbo ’'ord krpt hrrHd 

* word. In lo»eM<.d cointa»i w»r» loa.rt^ bv _ 

t Xb. word, .od .hall rrport ib.coM (or th* ordoroof tho I«col OorornBitnl wero repcol^l by Art Z of Id* 

ii ~B,. ptwau,! wu loMrtrd by >«>d 

T. 9l •ubweMlan. 0) .ns (» Wrr. rrcMlod by Act IV ot !•» 

.! £.*;'• »«l ooboM (t, «B. ».suinb.rrd (i) by u> 4 
ttTh«w,.H..4ariTM MrdonCX w.r. yriwabd by Art X oT 1*1* 



z 


1535 


2EBDA 


Z. 


z. 


Iha Iwcnlf i(*thlc((«r of thsPnO 


ZStter n (Pr n 
t ra 0«T JajT 
ZAmASA} ((fc'n 
>*«« Joutn of cobJi t 


Z&m 




ZtfMiAn fV U A-w eowvx » klo4 oT 

eeno of Bm rrom 0 i> {«« « Bun dAraa?; 
PooTU *Tt UJ (iof) A. s«n «afpl«tiu pot 
y»<ia>(»&i<l >« B r« at aaO ret 
f rn*. tni ittrtag BcO of fl won I k< p oc^onta 
«3 uitt (t») It rtce ujim] </fl/«an 1 A fata 
pUntof CKa (tovt £> mu J n niit 

Zan tt trtliil n lot ) (rr) \ j nntof iPtrtnst 
Jtkutt.n tot u< fP } A p nntof lhoi?« ut eVo 
rorHUAtC Sie ttnl) mmoift 

ZB» t> *1 n (Ot«0 ) A itatlTS or Inhtb last of 

Zanr(l<AJ(«paop,il») R (Pr a R mn 
• buffoon m r; \n4 «w o s a ly ha tune at 
OloMHn John i >, ffltnr 3obi> ] A merry 
nnJrtw a buffosu '1 rtsener at once aad nny 
«t thp t^t 1 oft 

7«i*aT V t ToiBhnlo fObl 1 Peon f Ft 

Piiiyleni s T o a t r or cliaracter of a is v 
ZapIsarAn (A « 7AmH Amnenl t d by 
|voi «rt to p odue* a bluo Uat or tby-co or la the r 

7ap a til J3 H Bto SaTOT tU 

Zar with « ^■‘ee Ar«c« e ] Be to <a phani 

K»a*J^*”lA n*? *Jce»*lMr*A 11 Oe 

eoAa O Uar taokt J An Ini urnent fur cu tia« 
Xh yief n A Dormaa CAravmisry or rwtlnyplace 
forirarcl ra 

lU*t Or * St »« « h ley 1 t 

Olrtrty^ and V"cn 

*»AT‘n'*lVr*Ye*'^Pp*'’f» Alt hjfomLal. 
ar/iri, Or Cf»* «'•' J'A'no'r 1 
I I sialonY* »r4^< l» Ibu yuetuU of af^lMn^ 



lim orro her O hd «be elofanynreJ In jlm 
or a eofed of ma.leaJ h reiirt. 'n " 

rs n(k B C^udO A tarula Aft »« 

2* nil’ll (Synop { ifj '^n ”{rr tin Ik *P . 2“' 
ren t Ig tes t tin lit ll a I abbrerf 4 if"* 
Ar lemt ur rki vrtr of iho h >1 TWt) I I a; j 
from t mt way psh of if ihe ladnl haJ) 

1 Tbat-nontl tboaltbatalo aUo r « 
»b blare 1 al to the epecMiter thp ponUlW* 
heereuedfoe yorerbead —oppsiedle"* 

ToaoooheAH fteTfiseoitled * 

f»io 5n“* b We^sASwi 

2 neriee flonra Irely lb« po nl of CB m ™ 

irrea eslbe (bt hiiwe th«h*l||btsfaiu« i» pm*- 
perl y 

lAndmyain adebd pealtpoo 
)l ne 4«I<A< tb *U MiAUl (hU UP 


(Oil i>ndr>»rf J 
li cealooe a aealot or C) 

ej 

' h of yocISnUro Jr id 
•»1 eliira ier1t«<l by tee 

l”* fer Or^‘<sn)’* 


si airtybyh. 
y this* Ml «s • 

n« [nadiiXon] one 


I ^ * uKBt B fOet from . 

anBofae* aoowl 1 bool J A taagnti 


ZIl 




fFr‘ 


A] • 

re rr 1 


t Inmr At , \ ^(3 

Bi d ctaol nMunco obb ned la (be Eut • 
u» « ue<4 lo Bled diae a« a 
ITMI^Ibo^M^aiae ireorfV uoa an I comet 
?? eo a t a< a brown^ Vrei/ color 

»f <\ tgm^v’nnAtt o Artoff a rormtOOiaml liMij 






XTpb »-r»i « JLel Pee Zientn 5 J?! ^ 
wli^d ^erphyr j* He » 

' MDaetuheoy/Jw-MOBrombr-Ibaa- 

•frdAii (African! (^odfl t cm 


• « ( s e y lost! s 


l tArt Kr UK fplt whyt th(n Tt>l. tlrmj pl'ine llrm ABne »4r dp nplf 



LtJVVTlCS 


979 


ss 470474] 

S. 8e:Uoa thaald be epplled to esesied periooe who Uboar aader defects which n&ke their trial 
impeulble.— InST P. R. 18S9 it was held that in accordance with EitRhsh practice when the accused persons 
are not insane but labour under defects which render their tn it Impossible they should be ireated as insane 
persons and confined during the King s pleasure This was followed in 13 P, R. 1911 a 11 Cr. L. J. 613. See 
also 37 C. 368. In A* i PnUhard 7 C. and P. 303, where a prisoner siTanged on an indictment for felony, 
appeared to lie deaf, dumb and also of non sane mind Aloekson, R, put three distinct issues to the jury, 
directing the jur) to be sworn separately on eadi (1) Whether the prisoner was mute of malice or by the iisi 
tationoi Cod, ( 2 ) Whetlierhe was nhle to plead, (3) Whether lie was sane or not, and on tlie last issue they 
were directed to inquire whether the pnsoncr was of sufficient intellect to comprehend the course of the pro- 
ceedings of the trial, so as to nuVe a proi>er defence to challenge a juror to whom he might object, and to 
understand the details of the eiidence and he directed the jury that if there was no certain mode of communicat- 
ing to the pnsoner the details of the ei idence so that he could clearly understand them and be able properly to 
nuke his defence to the charge against him, (he jury ought to find that he was not of sane mind. See also A* 
V Dyson, 7 C. and P. 303 \ \ It ht/jU/d 3 C. and K. 131 The directions in j? v Pntchard w ere approved 

oKxa R \ Berry,i^ B.D AVt tttid Ex/urte £mffy,{i9(i9)iK^h.Si. In the last case the accused was totally 
deaf and unable to reader write. On being called on to plead he stood mute The jury found that he ivas mute 
by usitation o! God and being again sworn found that he was not capable of conducting his defence It 
was held that this finding amounted to a finding that the accused was insane within the meaning of s. 2 of (ie 
Crtmtnal Lunatics Act, 1800 Arehbold, pp. 191—194 


472 . ...» 

Note 1.— Section 472 was repealed by the Indian Lunacy Act IV of 1912, s. lOI and Sch. II Provision 
18 now made for inspection of lunatics by ss 28—30 of the said Act 
r 

473 . I( such person is * “ detained ’’ under the provisions of section 46S, and t “ »n the 

- . . case of a person detained m a lail, the Inspector General of Pnsons or, m the 

Procedure where . . V f t. fi , 

iDnabc pnsoner is re- case of a person detained m a lunatic asylum the visitors of such asylum 

capable of or any two of them’ shall certify that m his or their opinion such 
ma mg is c ence person is capable of making his defence, he shall be taken before the Magis- 
trate or Court, as the case case may b** at such time as the Magistrate or Court appoints, and 
the Magistrate or Court shall deal with such person under the provisions of section 468, and 
the certificate of such Inspector General or visitors as aforesaid shall be receivable as evidence 

474 . (1) If such person J is ' detained ’ under the provisions of section 466 or section 

^ 471 andsuch Inspector-Generaloc vistors shall certify that, mhis or their judg 

luM^ronfined under be §" released ’ without dangerof his doing injury to himself or 

s 466 or s. 471 IS de- to any other person the Local Government may thereupon order him to be 
diwilrged * ° * § " ‘‘creased ” or to be detained m custody or to be transferred to a public 

lunatic asylum if he has not been already sent to such an asylum , and, iii 
case it orders him to be transferred to an asylum, may appoint a commission consisting of a 
judiaal and two medical officers 

(2) Such commission shall make formal inquiry into the state of mind of such person, 
taking such evidence as is necessary, and shall report to the Local Government, which may order 
his ]] ' release ” or detention as it thinks fit. 

* ThU word lubt tut^ /or Ibo word ‘'oosflood br Act XTIlIof 1*13 
t Thoi, word! w«r> tub*ti(at»d for the word* tacit Zntpectoc-Oeaenl or rtattort hr 

t *— ThU Wori wu tahel tuVedloT thewotd ’eoofiael Vr ArtXTttrcdmV 
S —** Th • word wu cuhat tuted for the word diechtT^ed trfittd 
I — Thu word woe eubetltuted for the word ^ d echorte by 
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475« (1) Whenever any relahve or Inend of any person detained under the provi 
DeU\ety oi lunatic of section 465 or section 471 desires that he shall be delivered to his 

to care oi relative or care and custody, the Local Government may, upon the apphcaUon of such 
relative or friend and on his giving secunty to the satisfaction of such Local 
Government that the person delivered shall — 

(c) be properly taken care of and prevented from doing injury to himself or to any other 
person, and 

(_6) be produced for the inspection of such officer, and at such times and places, as the 
Local Government may direct, and 

(c) inthecase of a person detained under section 46$, be produced when required before 
such Magistrate or Court, order such person to be delivered to such relative or mend 

(2) 11 the person so ddivered is accused of any offence the tnal of which has been post 
poned by reason of his being of unsound mmd and incapable of making his defence, and the 
inspecting officer referred to in subjection (1), clause (6), certiSe* at any time to the Magistrate or 
Court that such person is capable of making his defence, such Magistrate or Court shall call upon 
the relauve or fnend to whom such accused was delivered to produce him before the Magistrate or 
Court , and, upon such production the Magistrate or Court shall proceed m accordance with the 
provisions of section 468, and the certificate of the inspecting officer shall be receivable as evidence.’ 


CHAPTER XXXV. ' 

Proceedings in case of certain Offences affecting the AD^UNI5TRATIO^^ of Justice 
t’ 476. CO When any Cml, Revenue or Cnminal Court «. whether on application 
made to it in this behalf or otherwise, of opinion that it is expedient m the 
Procedure in cases ‘uterests of justice that an inquiry should be made into any offence referred 
mentioned in s les to in ssction I9a, subjection (1), clause {i) or clause (e), which appears to 
have been committed m or in relation to a proceeding in that Court, such 
Court may, after such preliminary inquiry, if any, as it thinks necessary record a finding to that 
effect and make a complaint thereof in writing signed by the presiding officer of the Court, and 
shall forward the same to a Magistrate of the first class hav ing jurisdiction, and may take suffiaent 
secunty for the appearance of the accused before sudi Magistrate or if the alleged offence is non 
bailable may, if it thinks necessary so to do, send the accused in custody to such Magistrate and 
may bind over any person to appear and give evidence before such Magistrate ” 

For the purposes of this sub*section a Chief Presidency Magistrate shall be deemed to be a 
Magistrate of the first class 

(2) Such Magistrate shall thereupon proceed according to law and as if upon compla'i'* 
made under section 200 

(3) Where it is brought to the notice of such Magistrate, or of any other Magistrate to 
whom the case may have been transferred, that an appeal 15 pending against the decision arrived 
at m a judicial proceeding out of which the matter has arisen, he may, if he thinks fit, at any stage 
adjourn the hearing of the case until such ajppeal ts deaded 

Kotc.—Referring to the amendment of this section, the Select Committee say— 

“The changes that we have made in the proposed s. 476 are not of great importance’ We have 
pro%lded that a Court can act on applicauon made to it or mo/u and alter such preliminafy inquiry> if any 

as it thinks necessary For the words "committed before it or brought under fls notice in the 
* {Urtlon «W»M.ub*>ltul«l by Act XVIIloI i*» 

T P.«lc.n. «»« •’•(A)knd 4 }»(b) «.,..ut>.ll{uu<i turMCtlM4>« 
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ss 475-476] 

judinal proceeding" >\-ehave substituted the phraseotogy used !n the proposed new s. 195 We hive substituted 
“ may make a complaint ” for " shall make a complaint ’ and jn view of the cnlicism of the words •• nearest first 
class Magistrate" ue ha%-e provided that a complaint should be sent to a firsKlass Magistrate having 
jurisdiction for the words *' if he thinks expedient in the interests of justice, which we think might hamper a 
Magistrate In the exercise of his |xiwers of adjournment, we have subsiitued ‘ if he thinks fit’ In order to 
gi\e effect to the decision ttrrned at in our consideration of d, 114 that proceedings under s. 476, etc, should 
be subject to revision, we have introduced words which will make it necessary for the Court to record an order 

The whole section has been redrafted by the recent amendment And the changes made by the 
amendment are given in the Select Committee Report quoted above. 

Under the new amendment, under s. 476 the Court can act on application made to it or sua tnoiu 
and may make a complaint to a first-class Magistrate having jurisdictioa Under the old law it was not necessary 
to make a formal complaint and the Court could send the case for inquiry or trial to the nearest first class 
Magistrate. But under the new amendment it is necessary that such first class Magistrate should have juris- 
diction to try the case. 

Instead of " and committed before u or brought under its notice in the course of a judicial proceeding’ 
the amending Act has substituted the words ** whidi appears to have been committed m or in relation to a 
proceeding m that Court" The probable effect ol this amendment is to widen in some respects and in other 
respects to restnet the scope of the section 

Sub«ec(3)added by the amending Aa gives power to a Magistrate to adjourn the hearing of a 
case until the decision of an appeal preferred over the proceeding out of w hich the matter arose 

ANALYSIS OF NOTES. 

I Scope of sectioa Notes I — S 

II. Courts empowered to act under this sectioa Notes 6 — 12. 

III Limit of time for taking action. Note 19 

IV In respect of what offences aaion may be taken. Notes 29—24 

V Points to be considered before taking action. Notes 25—35 

VI Necessity for preliminary inquiry Notes 96— 40 

VII Practice and Procedure of Court sending case Notes 41— 51 

VIII Junsdiction and Powers of Court to whom case IS sent Notes 52— S7 

I\. Revisions of Orders under this section Notes 58—61 

X Stay of Proceedings. Notes 65— 68 

XI Appeal Note 69 

1 -SCOPE OF SECTION 

Notet.— 1 The changes Introdoeed by the ameadment— The changes effected by the amendment are 
noted above, s. 476 had to be reeast in view of the changes introduced in s. 195 under the amending Act 
(XVlIl of 1923) Under s 195 as amended the necessity ol a sanction for the cognizance of certain offences 
menuoned in that section is dispensed with. Now s. IBS lays down the conditions necessary for the cognizance 
of certain offences by a Court. Under the old a. 19$ a sanction or a complaint could be preferred by a Court 
ol law But now under that section as amended do sanction can be given. In short s. 19» now deals with 
the limitations that exist to the cognizadce of offences by a Coitft. 

Analysing s. 195 therefore jt will be seen that under d (a) of sut^sec (1) a complaint in writing 
of the public servant concerned or of some other public servant to whom he is subordinate, is now necessaiy 
for the cognizance of offences under ss. 172 to 188 , 1 P C. Ttie complaint referred to in cl (a) is an ordinary 
complaint against an accused person, filed by the public officer concerned. The only difference being that 
there is no necessity of examining a public servant a^ complainant as provided m s. 200 , sut>cL (aa) 

Clause (5) of s. 195 provides that offences under ss. 193 to 196, 199, 200, 205 to 211 and 223, I P C, can 
only be taken coguirance of on the complaint m writing of a Court concerned, under arcumstances mentioned 
in cl (d) 

Clause (r) of s. 195 provides that in thecaseofss- 463, 471, 475, 476,1 P.C, cognizant* can only betaken 
on the complaint in writing of the Court concerned pnder areumstances mentioned in cL M 
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1 Asfara>» the complaints by publ)cserviittsiindercl(o) are concerned, there js no section in the Codt 

j requiring any special procedure with regard to such complaints Tlie public servants concerned in the prosecu 
> tion of offences mentioned in cl.(«)are reasonably expected to file a direct complaint against an accused person 
‘ (See Report of the Select Committee quoted at p. 440 tinder s IBS ) 

But with regard to offences mentioned m els (J) and (r) a special procedure is laid down under 
s 470 Under that section a Court can only proceed by maUng a complaint with regard to an offence which 
appears to have been committed in or in relation to a proceeding m that Court It should be remarked that 
s 476 IS the only section that authonscs a Court to proceed against delinquents under els (A) and Cc) of s. 193 
It is already stated that now there can neither be a complaint nor a sanction under s 19S See 26 Bom L B. 289. 

A sanction to prosecute granted after September 1st, 1923, when the Criminal Procedure Code of 189S 
was amended by ActXVllI of 1923, is illegal, (51 C 632 /allowed) 2^ Bom. L R. 1233. 

2. Under the old Code there was a conflict of decision as to the working of ss 19S and 476 In some 
cases (eg 32 B. 184 , 40 M. 100 } 42 M. 340 (F.B.) it was held that ss 195 and 476 must be read together and 
were supplementary and not independent of eadi other These cases held that s 476 must be read along widi 
s. 193 and the qualifications mentioned m s. 195 are to be treated as incorporated m the provisions 0! s. 476 
and it w as further held that an offence under s. 467, 1 P C , committed by a person not a party to the proceeding 
does not come within the purview of s 467 and therefore the Court is not competent to direct prosecution of 
such a person (40 H 100) But m 32 M. 49, SankaRam Nair, } . held that s 476 is a self-contained section and 
the power of the Court to direct a prosecution under s. 476 is not restricted by the circumstances mentioned m 
s. 19S Therefore U was held that under s 476 a Court can direct the prosecution of a pereon for an offenc* 
under s. 467,1 P C., though he was not a party to the proceeding m that Court (32 M. 49) 40 Jk.2lt 19 B. S^lf 
11 Bon L R.9eSl34C.93l), 40 A.24 

Now under the present amendment of both the sections, It seems that the Legislature intends that 
both S8 195 and 476 must be read togethet and that els (i) and (c) of s 195 must be treated a* 
incorporated in & 476 and therefore s. 476 can only apply to those offences meodoned fn & 195 if they 6re 
committed by the person or in the arcumsiances mentioned therein, and therefore the Court ts not ffimpetMt 
to pass an order under s 476 directing the prosecution of a person who 19 not a party to the proceeding 
“in offence under a. 467, 1 p C Under the present amendments 195 jajs down the necessity of a complaint by 
specified persons for the cognizance of offences and s 476 lays down the procedure that is to be followed m 
cases of offences mentioned fn els. (b) and (c) of s 195 Therefore it is clear that s. 476 deals ivith the 
procedure required to be followed under s J93. The rases holding contrary views on the interpretation oi 
ss 195 and 476 are however noted below 

3. Relation between 8S. 193 and 476— 

(i) Iss 476 suppUtnenlary to i 195?— Under cl5.(4)and (f)of a. 195 it is open not only to the Court 
trying the case, but also to the Court to wJwcbsticb Court is subordinate either to grant a sanction or hpre/ff 
a compiaxnl for the prosecution of the offender, although the supenor Court may have had nothing to do with 
the tnal of the case itself, How that complaint may be preferred is not stated m that section, but stated m 
a. 476(1), because cL (2) o( this section says that the proceedings adopted by a Court under cL(») shall be treated 
as being In the nature ol a complaint 82 B t84 •• The confession that so often arises on this subject would 
disappear i( Magistrates would regard the first three subsections of s. 195, the last four sub-seciions ofs. 
and the two subsections of s. 476 as the three subdivisions of one section, the first laying doivfl the tvio mam 
subjects to be dealt with, sanaions awl tomplamis, the second dealing with sanctions and the third wi»‘ 
complaints,” 9 N. L. tL 194 bs 19 Cr.L J. 32. But the Madras High Court has dissented from this view, 32 K.*» 
l?.Bd where White, C]^ expresses the opinion (at p 54k that s 476 is a seU-couiained section. Sub-sec. (U 
gives the Court power to put the law in motion and subsea (2) proMdes for the procedure to be followed when 
the law Jns been put in motion. San k.aran Nair, J , (at pp 53‘55) is also of opinion that an order under s. <» 
is rot « complaint under s 19s, but It is ilso open to a Caort Insteid of following the procedure prescribed by 
a. 476 to prevent a compivuit like any other urdinary person before a Magistrate But Miller, J , -ipprovcs 0 
32 B. 194 and dissents tfom the Mcw of the ro ijonty AealsoT A.8715 21 M. 124; 9 Bom L.R ll60«i6Cf t 4 
^ and ttc Yfelr 11, 896, where it was 4e/ithat a Court is not precluded by this section from sanctioning t * 
f nstftuiion of a complaint by an officer of the Court or otherwise, instcAd of ihelf sending down the accused W* 
Nlaglstraie of the first class. 
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(u) “ Offente referred to in J 193 see/ioiii mts/ie read tO£‘etAer— These words do not mean 

merely the offences co\cred b) the sections ol the I P C mentioned in s 195, but they mem the offences 
co\"er^ by those sections and committed under the qualifying circumstances mentioned in s. 195 , a number of 
decisions is in fasour of the view that the quatificition mentioned ms 193 (3) is to be treated as incorporated in 
the latter proMsion , 7 C. L J. 373 b 12 C. W. N. 573 sT Cr, L. J,3I9; 9 C. W. N. 10S),but upon the question of 

thb effect of cl (c) ofs. 19S u]>on s 476 , judicial opinion is iluided(sa*<f IS B. 931; 23 C. 1004; 14 Bom. L. R. 068 = 
ISCr. Ii.J.843; con/ra 19 U.324). 37 C. 2S0. In 18 U. L.T. 433 = 16 Cr. L J.797, it was Ae/d following 19 H. 
224, that s. 476 applies only to those offences mentioned In s 193 if they are committed by the person or m the 
arcumstanccs mentioned therein and tlicrefore a Court is not competent to pass an order under s 476 
directing the prosecution of a person not a parly to the proceeding for an offence under s. 467, 1 P. C. See 
36 U.L.J.4I3 (F.6.J The uider Mei\ Ae/d in 22 C. 1004; IS B. 931; 14 Bom. L. R. 968 = 13 Cr.l..J.843 
and the dictum of S^nkaran Nair, J , in 32 U 49 — 97, that s. 476 must be construed as being entirely self 
contained and that the offences mentioned m s. I9S must be referred to without any of the restnctipos 
of qualifications that are to be found there as to the arcumstanccs m which the offence is committed, was not 
adopted. See also 12 P. R. 1909. 3irc21 Cr. L. J.96. 

4. Difference between complaint nnder 1 . 199 and order under t. 476.— Wliere offences against public 
justice are committed , it will be Mell, if Courts axailedthemscKcs more fully of the provisions of this section, 
instead of leaving the prosecution to pnvale parties who often use the sanction granted to them for the graufica* 
lion o! private ends, 29 B. 785, In Weir II, 589, the proceedings of a Sessions Court according sanaion under 
s. 193, ol Its own motion, without notice to the parties concerned and the forwarding of these proceedings to a 
District Magistrate, instead of to the nearest Magistrate of tlie first class were not viewed as talen under this 
section and were set aside as illegal 

(0 S 195 u not confined to judicial proceedings while s 476 is so restricted 

(ii) A complaint may be made under s 19S when the matter requires investigation, but an order 
under s. 476 can be passed only when a pnma facte case is made out 

(ill) The complaint under s 193 must be made before a Magistrate having jurisdiction under the 
ordinary provisions of the Code while s 476 confers an exclusive jurisdiction on the ' nearest’ ftrst*dass Magis* 
tratewhomaynot have any power to try if a complaint were Laid l^fore him under s. 195 Notes 62 and 53. 

(ivj The £Iagistrate to whom a case is sent under s. 476 has to dispose of the case alter ' inquiry ’ or 
‘ tnal ’ as the case may be, but not upon the result ol any iiuestigalion by a Police-officer, eta, as a Magistrate 
taking cognizance of a complaint under & 19a is entitled to do under s 203 

(v) A first'dass Magistrate cannot order an investigation into a case sent to him under s. 476 as there 

15 DO examination of the complainant 

(vil The High Court has power to revise the orders passed under s. 476 at least by Civil or Criminal 
Courts, but It has no power to reject or to direct the Magistrate to reject a complaint preferred under s. 195 — Per 
Sankaran Nair, J , in 32 U. 49 at pp. 97*S8. 

(vii) An order granting sanction is subject to an appeal under s 195, while there is no appeal against 
an order under s 476, S4 C. 991 (F.B.) 

(mu) a sanction or a complaint under s 195 may be given or made at any time, but an order under 
s. 476 must be made promptly, 34 C. 691 ; 32 M. 49 

9. Under the old section a Presldeney MagUtrato conld not fall within the deflnlllon of a Magistrate 
of the first class as nsed in this section.— But now under the present amendment by the addition of the 
last paragraph to sub-sec (1). The Chief Presidency Magistrate is regarded as a Magistrate of the first class 
for purposes of this sectioa So rulings in 9 Bom. L.R. 1160=6 Cr. L. J. 376 and 32 M.49 at p. 97, have become 
obsolete. 

9-&.— As to the relation between this section and s. 19o, see 17 Cr. L. J. 470, 473; 1 Fat L. J. 298 » 

16 Cr. U3.79T. 

5>B Whether ss. 476 and 476*1 apply to a forged document prodnced In Conrt, the person forging 
the deenment neither being a party to the proceeding nor prodnclng the doesment in Court— A person who 
possibly forged the document which was produced in Court cannot be proceeded against under a 476-A of the 
Code if there be no grounds for supposing that he dtdsofm’the purpose of using it in Court and there Is nothing 
to show that It w as he who used the document in Court, 28 C. W. JI. 880. 
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11.— COURTS EMPOWERED TO ACT UNDER THIS SECTION. 

6. ^h&t h a Court?— Notes ll to 16 tos <135 The word ‘ Court ’ m this section evidently means a 
Judge or body of Judges to whom the public administration of justice as regards any particular subject or 
subjects has been delegated by the Goiemment. The test for deciding whether a particular officer is a Court 
does not depend upon whether he is empowered to lahe CMdenw, eg, an arbitrator or commissioner appointed 
to take evidence does not constitute a Court There may be Courts like Appellate Courts who are not 
empowered to take evidence but decide upon evidence taken by others There need not be two patties arrayed 
as opponents. The test is whether there was a/taj before the officer See J? v KhodAoKif, (1906) 2 K-B. SOI 
He must have been given jurisdiction by the constituted authorities to deal out justice in any particular defined 
class of cases, 36 M,72 approving 2i M. 121 where U was peld that a Tahsildar acting under Ineome-tax 

of 1869 was a Court as he was a tribunal empowered to deal with a particular matter and authorized to receive 
evidence bearing on that matter in order to enable him to arrive at a determination. See also 37 B. 365 where 
17 C. 672 IS followed, and Royal Aqiianum v Parkxnson, (1893) 1 Q. B. 431. 

A Court to which bu application purporting to be under s. 83, Transfer of Property Act, is made is entitled 
under s 476 of the Code to make a complaint with respect to documents filed with the application, 4 P. 24 

6«&. The Court which tried a ease and not the Court In which the complaint was merely filed, Is 
empowered under a. 476 to Complain —Where on a complaint having been transferred to another Court and 
dismissed under s 203, the Magistrate before whom the complaint was filed took action under s 476 for s 2U, 

I P C, and transferred the same for action to another Magistrate Held, that the Court before which the 
complaint was filed had no jurisdiction to proceed under s. 476 li a complaint under s 476 is to be made, d 
should be made by the Court which tried the case and not by the Court before which the complaint was merely 
filed 30 c. W. H. 504. 

7. Section not applicable to tillage Magtstratei in Madras.— Village Magistrates in the Madras 

Presidency are not bound in the circumstances mentioned in this section to follow the procedure laid down 
herein A complaint of any oSence refenedto in s. |95, when made by a Village is, therefore, sufficient 

to gi\e jurisdiction to the Magistrate complained to, to inquire into the ofience -~M JJ C Pro , ethjuly, 1885 

8 Vlhat are not Courts wUhlu the meaning of this section— 

(i) Registrar under the Land Regtslratton Act Jll of Mil —Having regard to the provisions of s 483 
a Registrar under the Land Registration .<4^/111 o{ 1877 is not a Court. Civil, Criminal or Revenue, within the 
meaning of this section , therefore if in an inquiry under s 74 ol the said Act, false evidence is given before him, 
he cannot send the offender to a Magistrate under this section, 2 C. W. W. 244 See Note 28 to s. 195 

(«) Registration Oficer under the Registration 5«14Bpin.L.B.9T0 = 13Cr, L.J.845; 16 Boo. 
Ii. R. 946 »= 2 Bom. Cr. Cs. 264 = 16 Cr. b. J. 106 In 1 Bom L. R. 686, the accused on the sanction of the District 
Registrar w ere prosecuted for giving false evidence and convicted and sentenced, but the High Court reversed 
the conMction and sentence on the ground that the statements being outside the question before the Registrari 
Viz , the execution of the documents, the District Registrar was not “ acting in execution of that act” In 10 C. S’* 

H.222i=2C.Ii J.6l9*=3Cr.L 3 112 it was //rW that a District Registrar is not a Court empowered to act under 

this section while holding a departmental inquiry into certain alleged irregularities against a Sub Registrar 
Where a District Registrar on receipt of a complaint against a Sub-Registrar held a departmental inquiry, found 
the complaint to be fiUe and made a report to himsell as Distnct Magistrate and in this latter capaoty 
sanctioned prosecution of the complainant under sa 182 and 2II, I P C. , held, whether he purported to act under 
a.l9Sor5 476 the order was bad He could not take action under s 476 as the alleged offence or offences 
could not be said to have been committed before him or brought to his notice as a Court in the course o 
a Judiaa) proceeding, 11 C. L J. 111^ ii Cr. h. J. 212 

Where the Disuict Registrar who was also the District Magistrate found a certain document to ^ 
a forgery and ordered the prosecution of the party for an offence under s. 471, 1 P C, he/d that althoiigh the 
District Regtstr^r was not a Civil Criminal or Revenue Court within the meaning ofs. 476 of the Code, * 
could, as District Magistrate take cognizance of the offence under s. 190(i)(c), and that the presentation of * 
document before the Sub-Registnr was a sufficienluser of the document 2P. 439. i 

(in) Collector holding inquiry for determining who shall pay stamp duty, not a Court— 

795. a document wat presented for registration to a Sub-Registrar who impounded and sent it to the Collect^ 
The alleged executant, when called upon to pay the penalty, denied execution and the Collector ordef*" 
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a Dcput> Collector to hold an inqulr)’ On the report of the Deputy Collector that the document was a forgery, 
the Collector acting under this section, directed the prosecution of the personwho presented the document for 
registratioa Held, that neither the Collector nor the Deputy Collector acted as a Court in making the inquiry 
for determining who should be ctlled upon to pay the stamp duty and penalty 

(It-) Co!Uct'<r heUtng inquiry under s AQo/the Land Revenue Act {U P IIIoJ 1901).— A Collector 
holding an inquiry under s. t6 of the Land Ret enue A<l{U P ///o/l901)acts merely as a Revenue Officer and 
not as a Court, 13 0. C. 163 = 11 Cr. L. J. fili. 

(r) Collector under the Land Aequtstiitm Act~A Deputy Collector acting under the Land Acquisition 
Act IS not a judicial officer, nor can he be properly regarded ns a Revenue Court within the terms of this 
section. He has no authority given tohim to administer an oath or require verification of claims. Therefore 
he cannot take cognizance of any offence committed in the course of proceedings before him and send the 
offenders to a ^laglstrate under this section, 27 C. i2Q /oJtoued in 7 C. W. N. 249. See 6 A. 103 

(t'l) Officer holding departmental (ft executive tnqutrynota Court— See See H k.h.3 654. 
(tit) Election Counnisstoners are not a Court anthm the meaning o/s. 476, 47 A. 934 ss 23 A. L J. 84S; 
46 A 611; 23A.L.J. 335. 

9, What Coarts held competent to act ander this section— 

{ 1 ) Ineome-tax Colleetor xs a In S6 U.72 it was Air/i/thatan Income-tax Collector holding 

an inquiry under the Income tax Act is a Revenue Court. In 8 Bora. L. R. 477 a 4 Cr. L. J. 31, it was held 
that an Income-tax Collector is not a Court within the meaning of this section and not being a Court, the 
High Court was not competent to revise anorder made by him purporting to be under this sectiea But 
In 33 B 642 (F.B ) it was held that an Income-tax Collector was a Revenue Court w ithm the meaning of 
ds.(&)and(c)oi s. 19S in 44 P. R. 1903 ■> 167 P. L.R. IdOSasSCr li. 5. 123, it was Ar/i that a CoUector hearing 
objections to the assessment under the Income'lax Act 11 of 1886, is a Revenue Court and his proceedings 
are judicial proceedings so that an order made him under this section, when he found a3al»e declaration 
had been made to him within the meaning of s. 25 of the Ineome tax Act is perfectly valid and though the 
High Court cannot revise such an order of the Collector, the Board of Revenue can also 4 A. b. J* 
701 » 1907 A. W. N. 277 -s 6 Cr. L. J. 3S0 ; 3 8. L. R. 66—10 Cr. B. J. 395 and Note 13 under s 435 A Collector 
deeding an objection to the assessment of locome-ux may possibly be regarded as a Revenue Court (44 P. R* 
1905 — 3 Cr. L. J. 128} and an order arising out of the assessment proceedings if passed under s 476 may be 
open to revision by the High Court but if the order for prosecution was passed not by the officer hearing 
the objection but on his report by the Collector under s 36 of Mr Income-tax Act such an order caiinot be 
revised by the High Court (3 8. L. R. 66 — 10 (h* Ii J. 395, IS Cr. L J 2 (Oadh) An Income-tax Officer 
adjudicating upon a petition for reduction of income-tax or hearing an appeal under the Income tax Act is a 
Court. 

(»») Officers under the Bengal Penancy Act VIII ^1683 — A Collector who is called on under the 
Bengal Tenancy Act to appraise crops, is a Court, 17 C. 872. Under Rule 40 of Bengal Act VIII of 188S the 
Assistant Settlement Officer has all powers exercisable by a Civnl Court in the trial of suits and receiving 
evidence on oath is within such power, 37 C.S2. A Sub-Divisional Officer to whom an inquiry under s. 53, cL (3) 
of the Tenancy Act is transferred is competent to record a proceeding under this section, 40 C 465 , 43 C. 1086 

(««») Pfamlatdads Court under Bombay Act II of 1906 — A Mamlatdar s Court is competent to pass 
anorder under s 476, 15 Bom L R. S3 — 14 Cr.L J. 80 where 5 B 137; 4 Bom. L. R. 970; 9 Bom L. B S96 — 6 Cr. 
L. J. 225 and 14 Bom. b R. 947 are referred to See Note 36 («») at p 501 

l (le) Magistrate holding an inquiry underthe Legal Practitioners Wr/, 1879 — A Magistrate holding 

an inquiry under s. 23 of the Legal Practitioners Act, 1S79, is a Court, 9 A. L. J. 156 « 13 Cr L J l90. See 
Note 16 (»i)(a)tos. 435 

(u) Tahsildar holding inquiry under Madras Act III of 1869 —A Tahsildar when holding an inquiry 
as to whether a transfer of names in the land register should be made or not, is a Revenue Court and, as such, 
competent to act under this seaion,24 U. 131. See Notes 36 at(i), p. SOI 

(w) Competency of first Court xohuh ioj partly heard the ease, to act under the seeiton after 
the case is subsequently transferred to another CiwA-The arcumstance that a case has passed out of 
hapds pf a Court, for instance, by an order of transfer, after rt has been partly beard dees cot dcpnve 
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Court Q{ us Jurisdiction to take proceedings against a wttnesa imder s 476 o! the Code, not is that Jurisdiction 
taken away by the circumstance that the second Court may have formed a different opinion as to the veracity of 
the nitness, 44 A. 643. 

10 Competency of successor to take action under this section.— All the High Courts except Punjab 
are wnv agreed that the power being nested In n Court, the successor m office of a Jadge is competent to 
institute proceedings under this section But see now 4 l.&h 88 below 


C&lcatta —The power to direct prosecution being conferred on the Court and not on the individual 
officer who fills the judicial office at a particular time, it cannot be laid down as a general rule that in no case 
can the successor make an order under s 476 without an independent investigation, 13 C.W. H, 691 = 1* C. t. 
3.128^12Cr Ii.3,^9. Accused were called upon by a Munsiff 5 to show cause why they should not be prose- 
cuted for forably resisting a writ of attachment issued by him in execution of a decree. During the pendency 
of the proceedings was transferred and his successor after a protracted hearing passed orders undcrs 476 
directing prosecution The District Judge Jollo-wtug 84 C 831, set aside the order under s. 476 as the ofienm I't 
respect of which prosecution was ordered was not brought to the notice of the officer who made the order but 
to that of his predecessor /fiW, that the Munsiff had jurisdiction as there was nothing irt s 476 to waitantthe 
Wathholding from the word Court ’ its natural meaning with the sense of continuity that u implies ootwitb 
standing the charge of officer*- 37 C. 642 (P.B ) 

Thtfattowxng eases are nouj 0 / no authorxty on this /oiaf— In 84 1 531 a Full Bendi ol the Calcutta 
High Court affirming the decision ui 9 C Yf. H. 859 4 Cr. 1.. J. 209 held, that the expression 0>urt m this 

wctvoti means the particular Judge who heard the ease and does not Include his successor in office It is 
the Judge vvho tries the case who alone can exercise the summary power conferred by this section and such 
power IS exercisable only at or immediately after the conclusion of the trial in which the offence is alleged to 
have been committed —/Vr Maclean, C] (IIrctt and Mitra JJ, cencurring\ The responsibility 
ordering prosecution under this section rests on the officer who has heard the witnesses and knows of his 
personal knowledge whether the circumstances call for summar) proceedings or not— /V#* HARRiNOtov, J 
But the word Court in the section need not necessarily mean the same judicial officer— G eidt, J» 
dtssenitng from the majority view tee also It C W. N. 119 and S3 C. 193. In 35 C 11*, an affidavit by W 
petitioner was filed before an Additional Munsiff in a sun pending before him Dn die transfer of that officer, the 
suit was made over to the second Miin^lff, but the miscellaneous petition m wh\di the affidavit was filed vvas 
taken up b> the first JilonsjB who ordered tht prosecution of the petitioner under this section. Held, that 
such an order could only be parsed by the officer before whom ihe affidavit was filed and as the affidavit was 
fifed before the Addiiional Munsiff, the order of the first Munslff was ultra vxres 


lU.h»b.S.-In S4 A. S93 It was Md loltowms M C. 6t3 UtM the . md ' Court ’ lO s. 476 tnclutjes the 
successor of the Judge before whom the alleged offence was commuted, llie Allahabad High Court m 
L. J. 392 = 9 Cr. I,. J. 219 followed the dissenting judgmem of Oeidt, J , m 34 C. 831 and held that the words 
‘ broitpkt under Us notice are wide enough to cover an offence which may have been committed in arto e 

^ t- L* ^ Jn •!.»•...% .-a rxf tht* tnn ,tcirjSe SUd 

V /onnw and on some previous occasion . , 

making an order under this section ,• I • ■ 

392 that w'here a ^{agistrate commen . 

successor III office has power to continue the froceednigs 5t?ealso 10 A. L. J. 21Ts= 13 Cr t.J.TOTj 12 
J. 1003 6= 13 Cp. L. 3. 97 , 43 A. 891. 

, 1 .♦ ad 496 must be read 

udge In the settle 

. _ -essorand 34 C. 88f 


IS dissented from 27 Bom. L. B. 616 »=“ 49 B. 710. 

Uedras— The power to direct a jnosecution undets. 476 is conferred on the Court and ^ 

Individual Magistrate who tried the case 29 M. 431 This must however, be held subject to the condilions 
down in 31 U. IV) and 32 U. 49 ( F.B ) 

Berms. — A Magistrate who pronounces nidgment jit a case partly heard by himsell and partly ^ 
predecessor U competent to proceed under s 47b against a witness who deposed before his predcce • 
« Bar. B.T. 2WiK.nCr.ua 321 >& Bug 48. 
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CoM/fd— Ponjab.— It is only the individunl Judge or Magistrate before whom the ofTence was committed 
in Court who can take action under this section (31 C. fiSl and 33 C. Ill foUou td, 29 H. 831 not followed). 6 P. 
R. 1909 13 P. W.IL 1909 ■» 10 Cr. L. J. 159 » 17 Cr. L.J.I0. It was held in 10 P. U R. 1911 s 4 P. V. R. 1911 *= 12 

Cr. L. J. 68 {following 33 C. Ill and 6 P. R. 1909) that even where the preliminary inquiry has been commenced 
by the proper officer who issued that notice, his successor cannot be competent to complete the inquiry and 
(lass an order under s. 476, but zee 4 Lah. 99. 

The word “ Court ” ins. 476 of the Code includes the successor ofa Judge before whom the alleged 
ofience was committed or to whose notice the commission of it was brought m the course of a judinal proceed 
ing, and therefore it was held that the successor of the Sessions Judge could direct a prosecution under s. 476 
though the alleged false evidence w ai gi\en before his iwedecessor, 4 Lah, 88. See 7 Lah. 108 

11. Powers of Appellate Court to lastitate proceedings under this seetlen,— Under the old section it 
was held that where a Suterdmate Judge refOses to grant sanction, a District Judge has on appeal, jurisdiction 
to take action under this section , but in so doing, he should himself proceed according to sub-sec (A)ofs 195 
read with this section, 32 B 184 where 31 C. 931 (P.B.) is dizunted from It is not competent to the District 
Judge to direct the Subordinate Judge to prosecute the offender On disposal of an appeal, it is competent to 
the Court of First Instance as also to the Court of Appeal to take action under this section, 16 C. L. J. 569 = 14 
Cr. L. J. 32. But It is an unusual and not a proper procedure for an Appellate Court, which did not hear the 
CMdence, to order the prosecution for perjury of a witness for making false statements in his deposition in the 
Lower Court on materials in support of the prosecution, which were not before the Lower Court and which the 
witness had no opportunity for explaining while in the bov, 10 C. W. N. 1091= 4 Cr. L.J.219. Balzee now 
s. 476 A which expressly autlionzes the Appellate Court to take action under s. 476 
1 

19. Foweri of High Ceurk in reviilan to take steps nnder this section.— In 11 A. L. J 113 = 14 Cr. L, 3. 
177, the High Court m revision set aside an order under s 195 and directed proceedings under s 476 In 37 C. 

13 It was Arfif on the authority of 34 C. 991 that a District Judge was not competent while dealing with an 
application under s 193 (6) to set aside the sanction and himself take steps under this section and the Full Bench 
ruling prevented the High Court as much as a District Judge from taking action under s 476 In Mew, however, 
of 37 C. 642 (F.B.) this case cannot be regarded as good authority Calling up records under s 435 is not a 
judiaal proceeding, 7 U. 960 {see Note 2] to s 435) and therefore a Dismct Magistrate has no power to make 
an order under this section merely on calling up the records In this case the application was made after the 
lapse of one year from the termination of the case in which the offence wascommitled in the Sub Magistrate s 
Court See 1908 A. W. N. 74 = 5 A. L J. 962 =7 Cr. L. J 304 See also the Select Committee Report in the 
preliminary note, sufira 

Since the amendment of the Code by Act XVIII of 1923 the power of private prosecution is taken 
away in connection with offences relating to proceedings in Court and the amended Code has given a definite 
nght of appeal against complaints drawn up by Courts as a general rule it is inadvisable for the High Court to 
interfere in revision with an appellate order refusing to withdraw complaints 7 Lah. 103 ; 26 Bom. L. R. 289. 

III.— LIMIT OF TIME FOR TAKING ACTIOH. ^ 

13. Appropriate time for maktag aa order ander this section —There is nothing in this section 
either impliedly or expressly limiting the time withm which action under s 476 should be takea All th.it can 
be said IS that the offences in respect of which action has to be taken being offences against the administration 
of justice, prompt action is desirable. At the same time, the Court will hi\e to take into consideration the 
advisability of taking action before the proceedings in which the oSence is committed are concluded or 
before the appeal in any such proceedings is over or before the connected civil litigation is disposed of except 
in Madras and in some cases in Calcutta, the other High Courts are of opinion, that no time limit ought to be 
imposed for the Courts to act under this sectioa 

Madras.— The pow er conferred by this seaion can be exerased by the Court onl> in the course of the 
Judicial proceeding or at its conclusion, or so shortly after as to make it really the continuation of the same 
proceeding m the course of which the offence w as committed or brought to its notice. 82 H. 43 (F.B.‘ ; 31 M. 

140 (F.B.) Miller, J , however, who from the majority view was of opinion that though the sectioa 

contemplates immediate action, it does not expressly wimpliedly exdude w hat may be called acuon subsequent 
The words • when the Court u of opinion ' are wide eoou^ to embrace any point of time at which the opinion 
IS formed whether duTingor after thedoseef the proceedings and there is nothing in the rtstof the section to 



cfmrarEKATA cootov 

a til » tJ (Gr KotAor boUar «ii I ^u. » ■- • . . , 


988 < THE CODE OF CRIMINAL PROCEDURE [Chap XXXV, 

indicate that the opinion must m all ca«es be formed as soon as the offence is committed, 31 H. IW at 
p. ISO and 32 Xl.49atp. 5$.‘ 15 Iff. L.3, 4S9s=^S Or. L.J. 118} (1911) 2 3f. W.N.98 = 12Cr. L.J.S27. In 

38 M. 72, SUNP4RA IvER, J , with whom Sadasu'A Iyer, J .concurred, was of opinion that delay m directing the 
prosecution cannot be regarded as one of entire absence of jurisdiciion in the Court m passing the order "The 
Court has inherent jurisdiction to make the order T aktng it that it is bound to do so at a particular time it is 
not easy to say that the passing of the order after the lapse of time would be a ground for holding it to be made 
without jurisdiction At any rate I do not think that the High Court would be bound to quash the proceedings 
on account of a defect of jurisdiction of this character" A delay of five dajs is not material, if proceedings are 
taken within reasonab'e promptitude, that is, so shortly after the conclusion of the proceedings as to make it 
practically the continuation of the same proceeding, it will suffice, (1912) M. W. N. 1206 s= 13 Cr. L. J. 823. In 
17 Cr, It. J. 515 It was held that action under this section coufd be taken while the proceedings are not finished, 
41 Iff. 422 (F.B) 

Illustrations — (a) A witness was examined on the I7th September and judgment was delivered on the 
8th October On the 29th October the Judge issued notice to the witness why he should not be prosecuted 
The witness's explanation was received on the ISth November and the order for prosecution was made on 
the 16th November held by the Full Bench that the order made after an interval of three weeks w’as made 
without jurisdiction 32 M. 49 (Miller, J , dtssenttng\ 31 M. 140 (P.B.) followed and 32 B. 184 not foltovid 
(5) On information given to the Police by the petitioner an investigation was made and a preliminary inquiiy 
held at the conclusion of which on the llth July, the accused was discharged On the 28th August, the District 
Magistrate retused to set aside the order of discharge On 25th September, a notice to show cause was issued 
and on the 3rd November an order was made for the prosecution of the complainant under s 211, 1 P C, held 
by the hull Bench (AfiLtER, J , dissenting) that the order was without jurisdiction, 31 Iff. iK following We/r W* 
£97} ISM. L. J. 439 eYfcir II, 601'A and 34 C 35i;29U.S3ieonstdered 6ee iSHt.l.T. IS where the last case 
was followed (c) In the absence of anytliing to show that the Magistrate's order unders 476 is part of the 
proceedings m the trial in which the alleged offence was committed, it is made without jurisdiction, 6 U. L. T> 
92 ■> 10 Cr. L. J. 8 , 8 M. L. T. 81 = 11 Cr. L. J. 479. (d) Du'ing the pendency of an etecution case which was 
dismissed on 27th July, l9l l it was brought to the nonce of the Judge that an offence under s 186, 1 P C , had 
been committed. On an application for sanction, order was made on the 2Sth November under this section 
held, order bad 23 M, L. J. 593 ^ 14 M. L T. 512 » 1913 H, W. K. 1002 — 14 Cr. L J. 524. (e) Where in execution 
proceedings a District Munsiff passed an order under s 476 not of his own motion, but on the suggestion of 
the District Judge ly dajs after the termination of the execution proceedings, held the delay was fatal to the 
validity of the order 10 M L T- 333*12 Cr. L. J. 496. See also IS Cr. L. J. 283, where proceedings were 
instituted five months after close of trial 

Calcntta.^Action under this section should, as far as possible, be prompt and expeditious, 37 C. 613. 
The power conferred by s 476 is exercisable only at or immediately after the conclusion of the trial m which 
the offence was committed. " The terms of s. 476 indicate that the desirability of prosecuting the offender 
must be present to the mind of the Court dunng the proceedings m the course of which the offence was 
committed or brought to its notice It was never intended that when the proceedings had terminated, the 
attention of the Court should be subsequently drawn by some private person to the fact that in those proceed 
ings there had been commuted some offence in contempt of the Court's authority or against public Justice 
which deserved punishment The commission of the offence and the desirability of a prosecution should be 
so patent as to move the Court at the time to take action without the stimulus of an application by some 
interested person” — G eidt.J.ih 34 C.3S1 (F.B.)quoied with approval by White, CJ, in 31 M. tW. Jffaho 
40a4ti. 

Jllusiraeio!is~{a) An order made four months after a criminal trial had concluded, by the success^” 
office of the Magistrate who had tried the case directingiheprosecution unders bad, 3IC.531. (^)Th^ 

petitioner laid an information before the Police which the Police reported to be false On this repot ® 
Deputy Commissioner directed a judicial inquiry into the mntier by a Deputy Magistrate who, aJier inquiiy 
came to tiie conclusion thu the iiiforniatioii was false and submitted his report on the 4ih rebmary, 
the Deputj Commivsioner for orders, w ho ordered the prosecution of the petuioner under s. 211, 1 P C The 
order was si.nsideb> die High Court following 33 C. 30 as one made without jurisdiction and the record was 
returned to the Deputy Magistrate The Magistrate again inquired into the matter and on the Mih AU8d® i 
|60S, ordered the prosecution of the petioner. held, the order was legal, IS C. If. 596* 11 Cr* In 3* 4» " 
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AUahftbad —There is nothing m s. 476 which requires i Court to take action, if at all, Immediately after 
the conclusion of the case in which the offences are said to ha\e been committed or within any fixed time there- 
after, 37 A. 3lf, where the \fadns decisions were referred to and not followed. Except under very special circum- 
stancesj proceedings under & 476 should be taken at an early date after the decision of the original case, 11 Cr. 
L. J. ZO (A.) Though it is desirable that any action taken under s. 476 should be as prompt as possible, yet, 
s. 476 laj-s down more than one starting point from which such action should be taken, 6 A. L, J. 392 » 9 Cr, L. 
J. 219. See abo 10 A. L J. 917 » 13 Cr. L, J, 707 i 31 A. 393 ; 1901 A. W- K. 177. 

Uluslrjiions —{a) An rar/artr decree of 1907 was tr'in^ferred from Court e! to Court /^for executfon 
against judgment-debtor N In execution, If's objections were overruled and he w as impiiaoned and released 
in April, J903 Another decree against A' was transferred from Court £ to //, in proceedings m execution of 
that decree m August, 1906, the Court at found on inquiry that both the suits against A' were false suits brought 
at the instigation of Cand committed him formal under ss 210 109,467/109, 471/109 and 466'109 , Mrf, that the 
committal was good. The words " brought under its notice** were wide enough to cover in offence which njay 
have been committed in anotlier forum and on some previous occasion provided it is brought under the notice 
of the Court inquiring and making an order under s. 476 l^ The judgment of Gfidt, J , in 34 C. S31 (F.B.) 
approied, 81 H. 110 and 9 C. W. N.8S9 discussed and nottollowed, 6 A. b. J.393 cs9 Cr. L. J.219, (^J A District 
Magistrates order giving sanction refused by a Sub-Magistrate was set aside by the High Court for want of 
nouce to accused. Thercatter the Dislnct Magistrate instituted proceedings under s. 476 Held, order bad, 
11 Cr. L. J. 20 (A.) (c) See also 1 A. L. J. 31S and 333. In the former a Magistrate after ceasing to preside Over 
the Court and while engaged on some other duty in the same district made an order under this section m 
respect of a case med by him In the latter, a complainant was prosecuted under s. 211 and acquitted After 
the acquittal the same Magistrate who accorded sanction tor the prosecution, now acting in the capa^ty 
of a Distnet Magistrate ordered the prosecution of the complainant for perjury In both cases the order tvas 
set aside as calculated to bring the administration of justice into contempt (d) The High Court m revision 
against an order granting sancuon under s I9a set aside the order and directed proceedings under s <70, 
11 A, L. J. 113 — 14 Cr. L. J. 127. 

Bombay.— There Is nothing in the language of the section which makes it incumbent upon a Court 
acting under u to exercise the power within any penod or at any particular time Such a construction neceasi. 
tates the importing into the seaion of words which are not there , and tor which there is no necessary implica* 
tionfrom the languge used by the Legislature, 32 B 184atp 193. iV; also 13 B. 334 and 34 B. 83. 20 Bom. L. 
R.993: 43 B. 300. 

Sindh.— It wilt be found on careful perusal extremely difficult to extract from the words of the section 
any provision either impliedly or expressly limiung the time within which action should be taken, 
limitation has been imposed to prevent a prosecuiion being filed in the ordinary way under s 195 and it Is 
difficult to see why it should have been thought necessary to limit the more convenient procedure under s. 47^, 
7 S. L. R. 187 a 15 Cf. L J. 911 where the Bombay view was followed See 17 Cr. L. J. 77. 

Pnnjab.— 83 P. L R. 1916 ; 29 F. R. 1918 (Cr.). 

lY.— m RESPECT OF WHAT OFFENCES ACTION MAY BE TAKEN 7 

14. The effeaee mutt be one * referred to In •. 195 ’ — Scope of * any offence referred to in 1. 195.'_. 
See Notes 2 and 3, supra There is a conflict 01 authority as to whether these words mean only the offences 
covered by the sections of the I P C mentioned in s 195 or do they mean the offence meiUioned in those 
sectionsand committed under the qualifying circumstances described ins 195 So ur as the effect ol cL 0) of 
s 195 upon s 476 IS concerned, the authorities are in favour of the view that the qualihcation mentioned in the 
former section is to be treated as incorporated m the Utter Seel C. L. J. 373 = 12 C. W.N. 575 =7 Cr.L. J. 340 
and 5 C. W. N. 108. Therefore no order for |>rosecution can be made under s 476 w hen the alleged offence 
under i>. 211, 1 P.C, has been committed m the course ofa Police investigation and not in reference to a^y 
, *!r-' ' Trr:*": 7Cr.L.j. 

' ' ■ • : . i . tiiat th® 

. ' I ' 4 Court has 

junsdiction to proceed under s. 476 whether the offence o* forgery was committed by a party to the proceeding 
or by a witness or whether it has been committed in respect of a document merely produced, but notgivenm 
evidence. See also 12 P.R. 1897. But the Madras High Court in 15 VL 224 has held that the qualification 
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indicate that the opinion must m all ca««s be formed as soon as the offence is committed, 81 H. 1*0 at 
p. 150 and 32 M. 99 at p. 53. also 15 M. L. 3. 939«ci^3 Ca L. J. 118 { (1911) 2 M. W. N.flS =* 12 Ce. t. J.SJf. I” 
55 M. 72, Sonhara Iyer. J , with whom Sadastva Ivbr, J , concurred, was of opinion that delay m dirertthg 
prosecution cannot be regarded as one of entire absence of juiryliciion tn the Court in passin/f the order '“The 
Court has inherent lurisdiction to make the order 1 aking it that it is bound to do so at a particular timfi is 
not easy to say that the passing of the order after the lapse of time would be a ground for holding it to be 
without jurisdiction At any rate 1 do not think that the High Court would be bound to quash the proceednigs 
on account of a delect o! jurisdiction of this diaracter" A delay of five dajs is not material, if proceedings are 
taken within reasonab’e promptitude, that is, so shortly after the conclucion of the proceedings as to mA® 
practically the continuation of the same proceeding, it will suffice, (1912) M. W. N. 1208 s J3 Cr. L. J. 825* 1“ 
17 Cr. L J. 516 it was held that action under this section could be taken while the proceedings are not finished, 
«M. 922 (F.B) *- ^ ’ 

Htustraliont -^a) \ witness was examined on the 17ih September and judgment was delnered o*' Ihe 
8th October On the 29th October the Judge issued notice to ihe witness why he should not be prosecUl®*^ 
The Witness’s explanation was receued oh ffie isih November and the order for prosecution was mad® 

the 16th November, held by the Full Bench that ihe order made after an interval of three weeks was i^ade 

without jurisdiction, 32 M 49 (Milier, J . dissenting) 3t M. 1*0 followed and 32 B. 1B4 notfoim^ 
(4) On information gi\-en to the Police by the petitioner an investigation was made and a preliminary Imlf'D' 
held at the conclusion of which on the Uth July, the accused wras discharged On the 28th August, the 
Magistrate refused to set aside the order of discharge. On 25th September, a notice to show cause was is«“®® 
and on the 3rd November an order was m^de for the proaecution of the complainant under a 2it, I P C., 
by the Full Bench iMiuLEti.j , diii<rth«g)that the order was without jurisdiction, 31 W. following Wei* 

S97 1 15 M. L. J, 439 Weif H, 60 1-A and 34 C. 551 j 29 M. 331 considered See 23 M. L. 1. 18 where the last 
was followed (c) In the absence of anything to show that the Magistrate’s order unders 476 is part ol ** 
proceedings m the trial m which the alleged offence was comiwtted, it is made without jurisdiction, 8 U, U‘ 

02 =» 10 Cr. L. J. 8 ; 8 M. t. T.81 •= 11 Cr. 479. (d) Dming the pendency of an execution case which 
dismissed on 2?th July, 191 1 u was brought to the nonce of the Judge that an offence under s 1B6, 1 P C , ^’8“ 
been committed On an application for sanction, order was made on the 25th November under this sect*®"' 
held, order bad 29 M. L J. S93 -* 14 M. L. t. 812 = 1913 M. W. N. 1002 =- 14 Cr. L J, 624 (e) Where in execuh®” 
proceedings a District Munsiff passed an order under s 476 I’ot of hi» own motion, but on the suggestiof^ 
the District Judge 19 days after the termination of the execution proceedings, held the delay was fatal to Ihe 
validity of the order 10 M. L. T. 333=* 12 Cr, L, J. 498. See also 19 Cr. L J. 283, where proceedings w®*® 
instituted five months after close of trial 

Cakotta.— Action underthis section should, as far as possible be prompt and expeditious, 37 C. ^*2 
The power conferred by s 476 is exercisable only at or immediately after the conclusion of the trial mwh* 
the offence w as committed ‘ The terms of s 476 indicate dial the desirability of prosecuting the offen ®^ 

^ 'oe yaeseTfi \t, vlrst Tninii oS tne toiTTV hming ijnt pioces^vxig^ -itv "Cne tuxstsu 'uVnx.V, Xbvi 

committed or brought to its notice It was never intended that fwhen the proceedings had terminated, ® 
attention of the Court should be subsequently drawn by some private person to the fact that in those procC® 
mgs there had been commuted some offence in contempt of the Court’s authority or against public 
which deserved punishment. The commission of the offence and the desir ibiliiy of a prosecution should 
so patent as to move the Court at the time to take action without the stimulus of an applicauon by so 
interested person ”~Geidt, ] , m 34 C.9S1 (F.B.) quoted with approval by VViiixE, CJ , m 31 M. 140. See^ 

40 C.444. 

Illustrahons — An order made four months aher a criminal trial had concluded, by the 
office of the Vfagistrate who had tried the case directingthe prosecution under s 476 fs bad, 34C.691. (^) 
petitioner laid an information before the Police which the police reported to be false On this repo't 
Deputy Commissioner directed a judicial inquiry into the matter by a Deputy Magistrate who, after 
came to tlie conclusion tint the information was false and submitted his report on the 4ih February, 
the Deputy Comnilvsioncr for orders, who ordered the prosecuHon of the petiuoner under s 211, 1 P C * 
order was set aside by the High Court following 83 C. 30 as one mad© without jurisdiction and the record w 
returned to the Deputy hlatlstrate The Magistrate again inquired into the mauer and on the J4t}i A«2\ ' 
jOos, ordered the prosecution of the pciioner, the order ws* legal, 13 C. Yf, K. 499 »,• 11 Cr* 
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AU&hftb&d —There is nothing in s 476 whtdi requires a Court to take action, li at all, Immediately after 
the conclusion of the case in which the o/Ienccs are said to have been committed or m ithin any fixed time there- 
after, 37 A. 31 1| where the .Madras decisions were referred to and not followed. Except under veo special circum- 
stancesj proceedings under s. 47o should be taken at an early date after the decision of the original case, 11 Cr. 
Ifc J. 20 (A.) Though it is desirable that any action taken under $. 478 should be as prompt as possible, yet, 
5. 476 la)-s down more than one starting point from which such action should be taken, 6 A. L. J. 392 =9 Cr. L. 
J.219. abo 10 A. L. J. 217 = 13 Cr, L. J. 707 ; 31 A. 393; 1901 A. W. N. 177. 

/!/us/rjifons —{a) An ex J> 2 rii decree of 1907 was transfened from Court to Court //for execution 
against judgment debtor In execution, N's objections were overruled and he w as imprisoned and released 
in April, 19J3 Another decree against iV was transferred from Court S to //. in proceedings in execution of 
that decree m August, 1903, the Court at //found on inquiry that both the suits against N were false suits brought 
at the instigation of and committed him for tnal under s$ 210 109, 467/109, 471/109 and 468 '109 , /le d, that the 
committal was good. The words " brought under its notice” were wide enough to cover an offence which may 
have been commuted in anotlier Jorum and on some previous occasion provided it is brought under the notice 
of the Court inquiring and making an order under s 476 The judgment of Geidt, J , in 31 C. 551 (F.B.) 
approved, 81 U. 140 and 9 C. W. N.859 discussed and not tollovved. 6 A. L. J.392 = 9 Cr. L. J.219. (3) A District 
Magistrate’s order giving sanction refused by a Sub-Magistrate was set aside by the High Court for want of 
nouce to accused. Thereafter the District Magistrate instituted proceedings under s. 476 Held, order bad, 
11 Cr. L. J. 30 (A) (el See also 1 A. L. J. 31S and 333. In the iormeru .Magistrate after ceasing to preside over 
the Court and while engaged on some other duty m the same district made an order under this section m 
respect of a case tried by him. In the Latter, a complainam was prosecuted under s 21 1 and acquitted After 
the acquittal the same Magistrate who accorded sanction tor the prosecution, now acting in the capacity 
of a Distnet Magistrate ordered the prosecution of the complainant for perjurj In both cases the order was 
set aside as calculated to bring the administration of justice into contempt [d) The High Court in revision 
against an order granting sancuon under s. I9$ set aside the order and directed proceedings under s 476, 
11 A. L. J. 113 — 14 Cr. L. J. 127. 

Bombay.— There i9 nothing in the language of the section which makes it incumbent upon a Court 
acting under it to exercise the power within any penod or at any parucular time Such a construction necessi- 
tates the importing into the seaion of words which are not there, and for which there is no necessary implica- 
tion from the languge used by the Legislature, 32 B. 184 at p 199. See also 13 B. 934 and 3i B 83. 20 Bom. L. 
R.993; 43 B. 300. 

Sindh.— It wiU be found on careful perusal extremely difhcult to extract from the woriL of the section 
any provision either impliedly or expressly limiting the lime within which action should be ukea No 
limitation has been imposed to prevent a prosecution being filed m the ordinary way under s 193 and it is 
difficult to see why it should have been thought necessary to limit the more convenient procedure under s 476, 
7 S. L. R. 187 = 15 Cr. L J. 511 where the Bombay view was followed See 17 Cr. L. J. 77. 

PaDjsb.— 83 P. L R. 1916 ; 29 P. R. 1916 (Cr.). ; 

ly.— IH RESPECT OF WH&X OFFENCES ACTION UAY BE TAKEN? 

14, The offeaee matt be one * referred to in e. 195 ’ — Scope of * any offence referred to In e. 195.’-— 
See Notes 2 and 3, supra There is a conflict oi authonty as to whether these wortL mean only the offences 
covered by the sections oithe I P C msntioned in s 195 or do they mean the offence mentioned in those 
sections and committed under the qualitymg circumitances described ins 193 So far as the effect of cL (^) of 
s 193 upon s. 476 is concerned, the authonttes are in favour of the view that the qualification mentioned in the 
former section is to be treated as incorporated in the latter See 7 C. L. J. 373 = 12 C. W. N. 575 = 7 Cr. L. J. 34(1 
and 5 C. W. N. 108. Therefore no order for prosecution can be made under s. 476 when the alleged offence 
under s 211, 1 P C, has been commuted m the course of a Police investigation and not in reference to any 
proceeding la a Court, 14 C. W.N. 330 = 10 C. L J. SSI = 11 Cr. L J. 37, distingutshtn^l C. L. J, 371 =7 Cr.L,J, 
333 and 33 & 39 As to the question of effect of cL (r) of s. 193, IS B 531 and 22 C. 1004 hold the view tliat the 
qualifying circumuance^ mentioned in s 193 are not to be incoiporated in s». 476 and 478 so that theCoert has 
jurisdictiontoproceed unders. 473 whether the offen«of forgery wascommitted by a party to the proceeding 
or by a w itne»s or whether it has been committed in respect of a document merely produced, bet cot given la 
evidence. See also 13 P.R. 1897. But the Madras Hi^ Court in 15 K. 224 has held that thi* quali^caUcc 
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mentjoned jn s I9o, cl [c), makes s 476 jnappJicaWe if the offence under s 47i, I F C, has been committedin 
respect of a document not given m evidence; Ste Notes 24, 159 and 160 to s 195 See also Note 7 to 195 

45. Is It neeessarj that the person whose prosecntion is ordered most be a party or witsesi in the 
proceedings t~See Notes 2 and 3, supra It should be noted that under the present amendment, it appears to 
be intended by the Legislature that ss 195 and 476 must be read together Section 476 is supplementary to s. 195 
and all the qualihcations mentioned in s 195, cIs. (5)and (c) of sub-section (1) must be treated as incorporated 
m s. t76 Therefore, s 476 can apply to those offences mentioned in 5. 195 if they are committed by the persons 
or ID the circumstances mentioned therein and iherefore a Court may not be compeient to pass an order under 
s 476 directing the prosecution of a person who is not a party to the proceeding m the case of an offence 
mentioned in cL (c) of sub-sec (j), s- 195 So it is submitted that the decision m 43 B. 300 holding that under 
& 476, a Court can direct the prosecution of a person who is not a parly can no longer be supported All that 
IS required is that such an offence as is reierred to m this section should be either committed m or in 
relation to a proceeding in that Court, provided the terms of seaion 1 95, subsection (IJ els {5}and(f) are 
satis&ed 

In 24 A. L. J 122 the effect of the amendments of ss 476 and 195 was discussed at length and the 
view of the learned Judges is that now after the Amending Act of 1923, sections 476 and 195 must be read 
together and all those conditions mentioned in clauses (5) and («} of sub-section (i) of s 195 must be held 
to have been incorporated in s 476 so as to render the scope of s 476 co-extensue with cIs. (5) and(r} 
of s 195 Also held, that under s. 476 the Court cannot prosecute by a complaint a person who is not a 
party to the proceeding before it as that condition is laid down by clause (e) of s 195 So a witness not 
being a party to the proceeding cannot be proceeded against by a complaint under s 476. But, at the same 
time, it wiU be remembered that s 195 being a restrictive section, there is nothing id that section and s. 476 to 
prevent the Munsiff, without recourse to s 476, from makioga complaint under Iheordinary law in respect 
of the offence under s 471,1 P C, when it was committed before him by a witness who was not a party to 
the proceeding 

In 2 Rang 3T4 it is now decided that it is not open to a Court to make a complaint under s 476 of 
the Code in respect ol any person other than persons who are pirties to the proceedings before it 3 Rang 43. 

In 3 Rang. 303, 2 Rang. 374 was distinguished and it was held that m respect of offences enumerated in 
s 19S(l)C^)of the Code the powers of the Court to complain are not confined only to the parties before it 

it IS competent to a Court to sanction the prosecution under & 476, IP C, of a aioors 
guardian who applies for the probate of a forged will, 14 Bom L. R. 968eal Bom Cr. Ca. 812 k: 4S Cr. 
ti.J.84S. Cau/ra — is M UT 488 «t,16Cc.L J 797. Bull person not a party who is accidentally m Court 


15*A. Whether complaint neceiiary under s. 476 for the presecation of a party to a proceeding where 
the docoment prodaeed Is not given la evidence by the party himielf.— It is now held by the Bombay High 
Court m 27 Bom. L. R. 607 == 49 B 609 that s 195 (r) of the Criminal Procedure Code covers any document 
produced or given in evidence in the course ofa proceeding whether produced by the party who is alleged 
to have committed the offence or by anyone else (5 Pat. L. 133 dtsltngmshed). 

16. Offence under 1. 467, I P. C., Is within the Intendment of i. 19S —Though s. 467, I P C is not 
mentioned in s 195, jet sanction is necesssaryas s. 463, 1 P C, which is one of the sections mentioned therein 
covers s 467, / I’ C , f 4 C. W. W. 479 JJ Cl*. L J, 269. 

Offence under s 474, I P C— No sanction is necessary for a prosecution under s. 474, I P C, i* 
C. Vr. R. 123 ^ 16 Cr. L i. 309 

17, “Offences committed In or In relation to a proceeding la that Court.”— Under the old section 
action could be taken with regard to offences committed before a Court or brought under its notice m the course 
of a judicial proceeding Under the new amendment the words 'and committed before it or brought under it® 
notice in the course of a judiaal proceeding” are dropped and in their stead the words ‘ which appears to have 
been committed in or in relation to a proceeding tn that Court’ are substituted The probable effect of this, d 
Is sobmlitcd, would be to restrict the scoi>e of the section and perhaps cases like 6 A. L. J. 392 and 40 A. 118 m 

which the offence was commuted neither before IbeCourt nor in relation lo a proceeding in that Court but id 

another iurisdlctlun, will not be covered 1 y the wording of the |>meiit section. 
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S. 4?6 ] OFFEKCES AFFECTlKG THE AbMlNiSTRATION OF JUSTICE. 

The following cases under the old section are retained for their academic interest 

Under the eld leetlon offence most be committed before the Court or brought to Its notice in n 
Jcdlelti proceeding— The powers conferred by this section can only be exerased it the offence fn respect 
of which a prosecution is ordered has come to the cognizance of the Court in a judicial proceeding, 
40 C. 4(1 T his section applies onl) to judicial proceedings, 4 C. W. N. 366 ; 7 M. 560 ; 6 A. 103 ; 2 C. L. J, 
613‘=3Cr.ti.J. 81 ; 13 P.R. 1915 bs 184 P.L R, 1915 = 16 Cr.Ii.J. 231. ' All the High Courts are agreed that the 

offence fornhicha prosecution can be ordered under s 476 must hive been either committed before the Court 
making the order or brought to its notice m the course of i judicial proceeding before iL There is and can be 
no difference of opinion on this point, because the language of the section is perfectly plaia’ The illegality of 
passing an order in respea of an offence not complying with sudi conditions cannot be cured by s 537, 

It K. L. R. 36 = 16 Cr. L. J. 289. 

(0 Offence eommtlled before »4— Where a Distnct Alagistrate without examining the complainant 
refers his case to a Subordinate Magistrate for inquiry and report, and on the strength of that report, initiates 
prosecution against the complainant under s 211, I P C, his order is bid, as the offence is not committed 
before him, 37 C. 921. Neither the High Court nor the District Magistrate can take action under this section for 
an offence committed before a Subordinate Court, 87 a IS. See also 4 C W. N. 805 ; 14 C. W. N. 63, 78 and 
306 1 1901 A. V. N. 170 »» 1 A. L. J 48L 

(ir) Court eannottake actum under s 476 for the purpose of obtaining notice of an offence — In respect 
of an offence not committed before him nor brought to his notice in a judicial proceeding but brought to his 
notice m a Police report, a Magistrate cannot afterwards set up 0. judicial proceeding for the purpose of again in 
forming himself of what he already knew so as to artificialt) creite lor himself junsdiction under s 476 That, 
would be a reducing of the law to absurdity In respect of an offence already notified to him extra judiaally 
he could not have jurisdiction to proceed under s 476, 11 N. L. R. 36 = 16 Cr L J. 289 

(ill) TAe judicial proceeding in uihtek the offence u committed need not be the same judicial proceed- 
ing tn whxeh the offence is brought to notice of Court.^See%% B 184 ,6 A. L.J. 892=9 Cr. L. J, 319 and Note 13, 
Contra, Madras, see Note 13 

(it) Srought to its notice tn a judicial proceeding — Where a District Magistrate had sanctioned the 
prosecution of one S, who was alleged to have given false evidence before a second class Magistrate m a Forest 
Case, and directed that it shouM take place before a Head Assistant Magistrate , held, that he had no 
jurisdiction to act under this section, since the alleged offence was not brought to his notice in the course of a 
judicial proceeding, 18 M 487. See aUo 12 W. R. 69 = 4 B 1< R Ap Cr. 9 and 34 P. R. 1836 as to the precise 
meaning of the words “ brought under us notice in the course of v judicial proceeding The words " brought 
under us notice ’ arc wide enough to cover an offence which may have been committed in another forum and on 
some previous occasions, 6 A,L. J. 392 = 9 Cr. L J.219. These words are wide enough to include the proceedings 
before an arbitrator to whom the proceedings in a suit hid been referred and a decree passed on the award 
33 A. 896 Where complaint was made of an illegal seizure of cattle to a Subordinate Magistrate and that 
officer reported the matter to a Joint Magistrate for action on the Revenue Side, and the the Joint Magistrate 
forwarded the complaint to a Cantonment Magistrate for tnaL Held, that the Joint Magistrate had no power 
to make the order as the alleged offence was not brought to his notice in the course of a judiaal proceeding, 
Weir II, 593. tVhere the petitioner made 3 deposition before i Subordinate AfagisCrate and after the making of 
the deposition, the Sub-Dwisional Magistrate transfereed the case to his own file and the deposition of the 
witness was not put in ev idence nor was he examined at the Uial before the Head Assistant Magistrate, on 
account of his non appearance in obedience to a summons until alter the disposal of the case. Held, thvt 
the order of the Head Assistant Magistrate made under this section m respect of the alleged false statements 
contained in the deposition before the Subordinate Magistrate was made without junsdiction, because the 
petitioner’s offence was not brought to the notice of the Head Assistant Magistrate in the course of a 
judicial proceeding, Weir II, 698. But see 3t C> W. N. 783. Similarly, where a person bad been examined 
as a Witness In support of the prosecution by a Subordinate Magistrate in a case of theft and subsequently 
on the transfer of the case to the file of the Head Assistant Magistrate, he did not appear before that 
officer in obedience to a summons, nor was the deposition made before the Subordinate Alagistrate put 
in evidence, but nevertheless the Head Assistant Alagistrate in discharging the accused, found that the 
evidence given by the witness before the Subordinate Magistrate was false. After the tnal was over the 
witness appeared before the Head Assistant Magistrate and deposed that what he had suted before the 
Subordinate Magistrare was false and thereupon the Head Assistant Alagistrate directed his prosecution under 
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this section that the order of the Head Assisttate Magistrate was u//ra mres and made without ;ur]sdic 

won, as file evidence o/thisparticuiar witness was notbtougbC (ohis notice in the course of a judiaal proceeding, 
Weir n, 593 Where the Police reported a complaint made to them to be false and the District Magistrate 
thereupon directed the Deputy Magistrate to make an inquiry and on receipt of the Deputy Magistrate s report, 
the District Magistrate passed final orders on the Police report directing, under this section, the prosecution of 
the complainant for an offence under s 211,1 P C HMt that the order was without junsdiaion as it was 
passed with regard to a matter which did not come before a District Magistrate in the course of a judicial 
proceeding, 3S C SO, The proper course in such a case should have been to direct the Police to lodge a 
complaint, 7 C. L J. 371 = 7 Cr. L. J, S38. In dC> W. N. 1030 an application was made before the District 
Sfagistrate on behalf of a mother for the recovery of the custody of a female child from her grandfather The 
District Magistrate ordered the Deputy Magistrate to hold an inquiry, in the course of which the grandfather 
stated that the child had already been married, and on receipt of a report to that effect from the Deputj 
Magistrate the District Magistrate dismissed the application The District Magistrate ona subsequent apph 
cation came to the conclusion that the statements made before the Deputy Jfagistrate by the grandtather and 
the alleged husband were false and directed their prosecution under this section. Held that the alleged 
offence of perjury had not been brought to the notice of the Distnct Magistrate m the course of a judicial 
proceeding within the meaning of this section and therefore the proceedings of the Distnct Magistrate 
were ultra j tres See also 14 C. W, N. 63 and 76. One B, a stranger presented a complaint to the District 
Jlfagistrate alleging that A had given false evidence m a criminal tnal m the Court of a Subordinate Magistrate 
and pfajing that A might be punished, whereupon the District Magistrate directed the prosecution of A held 
that the order was bad as the false statement was not made before the District Magistrate nor brought to his 
notice in a judicial proceeding, 13 P. W. R. iei3s>6S P. 1>.R. l913-« 14 Cr. A. J. 107. A Magistrate being of 
opinion that a Police witness had not spoken the truth stated in his judgment that he left the witness to the 
mercy oj the Superintendent of Police Thereupon the Superintendent of Pobcc to whom the judgment was 
sent, forwarded thestme to the Disuia Magistrate, who remarked that it was a case m which proceedings should 
be taken under s 476 The Superintendent forwarded the papers to the successor of the trial Magistrate, the 
trial Magistrate having been transferred. The suc^eding Magisuaie initiated proceedings under a 476, 
held, he had no jurisdiction inasmuch as the offence had neither been committed before him nor was it 
brought to bis notice in the course of any judicial proceeding, 17 Cr, L J. 40 (Oodb) >S<re also (1911) 2 JT. ff* 
K. Jottf. 107. 

18. No proaecntloD will lie la respect of statement in affidavits by aceuied pirsoos —No oath can 
be administered to a person accused of an offence in connection with the criminal matter m which he is 
accused and therefore no prosecution will he in respect of false statements contained m a docutntat purpoiXiag 
to be an affidavit sworn to by an accused person, 3 A. L. J. 93 which follows 19 A. 200 See 13 M. 431, 
Weir n. 686 , 1, 176. 

Y,— BOIHTS TO BE CONSIDERED BEFORE TAKING PROCEEDINGS. 

19. Notice desirable bat not ladlspeoiable —Opportunity sJiould be given to the accused to show 
Cause before passing an order under this section, Weir II, 887 j 7 M 189. It is always fairest and a course that 
should be followed that a notice should be given to the party concerned, but the section nowhere says that 
notice shall be given and at the best the want of notice is a mere irregularity in procedure, 10 A L J 243 

Cr L. J. 707, where 11 Cr. L. J. 20 dislmguished See also 3 Bur. U T. 101 13 Cr. h. J. 85 j 1915 0. B 

83 = 17 Cr. f, J S2 In stnet Jaw a notice is not an mdispensabie pnllmtiacy to an order under iJjjs sectioa 
Vl5 a W. N. 691 = 14 C. I. J. 123 « 12 Cr. L. J. 209, where 20 C 349 and *74 , 7 Bom. L R. 84 = 2 Cr b J. 84 a«: 
fjlowed When fhe materials before the Courtareinsuflicien^noticemustgo.S A. lOl, 17 0.0.25=130?. L . 2 • 

I ^ 20. Prellmlna?/ inqalry roait be held when neceitary — See Notes under Heading Vi f 

I 91. Mast order nader t 476 be based on strictly legal evidence? — In 21 H. ^ d, 793 »=» (1911) 

^ M W N. 9 = 10 M. b. T. 47 — 12 Cr. L. 3 . 323, Sundara Aivar, J , was of opinion that an order undrt 
s. 47fl based on statements which do not constitute legal e\idence is ilIcgiL The same principles wb i 
apptj in granting sanaion should be followed in passing orders under this sectioa The words ‘ w-hen any ci'* 

.. Court IS of opinion that there is ground lor inqumng Into any offence” must be construe as 
meaning • wJien there is legal ground for inquiring and therefore an order based partly at least o 
whai appeared at the preliminary investigation under & 203 was Illegal” while Att-isc, J, svas o 
opinion that the wording of sub-sec (I) Is Wide enough to cover the consideration of other ths® 
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stnctly legal evidence on the record and therclore an order under sutxec (1) ought not to be set aside 
because it proceeds (wholly or partly) on a consideration o! the result of a preliminary inquiry under s 2o2 
During a civil suit In the Court of the District Jndge, a patwan gave evidence. After the decision of the 
case the DisUict Magistrate held a departmental inquiry, forwarded the proceedings to the District Judge and 
applied for sanction to prosecute the witness for forger) The District Judge refused sanction but on perusing 
the records of tlie departmental inquiry Issued notices to the witness and directed hts prosecution Held that 
the Judge ought not to haveloohedat therecord-^ of the departmental inquiry which was not evidence in the 
case and that he acted with material irregulanty in ordering a jiroseciition without having before him at least 
some material m the shape of evidence which went to show that Uiere is reason to believe that the offences have 
been committed and w ilhout making an inquiry himsell, IS Cr, L. J. 43 (A ) See also 26 M. t. J. 436 wher^ U 
was held that a s.inction under s. 195 need not lx. based on legal evidence. 

22. Power given by this section mnit he used with greet care and deliberation.— In delivering juqg 
mem m i C, 450, Macpherson, J . remarked* The (lower given by this section should be used wuh care and 
due consideration. And it is by no means in every instance lu which a party fails to prove his case that the 
Judge who has decided against such party is justified m exercising the powers given him by this section. So 
long as it IS a case as to which there is any possible doubt, or m whidi it is not perfectly certain that the Judge s 
decision must be upheld m the event of there being an appeal in the civil suit, the Judge acts indiscreetly and 
wrongly if the moment he has given his judgment in the civil suit, he exercises the power given him by this 
section At the same lime if, in the course ot the civil mil the Judge has before him clear and unmistakable 
proot of a criminal offence, and if, after the tnal isover, he, on consideration, thinks it necessary to proceed at 
once, of course U may be right to do so Judges should however,bear in mind that criminal prosecutions are 
frequently suggested by successful litigants merely to prevenian appeal in the civil suit , and they should be 
careful not to lend themselves to such suggestions too readily They sliould also recollect that when they 
proceed under s 476, the responsibility for ihe prosecution tests upon the Judge entirely , such a prosecution 
being a very different thing irom a prosecution instituted on the complaint of a private party and merely 
sanctioned by the Court under s 195, cL (d> See also 8 C. 433 The order should disclose a reasonably well 
founded and deliberate judicial opinion that there was ground tor imjuiry and the power given by this section 
should be used with care and consideration, 1901 A W. N 177. See also 37 C. 13 

23 Thei'e must be reasonable probability ot convictioo*>'but qoestion ot gnllt or innocence not to be 
decided — ' There must be a revsonable probability oiconvictiombecause without that there could be no ground 
for another Magistrate to waste his time in holding the inquiry But the section does not say that before a 
Magistrate orders a prosecution he must try the whole case and be absolutely satisfied tint the accused cannot 
by any possibility escape a conviction 9K L R 184:= 15 Cr. L. J 33 No sanction should be gnmed unless 
there is a reasonable probability of conviction. It would be an abuse ot the powers vested m a Court of Justice, 
if sanction were granted or upheld on the principle that though Uie conviction of the party complained against 
is a mere possibility, U is desirable Uiat the matter should be thrashed out so that it may decided whether or 
not an offence has been committed. No doubt the authority which is called upon to gram asanCion under s Ig® 
or to take action under s 476 need not and should not decide thequestion of ^ilt or innocence 
whom proceedings are to be instituted, but great care and caution are required beiore the criminal law is set Jn 
motion , and there must be a reasonable foundation for a charge in respect of which prosecution is sanctioned or 
directed, 37 C. 250, where 7 A. 87i, 12 C< W. N 3 » 6 Ct, L <1.356 and 1 C. 450 are referred to There is yet another 
reason why no Court should take action under s 476 without inquiring thoroughly into the matter and being satis- 
fied that there is what may be called fairly good case against the accused. It is that persons complained against 
by a Court under s. 476 are deprived of the protection given to them by s 203 against fnvolous and unnecessary 
prosecution by other complainants, 10 N. L. R. 177 16 Cr. D. J. 161. See also B C. V. H. 927 , 1900 A. W. N. 149 j 

23 C. 632 1 20 C. 349 j 21 H. 121. In IS A. L J. 1111 « 16 Cr. L. 4. 8l7» Knox, ] , dissented from the views held iq 
37 C. 13 and 37 C,2W that sanction ought not to be granted when the evidence before the Court granting the 
sanction Is such that the probable result will be acquittal and held that all that a Court granting sanction has 
to see is that a prtma facte case has been made out upon the evidence before it for inquinng further into the 
question whether or not any of the offences punishable as set out in s. 195 has or has not been made out. 
Knox, J, seems to make a diSerence between sanctioning a prosecuuon under s. 195 and taking acuon 

J.... _j 1 t gjj appjjcatioo for sanction must be carefully considered before the 

» When there IS a dispute between the two parties over a property It (s 
1. 195 but the Court ought to proceed under s. 476, 11 A. L. J. 113 = I4 
Cr. L. J. 127 and see Notes to s. 195 at pp 510 to 51$ It is oot in ev ery case which a Magistrate considers to tu 
63 
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false, that he should direct a prosecution unders 211, 1 P C . 35 C. 42. 5«the remarks of Sank\rav Nair, J 
in 32 M. 49 at p 67 as to the di^erence between institution of a comphint under s. 19a and the passing of an 
order under s 476 

24 In cases of false charge, opportnnlty mast be given to accosed to prove his case — It is unfair to 
direct a prosecution under s 182 or s 211, 1 P C without giving the complainant an opportunity to adduce all 
his evidence in support of his cornplamt, 21 M. L. J. 793 =« 10 M. L T.47={19ll) 2 M. W. N. 9 = 12 Cr. t. J. 323 
_/b//ozi/jK^ 5 C. W. N. 106 and 14 C.707. Though no order under this section can bemadeforan offence under 
s 211,1 P C. committed before the Police, yet when the Police report the complaint to be false and the 
petitioner insists upon a judicial investigation, the petition must be taken to have been preferred to the Magis 
trate, who is therefore competent to proceed unders 476,37 C. 230 re/errtng to 14 C.707 j 10 M. 232 and 33 a 1. 
In 19 C. W. H. 127 =16 Cr. L. J, 320, the order directing prosecution unders 1S2 was set aside though there was 
an inquiry into the complaint, as the complainants themselves had not been examined and the Magistrate had 
acted upon the report which he ought not to have called for A man ought not to be tned for making a false 
complaint until he has had an opportunity of proving the truth of the complaint made by him; and such oppor 
tunity should be afforded him if he desires to lake advantage of it, not before the Police but before the Magis- 
trate, 6 C. 496 In such a case proceedings should not be taken by the Magistrate $uo rtolu, until a reasonable 
interval has shown that the complainant accepts the result of the Police investigation and takes no further 
steps,? C.L.B.3S3. See also 6 C. 682 and S84;7 C.67and 29S; 2 C L. R. 313 , 4 C. L.B.134; 16 W. B. 45 and 
77} 3 C. 281 ; 8 a L. R. 239 , a C, 433; 7 M. 189. See contra 4 A 132. There it was held, that if a Magistrate 
dismisses a complaint under s 2()3 as a false one, and deades to proceed against the complainant under this 
section for making a false charge, he Is not bound, before so proceeding, to give the complainant an 
opportumty of substantiating the truth of the complaint, being allowed to produce evidence before him. it is 
enough that the false charge is made and that no prosecution is instituted ihereon, 1 A. 497, or that the false 
charge is not still pending, 1 H. H. c. R. 30. But the more proper course, however, would be to let the jnfomiant 
bring bis witnesses into Court, hear them out, and then if the case was considered to be a false case to pass an 
order that the informant should be tned under s 211, 1 P C , 80 A. 52. See also 28 P. R. 1886. 

25. There nest be clear ptlma facie ** caee against accBsed.~Before a Court is justified in making 
an order under this section directing the prosecution of any person, it ought to have before it direct evidence 
fixing the offence upon the person whom it is sought to charge, either in the course of the preliminary inquiry 

preferred to in that section, or in the earlier proceedings out ol which the inquiry arises It is not sufficient that 
the evidence in the earlier case may induce some sort of suspicion that the person bad been guiJtyof an offence, 
but there must be distinct ev idetice of the commission of an offence by the person who is to be prosecuted 
16 C. 780; 3 A. 62 To justify a Court in sanctioning a prosecution for tny offence relerred to m s 19S, it is not 
necessary to go minutely into the evidence or to see whether there is sufficient evidence to support a conviction. 
It IS sufficient if the evidence discloses a reasonable foundation fora criminal charge, Weir 11,587 j 7 W.B. (ClviJ) 

4 ' — r.- "r iiHcient grounds, and no 

the order was set aside 

I • • • ■ U the Onginal Court has 

formed a judicial opinion that there is good prtma /aete ground for inquiry into an offence referred to ta s 195 
the High Court will not interfere merely because it disagrees with such opinion, 23 A. 259. 

26. Improper to take Btepe before terrainaUoo «f proceeding! in which offence was committed — 

Order should not be made before the witnesses for the prosecution have been cross-examined and before the 
defence had any opportunity to show that the alleged statement was not false, 11 M L T. I91 = (l2f^) M. 
W. H. 400= IS Cr. L. J. 155. While the examination of a witness was proceeding before a Magistrate the Magis- 
traie ordered his arrestand sent him upfortrlalfor anoffence unders I9i,l P C. that the order directing 

the prosecuuon of the witness, while proceedings before the Magistrate were still pending was improper and 
should be set aside, 4 Bom. L R,778. Proceedings under this section should not be taken until the >ery ^ 

of the case in which false evidence was given or forged document used as genuine, etc, 8 C. L. *03 = 3 *'*’*~"* 
503. Cnminal proceedings for an offence of forgery or given false evidence arising out of a civil litigation 
should not, as a rule go on duririg the pendency of sudi litigation, 16 B. 729 ; 19 C. W. N 125 = 16 Cr. L. 303. 
Qutere Can the trying Magistrate proceed against any person other than the one against whom procee itigs 
under this section had been taken, ifhe sees reason to suspect any other ? Seez 195 (4), 18 M. L. T. 391. If 
however, criminal proceedings coruequent upon the order under s. 476 have terminated and a sentence has 
passed, the High Court will not imerferc if there has been no prejudice, 43 CL 178. It is no doubt true that a 
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Magistriie ought not to take proceedings under s 476 until the dose of the tnal, the reason being as pointed in 
6 Bom. H. C. R. 126 that such action is eminently calculated to intimidate subsequent witnesses and defeat the 
object of the trial, but that is a consideration whidi affects the accused under trial and not the witness whose 
prosecution is ordered. 17 Cf. I* J. 77 (Sindh), see also 16 Cr. L. J. 114 (a) But see 20 M. L. T. 232. 

27. Propriety of criminal proiecntlon when appeal Is pending against the original proceed{ngs.-s..If 
in the course of a proceeding, cither civil or criminal, a Judge or Magistrate finds clear grounds for believing 
that either the parties to the proceeding or their wriinesses have committed perjury or any other offence against 
public justice, he is justified in directing cnminal proceeding;s against such person under this section without 
any further inquiry than tint which he has already held m his own Court As .a matter of discretion and 
propnety, it is right for a Court, before committing a person on a diarge of perjury upon his own uncontradicted 
statement toawait the hearing of the appeal, where an appeal is pending in the case in which he is charged 
wathsudi perjury, 6 C. 303 B. L. R. {8op. YoL) 426 =5 W. R.(C1 t. Mia.) 24. also ISB.lOSj 7B. H. 

C.R.29; 23 C. 532 and 610; 16 0.730 ; 20 C. 349; 13 H. 144; 16 A. 80; 21 M. 124; 16 B.729; 13 B. 331. The 
High Court cannot, as a Court of Civil Appeal, interfere, 8 C.L. R. 148. The Hight Court ought not to stay the 
■criminal proceedings where the Court below has refused to do so and has thought it fit in the interest of justice 
to take immediate action, 33 C. 909. .5*^^ Note 67 

23. According of lanction onder a. 193 no bar to acting under this seetloo.— The fact that the Court 
ma> have given sanction under s 195, to a person to complain of an offence specified therein, does not affect 
Its power to act under this section should it deem it necessary, 13 R. 334 ; 34 B. 83 ; 29 H. 331. But m Madras 
this power must be read subject to 31 U. 140 and 32 H. 49. When a Magistrate sanctions the prosecution in the 
absence of an> application before him, his order must be taken to be one made under this section, 7 M. 189 ; &nd 
conversely sanction maybe given alter a proceeding under s. 476 has been set aside on a technical ground 
llCr.Ii.4.327(C] , 

99. C^ift aast t«ea epfafea. - U'lrere a Muastlftn making an ord^r under this seettnn 

the prosecution of a person for an offence committed before him purported to act not of his own accord, but on 
the responsibility of the District judge who himself had no junsdict on to pass such an order, held the order of 
the Munsifi was bad inasmuch as it was only nominally his, but the opinion was the opinion of the District 
Judge 6 A. h. J. 924 ^ 10 Cr. L. J. 323 See Note 44 and 17 Cr. L. J. 40 (0.) 

YI.— NECESSITY FOR PRELIMINARY INQUIRY. 

30. Holding of preliminary Inquiry b discretionary and its abience wUl hot render order bad.— 
■Ordinarily n is not necessary that tliere should be a prehminaty inquiry before an order under this section is 
made, 6 C. 303. Preliminary inquiry is discretionary to be had or not as the Court thinks fit, 80 C. 474 ; 6 C. W. N. 
293; 1 C. L. J. 630 =: 2 Cr, L. J.6S6,26M. L J.4S6 = 15Cr. L J. 271. In strict law forproceeding under this seettun, 
neither notice to show cause why the pony should not be sent before a Magistrate for a trial nor a preliminary 
inquiry indispensable, 7 bom. L. R. 64 = 2 Cr. L. J.S4, 14 Bom. L. R. 537= 1 Bom. Cr. Ct. 134 = 13 Cr. L.J 639. 
The adoption of a rigid rule to thvi effect would simply introduce a new stage as a matter of imperative neces- 
sity, 15 A. 392 ; 34 A. 267 ; 20 C. 474 An order under this seaion sending a case for inquiry to a Magistrate, j, 
not necessarily bad, because the Court did not make a preliminary inquiry belore making such order The l^w 
retiuires only such prelimimry inquiry as mi} be necessary, 3 A. 68, nor is omission on the pan of a Sessions 
Judge to hold such inquiry a sufficient ground forreversing the conviction when the omission does not appear 
to have affected the merits of ihe case.—// // C Pro.Slh January, 1832. For other cases, jr/S C 184at p.lgT, 
2 a L. R. 315 : 9 W. R. 3 ; 23 P. R. 1696. Sie Notes 97—101 at pp 316—518. 4 Pat 434. 

It IS absolutely essential to the validity of an order under s. 476 of the Code that the Court whicli 
passes the order should apply its mind to the matter upon its ments. 

*' ■ '"S 476 The Sessions 

Judge , ■ • . . • order of the Sessions 

Judge r . • ■ . • himself and orders 

prosecution on his own imtiative. 21 A. U 3. 930, but 81 A. L. J. 122. 

31 . yihen preliminary iaqnlry desirable— 

(1) Generally when malertals already bejort Court are not suffUunt la eslabUsk a 'fnnta Jaeid cate — 
Where the parties to a dvil suit filed a compromise after jpart of the evndnee was recorded and the siut was 
<3ismi«sed and five days later the Judge suo tnolt took cogmanee of the case afresh and without calling upcjn 
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the defendant to show cause directed his prosecution for fabncatmg false evidence m respect of provisions not 
relied on bj the defendant Held, that the order was bad as he had not recorded any finding on the question 
of the genuineness or otherwise when deciding the suit and he ought to have given the persons concerned 
an opportunity of showing cause, 17 0. a 23 = 15 Cr. L. J. 217 ; 7 S. L. R. 187 = 13 Cr. L. J. Sil. See also 6 C. 4i0 
=*7 C. L. R. 330. Where the materials already before the Court are insufficient m themselves to establish 3 
fnma facte case it is better to make preliminary inquiry, 19 C. 855. When a suit did not come on for tnal, but 
was settled out of Court, the Civil Court was competent to hold a preliminary inquiry to determine whether 
pnma. facte one of the specified offences had been committed before it by the false personation of the person who 
had confessed judgment, 19 C. 315 ; 12 P, R. 1897. See also 8 A. IH and 95 ; 8 C. L. R. 143 s 2 P. R. 1883 ; 19 A. 
L. J.S6. 

(«■) When offence km not been covnmUed befote the Court suit for the recover} of money 
due on a bond was referred to arbitration, and the arbitrator decided that the bond was a forgeiy and the 
Magistrate directed a prosecution , held, that the Magistrate should not have granted a sanction without making 
an inquiry to satisfy himsell whether there were materials to justify a prosecution, 6 A. 101, A Subordinate 
Judge, on the report of his baihff that he was obstructed by A and B m executing a warrant of attachment ol 
the moveable properly of a judgment debtor, gave sanction for the prosecution of A and B under s 188, 1 P C , 
without making a preliminary inquiry into the truth or otherwise of the report, and sent the case to a first-dass 
Magistrate tor tnal under this section, that the Subordinate Judge would have better complied with the 

requirements of this section if. before acting on the mere report of the baihff, he had made an inquiry of his own, 
RalanJal 701. Where a complaint is made to the Police and a report is made that the complaint is false, the 
Magistratewill not exeraseaproper discretion if he forthwith, on the receipt of the Police report, ordersflia 
prosecution of the complaioant under 5 211, J P. C The Magistrate should give the complainant full 
opportUQit} to have a proper judicial inquiry into the truth of the complaint Put, if advantage is not taken 
of the opportunity, the Magistrate may either aomrd sanction under s 195 to some person desirous of 
prosecuting, or himself make die complaint under s 195 If a judicial inquiry is made, Afagistfate may 
proceed under this section, S C. W. N. 106. .$<r^also7 11.189; 14 C. 707; 27 C. 921 andl3Cr. b. 45 (A,), 16 
C V. N. 691 Bs 14 C L. J. 123 12 Cr. L. J> 209. 

C«iJ Whenthe tdenhty of the offendei , or offence A preliminarj inquiry ought to be 

held when it is uncertain as towhothe accused person is. 23 C. 382, 16 C. 730; 20 0. 349 and 574 or wherethe 
offence is uncertain, i C, 4S0 

82, saccesaop la office may pass order without preJlmlnapy Inquiry.— Theauihorit} of 9 C W.H.8S9} 
34 C. 531 ; 33 C. Il4 tliat it is not competent to die successor m office to pass an order under this section \» ithout 
an independent investigation IS verjmuch shaken by 37 C. 642. AH that was intended to belaid dow n was 
that If an offence has been committed not in Court but outside the Court, an investigation may be iieceS'^ary to 
enable the Court to ascertain the facts justifying an order under s 476, 14 C. L. J. 123 » 13 C. W. H. 691 = 12 
Cr. L. J. 209. 

33. Practice and procedure la prellmlaary Inquiry— 

(j ) Oath may be adnttntsUred and emdtnce taken —Inquiry must be on evidence, one mode of making 
an inquiry is cerainly to take evidence (17 C. 872) and if the Court can take cvidenceit is a judicial proceeding, 

S 4 (wi), 37 C. 32 and see 8 Bom. t R. S89 =* 4 Cr. L. J. 183. But see 6 W. R. 41. 

{it) Person tmpheOted not to be subjected to examination — A person ^gamst whom proceedings 
ire to be taken under this section aught not to be subjected to any examination in die prehmiiiao inquiry, 
Weir II, 599. Set 17 Cr. L. J. 316 (Bur.), where it was held that such a person is m the position of an 
accused and cannot be examined as a w itness 

{lit) Person implicated need not be present— \t is nor necessarj that the prehmmao inquit}, 
contemplated by this seaion, should be conducted in the presence of the accused All that the Court making 
iiiquir} has to do is lo sitisly liseli Uiat there anpnmafaete grounds for sendmg the case for investigation to 
a Magistrate, 9 R. 3; 7 M. 224 $8 C. W. ff. 293. 

{iv) Planner of lecordmg ‘Though the Magistrate made a prelimmarj inquir) under 

s. 476, and presumably examined witnesses in the course of that Inquiry he made no record of their statements. 

We do not find In the Code any provision with regani to the manner in which the evidence m sucli Inquity 
sVinld be recorded But ue are of opinion that for further reference a summary of the statements should 
l-vn made.’ 42 C. 2i0 
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(r) Not ncceisary to give accused opportumfy to ^n>if A Magistnte refusing to give 

the accused opportunity to cross-CTamme the witnesses does not act illegally, or with matenal Irregularity, 
31 A. 267. The person implicated has no right to cross examine the then accused, 18 Bom.L. R. 231. But jr; 
19 A. L. J. 56 where refusal to give opportunity to cross^xamine witnesses by the lower Court was set aside in 
res islon by the High Court and a preliminary Inquiry ordered, 6 Fat. L. J. 116 ; 41 U. L. J. 74. 

(r») Inquiry must be conducted by the Court — See 1 C. 150. 

31. Dieting of wUncssea In laqalrles held by ClvO Courts nnder this iectlon.~With the sanction of 
the Local Go\emment it is directed that when witnesses aresummoned by a Civil Court to attend a preliminary 
inquiry held under this section into any offence referred to in s 195, diet money on the scale allowed for 
Cnmmal Courts, be paid to such witnesses by the nearest Magistrate on the requisition ol the Civil Court — 
Oudh Cr Dig , at p 21 

YU.— PRACTICE AND PROCEDURE OP COURT SENDING CASE. 

35. Procedure when offence not covered by a. 193. — A District Judge cannot direct the arrest and 
prosecution of a person under s. 411, 1 P C, as such an order is not warranted by the provisions of this section. 
If, in the course of the heanng of a case Ibeiore him, he thinks that someone should be proceeded against 
under s 411, he can proceed under Chapter XVI o! the Code by instituting a complaint in the ordinary way 
abo, Rttanlal 519. See 9 Bom. L. R. 1160 ; Veir 11, 596. 

36. Procedure when two contradictory statements are made la two different Conrts.— Where the 
e\idence given before the committing Magistrate was contradicted by the same witness before the Sessions 
Judge, It is not competent for the Sessions Court to order the trial of the accused for perjury without specifying 
which of the depositions made by the accused was false, especially when there is nothing on the record to 
show that the Judge was satisfied that the evidence given before himseli was iabe,3I«.B.R. 20|s 4 Cr, L. J,469. 
When prosecution is ordered in respect of two contradictory statements made in two different Coutts, an 
order under this section of one of the Courts alone is insufficient Both Courts must make an order under this 
section in respeet of the alternative charge, 16 U. L. d. (8b. H.) 40 j or at all events, the Court which desires to 
take action should obtain the sanction of the Court before which, the other statement was made, unless it is 
Itself a Court to which the other is subordinate, 6 0.498^7 C. Ii.R. 467. In TttaJt's Cue, IBom.L.R.7&0 
an offence under 8.211, 1 P C, alleged to have been committed in the Court of Poona City Magistrate was 
brought to the notice of the District Court of Poona in the course of a civil judiaal proceeding. The District 
Judge acted under this section and sent the case down to the first-chss Magistrate, Poona. P/eld, that the 
offence was not cognizable by the first<Iass Magistrate, as there was neither the previous sanction nor the 
complaint of the Poona City Magistrate or of the Sessions Court to which he is subordinate. The fact that the 
Distnct Court and the Sessions Court are represented by one and the same individual will not m any way cure 
the illegality Rut see 6 A. L. J. 393 » 9 Cr. L. 3. 219. 

37. Court cannot reTlaw order declining te lend cate — A Magistrate when acquitting the accused 
dedmed to order the prosecution of the complainant under s. 476, but subsequently on the apphcation of the 
accused he took steps under tins secuon, Md the second order was a review of the first order and the Magis 
tnite’s second order was therefore incompetent and most be quashed, lOU. 1<.T. 339 =s (1911) 2U.H.431 »12 
Cr. Ii.J.856. also Note 3 to s. 369 

88. Conrt may direct proieentlon when moved by itranger,— In 13 Cr. L. J, 1 (0.) it was suggested 
that as the Court does not ordinanly grant sanction under s 195 to a person in no way connected with the 
proceeding the Court should similarly refuse to direct a prosecution under s. 476 when the fact of the 
commission of an offence has been brought toils notice by a stranger, but the Court refused to accept the 
limitation suggested. See, however, 13P. W. R. 1913^=14 Cr. L.J. 107 and Note 23 InS4C.631, Geidt, J, 

was of opinion that it was not intended that when the proceedings had terminated and passed beyond the readi 
of the Court, the attention of the Court should be subs^uendy redrawn by some private person to the fact that 
In those proceedings there had been committed some offence in contempt of the Court’s authonty or against 
public Justice which deserved punishment and in 31 U. 110, Whits, CJ , approved of these remari^ So also 
in 6 A. L. 3. 934, (Note 35) an order by a Munsiff at the snggciuon of the District Judge was set aside, 

39. Offences mast be tpeeifled and the order tending ease mast net be vagtt.— Although s. 643 of 
ActXofi877 gives Civil Courts powers similar to those confened on Civil, Cnmmal or Revenue Courts alike, 
by ihis section, the whole law as to the procedure in cases within that section is now embodied in this section. 
Where a Judge, having disbelieved the evndsnce of a witness, directed the record of the case to be sent to a 
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the defendant to show cause directed his prosecution for fabricating false evidence m respect of provisitf"* 
relied on by the defendant Held, that the order was bad as he had not recorded any finding on the question 
of the genuineness or otherwise when deciding the sort and he ought to have given the persons contemed 
an opportunity of showing cause, 17 0. 0. 23 15 Cr. L. 3. HI j 7 S. L. R. 187 = 15 Cr. L. J. 5^1. See also 6 C. 
=7 C. li. R, 330. Where the materials already before the Court are insufficient jn themselves to estaphsh a 
Pnvtafane case it is better to make preliminary inquiry, 19 C. S45. When a suit did not come on for mnl, but 
was settled out of Court, the Civil Court was competent to hold a preliminary inquiry to determine whether 
pnma/aae one of the specified offences bad been aimmitted before it by the false personation of the person who 
had confessed judgment, 19 C. 315 j 12 P, R. 1897. See also 6 A. 114 and 98 ; 8 C. L. R. 143 • 2 P R. 1883 i 19 
LJ.S6. ’ 

(it) When offence has not been committed be/ote the Court— 2 . suit for the recoi ery of inoney 
due on a bond was relerred to arbitration, and the arbitrator decided that the bond was a forgery add the 
Magistrate directed a prosecution , that the Magistrate should nothave granted a sanction without racking 
an inquiry to satisfy himseti whether there were materials lo justify a prosecution, 6 A. 101. A Suboribnate 
Judge, on the report of his bailiff that he was obstructed by A and s m executing a warrant of attachment of 
tile moveable property of a judgment debtor, gave sanction for the prosecution of A and B under s 186, 1 P C.r 
tvifhout making a preJimmary inquiry into the trulli or otbenvise of the report, and sent the case to a ffrsf-d^^ 
Magistrate for trial under this section that the Subordinate Judge would have better complied w if^ the 

requirements of this section if, before acting on the mere report of the bailiff, he had made an inquiry of his 
R&t&nlal 701. Where a complaint is made to the Police and a report is made that the complaint is fals*' 
Magistrate will not exercise a proper discretion it he forthwith, on the receipt of the Police report, ordefstbe 
prosecution of the complainant under s. 2II, 1 P C The Magisbate should give the complainant 
opportunity to have a proper judicial inquiry into tlie truth of the complaint But, if advantage is not t3^*“ 
of the opportunity, the Magistrate may either accord sanction under s 195 to some person desiroi^^ 
prosecuting, or himself make the oomplauit under s 195 Ha judicial inquiry is made, Magistrate 
proceed under this section, S C. W. N. 106. SeeA\iol M.189} 14 C. 707; 27 C. 921 and 13 Cr. L. J. 48 (A.) p 
0 W. N. 691 14 C. L. J. 123 e 12 Cr. L J. 209. 

(«») When the identity of the ofender.oi offence rr wuc/r/im— A preliminary inquiry ought td ^ 
held when it is uncertain as to who the accused person is,23C. 532; IB C. 730 ; 20 C. 319 and 479 or wher^tbe 
offence is uncertain, 1 C. 4S0. 

32, fiaccesaor fa office may pats order without peetiminary inquiry.— Theauthontj ol9 C. HT. It. ?S9^ 
34 C. 531 j 33 C. 114 that it is not competent to the successor m office to pa‘ss m order under this section without 
an independent investigation Is very much shaken by 37 0.642. AH that was intended to be laid dow n was 
tint if an offence has been committed not in Court but outside tJie Court, an investigation may be necessary fo 
enable the Court to ascertain the facts justifying an order under s 476, 14 C. L J. 123 = 13 C. W. N 691 =#= f* 
Cr. L. J. 209. 

la qreUmmary iaqairy— 

(») Oath may be administered and evidence taken. — Inquiry must be on evidence, one mode of makmg 
an inquiry is cerainly to take evidence (17 C. 872) and if the Court can take evidence It is a judicial proceeding, 
s 4 (»«), 37 C. 82 and see 8 Bom. U R- 689 = 4 Cr. L. J. 183. But see 5 W. R. 41. 

(tt) Ptrsort implicated not to bt subjCtUd to esramwation —A person against whom proceedi"£® 
ire to be taken under this section ought not to be subjected to any examinition in tlie preliminary inqu'Oi 
Welf 11 598. See 17 Cr. I.. J. 318 (Bur), where it was held that such a person is in the position of 
accused and cannot be examined as a witness 

(ill) Person implicated need not be present— \x. is not necessary Uiat tlie preliminary jnquiryp 
contemplated by this section, should be conducted m the presence of the accused All that the Court 
inquiry has to do is to satiMy itseli tliat there are pnma facie grounds for sending the case lor investigation ® 
a Mvgistrate. 9 W. R. 3; 7 M. 224 j 6 C. W. «. 295. 

(ft-) Planner of teeordtng rw</r«r< — * Tliough the Magistrate made a preliminary inquiry und^f 
5. 476. and presumably examined witnesses in the course of that inquiry he made no record of tlieir statemen 
We do not find in the Code any provision with regard to the manner in which the evidence m such jnquiV 
«hotiId be recorded. But we ore ol opinion that tor/urther reference a summar) ol the statements should ha' 
made. 42 C. 240. 
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s 476 ] OFFENCES AFFECTING THE ADMINISTRATION OF JUSTICE. 9^^ 

(&) Not necess^^ry to gwe accused opportumfy h —A Magistnte refusing to give 

the accused opportunity to cross-e't'imine the witnesses does not act illegally, or with matenal irregularity, 
SI A. 267. The person implicated has no right to cross examine the then accused, 18 Bom. L. F- 281 But 
19 A. L. J. 56 where refusal to give opportunity to cross-examine witnesses by the lower Court was set aside iR 
revision by the High Court and a preliminary inquiry ordered, 6 Pat. L, J. IM t 41 U. L. J. 74. 

(ui) Inquiry must be conducted by Ike Oouti—See 1 C. 450. 

34. Dieting of witnesses la Inquiries held by Olvfl Courts nnder this section.— With the sanction oi 
the Local Government It is directed that when witnesses are summoned by a Civil Court to attend a preliminary 
inquiry held under this section into any offence referred to in s 195, diet money on the scale allowed for 
Cnmmal Courts, be paid to such witnesses by the nearest Magistrate on the requisition of the Civil Court — 
Oudh Cr Dig , at p 21 

VII.— PRACTICE AND PROCEDURE OF COURT SENDING CASE. 

35. Procedure when offence not covered by a. 193.— A District Judge cannot direct the arrest afld 
prosecution of a person under s 4lJ,I P C, as such an order is not warranted by the provisions of this seclidH* 
If, in the course of the hearing of a case jbefore him, he thinks that someone should be proceeded against 
under s. 411, he can proceed under Chapter XV| of the Code by instituting a complaint in the ordinary way 
also, Ratanlal 515, See 9 Bom. L. R. 1160 } Weir II, 596. 

36. Procedure when two contradictory statements are made In two different Conrtl. — Where the 
evidence given before the committing Magistrate was contradicted by the same witness before the Sessions 
Judge, It IS not competent for the Sessions Court to order the trial of the accused for perjury without speafyihg 
which of the depositions made by the accused was false, espeoally when there is nothing on the record to 
show that the Judge was satisfied that the evidence given before himself was false, 3 L. B. R. 204= * Cr. L. J.4^®' 
^Vhen prosecution is ordered in respect of two contradictory statements made In two different Courts, 
order under this section of one of the Courts alone is insufficienL Both Courts must make an order under this 
section in respeet of the alternative charge, 16 U. !<. J. (Sh. M.) 40 j or at all events, the Court which desires to 
take action should obtain the sanction of the Court before whidi, the other statement was made, unless it ts 
Itself a Court to which the other is subordinate, 6 C. 496 = 7 C. L.R.467. In Ttlak's Cue, I Bem.L. R.760 
an offence under a. 211.1 P C, alleged to have been committed in the Court of Poona City Magistrate was 
brought to the notice of the District Court of Poona in the course o! a civil judicial proceeding The District 
Judge acted under this section and sent the case down to the first-class Magistrate, Poona. Held that the 
offence was not cognisable by the firsKlass Kiagistrate, as there was neither the previous sanction nor the 
complaint of the Poona City Magistrate or of the Sessions Court to which he is subordinate The fact that the 
District Court and the Sessions Court are represented by one and the same individual will not in any way cuf® 
the illegality But see 6 A. L. J. 392 = 9 Cr. L. 4. 219. 

37. Court cannot review order decllnleg to eend case— A Magistrate when acquitting the accused 
declined to order the prosecution of the complainant under s 476, but subsequently on the application of th® 

trate’s second order was therefore incompetent and most be quashed, 10 H. I,.T.339 = (1911) 21 iI.N.I 31 csl2 
Cr. L. J. 556. See also Note 3 to s 369 

38. Court may direct prosecution when moved by itranger.- In 13Cr. L J. 1 (Oj it was suggested 
that as the Court does not ordinarily grant sanction under s I9S to a person in no way connected with th® 
proceeding, the Court should similarly refuse to direct a prosecution under s 476 when the fact of th® 
commission of an offence has been brought to its notice by a suanger, but the Court refused to accept th® 
limitation suggested. See. however, S3F. W. R. i91S = lt Cr. L. J. 107 and Note 23 In 34 C. 631, Geidt, J . 
was of opinion that U was not intended that when the proceedings had terminated and passed beyond the rea^ 
-of the Court, the attention of the Court should be sute^uently redrawn by some pnvate person to the fact that 
In those proceedings there had been committed some offence in contempt of the Court’s authonty or against 
public Justice which deserved punishment and m 31 M. 110, White, C J , approv ed of these remarks So also 
4n 6 A. L. J. 924, (Note 35) an order by a ^lunsiff at the sugge^bon of the Dislnci Judge was set aside. 

39. Offences mast be ipecIQed and the order iwdlagease mast not be vagae.— Although s 643 of 
Act X of 1877 gives Civil Courts powers similar to those conferred on Civil, Cnminal or Revenue Courts ahk«v^ 
by this seaion, the whole law as to the procedure in cases within that section is now embodied m this sectioit- 
Where a Judge, having disbelieved the evidence of a nitimss, directed the record of the Case to be sent to a 
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Magistrate with a view to his mqumng whether or not he had \oluntanly given false evidence, held, on a 
motion to quash the order, that the Judge had no power to send a case to a Magistrate except when, after 
having made such prehmimry inquiry as may be necessary, he is of opinion that there is sufficient ground 
(r e , ground of a nature higher than mere surmise or suspicion) lor directing judicial inquiry into the matter of 
a specific charge, and that the Judge is bound to indicate the particuhr statements or averments fn respect ot 
which he considers that there is ground for a charge, into which the Magistrate ought to inquire, and that the 
order was bad, because the Judge had made no preliminary inquiry and because it was too vague and general, 
1 C. followed tn 1900 A. W N 149 j 8 S E R. 179 = 16 Cr. E. J. 104 ; 1 P. K. 1910 « 11 Cr. L. J. 90. See also 
i4A. UJ.814; 57 C 478 

40. Order mast specify the accused person.— A Court ought not to send a ca'^e when it is uncertain as 
to who the 'iccu'^ed person is 3Ve23 C. 332; 16 a 730 ; 20 C 349 and 474 Where a District Judge being o! 
opinion that die forgery of a document produced before him was committed either by the plaintiff or by ihe 
defendant, sent both of them to the nearest first class Magistrate, so that the guilty party might be proceeded 
against, held, that the order was illegal and must be set aside in revision under s 439, 163 P. L. R. 19®5 = 
3 Cr. h. 3. 73, 23 A. 249 followed 2 Lah 68. 

^1. Order mast show that it was part of the proceedings In the trial —In the absence of anything to 
<hovv tnu*-i Magistrate a order under s 476 is part of the proceedings in the trial in which the alleged offence 
was committed the order is made without junsdiction (81 M. 140 and 32 M. 49 followed), 6 M. h. T. 97^ 
10 Cr. L. J. 8 

42. Case cannot be cent to third-class Magistrate for inquiry or to Sessions Judge without conund* 
ment.— When a Criminal Court sends a case under this section to a third-class Magistrate to hold a preliminary 
inquiiy, the offence being exclusively triable by the Court oi Session, the thirdclass Magistrate has no 
jurisdiction to hold an inquiry or to commit, 7 K. 189 See 13 M. 131. Nor can the Magistrate send tbeaccused 
to the Sessions Court, wi^out holding a preliminary inquiry under Chapter XVJII, and making a valid 
commitment, Weir 11, 869< Out a Civil Court may send a case to a Cnminal Court lor investigation without 
‘ipecif) ing the particular officer by whom it is (o be investigated, 13 W. R. 49 , contra 4 N.*W. P. H. C. R. 86. 

43. Slmaltaneeui order under this section and a. 350 legal —A hlagistrate may simultaneously send 
down the complainant under this section foran offence under s. 211, I p C, and order him to pay com 
pensation under a 350,21 U. 237; 27 U. 69 and 30 C. 123 (FB). where 23 a 536 and 26 C.1B1 are explained. ^ 

44. Taking lecmlty from accused before drawing up proceedings under this section Illegal —A 

Sessions Judge is not competent to direct a witness alleged to have given fake evidence m a judicial proceeding 
before him to give security to appear beiore him, when called upon to answer charges yet to he framed under 
s 193.1 P C , It IS open to him to take immediate action under this section, li he considers it expedient, 
BC W. N.630. _ . ' . 

49. Irregular order— (i) Of honal order tz bad —VihKie b. Magistrate on'an application by a private 
party for sanction under s 196 against XV, made an order to the effect •'^I charge ATKwith perjurj, and I make 
the case over to . (another competent Magistrate) or in the altemaUve, I accord sanction to the applicant 
to prosecute A’), for an offence unders 182, 1 P C.ctc” /fr/d, ihat such an option oithis kind was no- 
order at alt and was altogether invalid, 29 A. 234. A Court may either grant a sanction or proceed undertbis 
section, but if it grants the sanction and merely sends Ihe accused to a Magistrate, it does not comply ’^ith the 
requirements of this sectionals B. 109 at p. 112. ^ < r > * 

(,«■) Order with a vii w lo eomml to Sezzionz « bad —Again, where a Judge proceeding to act und^ 
this section, made an order arrestingthe accused “ witha view to commit him to the Court of Sessions," held, 
that the order, so far as it was made wiili a view to commit Ihe accused to the Sessions Court, was wrong, but 
the Magistrate should bav e sent the case to the Jiearest first-class hlagisirate, 3 Bom L R. 163. 

(ill) Order sending the case toaDfSlncl A/ogtslrate — An Assistant Collector trying a Rent SuiL 
made an order to the effect “ as the plaintiff knowingly and voluntarily told a he, it will be fair that he be 

proceeded against unders. 193,1 P C, it is therefore ordered that the record of the case be herewith siihmitte 

to Uic Collector for starting a case tinder s. 193." On receipt of tills order, the Col ector, who was also Uistf ct 
Magistrate directed * that a case unders 193,1 P C,beinstituted against .S/iinfur 5‘in//and mideoverford^* 
Sion to fi. Magistrate of the first class ’ field fer Knox, J, that the Assistant Collector intended to act under 
this section vs hen lie made Uic order, and many event, hiS order was a complaint ejllier under s 476 ors. 
made toUie Distfici Magistrate though that officer was aildressed as Collector, and the District Magistrate^ 
tectHV ot svsch coniptainv had junsdicvion undti s 192 to make the order he made, 2B A. 614. Rutln30P»"* 
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1903 105 P.L.R.1903 a Revenue Court being sitished from perusal of certain documents tendered in evidence, 
that they u ere forgenes, sent the c\se to die District Magistrate for action , Ar/rf, that such a proceeding waS a 
complaint within the meaning of s 193 but did not constitute a proceeding under this section See also 33 
P. B. 1901 { 13 B. 109 and 19 15 U. B. R. Ill, 9 1 = 17 Cr. L. J. 59. 

{iv) Order vterely directing firoseevhon mthout tending case to ^^ 1 guira^e —ha order under s. 476 
which merely directs the prosecution of the accused, but omits to direct the accused to be taWen before th® 
nearest hrsKlass Magistrate IS utmost an irregulati) cured liy s 537, 37 M.3t7. C/* 17 A. L. J.SSlca lSCr.L<I> 
700. 

(f) The fact that a Magistrate directed a proseaition for an oflence under s. 211, I P C, whde 
the offence really falls under s. 18i, I P C, does not render Uie order bad, B 8. L. B. 179 = 16 Cp. L. J. 101. 

(ri) As an order under s. 476 of the Code directing a ju-osecution of offences under ss 193 and 
I P C, amounts to a complaint under s 200 of theCode, the Court before making an order must hold an inquiry 
and roust specify by its order (1) the witnesses to prove the complaint , (2) the false evidence complained 
against , (3) whether a person complained against knew that the evidence which he was using as genuine was 
false An order not specifying these matters but leaving them to be fished out by the trying Magistrate is 
liable to be set aside as illegal 43 U. 393. ^ , 

(vti) Where the Chief Presidency Magistrate made a complaint to himself under s 476(1) of the Cod® 
and then transferred the same to the third Presidency Magistrate lor disposal, the latter after having enquired 
into the case commuted the accused to the High Court Sessions for trial, held that the procedure followed ivas 
substantially correct. The Chief Presidency Magistrate in taking the cognizance of a complaint made by him 
self and sending it to the third Presidency Magistrate made a mistake but a technical one only, not going to 
the root of the case There was nothing m the Code to prevent the Chief Presidency ^faglstrate from takitig 
cognizance of his own complaint Taking cognizance of a complaint is not a judicial act 30 a W. N. 276. 

, (vtif) A proceeding drawn up by a Magistrate sanctioning the prosecution of an accused under s. 2lli 
I P C, with a request that the case may be disposed of according to law does not amount to a formal complaiOt 
within the meaning of s 4 (A) and cannot be also regarded as a complaint under s 476 of the Code, 52 C. 668. 

But 3 Bang. 46 where instead of making a formal complaint the Court ordered the prosecution pf 
....the appellants under s. 476 ot the Code, and forwarded a copy of the order to the Disuic; Magistrate for th® 
necessary action, it was held that this was merely ^ formal detea and did not viiiate the order 

VIU.— JUBISDICTION AND POWERS OF COURT TO WHOM CASE IB SENT. 


46. Order Bendliig case ts «C Itself safRcient to confer JwlsdlcUon on HagUtrato to whom accssed 
b sent—tVhen the case la sent to the nearest Magistrate, the order sending down tne case is of itseh sufHaei't 
to confer junsdicliyn, 16'M. 461, where SkepiiarO.C) ,says ""nie substitution of the descnpiioii • nearest' ft>r 
'hainn% power to try' in the 1872 Code is significaiiL’ The power to send the supposed offender to the nearest 
Magistrate of the first class ib quite irrespective of the local jurisdiaioii of the Magistrate to whom the offend^ 
IS forwarded. S 177 in no way curtails the power under this seaioo. It aSects only the power of pnvat® 
complainants and the Police and not the power ol a Magistrate aaing under this seaion, Batanlal 88. 
also 26 M. 640 ) 32 lU. 49 at p. 67. In i 8. L R. 81 = 8 Cr. L.J. W9, it was, however, held that the word 
■ . ' • baion. The Magistrate to whom th« 

« • . ropean accused was committed to th® 
DiMli ' During the trial a witness Stated that 
On an application made under s. 19^ 
under s. 476 and sent th® 
it should be noted that under the present 
It to a nrst-clasi Magistrate having 
* Magistrate of the first class 
■•t to dlotMiao of hoadqaarten.— Th® 
* the case foe inquiry to the Head 
geographically PulUdLim wa* 
was not invalid- The word * me^resi ' 
cite MagHtrate to wbi 


the evidence guen by him before the committing Magisti 
for sanction after the completion of the tnal, the trial Judge 
case to the nearest first-class Magistrate at Alipore, 43 
seaion as amended a Court aaing under seaion 476 must 
junsdiaion and it is not now enough merely to send a • 

47. The word ' nearest ’ refers to area of 
Sub-Magistrate of Pulladam made an order under 
Assistant Magistrate of FoUaeht within whose 
nearer to CcnmbJtore than to PoUaeht. Held, the 
must lie construed reasonably It has reference 
Is required to be sent and not necessarily to his 
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Magistnte not the nearest is an irreguhntj cufetl by s 537 (d) 1 S R. 81 8 Cr. L. J. 209. Bui now under the 

recent amendment the word “nearest’ is dropped nnd “having jurisdiction" is put instead thereby 
maUng the meining clear 

48 Offlcer before whom offence committed ihonld not himielf try the c&se In another capacity.— 
S.487 When the officer presiding over the Court exercises revenue as welt as nugistenal jurjsdiction and an 
offence IS committed before him sitting as n Revenue Court, it wiH not be i proper complnnce with the 
provisions of this section for the officer presiding to make the case over to himself as the nesrest Alsgistnte of 
the first class, 2 A. 405. The obvious Intention of the Lcpislatore is that the officer before whom the offence is 
committed should not himself charge and irj {he accuserl, 15 iy. R. 8S ; 12 W. R. 18 But a Sessions Judge is not 
by reason merely ot having, as a District Judge, ordered on inquit) under tins section disqu-ihfied under s. 487 
from trying the case or hearing any appeal when the case has been tried by a Lower Court, nor ishe personally 
interested in the case within the menningof s. 556 16 0.768; 7 C. ff.K7fl8. 

49. Power* of Uaglitrate lo whom ease ft sent.— (i) Mdgulrale mutt dtspoit of the case sent (j httn.-^ 

A Magistrate is bound to bj a Ci» d Court l;iy adopting 

the procedure laid down in , In 28 B. 783, it was held, thjt 

the Magistrate vvas bound .-n by a Civil Court under this 

such MtgtslraU shall thereupon proceed nccording to law' being impcralive- Norcanhe 
refuse to take cognizance of an offence, on a case sent to him b> a Civil Court under this section, 13 B. 103 
IVhen an attaching peon reported to a Alunsiffol ob»tfUCiion jn carrying out execution proceeding, held'Hit 
Munsiff was competent to proceed under this section and send the case to the Distnet \fagfsirate for the 
prosecution of the persons who obstructed the attachment, and the .Magistrate was not justified having regard 
to subsec f2) of this section, in refusing to take cognirance of the case, 31 C. 684. See also 7 A, 87 J. 

(ijj jl/dj He is competent to discharge the accused under* 253 if in his opinion the 

evidence against the nccused is not sufflaent to warrant iheir committal to the Coun of Sessioa The Sessions 
Judge has power, under $ 436 should he see fit toorder the case to be committed, 8 B. H. C B. Cr. Ca 41. 

(ill) Cannot relut-n case—U the case is sent byaCtvil Court, the Magistrate is bound to complete 
the inquiry and cannot return the case to the Civil Court. 3 B. I; R. Ap. Cr. i1\ 7 B. H. C. R. Cr. Ca. 29 j 18 ff. 
R.41. 

(IP) J^fay dtstntss (omplatni --H the order under*. 476 Is made without jurisdiction, the Magistrate 
IS competent to dimiss the complaint, 10 M. L. T, 339 — flMl) 2 M. W. H, 431 «= 18 Cr. L. J. 836. 

(») Proceedings cannot be dropped because sanction is subsequently giten—W after drawing up a 
proceeding under this section, ordering prosecution under s 193, I P C, and while the prosecution is Mill 
being proceeded with, sanction is given m respect of the same, the original proceeding is not dropped but 
Such sanctionis really a continuation of the same proceeding, 8 C. W. H. 127 «= 8 Cr. L. J. 19. 

50. Uaghtr&te to whom case U tent cannot direct eompcnsatloB to be paid If he dlsmfise* cose.— A 
Magistrate to whom a case is sent under this section has no jurisdiction while acquitting the accused to direct 
compensation to be paid. The decreebolder complained to tiie Civil Court of obstruction and proceedings 
were directed under s 476 and after the trial the Magistrate directed the deaee-holder to pay compensation. 

the order was not valid under s 250 as the decree bolder vvas not the complainant, 14 B010.L.R 11660. 

1 Bom.Cr. Ca.237 = 14 Cr. t. J.l, See Note 18 at p 706. 

51. Doe* canccUatlon of order under •iib-*ec. (i) operate a* stay ot proceeding* under *n1)-»ec. (8)? 
—Where a Munsiff decreed In plaintiffs favour, holding the suit bond to be genuine and, at the same time, sent 
down the defendant under this section to the nearest first-class Magistrate to be tried for an offence 
under s 193, 1 P C, and on appeal the Appellate Court finding the defendant's evidence to be true reversed 
the Munsiff* decree p/eld, the result ol the civil appellate judgment must be taken to be, that the order 
of the Munsiff under this section was not mamtainable, as the basis of that order had gone, and that, on 
production of the appellate judgment it was the duty of the Criminal Court to withhold its hands and to proceed 
no further , and even if the defendant had been convicted by the Criminal Court and the conviction upheld y 
the Sessions Jwdge, the High Court would set aside the conviction, although the accused did not move the 
High Court to quash the proceeding as soon as the judgment of the Civil Appellate Court was pronounced in 
his favour, 12 C. W. N, 1 = 6 C I. J, 703 = 6 Cr.P J. 85* Where a Magistrate dismisses a complaint and directs 
a prosecution under this section and the Sessions Judge directs further inquiry setting aside the Order W 
dismissal but passed no order in respect of the order tinders 476, the said order remains good until it is 
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quashed It does not cease to be operatne , all that 12 C. W. N 1 = 6 C. L.J. 703 lays down is that when the 
Appellate Court dissents irom the opimbn of the first Court that a statement made by a person was false 3"^ 
reserses the decree of that Court, the order of the first Court under s 476 directing the prosecution of the 
deponent should be quashed and not that the order ceases to be operative without being quashed Therefore 
the Magistrate to whom the case has been sent may continue the inquiry, 21 M. L. J. 793 = 10 M. L. T. 47 =(l911) 
2 U. 9 = 12 Cr. L. J. 323. In 6 L. B. R. 49 = 13 Cr. L. J. 492 it is laid down that if an order under s. 476 (I) 
directing an inquiry by another Magistrate is set aside, it is just and proper that proceedings under subsec. (2) 
before that Magistrate shall also cease 

IX.— REyiSIOH OF ORDERS. 

52. Sessions Couitcannot rcTlBe.— A Deputy Magistrate having decided that certain witnesses (who 
had guen eandence before himself and before two other Magistrates on different occasions relating to charges 
of noting and causing hurt) had willfully committed perjury on one occasion or another, ordered them to 
prosecuted for perjury and bound them o\er to take their tiiaL The Sessions Judge set aside the said order, 
■deeming it undesirable that sanction to prosecute ^ould be given under the circumstances Held, that whether 
the Deputy Magistrate had intended to pass an order under this section or to make a complaint under s 195 
(1) (5) the Sessions Judge had no pow er to interfere, 23 M. 203 followed tn 7 Bom. L. R. 84 = 2 Cr. L. J. 54. R ts 
the High Court alone that has power to revise under & 439 under its general powers of superintendence A 
Sessions Judge has no sudi power, 34 C. 42. See also 14 C. W. N. 132. 

53. Stisleat Jadge cannot under s. 437 direct further Inquiry when the original UagUtrate has Itot 
only discharged the accused, bat directed prosecntion of complainant.— A Sessions Judge has not the powef to 
set aside an order of discharge when the prosecution of the complainant has been ordered under s. 476 for an 
oBence under s. 211, 1 I* C, and if theSessions Judge is of opinion that ihe order should be set aside, he shoi*'** 
refer the matter to the High Court, 15 Cr. t. 4. 1 followed, IS Cr. B. 9. 16 (C V See Note 35 to s. 437 

54 High Conrt competent to tevUe.— .SVe Note 57 under s 439 The High Court is competent in 
exercise of its revisional powers to interfere with an order of a Subordinate Court, made under this secti<3°> 
directing the prosecution of any person for oCIeoces referred to in that section. The High Court, under s. 439 
has the powers conferred on a Court of Appeal by $ 423 to alter or .reverse any such order of an infertof 
Cnminal Court. 26 B. 783 (where 16 C. 730 { 21 If. 124; 20 C. 349 1 23 & 610 are relied on) contra, uei^'a. l09| 
'Rataalal 893; 13 U.144} 16 A. 80. It will be seen that there was a conflict of opinion between the Hig^ 
Courts on this point. But now the Legislature has limited this power of interference of supenor Courts. 
s. 537, cL (5). The case in 26 M. 98 where a Full Bendi of the Madras High Court took the view that an ordef 
under this section, being in the nature of a complaint is not subject to revision by the High Court, was expressly 
repudiated by all the other High Courts in India and is now overruled by S3 U> 43 (F.B ) where it was h^-fd 
following 21 M. 124 (F.B ) that the High Court has power under s 439 to interfere, on grounds other than want 
of jurisdiction when a Criminal Court has taken action under s. 476 and no change was effected in the revisional 
power of the High Court by the Code of 1898 Under the 1882 Code orders under this section wC^c 
doubtless subject to revision under s. 439 and the words in sub-sec (2) of the present Code, do nO* 

\c> twiks. Vne. ^ tweitVj w 4^. 

order being passed after such inquiry as may be necessary, and that order fs something more than a complaint 
as defined in the Code, for a ^lagistrate who receives it, is bound to take action on it and has not the option of 
postponing the issue of process under s. 202 or dismissing it under s. 203 The words "as tfon complamttnade 
and recorded under s 200“ do not mean that the proceedings taken under subsec. (1) is to be regarded 
merely as a complaint and not as an order The words added to s. 537 certainly contemplate such orders as 
being subject to reMSion, and moreat’er It is not one of the sections enumerated in subsec. (3) of s. 435, 

3 L. B. R.234 (F.B) =3 Cr. L. J. 123. In 28 A. 249, Stanley. C] , was of opinion that an order under this 
section sending a case to a Magistrate, is not really a complaint though it is of the natare of a complaint. 
See 23 A. 219; 26 A. 219; 1903 A. V.N. 22 = 4 A. L.4. 811 = 7 Cr. L.J.3; 1903 A. W. N. 27 = 4 A. L.J. 803^ 

7 Cr. L.4. 1; 20 B 783; SC. W.)l.78; i L. B.R.2S<; SBnr. L. T. 101 = 12 Cr.L.J. 83; 3 Bar. L. T.lt9 ^ 
11 Cr. L.4. 734; 4 Bnr. L. T. 246 = 13 Cr. L. 4.821; 1904-06 U. B. R. (Cr.P.) 4; 1907 U.B R.(Cr. F.)l>» 

6 Cr.I,.J.2S; 4 R. L. R. 140 = 8 Cr. L. 4.351; 9K.I..R. 184 = 15 Cr. L. 4. 83; 5 P. B. 1903 = 103 P.L.^ 
1908 = 7 Cr.L.4. 281; 158 P. L. R. 1911 = 33 P. W.R. 1211 = 12 Cr.L.4. 216 ; 29 M. 100 ; 40 Cr. iH (F.B.) 

It is open to the High Court to consider in resiston whether the person against whom the order is made 
prejudiced bj the absence of a preltnunarj inquirj, 20 aSU; IS &V.H,e91 = 14 C.L. 4. 123 = 12 Cr. UJ.204l 

7 B. UR. 187 = 15 Cr.L.4. Oil; 19C. V.H. 127 = 16 Cr.U4.S»; 48 B. 401 = 26 Bom. UR. 289 ; 7 Lab. 108. 
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55. High Court will not Interfere merely beekOie on fneta It ra&jr t&ke & different Tlew<— Where a 

Magistrate had tnlcen upon htmself the responsibility of starling n case underss 1S2 and2lt,I P.C.andhe 
does this advisedly and his order shows that he has acted with circumspection and mature deliberation, his 
order should not be lightly Interfered with, on a mere question of fact by the High Court In re\ision,J0O8 A.W. 
H. 27ss 4 A. L. J. 803^7 Cr. L. J. 1. Simihrly, the Chief Court of Punjab in 18 P, R. 1902 hlddoun that reMsion 
should be granted only if there be some error of Ian, some irregularity some abuse or failure to exercise jurisdic- 
tion and not simply because the Re\ isionil Court has funned a difTerent opinion from that of the Courts below 
on the merits of the case In23A 249, STkACiiBV.CJ, remarked that if the Court below had proceeded upon 
merelj fanciful ground or grounds so obviously wrong that it could not be said to have formed a serious judicial 
opinion at all then the High Court Mould interfere, exenon the merits, but such power would not beexemsed 
ivhere the Court below liadarrixed at a judicial opinion on substantiil grounds, merely because the High Court 
disagrees with that opinion Th* High Court must have regard to the nature of the revisional jurisdiction 
and must not in a case arising under s 476 any more than m any other case allow what would virtually be an 
appeal from the Court below, 35 C 909} 9 N. L. R. & R. L. J. S3. The High Court will, however, set 

aside an order when the ordering Court in forming whatever ojunion it did takes action on merely lanaful 
ground or grounds so empty, so obviously wrong that it could not be said to have formed a serious judicial 
opinion at all, 10 N, L. R. 177 16 Cr. L, J. 161; 16 Cr. L. J. 1018. 

56. Power of High Court under t. 439 to rerlso orders made by Conns other than crlmiaaL— It is 
now heldby all the High Courts except Bombay and Punjab m 7 P. tf . R. 1903 = 5 P. R. 1903 =7 Cr. L. J.231 
and 26 B.789, that a Criminal Cendi cannot revise orders nude. byCouns other than criminal hotel! 
under s 43S 

(i) Owf Cowr/— A Criminal Bench ol the High Coiut cannot interfere under s 439 with proceedings 
of Civil Courts under this section. Application must be made under s. 115 olM# Oitl J-rocedHre Codi V of 
1903 40 C. 477 , 8 C. h. 73 , a Criminnt Bench may deal with such orders only if authonzed by the Chief 
Justice under s u of tiu High Courts Ml 40 C. *77 (F.B) Seo 28 A. 584 |F.B ) which oierrules 26 A. 3*9 1 
SOH.311,31H.810,26M.189,*L. O.B. 133 «-7Cr. LA. 416,7 L.B B.76 >b 6 Bor. L. 1.144-* 14Cr. L.3.4991 
34 A. 393 , 4 L B R.339-*9 Cr. L J.24. 17 0. a 2S«15 Cp. L. J. 217} 17 M. L.T. 263 » 16 Cr. L. J. 333) 
1915 0. B. R. HI, 83 s- 17 (,r. L. J. 63. An order by aSettlement Officer acung under Chapter X oiihe Btngal 
Tenancy Act% is revisable only under a 1 IS of Ovtl Pneedure Oufe or under s. 15 pf the High Courts Act, 
40 C. 477 (F.B.) 31U.L.J.4<0. 

(ii) Ketenut CbKr/.— When an order under this section is made by a Collector, the High Court 
cannot interfere in revision as the Collector is not an lofenor Crtmiml LourL The application, if any, for 
revision should be presented to the Board of Revenue to which alone the Collector Is subordinate, * A. L.J. 
701 = 1907 A. W. N. 277<-6 Cr. L. 3. 350, 3 B L. R.65*-10 Cr. L. J 399; 15 Cr. L J. 2 (Oadb), 38 H. 72, 
14 A. L, J. 1077. Oi course, the Lolleaor would have had no jurisdiction to proceed under this section unless 
he had been acting as a Revenue Court lu 1902 A. W. tf. 203 a Revenue Court made an order under this 
section and forwarded the accused to the District Magistrate, who acting under sub-sec. (2) of this secuon, 
transferred the case to a Magistrate subordinate to him After an unsuccessiul application to the Sessions 
Judge to set aside the order, the High Court was moved in revision. Held, that iieiiher the High Court 
nor the Sessions J ucli,e had any jurisdiction m the matter If the object of die application was to question the 
original order of the Revenue court, the Appellate or Revisional jurisdiction was in the superior Revenue Court 
and as regards the only order passed by the District Magistrate it was a perfecUy legal order made under 
sub-sec (z) of this secuon 

(ill) District jRegislf or Court cannot revise the orders of a District Registrar, 35 A. 109. 

56-A Procedare when Bench of Chartered High Coart hearing petition from order passed by 
Coart divided.— When the Judges ot a Division Bench diner in a matter under revision beiore them under s. 115, 
Civ P C, the opinion of the '•enior judge prevails, d. 36 of the Letters Patent and not s. 93, Civ P being 
applicable 19 M L T. 591 *- 17 Cr. L. J, 42. j ) 

57. Board of Revenae cannot revise order ot Rovenae Court -^The Board of Revenue has no power 
to set aside the order of an Income-tax Collector directing proceedings under's. 476, 36 U. 72 

SS. Procedure to he adopted when Uanslff desires to show caaie — A Munsiff, as a judicial officer, 
rmnot under tills section direct the prosecution ot a person under ss 2Z8 and 500,1 P C, inrespectof contempt 
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oE Court ind delamation. If the Munsiff desired to show cause against the rule issued by the High Court m 
respect of such a proceeding he should appetr by Cotuisel, 6 C. L. J. 713 

X.-STAY OF PROCEEDINGS. 

59. Power of Chartered High Court to stay proceediugs under this lectlon.— The Madras High Court 
e\en when it was of opinion that it could not retise the orders under this seetion [26 M, 68(F.B.)] held, that it 
had the power to stay proceedings instituted under this section by a CimI Court during the pendency of an 
appeal The power of general superintendence of s. 15 of the Charter Act^mA transfer (s 1.9 of the Letters 
Patent) implied the power to send for the records in any case m the Lower Courts which must of necessity stay 
further proceedings m that case The High Court has the power to point out to the subordinate Courts the 
inexpediency of trying a case When it is likely to interfere with the due course of justice (34 C 843 referred la), 
31 U. SIO s 18 U. li T. 691 » 17 Cr L, J. 42 ; 43 A. 180. 

60. Power of High Court to stay proceedings.— 18 6.729,26 B 73S;23C 610 , 31C.853, 30 U.226 
and Notes under Heading XXIX, at pp 54b and 517 and Note 54 to s. 439 Quare, whether the High Court in 
the exercise ot its civil reviaional powers has power to stay criminal proceedings, 35 C. 909 , 23 C. 610 ; but the 
Cnminal Court should be asked to stay proceedings, 8 C. W. N. 31. 

61. Vthen stay of criminal proceedings derslable.— (a) Pending tK</— It would be a dangerous 

doctrine to lay down any hardandiast rule to the etiect that a criminal trial or inquiry should of necessity 
be stayed, simply because a civil suit has been instituted between the partiesm which some or all of the matters 
matenally in lasue m the criminal case would have to be determined, until the civil litigation was finally 
decided. The casein 34 C. 843 taysdoun no general rule A Court may well hesitate to give sanction to 
prosecute his adversary for an oftence alleged to have been committed during the pendency of a civil litigation 
as, if It acceded to his request, it must, to 'ome extent at least give him an unfair advantage by enabling him 
to hold over the head ot his advera«ry for at least six months the threat of a criminal prosecution which might 
or might not eventually be undertaken. Hut it is a very difieient thing to ask a Cnminal Court which alter 
inquiry held with this very objei.i in v lew, has come to the conclusion tltat there are grounds for starling cnmi 
nal proceedings against an individual to stay its liand indefimtely or at any rate, possibly for some years, 
because that individual has hied a civil «uit As held in 35 C. 909 it is very desirable that such a prosecution 
should be entertained as speedily as possible while the evidence on both sides is fresh, 13 C. W, N. 393 11 Cr* 

L.J.4 In thiscase the civil suit was insttiuted nearly eight months after the criminal inquiries ^began and 
after the petitioner had been called on to show cause wh> he should not be prosecuted. It is not an invariable 
rule that the criminal proceedings should be stayed during the pendency of civil htigaiion regarding the same 
subject matter Certain property was attached m execution of a decree Thereupon accused Nu 1 applied 
to liave the attachment raised on the ground that be had purchased the property Iroin the judgment-debtor 
under a sale-deed executed long betore the date of the attachment In the summary inquiry belore the Civil 
Court, he produced the sale-deed which was supported by the evidence ol accused No 2 The Civil Court found 
that the deed w as a forgery and rejeaed the claim aud then, liolding an inquiry under this secuon committed 
botli accused to the Sessions Court on charges of perjury and forgery During the pendency ot'diis inquiry, 
accused No i filed a civil suit to establish the genuineness of the sale deed and to set aside the attachment. 
He also applied to the High court to quash the commitment otstaj crmunal proceedings pending the disposal 
of the civil suit Held, reiusuig the application, that the mere fact that a regular suit was hied to establish the 
genuineness oi the salesleed was not a sufhaent ground lor quashing ihe commitment or for adjourning 
the trial pending the hearing of a cml suit, 18 B. 581. Where on the refusal of the Distrirt Kegisirar to 
register certain documents, suits were insutuied l^ the petitioners for the registration of the documents and the 
District Registrar ordered die prosecuuon oi the petitioneis for forgery of the documents, the High Court 
being of opinion that the petitioners had followed regular course presaibed by law to obtain registrauon 
stayed the criminal proceedings for three months only, in order to prevent the petitioners postponing the 
cnminal proceedings for a long lime by mtroduang delays fn the conduct of the dvil suit, 14 C. W. H. ISL 
See also IS Cr. L. J. 1 (C.) , 9 P. W. R. 19 IS and 8 P. W. R. 1916. 

(d) Criminal Proceedings instituted se/ien civtl smU pending — \\ hen a cml suit is pending, proceed 
mgs are instituted in respca of an ofTence under s. 474. 1 P C., alleged to have been committed In the course 
of sucli suit It is expedient that Cnminal Proceedings should be deferred pending the hnal disposal of ihe civil 
suit, 19 C W. N. 129 » 16 Cr. L. J. 309 

(f) pending tf/zeui— Though ordioanly the High Court will not interfere with the disaelion of the 
trying Magistrate and suy proceedings in a Cnminal Court, pending the disposal of a second appeal on the 
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avil side yet it uill undoubtedly do so when {mpentiiely required in the interests of Justice 6 C.S03}B L.R. 
Snb 7oI «5;16 B 729, 18 B 981j28B 783t «C W N Mj SaLJ 233j 23 C 610} HGW N 181, 84 C. 
848, 31 M BIO It was held id 33 C. 909 Jottovnng 26 B 789 that where a Civil Court on passing orders 


oi Livii pioi-eeamg is not a suthcient reason to quash tinder s 215 a commitment made under s. 47a See also 
14 Bom LB 668 = 1 Bom Cr C& 218 = 13 Ci> L J 843 and 21 P W It 1912 23 Cr L J. 179 

62 Sessions Jadgo cannot stay proceedings of Cltll CearL— A Cutl Court acting under s 470 or 
s 478 not being an inferior Crimiml Court within the meanins: of s. 435 a Sessions Judge has no jurisdiction 
under these sections to st^y the \ roceedings tikeo by a Cml Oourt ns he cannot call for the records In such a 
case Weir II, 602 See also Note 26 at p 1050 

XI —APPEAL 

Under the new imc dment it will be found that s. 476-A enables a superior Court to make a complaint 
where the Subordinate Coi rt has omitted to do so and under s 476-Dan appeal Is expressly provided for from 
orders under s 476 

476"A. The power conferred on Cml Retenuc nnd Criminal Courts bj section 476 
Superior Court may subjection (1) may be exercised m respect of any oflence referred to 
complain where Sub therein and alleged to hate been committed m or in relation to any pro- 
omme?to^o'?o ^ ^ * ceeding m any such Court by the Court to which such former Courtis 
subordinate within the meaning of section I9o sub-secUon (3) m any case m 
which such former Court has neither made a complaint under section 476 in respevt of such oSence 
nor rejected an application for the making of such complaint and where the superior Court makes 
such complaint the provisions of section 476 shall apply accordingly 

Notes —1 Under the old Code there was a conflict of deasions as to w] ether an Appellate Court can 
institute proceedings under this section when the Lower Court has omitted to do so (r^ 32 B lBi,3IC.SSl, 
10C,W N 1091J. 

But now under the present amendment under the new s. 476-A a superior Court may complain where 
a subordinate Court has omitted to do sa 

2 Direction to complain by the higher Court pending an application for sanction before a lower 
Conrt^The pendency ol an application for sanction before a lower Court does not prevent a higher Court from 
granting a sanction under s 476-A of the code 28 Bom L. H 713 

476-B, Any person on whose application any Civil Revenue or Cnmmal Court has 

. refused to make a complaint under section 476 or section 476-A, or against 

whom such a complaint has been made may appeal to the Court to which 
such former Court is subordinate within the meaning of section 195 sub-section (3) and the superior 
Court may thereupon after notice to the parties concerned direct the withdraival of the complaint 
or as the case may be itself make the complaint which the Subordinate Court might have made 
under section 476 and if it makes such complaint the pronsions of that section shall apply 
accordingly 

Hotel— 1 No appeal to the High Conrt against an order made nnder leetlon 476 B — ReveriioBal 
lueUdlcUon not ordinarily exercUed.— No appeal bes under the provisions of tlie Cnmmal Procedure Code 
against an order made by the Court to whidi the Court making a complaint under s. 476 is subordinate 

Although the High Court may m extraordinary cases exercise revisional powers In cases falling 
under s 476-B of the Code yet generally speaking where the Lower Appelhte Court withdraws a complaint 
made under s. 476 it is very difficult for the High Court to interfere in revision. 

The question whether a complaint should be made under section 476 is almost invariably a matter 
oi discretion and if the trial Coi rt or the Court to which it is subordinate thinks that no complaint should 
be made it is notdeslrable that the High Court should i nt er fe re . 
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ss 476 — 476-B } offences affecting the administration of justice. 

Under s 476 as amended the Court is directed, m case It thinks that proceedings should be taken, 
to make a complaint in wnling signed by the presiding officer of the Court and forward the same to a 
Magistrate oi the first class having JunsdicMon 

A Court proceeding under s 476-B should, if it quashes the direction to prosecute, direct with 
drawal of the complaint , it is not enough to direct that the sanction granted by the tml Court should be with 
drawn, 26 Bom. L. S. 289. 

2 Abatement of appeal on the death et the appeUant'^The right of appeal under s. 476-B does not 
sunue on the death of the appellant and the appeal abates. 47 A. 3S9. 

3. The dnty of the Appellate Conrt under a.476*B.— In deciding an appeal under this section the Appeal 
Court should reconsider the entire matter on its merit and should take a complete rei lew of all the facts and 
if the Appellate Court is not satisfied tliat a pnma f \cxe case has been made out, the order appealed against 
must be set aside The words *' the offence which appears to have been committed ' mean the facts before the 
Court, unless rebutted, show that an offence has been committed. 23 A. L J. SIS. 

4. Operation of ss. 476-A and 476-B. — From tlie scheme of the new amendments it appears that if 
the Subordinate Court has neither made a complaint under s 476 nor rejected an application {or the making of 
a complaint, then the Superior Court maj lake aaion under s. 476-A and make a complaint. But where the 
Subordinate Court has rejected the application or has granted that application b> a formal complaint, then, the 
procedure contemplated by the Code is by way of an appeal to the Superior Court under s 476-B 

Further, that an appeal under s 476 B of the Code is barred under Ait 154 of the Limitation Act if 
filed more than thirty da>s after the order rejecting the application under s 476 52 C. 1009 

a. Tfbether an appeal lies to the High Court nnder i. i76>B from an appellate order of the 
SUtrlct Jndge making a eeraplafnt which the Ssbordiaate Judge refused to field, that no appeal lies 

under s 476-IJ of the Code to the High Court from an appellate order of the District Judge making a complaint 
under s 476, which the Subordinate Judge might himseU ha\e made but refused to make, 6 Lab. 56. 

But tee S Pat. 262 uhere 6 Lah. 56 is disapproved and it is held that an appeal lies on behali of the 
person against unom complaint is made by the District Judge In the Patna as well as the Lahore case the 
facts were the same In both tlie cases the Sub-Judge had reiused to make a complaint and from this order an 
appeal was preferred under s 47e B to the District Court, and the Distna Court passed an appellate 
order under s. 476-B to lodge a complaint It goes without saying that in the case of every order to hie a 
complaint whether made b> a subofditme or superior Court the procedure laid down under s 476 is to be 
followed in sending the comiihint to the nearest Magtsiraie etc though the application may be made by a 
party under s. 476 or 476-A or the party may ask the Court to file a compUint in an appeal under s 47b-B 

The Patna High Court appears to hold that in appeil is provided under s 476 B m all cases where, 

■ Any person against whom a complaint under s. 476 has been made by an> Court. (5'ee 5 Pat. 2T4 ) This 
is how the s 476-11 is construed by the Patna High Court The words ‘ any Court ' may mean the Court of 
of First Instance or the Appeal Court and would include both the Sul>-Judge and the District Judge And 
the conclusion arrived at by the Patna High Court is that where any Court whether the trial Court or the Apf>eal 
Court lodges a complaint by following the procedure under s 476, a right of appeal is given under 
« 476-B to a person against whom such complaint is filed. 

But It IS submitted that the Patna decision cannot be upheld, and, on the contrary, the decision in 
5 Lah. 56 correctly interprets s 476-11 for the following reasons — 

UJ The policy of the Criminal Procedure Code is not to allow two appeals as a rule incntmnal matters. 
According to the construction put by the Patna High Court on s. 476-B there would be two appeals under 
tint section. 

• (2) The words “or s. 476-A’ in s. 47frB would be quite superfluous, because every District 

Judge liking action under s. 476-A will have to proceed under s.476 and to file a complaint under s. 476 So 
e\ cn w ithout the mention of s. 476 A In s. 476B an appeal would he under that section as the actual complaint 
is filed by the District Judge under s. 476 , 

(3) Seetfoo C7S-B has tba wenfi— 

“ Any person on whose The wind apphcation is very important and dearly indicates the 

circumstances under which an appeal is allowed under & 476-B. 
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Under thli leetbn *n appenl is onij allowed la th« following cases — 

(rt) When Til ajjplKntion is mide under s 476 to the trial Court. / e , Siib-Jucigc ind he refuses toRTanti 
(6) When in ipplicition is made for tl»c first hme to the District Court under s. 476 (where no 
application was mide to the trial Court \.e , Sub-Judge) md the District Court .icts under s t76 A 

For purposes of appeal, s. t76-U comemplites an order refusing a eomphmt or miking i complaint 
on an by a pirty either under s 476or476'A Over such an order on siidi in apphcalion onIj a 

right of appeal is allowed under s tTfi-Il This section does not seem to contemplate a right of appeal over an 
appellate order rejecting of making a complaint, whicli order i*. itself pissed m an ippeil under s 476-B and 
which cannot be said to have been pissed on an applicition either under s. 476 or 47&-A 
On this point, jee abo 26 Bom L B. 289. 07 Cat 470. 

6 Whether revision lies to the High Coort over an appellate order passed nnder ■ 476-B.— As regards 
revision all the High Courts seem to hive been agreed that in most cases revision lies to the High Court over an 
appellate order passed under s. 476-B by a District Court Ste 26 Bom. 1.. R. 239 , 02 Cal 478 ; 0 Cah 66 ; 0 Fat 
262. But the Allahabad High Court Ins htH that there is no revision to the High Court under s 439 in caseo* 
an order pissed under s 476-B by a suiverjor Cwtl Court 24 A. L. J 217; 26 All 219 (P B \ followed In this case 
the MunsifI dismissed an application tinders 476 and rclwsed to file a complaint Thereuasanappealoverthis 
order to the District Judge and the District Judge under s. 47trR allowed the appeal and ordered a complaint to 
be filed under s 476 Under these circumstances It was held thit where an order is passed under s 476 by a 
superior Civil Court the case docs not fill under s 439 because ss 435 ind 439 must be read together and under 
these sections High Courts have power to revise the Records of only Criminal Courts and not Civil Courts. 

The word proceeding mss 433 and 439 refers to a criminal proceeding, and therefore where a 
superior Civil Court acts under s. 476-B the proceeding Is a civil proceeding and notaaiminal one and so 
ss 435 and 439 cannot apply to such a proceeding and therefore there cannot be any revision 

ln26Bem. L. B 289 the proceedings concerned wereinthe Civil Courts, and revision was sought 
over an order of the District judge in a civil matter and still It was held that though an appeal would not he 
over an order passed by a District Judge under s 476-B still revision may lie under s. 439 though the High 
Court as a rule, will not interfere with the discretion of the Lower Courts In view of the remarks lo 
24 A. L J 217 the decision m 26 Bom L. R. 289 will have to be re-considered. 

7. Limitation In the case of aa appeal noder r« 476-B against an order making a complalat— 
Limitation begins to run from the date of the making of the complaint and not from the dale of the order of 
the District Judge directing that a complaint be drawn up because s. 476-B of the Code gives a right of appeal 
to a person against whom a complaint has been made 7 Lah 77 Cf Note 4 above for limitation in case of 
rejection to hie a complaint 

A77, (Power of Court of Sessions as to such offences committed before itself) omitted by 
’s 129 oi Act XVIII of 1923 
The Joint Committee Report, 1922, says — 

Section 477 is tncoiisistetit aith section 476 ss proposed by the Bdl beesuse the htter 
section made it obligatory on the Court to make a complaint and send it to a first class Magistrate 
This defect has been removed by one of the amendments we have made m section 476, but vve are 
doubtful whether s 477 should stand We vonsidcred a proposal to enable a Court of Sessions 
to try a case committed to it after a complaint had been made by itself but we do not think it desir 
able that a Court which has instituted the proceedings should dispose of the case itself, and we have 
therefore, introduced a clause into the Bill repealing s 477 *’ 

478, (1) When any such offence is committed before any Civil or Revenue Court, or 
brought under the notice of any Civil or Revenue Court m tlic course of a 
power of Civil and judiaa! proceeding, and the case is triable e.rclusively by the High Court or 

Revenue Court to Court of Sessions or such Civil or Revenue Court thinks that it ought to be 
complete tngutry and ^ ^ ^ . 

commit to High Court by the High Court or Court of Sessions, such Civil or Revenue Court 

or Court of Sessions. may, instead of sending the case under section 476 to a Magistrate for 
inquiry, itself complete the inquiry, and commit or hold to bail the acaised 
person to take his trial before the High Court or Court of Sessions as the case may be 
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(2) For the purposes of an inquiry under tins section the Civil or Revenue Court 
may* exerase all the powers of a Magistrate, and its proceedings in such inquiry shall 
be conducted as nearly asmaybe in accor^nce with the protisions of Chapter XVIII, f “ and 
of Chapter XXXIU m cases where that chapter applies and shall be deemed to have been held 
by a Magistrate” 

Notei.— 1. Scope of the wordi “ any inch offe«»ce.*‘~These words mem an oflence referred to ins 19S, 
and not an ollence referred to in that section qualified by the circumstances under which it is committed, \ e, 
■committed by a party to any proceeding, in any Court, m respect of document given in evioence m such 
proceeding, as described, m cL (c)of s. I9S of the 1682 Code, 22 C. t004; 11 B 531, contra 15 U. 224 and ue 
Notes 3 and 20 to s. 476, ST C. 250. This section must also be regarded as supplementary to s. 195 

2 Preliminary loqalry tteeeis&ry and the pracedere under Chapter X711I must he strictly followed 
— A Civil Court has no power to order the commitment of a person for offences under ss. 471, 466 and 193, 
I P C, without holding ihe preliminary inquiry required by this section, 23 W. B. 52 Where a Court elects 
to commit the accused itself, the procedure as to preliminafy inquiry into cases tnable by a Sessions 
Court (Chapter XVIII) must be stnaly followed, 4 tf 22T Weir 11, 585, The preliminary inquiry must be 
conducted strictly under Chapter XVll I! the oflence has not been committed before Court itself, or i! the 
■offence be one not exclusively cognijable by a Court of Sessions (or one which m the opinion of the Court 
ought to be tried by a Court of Sessions) ihe Court which considerafurlher inquiry to be necessary cannot commit 
the ease to the Court of Sessions, but must send it to a competent Magistrate, 4 B 287, see 15 A. L, J. 803 ; 
40 A. 31 

3. After taking steps aoder t. 476, Court cannot proceed under this section —The procedure prescribed 
tn this section, wz , of completing the investigation and committing the accused, etc, is only alternative, and 
When a Civil Court has once sent a case for inquiry under s 476 before a first class Magistrate, and the Utter 
■disdiarges accused under s 209, the Civfl Court has no power to revive the case against the accused and issue 
notice upon him to show cause why he should not be proceeded against before itself, Raianlal 959. 

4. Proceedinia which may be coostraed as orders under thb section _An Assistant Sessions Judge 
before whom a witness gave a false deposition, took cognizance of the case under s. 190 (r) m his capacity as 
Distnci Magistrate On objection being taken for want of previous sanction under s. 19S alleging that the 
action taken by the officer as a District Magistrate was not tantamount to a smction by him as a Civil Judge 
held, that the action taken by the officer was m effect action which as a Civil Judge he was perfealy competent 
to take under this section as the oflence was brought under his notice as a Civil Court in the course of a 
judiaal proceeding As a Civil Judge he could cither transfer the case to himself as n Magistrate for encjuiry or 
completing inquiries as a Civil Judge commit the accused 9 Boro L R. 212 » 3 Cr. L J 202. No action having 
been taken on a sanction a complaint was lodged by the ATor^tfeol a Magistrate under the orders of the 
Magistrate in the Court of the nearest first<la3s Magistrate Held that the proceedings were instituted under 
s 476, 34 B. 88 

5. Sessions Judge not entitled to stay proceedings of Civil Conrts nnder this section.— A Civil Court 
acting under s. 476 or this section, not being aniirfenor Cnminal Court within the meaning of s 43a, a Sessions 
Judge has no jurisdiction to call for the records of a Civil Court and to stay the proceedings relating to an 
inquiry into a charge of an offence held by that Court under this section, Weir 11, 602, see Note 68 to 
S.476. 

6 Stay of erlmtoal proceedings pending elvD lltigatfoo. — See Note 67 under s. 476. 

7. Whetbtr anorderof commitment under tbb eecUonby a Judge of the High Coart can be qoubed. 


quashed, 43 U. 86 1. 

^ TS« «or4« (cor** to the OravK m of • ««l ** «r«e» onutroij br Act XllofltU 

t Tbto* wrAi se4 £c«rto **— * istortcf by iM, 
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479. When nn> such comnitraent is mnde b> a Civil or Revenue Court the Court shall 

send the charge with the order of commitment and the record of the case to 
or^R^enue Court In Prtsidencj Migistrale, District Magistrate or other Magistrate authorized 
such cases to commit for trial and such Magistrate shall bring the case before the High 

Court or Court of Sessions as the case ma) be together with the witnesses 
for the prosecution and defence 

Notes Sef s. 206 as to Magistrates authorized to commit for trial 

480. (1) When any such offence as is described m sections 17o 178 179 ISO or 

Proc dure in certain Oic Indian Penal Code is committed in the view or presence 

ca«:eTo1 contempt any Civil Criminal or Revenue Court tlie Court maj cause the offender 

to be detained in custodv and at an> time before the rising of the Court 
on the same day ma} if it thinks fit take cc^nizance of the offence and sentence the offender 
to fine not exceeding two hundred rupees and, in default of pa>ment to simple impnsonmenC 
for a term which maj extend to one month unless such fine be sooner paid 

(2) Nothing in t section 29 A or Chapter XXXIII ' shall be deemed to appl) to 
proceedings under this section 

Notes.—! Scope of th* sectloBS referred to — S t7»— Omission to produce a document before a 
public servant by a person legally bound to produce such document S 178— Refusing oath vvhen duly required 
to take oath b> a public servant S 179— Refusing to answer a public servant authorized to question, S ISO— 
Refusing to sign a statement made to public servant when legally required to do so S 228— Intentional insult 
etc to a public servant sitting in ary stage ol a judicial proceeding 

2 Form of warrant —As to the form of warrant m certain cases of contempt when fine is imposed, 
j«Sch\ Form No 33 As to the form of ihe record sets 491 C/ Notes at pp iii and iv of the Appendix. 

3 Prevarication may amoont to contempt —Prevarication by a witness inaj though it does not 
necessarily amount to a contempt of Court within the meaning of s 2'>8 I P C and under this section !0 B 
H C R 69 , see ccf /ru 4 B H C B Cr Ca 6 and 7 , IS W R 5 

4 Latitude mast be allowed to counsel In conducting the case Notes 2 and 2 under s -ISI 
Some latitude should be allowed to a member ot the Bar insisting in the conduct of his case upon his question 
being taken down or his objection noted where the Court thinks the question mad msMble or the objection 
untenable There ought to be a spirit of give and take between the Bench and the Bar in such matters and 
every little persistence on the part of a pfeader should not be turned into an occasion for a criminal tnal 
unless the prisoner s conduct is so clearly vexatious as to lead to the inference tliat his intention is to insult 
or to interrupt the Court 6 Bom L R 341 Anirrelevantquestionput to a witness cannot amount to a contempt 
under s 228 I P C though a persistence in vexatious or irrelevant questions after warning might amount 
to a contempt 44 P R 1B67 But5rc46 B 973 

5 When there U no Intention to insult, there can be no contempt— 3irr Note 1 under & 4S4 — 

Where an accused person in making an application for transfer of the case pending against him inserted m 
such application assertions of a scandalous or defamatory nature concerning the trying Magistrate that 
there being no intention on the part of the applicant to insult the Court but merely to procure a transfer of 
his case the conviction under s 228, 1 P C was bad 1893 A. W N 145 An application for transfer from a 
particular Court on the ground of a probable miscamage ol justice is not a contempt 34 P R. 1869 A 
Court has power to deal with an accused only if he committed one of the offences enumerated herein a 
person therefore cannot be convicted under this section for walking with creaking shoes near the Court room 
SU.L T 236 = 9 Cr L J 309 In S3 A 284 the case in 189B A. W N was followed 

6 No contempt, unless Uagbtrate sitting In conrse of Judicial proceedings —In an inquiry held by a 
second-class Magistrate about a breach of the peace which arose in consequence of a dispute between two 
castes the accused said to the Magistrate in a defiant and insolent manner that he would never permit the 


• Tie wo d. whether be Is on Euroi^een Dr t ebsob ector n t «e eom tied br Act XII of 1123 
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castes to be friend^' even U the Magistrate were to shoot Mm dead '* The Sub-Mdgistrate thereupon fined him 
RS SO ind the Joint Magistrate revetted thi cdnvtction odthe ground that he wds not sitting in ahy stage of h 
judicial proceeding and this reversal was upheld the High Courtas perfectly correct, Weir 11, 603. Whiles 
T^hsildar w as hearing a civil case, he allowed the proceedings to be interrupted by the accused, a lambardar^ 
who hdd brought part ofa sum due from him for re\eaue and in the course of which the accused waS alleged 
to have abused the Tahsildar and was prosecuted, A/Af that the Tahstldar was not sitting in any stage of a 
judicial proceeding and the conviction under s 2i8 was nnsustainable 40 F. R. 1831 j tee also 88 P. ^ 1886. 

< 7. Section not applicable to village headmen la Madraa^The head of a village is a Criminal Court, 

but he cannot take cognizance of a contempt under this section, because under no provision of the law has he 
p6wer to fine. — Mad. H C Pro , iSlhJuly, 1870 Ss. 480—432 do not apply to Village MunsiS therefore, where 
a Village Munsifi was intentionally insulted in the disdiarge of his Magisterial duties by the acatsed, who 
was thereupon convicted by a seoond<]ass Magistrate on Police report held, that the conviction was nght as 
the Magistrate had junsdiction and the want ol sanction or complaint on the pait of the Village MunsiR was 
a defect curable by s. 537, IS U. 131. 

8 Contempts mast be dealt with before rblng of Coart.— The procedure laid down m this section 
should be s^nctly followed. The provisions of the section should be applied Ihen and there, at any rate before 
Its nsing, by the Court in whose view or presence a contempt has been committed whicli it considers should 
be dealt with under this section. Where a Magistrate, m whose presence ‘contempt was committed, took 
co^izance of the offence imitfediatly, but In order to give the ao:used an opportunity of showing cause, post 
poned his final order for some days, held that, under the circumstances, it was doubtful whether there was any 
necessity for the Magistrate to postpone the final order uniil the accused has had an opportunity of 
showing cause against it, and that he should have directed the detention of the accused and dealt with the 
matter at once or before his rising, 11 A. 361. When a proceeding under this section was instituted immediately 
after the reading out of a final order and it was objected that the judicial proceedings have been concluded 
by the reading of the final order, the Court could not proceed under this section held, that the accused was 
rightly convicted under this section, 16 P. R. 1897— /Vr Rob, C.J It might also be held, that the Whole sitting 
of h Court for the dlsposbl of judical work from the opening to the rising of the Court is a judicial proceeding 
and that the accessary interval benveen the conclusion of one case and the opening ol another is a Stage in a 
judicial proceeding S 482 need not be read with this section and that section does not require the Magis- 
trate to draw up proceedings on the same dty that the oRence is committed, 83 C 161. Tlie rule applies only 
to action taken under this section. 

0. Change of eapaelty of offended oCSeer does oet give JeriidlctioD-— An officer before w horn whilst 
acting in a particular capacity an otlence under s. 228 , 1 P C , is committed, cannot in another capacity take 
up and try the oReiice Where the officer does not follow the procedure laid down in this section the case 
must be tried by an ofheer other than the person before whom the contempt wa^ commuted 12 W. R. IS See 
alsol8W.R.3. The Ruling m 22 W R. 10 to the effect, that if the Court does not proceed under this section 
or s. 432 It cannot make the contempt the subject ofa complaint under s I9Stoa Magistrate, is perhaps of 
doubtful authority having regard to the language of s. 195 

10. Sentence cannet be passed In excess of Ra. 200 for Interraptlon.— Notwithstanding the provisions 
aj to punishment In s. 223 I P C,aCouri proceeding itselt under this section (tr, when dealing with an 
offence) cannot pass a sentence in excess of that presoibed herein, Weir II, 60X li it con:>iders a fine too light 
a sentence for the offence, it ought, under s. 483 to refer the case to some competent Magistrate, 10 tf.'R. 47 ; 
Ratanlal64. 

11. Right of appeal —An appeal lies from an order under this section. See s 486 and a Sessions 
Judge cannot dedme to interfere on appeal, merely because in his opinion 'the matter ts a mere trtfle' 
He IS bound to bear the appeal, and to come to a fiodiog,ufaether the conviction islegal or ilJegal, Rataalal 978. 

12. Imprisonment indefanlt to b« In ClTllJalL— Though the section IS silent as to the jail in which 
the imprisonment is to be carried out, the offender is generally sent only to the Civil JaiL Where a person is 
committed to jail for contempt, the Got ernment is bound to supply him with rations, in the same way in which 
they are supplied to the other pnsoners in the pil. S W. R.Cr.(I,et.)3t. 

IS. No process fee payable by party.— No fee is chargeable forservingandexecuung any jxocess such 
as a notice, rule, summons or warrant oi arrest which may be issued by any Court of its own motion, solely for 
the purpose of taking cognizance of and punishing any Kt done or u ords spoken in contempt of its authority. 
KVAMrr,jS.87 
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II, H&i a Chartered ni|h Conrt power to panUh for contempt of Inferior Cenrti? — In Coiernor of 
Btngalv Molt Lai Ghosh, 41 C. 173, the Calcutta High Court held, that It Ind no jurisdiction to pumsh,asaB 
offence in a summary proceeding conduct in relation to a proceeding, in a mofussil Criminal Court, such as 
commenting on a case pending before that Court and differed /rotn the decision of the Madras High Court in 
SI U. L. J. 833 (F.BOs 12 Cr. h. J> 025, uhere it ivas held that he High Court had jurisdiction to punish in a 
summary proceeding contempts of inferior Courts. See Note 1 under section 2 of the Appendix. 

15. Comment on pending proceedings may amoont to contempt— It is a contempt of Court to make 
comment on a pending case if the comment can tn the least be taken to have the effect of prejudicing the fair 
tnalofan accused person, 14 Bom. L. B. 231 =, 1 Bom Cr.CL 105 >=>13 Cr. L J. 461. An artide m a new-spaper 
reflecting on the party to a smt, more especiallj when he is under crossyexamination is a contempt of Court. 15 
C. V. N. 771. As the Uu now stands it is only the Chanered High Court that have power to punish for such 
contempts 

16. Snlt against Magistrate for panlshtogpereon coder tbU teetlen when offence committed.— iVliere 
aMagistrate charged a person with an offence under s. 223, 1 P C, alleged to have been committed by the 
accused by walking In view of the Magistrate with shoes on, while discharging hts duties as a Magistrate and it 
was found that he acted bona fide, htldno suit could be maintained against him in damages, 9 H. Ib T, 414. 

481. (O In every such case the Court shall record the facts cotv 
c^Record in such stituting the offence, with the statement (tf any) made by the offender, as 
well as the finding and sentence 

(2) If the offence is under section 228 of the Indian Penal Code, the record shall show 
the nature and stage of the judiaai proceeding m which the Court interrupted or insulted 
sitting, and the nature of the interruption or msuU 

Notes.*-!. Disregard of proeedare wlU iatd to rerersal of eoDyletloa,— Where the procedure laid 
down in this section, as respects the recording of facts constituting the offence with any statement that 
the offender may make, as well as the (fading and sentence was disregarded, the High Court set aside the 
conviction as illegal, 4 M. H. C, B. 239. The directions of this secuon *' to record facts constituung the offence,' 
are mandatory, and the omission to record the particulars mentioned herein any proceedings taken under s. 480 
IS fatal to such proceedings, 10 C. W. N. l062«s4C.L.J.4i9«*4Cr. L J,21D. 

2. Record mast show nature and stage of Jodiclal proceeding —Where ail that appeared from the 
record was that the Court of a Tahsildar was at a certain village for the purpose of attesting transfers m his 
capaaty of a Revenue Court and that the accused had in tlic course of a convemation acted insolentJy and were 
convicted under s. 480, but the record did not show that at tlie time of the insult the Tahsildar was acting in any 
stage of a judicial proceeding held, the conviction must be set aside for non-compliance with the provisions oi 
sub-sec (2) S6 P. R. 1886, Where there is no ev idence on the record from which it can be gathered what was 
the judicial proceeding or whal was the stage ol that proceeding which was interrupted, the order cannot be 
sustained though any irregularity can be cured by s. 537, 19 Cr. L J. 631 (M ) 

3. Specific offence charged mast be stated and opportanlty of answering It glren.— A contempt of 
Court being a criminal offence, no person can be punished for sudi unless the speafic offence charged agamt' 
him IS distinctly stated, and an opportunity given iiim ofanswermg— //i r# (1880) D. R. 2 P. C.108f 
IS a W.N. 685 >= 19 M. L. J. 324 (P.a) 

4. Trivial incidents ought not to be msgaifledlnto offences — See 4 M. H.C.B. 146 at p. 147, where the 
Appellate Court held it to be no contempt, a laugh and hesitation in speaking, which the Lower Court held to 
be one It was found there was no inteniion tomsuUthe Judge As to whether prevarication would constitu 
contempt, see also S U. U T. 286 <= 9 Cr. C. L. J 309 Notes 3 and S under s 480 and Notes to s. 484 

482. (1) If the Court m any case considers that a person accused of any of the 

referred to m section 480 and committed m its view or presence should 
Co'’u“'’raS.dm 'tot than m drfault of payment of fine or ' 

case should not be exceeding two hundred rupees should be imposed upon him, or such 
lion 480 ^'^ under sec* j, other reason of opinion that the case should not be dispo^ o 

under section 480 such Court aftw recording the facts constituting the offer*^ 
and thestatement of the accused as hereinbefore provided, may forward the case to a MaglStr* c 
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Scripture? C-cpoimJeil ftUil Ulustratcfl ” (Lomloa, 185G) , * Hic Pogli'hoian’? Greek Canconlancc of the “Sev Te*tiiK'*c!'‘ 
(XewYork, 1&59) , Srmth’a “Dictionary of theBAlc’ (liondoo, 16Gt) , and t\»c Scripture Vpcaliularic'i conUiad mUe 
Dicljoaanea of Perryj Knowks, Smart, 'Woi«»ltJ, and OgiUie* For the proper names in the ApocrpfJa, ti-c hoob 
them^elieg la tins eonection hare been carefully eaaminwl A «Jiail ir four«e has Lecn pursued in regard to ihe name? eon 
taiQcl la tile Douaj BiWo Particular attention lias bnen pnidlo the orthography, and, la all cases of donhl, tie tngiaa! 
editions of holli acr'ions have been diligently colblcd with tl o hc«t uiodcra editions, m order to in«nre a? great * degree 
of accuracy as po “lUe 

The pronoocialjon of Slolera Gcograpliical and Ciographicnt Isnmcs lia3 been attended to by Dr. Jo-tph ’Dioiiiij, 
rf nuialeJphifl, the author of the system of pronunciMwn m Lippmcott’s “Gazetteer of the'l\otld ” Hit ana hat hwato 
exhibit the proDuneiation of eucli modern prr^i- Dimes, — including lho«c of distinguished living per oiu, — togstler 
with such names of eminent mediaval clnraciers, r», from their foreign, u«u«iial, or irregular *pclhng, might occasico 
perplexity »n reading or public speaking Tlic account of the Elements of Pronunciation of the I'bncipal 3 lod#rn 
guages of Continental Europe has been very citefuUyprepired, and will be f lund sifficjeotlj comprebcnsive and 
for tlic purpoics of those for whom it is more especially designed The sy *16111 of notation employed is that u^fd w tie 
body of the Dicliouary, with nddnional signs for foreign sounds, and it serve*, in most ca»es, to exhibit llie 
wjih prccwion, and in all other ca«e3, n ith eneb nn approximation to the true sound ns, in Eogh«h discourse, is 
prefent le to a mmiitc and idiomatic ncciiracy 

As an npproprnte ncccmpanirocot to the«c mo toeabulane®, there are given nn “ rtTmological Vocabithiry of 
Gtograpluoal Names ’ nod a li«t of ‘ Common bngl««h Chrisiiin Nomes, with their rronunciation. anlih>.ir Et.t*'*''^*"** 
in Seteral Other Languages, nhuh, itii tlionglit, mil prose both intercsiiDg and in«tructiro to tlioes who lime pcfaiim 


to consult (hem 

Tlie Table of “Quotation*, Words, Phrases, Ac , from tbe Greek, the Lntm, and Modern Toreign longuag^** 
rceeived cwcful rovsioii and mtuy important Additions Tlic three parts, or nlplnbct* into which, tn fornter 
was distributed, liavo been blended into one for the greater convenience of the con«uUer la its present improrfd fono. 
It IS behered to bo m complctv. and sitisfactory is any utihm the reach of tho public 

The Tnbloof ‘ Abbrcnition? given in former editions of the Dictiomry has been thoroughly Tcvised ao1 
Urged , and, for general use, it ooiv forms one of ihe nio«t cxleusivo lists of tlie kin I to be found in doy w ork of jv’*’®'*®*'® 
tn tlio language 

The Table of “Arbitrary Signs’ has been very much unproved by the addmou of miny new eliaricterS) end by tb» 
explanation of such as ongmilly possessed i significance other tbtui that conventionally assigned to them Wuh th« ^‘®b ® 
exception of iho symbols originally used to distinguish tlie asteroids, no notice Ims been taken of signs uhieh 1 are bivoui® 
obsolete as (hose u«ed in Dooni*day Book nnil by astrologers and tins ol Kr chemists Full lists of tiieso may be 
Crnbb’s “ Univcrsil Technological Dictionary,” Savage a ‘ Diciionaty of tlie Art of Pnnnug,’' Johnson’s “Typo'u^l’**'^’ 


and other like works 

The repetition in a classified arrangemeut, at the end of the book, of the wood-cuts distributed tlirong 
addition of numerous larger engravings (hit could not l>e lutroduced into the mam vocabnlaiy, give to 


gh it, 1*“^ 
°II)e u-o^k rt> 


eohaaced value, which, it is believed will be gcuernUy recognized and appreciated 


Bosres, /u/'y tSfil 

* The S'-nplure t ocsbularf in Iho wetV Uere tefenedto tOsdrw** Compiehe&site KagUih Diqtioaary” Lob3«j mfl GUsj!0», ^ 

Il,A«d CuJt, F S A. 
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OFFENCES AFIECTING THE ADMINISTRATION OF JUSTICE 


toil 


having junsdiction to try the same and may require security to be given for the appearance of 
such nccused person before such Magistrate or if suffiaent security is not given shall forward 
such person in custodj to such Magistrate 

(2) The Magistrate to whom any case is fonvarded under this section shall proceed to 
hear the complaint against the accused person m manner hereinbefore provided 


Notes— 1 Trial to be bjr offleer other than the one before whom contempt was committed — 
Section 482 distlnrtly contemplates that the trial is to be by a Judicial officer other than the person before 
whom the contempt was commuted There is nothing to warrant the inference that an officer before whom 
while acting in a particular capacity a contempt has been committed punishable under s 228 I P C can in 
another capacity take up and try the offence an offence committed against himself If he could do so it 
would be m violation of that fundamental rule in the admmi:>tration ui justice that no man can be a judge in a 
case wherein he is interested Per Norman J 12 W R 18 at p. 21 

2. Case not to be dUmlised becaoie Cosrt ie anable to record any statement — The Court should 
record a statement of facts constituting contempt and the statement of the accused and then forward the case to 
a Magistrate 11 W R. 49 Where a Court proceeding under this section was unable owing to the ofiender— a 
barrister— having left the Court house to record any statement from him explanatory of hts conduct held that 
the dismissal ol the case on the ground of no such explanatory statement being recorded was improper Vfelr II, 
604{ 6M H.C.It.Appx.XTI 

3. Section 480 does not limit the time for tnstltatton of proceedlogs aeder t. 482. — A Court acting 
under this section is not bound to take proceedings on the same day as it is when acting under s 480 33 C 161 


When Registrar or 
Sub Registrar to be 
deemed a Civil Court 
within sections 480 
and 482. 


483. When the Local Government so directs an> Registrar or any 
Sub-Registrar appointed under the Indian Registration Act 1877 shall be 
deemed to be a Ctvtl Court within the meaning of sections 480 and 482 


V,9\A.— The Induin Regulation Act Illo/ivn is now repealed and the law on the subject consolidated 
by Act XVI of 1908 In Madras (C O No 229 Judicial loth February 1890) and m United Irovinces 
{Allahabad Ga*etU 1888 Pt I p 878] every District Registrar has been declared to be a Civil Court withm 
meaning of $s 480 and 48L This section is based on 13 B 1< R. Appx. XL ss 22 W R. 10, but no notification has 
yet been issued with regard to Sub-Registrars and exceptional provisions like those embodied m section are 
not to be drawn out into all their logical consequences 12 B 36 Set also 2 C. W N 244 and Note 8 under 
Heading 11 to s 476. 


484. When any Court has under section 480 or section 482 adjudged an offender to 
punishment for or fonvarded him to a Magistrate for trial refusing or omit 
Dischirge of offender ting to do anything which he was lawfully required to do or for any mten 

a^logy tional insult or interruption the Court may, in its discretion discharge 

the oflender or remit the punishment on his submission to the order or 
requisition of such Court or an apology being made to its satisfaction 

Metes — L Court will always do well to accept earoeit atsarances of pleaders that there wWs 
BO InteBtlon to Insalt the Court. — A pleader was tned and punished lor contempt by a Munsif! for I aving used 
certain words wh ch the Judge tlioi ght was derogvl ry to his position and Ihe Munsiff declined to accept the 
assurance of the pleader ihvt the words were never meant to apply to the Court. 1 he High Court postponed 
the casein order to gwethe Munsiff an op|Mnunit> to consider whether he should not accept the assurance 
with these remarks 1 think that the learned Munsiff should have accepted that assurance as cunimg from a 
gentleman of the standing oi the pleader as a full a id real a:.surtnce that he never intended to make use oe 
that expression and did not Use tliat evpression with reterence to the Court. The judge will always do to 
gi\ e the fullest belief to the w ord» addres-sed to him in real earnestness from a gentleman at the Ear " Thr 
Munsiff not hav ing accepted the assurance his Lordship accepted the same as suffiaent and set ar-de :i>- ord^ 
punishing the pleader 11 A Ik J OSS a 14 Cr L. J fST See Note 4 to s. 481 

2. Cearti onghtBot to take too Bisch doUcb ereaddea lapses dvlBg DOTemcwSi •'cLdteatsi^ 
Litigants are bound to conduct thenisetves m an orderly manner but too inudi Dense aX f.Vk.- 

the sudden lapse during a mome it ut exnteinent, into language which is xiatctxvsAjeix loo c;cssr 0 a 
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viitt Kept A efiuMe U the one wtidi bu boca tetoinjr fcltowed 

JilstTMeatthaiiBiuif nrfJflM wMcU awf 8CTmtoanepcrfonei/w>c*iJ«abIc 
JtopoHsatc, will M held by anotlK-r to bo of fpoe nl Tilao &i tbto<*to 3 HsM 
apDO pMssscs wUeb to bim woaJd otUonrlic be porplo>aoff or obwvM 
The Tocabulory is of conrtc, tbiefly flcslsacj to o)urid<t* the weAe ct 
Rtrtrtb ani wUera , bat aiaact occarrtBS la !•>« hteniarct of 

other taodern mttoo* hare bcca lotrodiwilwhcrcTCf they bay* bct©»**o>l 
tcDotrs to ibe pshUo tarougU the modioot of truisUtIos«i or nboa they 
occwwl, for other rroson* to be wort! r of iBaertiOii 
la aooordaaca ml! tbcpiaa oft! e VoenbalvyM lad)citc4 tat the title wdl 
EojUsb rtrach Gemwi sod other Ihendoaynjs a« wo freitaraily met with 

la books Had oowspaper* hare becuglTeo far the teneptof the cenrral reader 
>0 prrteBsi>> bowceer Is made to tompleteaw oi «eo to PaUatt* ha tl l» 
itspert. The btbliojrapJier imU Cad here I KI« or aolhtoj that Jr new to 
Woi, aadhimartSliU have reeourre to JusEj/bler Qudrrrd aod tTcHcf.iMKl 
tther wriCcri of tbs raree clots bsAca like Srasmui tftlnneAlAo , it tea 
for iroolctiKpaifmr ie aaeomed by learned mm alter the rcrln) of ritsaioal 
Utcratarc beln^ In emeral merely the Latin Or Greek e){a!TaWi>t« ®f Ihrlr 
yeal names and being also t] c osly Barnes by vhich they ue nor* kno an la 
■fcistoty arc ractaiett ss SBl germaBt to toe srortt 1 ot n t\iti \nr rcoaon no 
Dotieo is taken «f lucb snmei tt J/aWM J/etarforio Fkil thr Ptnlmaiia- 
*se, Valtatr* i« 

Jtasy emsarat ebaroetert In political and Utenry hlafory sro often knoim 
ond reftrrtd to by raraasier and sobriquets or Blckoatscs vbleb they hare 
bonto If <h« A/hilcr 0/ Smltneet the ef Coil (bo ^topirile ih 

in AerW tbcJtfWeOjrjwo 4s ' hkksamci ’ arid bipol-w* 

a ahOb'U nerorbodospiscd) UtaeyaacbrseahrnanUsdarcgoroRicd'' T)« 
Voeatalsry rmbraee* t) s mere {Mportaat of theao but Quncr Jikc CoUjo^ 
earbarotid TCnloretio 4e which have mtiraly aopcmdeii (bo rml nanrt 
ef tha pcfioBS dostgnntsd by them baro sot been regarded a* properly com 
Jng trlthla tha pvrhtr of (bo pretegt sodctiakliig Vor hM It u « rule 
been U ougl t adtiaabla to adtnit (Isiplo <p (betr aueb aa tty DelJ tie Gooil 
rila CTreoi tAa Dfirtelg tit Cnriiee i.e the omliaion of wUeb eas > wiUy 
be eeusMmd t defect alsco their algnlbeatloa aod ressos of u>cir Unpo 
*lt oa a» ososU/too obtioui to cxotanqulry lUsrolo howceer has not 
txcQ noUbmly observed Here « olaewherc u> (he I ocabtibrr that diasro* 
(ioaaiy power baa been Oeolyoxer^aed to whloh orcry anchor of a dKiioBaiy 
orglosisrylsfctrlyeauited andyti cb he is oft ootapelloO to cue 
A (Oasiderabla apace has beeu ailoll <1 to f nui ar names of rortree Scot* 
Laws and JBntler to poelloal and popular aaioca of Sets Conntnr* Staler, 
Otin 4t Co nstWnt geOgraphScsl asaACa wh>cla bays Lcoonm inUrffUn; 
IkomihclrrcTirai ta poetry or otberwlte sad tooertoia loog-catahllettcd and 
Important PcrroolQoatioas Is general alcksames ef rorher rod Sects each 
It lk(kodit<i, £Aa<err 4c which hsra bcea adepCed by (bore to arboin 
they trere at first ded ivcly appi ed or which hare passed iolo blacory rod 
cosunon nae as the r peculiar and approprlata someSt are not dcidgncdly 
Included Isaraojority of eases, they arc giYcn inthc body of Has tdcdooary 
Uort ot the Mstioalcal by namei inscrtod sisclt «s pay of Oupu, &rf Atop 
iey irender’/iit farlMineitl Onto but DUJ ITeflm T’rsrrrv 4e,rM<hOM 
wtdrb ore sot to be feoad ciadcr the pteper heads In Encyclopedlar rad other 
books of reference ropnlar der gutioBS eosneeted sntb tmerimi History 
azKl Cco^Tsply hiiobccuftcely gjyrain all e»se» where they h*»e Kenaod to 
be well ulllrd ood fitted to UlusUato past or eontnnporiTy efenls m 6ixr 

A slight dTartore ftoDi the slrlrt J mill of the plan has been ({onght 
•Ilowsblo la the case oft A few puaslhlsiarfcsl or real bot obscnio pm- I 


1 none pUoe« ord tWaga, »nch *t Join O Ornal, Met Chsti the J/uuno 
[ Prtu Ae ari IcU tec eften ref rred to in lilcrature or rourcrsitioa, oai of 
> which B0 rcroust era bo obtalaed cecopt through An smeant of reeaircbsal 
I toataDpTretkaVtctojiioatreailert 

1 la eoeformity with tl c course clscwhcrfl porsued la tM« W •UoMry Hist- 
. traltve cUoUnns bavo breo gtrea uhea it s'emed cajuaUent. 

; la the exploftatlon of namea, statementr borrowed la greet part ftom one 
rntboF bars been dlllgontly oolbtrd with otber statementr derlrsd fcoTS in Ic 
I iwndcBt And often wl I ly separated sources/ ond they horr brec freely « 
larged sbrjdged orotacrwI«!niodiCcd,aecorUnjlo tlic BMfiiily ef IbsrasO/ 

! oraswnBldbcstsuturrrelbcpiirpoeoofthowork On the other Ixm) slrre 
II 0 laronuCion required I ts been foua 1 already etrted la the 1 rt way ua 
, hAsitobon has bees f tt la adopiJna the enact language of a wtim orf Ss 

■ yond tils ccherol eeplinatioo tio arknowleilgincot of Indcbtedacsi se*«i» 
iwceeaary 

To dcternloe Ihc proniinelatloa of proper n toitf ft enqucslfosailf the Bed 
cUBcnlt ec<)itlrcAcstof Drthmpy , asdbtttcorno stlcntlQis has bdlcrla been 
psid to the proaunclntion of snrii as arc poeoliir to the 1 tcratore of Cctico 
In the ahtcnire not mwety of a trntfworthy guide but of ooy guide stsJl the 
I ucAtoia may aomvlSmcsljave goneoalmy, botbebasbeen 
j self of oU the Infonnstloa he couid obtalo fn particular bcbasmsilcalhcr 
I ottgh euamtaatios orsuebofoer scniacalar poets SA on citcemed classlrs, and 

I Isa oecislooaUy adduced paassgea JVwn their wriflagslotliow the soreotM 
' lion adopted by these “best Judges ef pronnotlaUoo "as IPsIkcr sty rsHirB 
! or more rarrly to show tins sound they aselgtstopart rolir Jettertor syl a. 

! Wes If tlio dccisloss or opialoes 1 s has glrcn prove ingcncrtl to he well 
I groaoded the rrefilt will net bo wholly dna to him, ihiN ho bat tOjeytdUte 

! adrtce and ssalriaBcc of gcnllctsra wbeiasoperioroj'portuiultciof hcootnlng 

■ aoiBolet'd wtth Ihe best nsago b«h st homo mad abrwd asd *So» e W»l 
taste and famHlarity wi h oil that ypcrtatos W tba inlifcrt of ortlw py sd^t^ 
(beasAnrancs tbst Ihry speak scholarly oslwlscly larogardMlUacl*’ 
two the sy Men ftllowed is lie o»s« ef Englrsh Boniel u the *»**» *• 1^* 

Is tho tpictiosarr pto-wr and in the csss of saact from oU cr modrra toa 
gtagra it la »i*r same as Oiatoted lathe rrobtPsntlBjCtogratWetlaodBl*' 
grspbicH 'ofalolorirs appeoded to tlw DteOsaAty (For Ihttbcr 
llo&s tcepp ttlUandifiJ] 

la the prtparst oo of thit Vooabulary works of gcscrsl Uirnlure fi»v' ^ 
ruimlacd as ewctwlrcly tad tiioroughly as wno and oppertanlty t»« teo- 
derod possible fa adihiios use has been tnadu of « largo number of wefts 
dototed to the Tsrlout trsnelics of hterary h story, and rsloaW* osojahoe* 
bubrt-s dtrired from the jiriac i*l Herliws and tSiopsVl sbeJ wtiflnsvofli'' 
best rssayisis ^ot a R.w note vortby nAmes and firt* have tecu gira 
from tocyciapwlias Clographleal Dirtloaanes Ooictteers oud eibw wc’*’ 

ofrcfi^rc<^ce winch hare been systnnslIoaJIy learehedJSrthlsfunuisc- licM 

aourcct of totorjsalJoa are altogethc too namerous to be particulsfWk lo 
this place whsle to specif)' s fcw and m».'> no mention of olbfts »f cl” 
Impoctasicc wuutd bo an ioridlOQS disttacUou 
I» cutKluslOB the uuthor wcinld rtturn hSs sincere tluakS to the 
fricadtwjio JiATu coBtethuted ta iff rent wnyats tboComphKB M aod »tc« 
racy Of his tocoSuiiry Conscious that the suceesfikl SCTompkJ*"®* “ 
Ida task la «s full catent and oa » first sIlcBipI is leors tiso could I”- 
SQUatdy crpcctcd of suiy lodmduai, !ib asks a raodid crtliclatn of hr hbers 

aud uortccioeia or anggeiOOBs frooi any quarter, -—cepcelJly ua'^rst*®”' “ 

additKNN) Buncf aecomponicd w!»k rwriiaatioEs rcfrrs'CS " 

If scot to hua throsgh the publishers will bo graleftdly Toceired sod sdof 

Uponibte b * futm edltioit. 


SoncttnoiM. UossAcitViirrs. J/ay loCL 
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THE CODE OF CRIMINAX, PROCEDURE 


[Chap XXXV 

lower class of rustics and is not meant to be taken seriously When the offender was detained and adopted a 
submissive attitude when brought before tJie Court later alter the exciiement had worn off due admomUon 
sufficient for preservation of order at the most a petty fine would meet the necessities of the case 23 P. W E. 
1912 = 13 Cr L J 567 

485. If 'iny witness or person called to produce a document or thing licfore a Cnnujial 
Imprisonment or refuses to answer such questions as are put to liim or to produce any 

comrnittal of person document or thing in his possession or power which the Court requires him 
refusing to answer or to produce and does not offer an\ reasonable excuse for such refusal such 
produce document , ... . . 

Court may for reasons to be recorded in writing, sentence him to simple 
imprisonment or b} warrart under the hand of the presiding Magistrate or Judge commit him to 
the custody of an officer of the Court for nny term not exceeding seven days unless in the 
meantime such person consents to be examined and to answer, or to produce Uie document or 
thing In the event of his persisting in his rd/ilsal he may be dealt with according to the provisions 
of section 480 or section 482 and m the case of a Court established by Ro> at Charier shall be 
deemed guilty of a contempt 

Notes ~1 Form of u<irrant of commiiment j/^Sch V Form No 39 

2 Complainant U not a witness — A complainant can hardl> be held a witness punishable for refusing 
to answer under this «ectKn and even a witness cannot be punished for not answering a question whith 
IS irrelevant to the real issue or which he is not legally bound to answer, 13 B 600 

3 Duty of wiincea when lacrlmlnatlsj qaestlon put— If a witness does not desire to have his 

answers used against him on a subsequenii cnmiml charge he must object to answer although he may know 
beforehai d thnt sich objection if the answer is relevant is petlectJy futife so far as his duty to answer is 
concerned and must be overruled 3 If 271 (F B In 12 B <10, where it was held that protection is 

afforded only to answers which a witness has objeaed to give or which he has asked to be excused from 
giving and which then he has been compelled by the Court to give (Birdwood J , aistenbng). Set also 21 tk 
892, 16 A 83, 32 C 786 The same construction was put on the Canadian Act in Queen v li'iUmns 26 Caii. 
R 5S3 overruling Queen v Mender Shotl but the Chancery Divisional Court has pronounced in Queen v 
Hammand 34 Can Law Journal No S p 164 a contrary opimon, holding that the immunity embodied m the 
section 4 of /Ae Canadian (which is substantially identical with s \n t>i the Indian Evidence Aet^ 

extends even to persons who had not objected or asked to be excused from answenng incriminating 
statements 2 C. W N 169 

< Not boood to answer qaestlona asked with a view tocelinlB*! preceedlagabetngstarted —If a Judge 
vsks questions w ith a view to criminal proceedings being taken against the witness the witness is not bound to 
answer them and cannot be punished for not answering them uhders. 179 1 P C 10 B 183 

3 Commit him to custody —It is advisable but not necessary to limit the period of commitment to ^ 
fixed time \\ hen a person is in custody for contempt of Court any application for release should be made tcj 
thf committing Judge 1 Ind Jar N S. 23. 

6 Power of Chartered High Coart to coioidU for contempt. — The power of the Chartered High 
Courts to commit for contempt is not under this Code ai d the Penal Code but under the Common Law of 
England Macden oil v The /usttces of British Guiana 8 Moore e P C. 0 (NS.) 466 See also The Cham- 
pion 2 Atkyns 459 , in re Davies LR 1QBD 236,3C.WN316,1 Hyde 79 , 10 C 109 = 10 1 A 171 1 
33 B 240 

486. (1) Any person sentenc«i by any Court under section 480 or 
virt ^3y notwithstandmg anything hereinbefore contamed appt^ 

cases'^ in con emp the Court to which decrees or orders made m such Court are ordinarily 

appealable 

(2) The provisions of Chapter XXXI diall so far as they are applicable apply 
appeals under this section and the Appellate Court may alter or rev erse the finding or fedued or 
reverse the sentence appealed against 
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wider Kept A loiddla eosMc I* the cae whkh bis been setoaUf fuBe*^ *»* pt«ei ffi thiaff* sur? ts J’ubn 0 Creu/ Jflt Glattf the ^^flerm 
It la CTWent thst tatnj artlcka which tnaj" seem to one jwTsnn «f fieN i< . w1 ieli ar« otlfs trftrrwi io ia litmiare er e<ia«r«»{ioa ud of 

bBfiartaaec wUl&e held bp snothcr to ba of opcciat vajoo m imolog^* wliWi no s«o«nt tan be oWsJncd etcfpt tSwagb as Smooti of rawnh Kl 
tipoa pusSffcs which to fcitn would olbtrwiM bo perpIcxJig er olwcote tomrnjmttte^s to most readers 

Tha Voenheiary Is of contK ehlcfly deslgBcd to elseldatc B c wort* In conftrmlif wHh 4ho courao cSsewbwe porined tn UiJamcUoaary Clss 
Cntisb wjd AtowlCMi writers ■ but najaes otonmnj Jo the Ut^rsfurf* «f tr»t»te ritaUoBi 1 are beca flren when it secioed espedicot, 
other taodera aaboas bare bcoa Jalrodncod wlKferer they b«ve boeosne weD la the enplanst on cf ntmes statcronils borrowed in peat part Ihm ots 
fenown to the pBbbo tUfOOgh the medinm of IransUUcma or » J a *1*»T wtbofbero been aaigcnlly eollated with olSer itsteBt«itsdCT»r<4fr>jffl late- 
aceioed, tof other rcJMiis to be worthy of iBjertion readent tad otten wl tely separated sonreee and they bjwr bent fwtiy eo. 

laaccardaneo with the plan of the Tocnbulury lU todStatri ia Ihe t tls *8«1« larged ahtWged or etaerwisc modified acconliogfoUjo oeeejsify of the tise, 
Efl Ush I’Toncb Oermnn and other racuJcBytns as are fteqaentlr met *'*1^ Or as would best eabserrethapatlioccorthaworli OoUieoILrrhTOl wbers 

liiboois and DewfWcrsI are been glTcn for the heacfil; of tUa general »#*» (be tafimnatim rwitiited I a* been found already slated la thoW way so 

No prelcose bowerer U made to eomrlcleaesr or ereo to {oDnen In bra been tdt la adopting the enact laa jss-e o! a wrllir o3 tw- 

reepert. The bbUographer Will Hod bore Uttio or nothtog that ia Be* •» *•“* (jeattal csptmatJoo so actoowledgmcst of IndrtiicdDrtt iwrni 

hist aadhomsst •( 11 have recourse to hia Carblcr Qudrard aod ITellei' and oeeeaaary 

Other wrtiers of tUo smo eha» bemes hkc£>aJ>iiui VlaneUttvt dltrea Todet rmtoe the proaanelatlooofprtiper name* la toiucsrtouaMytlcmo t 
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bimturc being In general j|im$7 tbe lAtla vt Gretll rtiniTticnla of 'li^r I*'* lb tbo proannelrtloB of so b bs sri pees! ar to the iHeratart rf Jslioa. 
teat name* and being also the ooJy o aea by whreh they are now InoifO to Is tbs absence Botnerely of atrootwortby gaUr but of loy guide at alb lbs 
history arc OBciadcd as sot genoane to Ibe work Tor o sjn> iw rerroO »0 aolbor may sometimes boro gone astray bntbebsabec»»arrf8ltotriJlt!ar- 
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Jft sedr/tAe VorfA the /if«* Cwperal 4e MckiutiBCS said Pfapol <* Wos Ifibo dMisleui or optaioni he has glreaiworr logrocrsl to be well 
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tag wiJlla llw puprloiT of the ptcecat nnderlikJflg Nor hta it «s a role (hetssorascctbntihcy speak k 1 olasly and nl*cly IttfVgardtoftieo***- 

bcoBthougl tadrlHble to odmit elmplo cpi bets such ai (Ae £oU fA< ^ood Ituo the system followed in the ciseofEogtiiheaineBistbontoiasiliila"^ 
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I tlOB iiK eisuUy too oh uous to neltalaitulry This rule I owe re has oot grsplueil b oeaVolsrles eppcDded to ths ZUcllosory (Ner fitrtber eapIsM 
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(3) An appeal from such conviction by a Court of Small Causes m a presidency town 
shall he to the High Court and an appeal from sudi conviction by any other Court of Small 
Causes shall he to the Court of Session or the Sessions division within which such Court is situate 

(4) An appeal from such conviction by any oflicer as Registrar or Sub-Registrar 
appointed as aforesaid may when such officer is also Judge of a Civil Court be made to the Court 
to which It would under the preceding portion of this section be made if such conviction were a 
decree by such officer in his capacity as such Judge and in other cases may be made to the District 
Judge or, in the presidency towns to the High CourL 

Mote.--OrdIiiarUy sppe&Uble, «■« m the majority of cases 11 B 438 at p 440 In Civil cases an 
appeal lies from an order, refusing an applicalton to commit for contempt of Court 33 C 236 

487 . (1) Except as provided m sections=t 480 and 485 no Judge of a Criminal 
Court or Magistrate other than a Judge of a High Court t shall try any 
person for any offence referred to in section 195 when such offence is 
committed before himself or in contempt^ of his authority, or is brought 
under Ins notice as such Judge or Magistrate m the course of a judicial 
proceeding 

(2) Nothing in section 476 or section 482 slnll prevent a Magistrate empowered to 
commit to the Court of Session or High Court from himself committing any case to sucli Court 

Notts,—! Prohibition fs perional— The prohibition contained m this section is a personal prohtbt 
tion the mischief to be prevented being that the same person should not decide a mitter which he may 
have already prejudged IM 303 , but curiously enough having regard to the language of ihe section where 
sanction was given by an officer in his capaoty as a revenue officer thetnalofihe case by the same officer as 
Deputy Magistrate was held not illegal Weir tl, 613 A second-class Magistrate who issues an order under 
s 144 has no Jurisdiction to punish for its disobedience 10 B H. C, R. 424 , IB 339, 34 M 362, RatanUl 904 
which dtshrtgutshej 18 B 390, 13 C. W N 323. Also a Magistrate whose summons has been disobejed has 
no jurudictidn to try the oSence Weir 1,83, 11,612, i€rNote6$toa. 144 

2 Exemption ter Jadges et High Coart— The High Court as a Court of record has the power of 
summarily punishing for every contemijt without sending the accused for trial to the ordmiry Courts of criminal 
Jurisdiction 8 W R.82 the remarks of Basiiiasi Aivancar ] in24M 523 at p SIS 

3. ProblbltloB extends to Sessions Jndee.— \ Sessions Judge is t ot ompetent to try tl e case of a 
person who has given fdlse evidence lelore him in a Criminal case In other words the prohibition In the 
section extends to Sessions Judge 14A 394. A bes ions Judge who has omitted to taWe action unders 477 in 
respect oi an offence relerred to in s. 199 committed before hts own Court Ins non jurisdiction to try such 
oSence notwithstandingthat it may becxciusivel) inableby aSessionsCourt Weir II 609 But m Weir 11,607, 
It was U at a Sessions Judge who was tbe Judge before whomanoflencc undera 193 I I C wiscommittel 
IS not I reduded by this section from hearing an appeal lo the case Weir II, 607 

L Sectiga applicable to Presidency Uaglstratea.— Under this section the Chief Presidency Magist(ate 
has no junsdiction to try a person for an offence under s. 183 I P C. for d sobedienceoi hu ownorder The 
terms of this section are wide enough to indude a Presidency Magistrate andwhereihe High Court sets as de 
a conviction lor the reason that the trying Magistrate had no junsdiaion it is not tie duty ol the High Court 
ordinarily to direct a re-tnaf. The order of the High Court merely setting aside the ro iviction and sentence 
is no obstade to the accused being re-triel on the same charge at the Instance ol 11 e prosecution 12 C. W N 
3 UbTC.L.J 70*7 Cr L.J 103. 

5 Prohibition U reatrlcted to Jndgei gt Crimlaal Coorts or HagUtratei.— Where sanction wasgivei 
by an officer in his cipaaty as a revenue othcer the tnal of the case as Deputy Magistrate was Aetd not illegal 
Weir 11,613. A District Judge who has sancuonedtbe prosecution of a party ioriorger> is not debaned from 
•TbtdcvrMlTtvencBiIttWbjr ActXTIIIof mi 
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trying the offence in hts capicity of a Sessions Judge. 8 B, 479} 14 A. S34 It wouM be Inconslsfent to hold 
that a Sessions Judge ma> tinder s 477 try an offence cinnmfited before him as Sessions Judge, but that he may 
not try such an offence if committed before him as District Judge. The prohibition Is restricted to a "Judgt 
of a Criminal O’urt" and that being so, a stnet construction must be placed on the words “ as such Judge," 
and It must be held that they do not include a Judge of a Civil Court or a District Judge, 19 C. 768 at p 771 
(F B ) overruling 16 C. 121 ; followed in 18 B. 390. Nor is a Sessions Judge debarred from hearing an appeal 
from a conviction by the District Magistrate to whom he had sent the case for inquiry, under s. 476, \ihile 
acting as District Judge, 7 C. W. N. 708. 'Hits orcumstance would not also constitute " personal interest 
wnhin the meaning of s 656 The illustration to s 556 Is distingmiked In the above Ruling Sn Note 9 
below and Note 7 to s 477 

6. Uaglstrate not eieladed when sanction ts in reipeet of offence not committed In Coarh— 
Whereupon a report by a Police-officer Uni false information was given by A, the Distnet Magistrate 
gave sanction to his proseciitfon for giving such informilion; held, that tins section does not apply to 
the case and prevent the District Magistrate from hearing the appeal against the conviction of such person 
inasmuch as the offence was not committed before himself, etc, within the meming of this section, 47 C. 431, 
nor does this section prevent the District Magistrate from trying the case himself Section 193 (1) (6) has 
reference to an offence under s 211, I P C, but only when sucli offence is committed in, or in relation to any 
proceeding in Court 12 P.R. 1909 = 74 P.L.R. 1909 = 2 Cr. L. J. 96. W’here a Ulse charge is made to the Police 
and on their report, the District Magistrate directs the prosecution of the Informer, there is nothing to prevent 
his trying the case himself See Note 9 below 

7 Magistrate not exelnded, nnleis matter had been before him In eonria of Jndlelal proceeding ->■/> 
cliarged certain persons with theft before a Pohceofficer, who brought it to the notice of a Magistrate having 
jurisdiction The Magistrate directed the Police to investigate into the truth of such charge Having ascer 
tamed that such charge was faUe the ^{aglslrate look proceedings against Bom charge of making a false 
charge of an offence, and conv icted him of that offence HeUs that as such fake charge W35 not preferred by 
B before such Magistrate, the offence of making it was not i contempt of such Magistr-vte s aiithonty and such 
Magistrate was not precluded from trying B himself, tior was his sanction or that of some superior Court, 
necessary for B's trial by another officer 3 A. 332 

8 Magistrate not excluded. If offence wao committed before him In a oon>crlmlna] capacity.— 
Magistrate Is not debarred by this seaion from trying an accused person under s. 174, 1 P. C., for disobedience 
of d summons issued by him m his capacity as a filamMdar, 18 B. 380 (r.B.) but see Ratanlal 70 and 804 
Where the accused would not allow the attachment of his property m execution of a decree of the Cantonment 
Small Cause Court, the Judge of that Court had no junsdiction as a Magistrate to try him under s. 186, 1. P C„ 
22 P, R. 1379. Where a Settlement Officer, who was also a Magistrate, summoned as Settlement Officer a person 
to attend his Court and such person neglected to attend, and such officer as a Magistrate charged him with an 
offence under s. 174, 1 P C, and tned and conviaed him on his own charge, held, that such conviction was 
illegal,2 A. 4l)S,lSM.24t 14 A. 394 I he Madras Law Journal (VoL 4, p 287) observes with regard to the 
Ruling in 18 B, 389,* there can be no doubt in this case the policy ofthelavvhas evidently beenfrxistrafedhy 
the language of the section There canbeno reason for recording him as competent merely because he issued 
summons in a different capacity If the policy of the law has been that the accused w ill not have a fair trial, if 
the-disobedience for which he is tried is the order of the trying officer, regard must be htd to the sameness of 
the individual, and not to the sameness of capacity However as die language of the section stands there can 
be only one interpretation of it ’ 

9. Magistrate excluded If offence was before him as a Criminal Court. — Accused was summoned 
to produce certain documents, but failed to produce them, saying that they were not in his possessioa The 
Magistrate, having found that the statement was incorrect charged him with having committed an offence 
under s 175, 1 P C, and himself tried and convicted him, held that the Magistrate was precluded by this 
section from trying the case himself and that none of the sections excepted (tr, ss 477, 480 and 48S) was^ 
applicable to the case, l3M.2i An order whether original or appellate granting or refusing sanction under s. 193 
IS a judiaal proceeding A Magistrate who has refused to set aside an order sanctioning a prosecution on a 
charged perjury, has no jurisdiction under this section to try the case himself, 20 M. 883, 16 A. I<. J. 432} 23 C. W, 

N S20 

10. Prohibition in section extends to *U coqtempts — S 473 of Aa X of 1872, which, OX^ept as therein 
prov idcd, forbids a Court to try any person for at} offepce committed Jn contempt of its own authority, i* Rot 
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bmited to offences falling under Chapter X of the I P, C , but extends to all contempts o! Courts, 1 B. 339, The 
uords In contempt of authontj are general, and are not to be construed as limited to cases where the alleged 
offence is m the nature of a contempt of Court, 24 U.283t IS B. 330 (F B ) 

11, CiTiog false evidence in JodleialpraceedlDlb contempt ot CoarL— The offence of intentionally 
giving false evidence in a judicial proceeding cannot be tried by the Magistrate before whom the false cvitlcnce 
IS given The offence being an attempt to pervert the proceedings ofa Court to an improper end, is a con 
tempt of Its authority lOB H.C.B,73jl& 63S(F.B) ; 1 B. 811 , and therefore the Magistrate himself cannot 
try a person for giving false evidence before himseli 7 M. H C. R. Appx XTll ; 22 W. R, 49 , 1 A. 129, or for the 
abetment of such an offence 7 U, B C4R Appx. XXTIl Under the 1372 Code aCourt of Session had no power 
to commit to Itself a person charged under s 193 1 P C , with giving false evidence before itself, 4 C. 8‘fO « 
3 C. L, R.S99; 3 U.2Sf , 5 C.1S4 at p 187; 2 A. 403. But nows. 477 makes an exception in the case of a Ses 
sions Judge Where, however, a Sessions Judge without taking action under s 476 or s 477, merely sanctioned 
the prosecution of the accused for having given false evidence in a Inal before him and they were committed 
for tnal by a Magistrate on the charge for perjury and was tned and convicted by the same Sessions Judge , 
held that the trial was without jurisdiction and the conviction must be set aside, Wele II, 809. 

12 Daty of Court when sefflele&t gronsd forlheomlng —Where a Court thinks that there is sufh 
aent ground for incjuiring into a charge mentioned ms las « should proceed under this Chapter, obsei’vmg 
the provisions of this section 3 A. 62. I 

13. Even when Jedge qaallAed to try, transfer may he desirable —Where a Distnct Magistrate had 
procured the muiation of a number of proceedings against the same person and one of them which had resulted 
in conviction came up before him in appeal the High Court considering that it was not altogether seemly that 
he should hear the appeal, ordered its transfer to the Sessions Judge, 24 W R 58. See also 9 U. H C. R. 3l2 as 
to the desirability of transfer in similar circumstances But the circumstance that the Sessions Judge had 
expressed an opinion unfavourable Co a person accused oc an offence belonging to a class of cases, excepted by 
this section from the general rule that no Court shall try an offence committed in contempt of its own authc>Dty> 
IS in itself no ground for transferring the trial to another Sessions Court, such a state of things being one the 
existence ot which the law necessarily contemplates, when it authorizes a Sessions Judge to try such c^ses, 
Welf 11,608 

14. Accaied neit always be given oppoctaolty for explanation.— A conviction without giving an 
Opportunity to the accused for explanation is bad, iSC. W. N 689 s«i9U.L. J, 324 (F 0.), re /b//anf,L.R.3 R.C. 
10e(t868)<» 5 Moore P. C. R. 8. 111. 


CHAPTER XXXVI 

Of the Maintenance of Wives and Children 

488. (1) any person having suffiaent means neglects or reiuses to maintain his «nfe 
Order for mainte- legitimate or ille^umate child unable to maintain itself, the District 

nance of wives and Magistrate a Presidency Magistrate, a Sub-Divisional Magistrate, of a 
children. Magistrate of the first class may, upon proof of such neglect or refusal, 

order such person to make a monthly allowance for the maintenance of his wife or such child, at 
such monthlj rate, not exceeding* * one hundred” rupees in the whole, as such Magistrate thinks fit, 
and to pay the same to such person as the Magistrate Irom lime to time directs 

(2) Such allowance shall be payable from the date of the order, or, if so ordered, front 
the date of the applicauon for maintenance 

(3) If an) person so ordered fads without suffiaent cause to comply with the order, pny 

such Magistrate may, for ever) breach of the order, issue a warrant for 
^^^forcement of lev)ing the amount due in manner hereinbefore provided forlevying fines 
and mx) sentence sudi person, for the whole or an) part of each month’s 
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allowance remaining unpaid after the execution of the warrant, to imprisonment fora term wfndi 
may extend to one month or ttnhl payment tf sooner made 

Provided that if such person oilers to mamtain his wife on condition of her Imngttith 
him and she refuses to live with him, such Migistnte maj consider any grounds of refusal stated 
by her, and may make an order under this section notwithstanding such oHer, if he is satisfied 
t/iat there ts jusl ground for so dotng 

* ‘Provided, further, that no warrant shall be issued for the recov erj of any amount due 
under this section unless application be made to the Court to levy such amount vviihm a period of 
one year from the date on which it became due” 

(4) No wife shall be entitled to receive in allowance from her husband under this section 
If she IS hving m adulterj , or if, without any suffiaent reason, she refuses to live with her husband 
or if they are living separately by mutuil popsent 

(5) On proof that any wife m whose favour an order has been made under this section 
IS living m adultery or that without sufficient reason she refuses to five with her husband or 
that they are living separate!) by mutual consent, the Magistrate shall cancel the order 

(6) All evidence under this Chapter shall be taken m the presence of the husband or 
father, as the case maj be. gr, when his personal attendance is dispensed with, in thepresenceol 
his pleader, and shall be recorded m the manner presaibed m the case of summons-coses 

Provided that if the Magistrate js satisfied that he js wiIhiDy avoiding service, or wilfully 
neglects to attend the Court, the Magistrate may proceed to hear and determine the CAst exparie 
Any order so made may be set aside for good cause shown, on application made within three 
months from the date thereof 

f ♦ # # lit 

The Court m dealing with applications under this section shall ha»e po^YeT to make 
such order as to costs as maj be just 

§(8) Procedings under this section may be taken against any person ” in any distnct 
where he resides or is or where he last resided with his w ife or, as the case may be, the mother of 
the illegitimate child •' 

Mote.— For levy of fines tee ss. 5S6— 389, for recording evidence in summons-cases, see s. 3S5 
[mprisonmentmay be simple or ngoious- Sees. 3 (25) of the General Clauses Act 1897, 9 A. ThejunsdiO' 
tion conferred by this section is not punitive and is preventive rather than remedial, 3 P. R. 1893. The K Y Cr 
P Pode (ss 914— 925) treats the subject as a special proceeding of a criminal nature— Stokes Anglo-Indian 
Codes, VoL II p 29, introduction 

Motes,— (1) Changes in the section by the amending Act X VIII of 1923- Instead of rupees fifty rupees 
hundred can now be given as maintenance allouance per month In sub-sea (3) instead of the words* wilfully 
neglects the words fails without sufficient cause are substituted by anew proviso to sub-sec (3). A period <>1 
One year is laid down for die recovery of arrears of maintenance. Original sub-sec (7j is omitted see now 
s 3t0 which expressly provides for the right of gfvlng evitleiice. 

The word ‘ accused is deleted from 5ub,&ec (8) and in its stead the word person* is substituted 
thereby making it clear that the person proceeded against under this section Is not an accused person. 

2. Forms of vrarrant.- As to forms of wairant of imprisonment on failure to pa> njaintenance see 

%h. y , Fprm pfo 40, an^ to enforce the payment of maintenance by distress pnd sale see No 4 1 

» ; SbU orpriip WM addsd far Act XVIII ef ,»M 

j t Sub-MctiOD (7) (original) «M omlUed , 

IS b-grrt osafSlandf?) » suoitvrad Mir 

5 Tl> • *'or4 in — — wMoyubaUUtted for Ibg words ihsfccufod mar ba proce^iteijagaiilal br Ati XTIH of im 
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ANALYSIS OF NOTES. 

. I Scope and nature ol proceedings. Notes 3—8 

II Junsdietion and competency ol Courts. Notes 9—17 
HI Conflict of orders of Civil and Cnmioat Courts. Notes 18— 21 

IV. Conditions necessary for an order for majntemnce Notes 22—28 - i 

V Wife’s right to maintenance. Notes 29-^7 
(tt) Speaal rights of Muhammadan wives Notes 38 — 45 
VL Right of children to maintenance. Notes 49— 53. 

VII Contents ol order awarding maintenance Notes 54—61 

VIII Practice and procedure. Notes 62—66 

IX. Enforcement of order for maintenance Notes 67 — 77 ' 

X. Cancellation of order awarding maintenance Notes 78—81 
XI Further Inquiry, appeal, revision. Notes 81— 85 

I.-SCOPE AND NATURE OP PROCEEDINGS. 

3. Chapter applies to Enropean Brltfih sabjecta.— .Srr 10 P. R. 1871 ; 49 U. L. J. 335. 

8-i.. Enforcement In India of maintenance orders made ontsido India.— Now under Act XVIII of 
1921 provision IS made for the enforcement in British India of maintenance orders made m other parts of His 
Majesty’s Dominions and Protectorates and vtee versa Under that Act the Court of the Chief Presidency 
Magistrate or the Distnct Magistrate is constituted a Court of summary junsdietion and under certain conditions 
and that Act the Ctnel Ptestdetw^ Mag«tsatt vn a Ptesidtnty town ns tlve Dvstivc^ 

Magistrate in the Mofussil is empowered to enforce such maintenance orders made outside British India This 
jurisdiction Is somewhat analogous to the Magisterial jurisdiction under s. 48$ 

i. Katare of pteceedlogs under this Chapter.— (j) Proceedings are judicial proeeedvigt -^Ste s 4 (fii) 
atpp 1M4 The proceedings under this Chapter are judicial proceedings in their nature, and must not be 
conducted as if they were mintstenal matters. The notes of evidence must not be inadequate and vague, and 
the order recorded should be on distinct findings of fact, 3 A. 234 1 6 Bom. B. C. R. SI. 

(lO Proceeding u a ‘ cri»H««a/ case ‘ within the meaning of s 528 — A proceeding under this section is 
a cnniinal case within the meaning of s. sesand the Distnct Magistrate may withdraw a case instituted under 
tins section from the hie of the flrsKlass Magistrate to his own file S P. R. 1905 = 3 Cr. L J. 49. Cf 25 B. 179 ; 
38 a 709. 

(««») Order awarding maintenance ts order made m a cnminal trial' within meaning of s \Sof 
Utters lyitent — 17 H. L T. 330 16 Cr L. J. 336. 

fit) Ualatenanee proceedings under e. 458 wholly goterned by the preTlslons of the Criminal 
Procedure Code —In a maintenance proceeding under s 48$ when the plea of insanity is set up on behalf pf 
the counter petitioner, the Magistrate is bound to hold a ludimal inquiry into his sanity and put him, if nece^ 
'sary, under medical obsen ation, 45 U. 358 cs. 4$ K. L. J. 187. 

5 Proceeding under this Chapter not a ctvD selL— The proceedings under this Chapter do not amount 
to a civil suit where the issue is to the social standing of the wife and the amount of alimony appropriate, or 
the hind of education children of a person in the fathers position ought to receive and the amount, if anjr pro- 
perty paj'able in schooling fees for them These are questions beyond the scope of this Code. The Code in 
providing’ mamten-snee’ does not intend to go further than to ensure to the wife or children food, clothing apd 
lodging It does not provide for sdioohng fees f909U.B. R.L 17 11 cr L.J.40. 

6. Mcglact or refetal to maintain li no ** offence*' and lha person proceeded against U sot an aceased 
person In the ordinary lense-Effect thereof.— Though cl&(7)and{9)refer to the defendant tna maintenance 
case as an ‘accused’ It is dear from the nature of the proceedings as also from the facts that sm oath can be 
administered to him that he is not an accused person in tbeordinaxy sense o( that term, 11 C.P. UR. ITI 
4. 884. The neglect or relusal to maintain mentioned in this section is not an ' efftnet ' as defined m s. 4 {o), that 
isto sa>. IS not an act or omission made punishable by law and therefore, (J) s. 177 docs not determine the 
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place of inquiry, 13 P.P. 1833} 8P. R. 1893} (2) s 20, cl <ii) of tht Court fees Ad, 1870, does not apply to 
processes issued under this section, 16 M. 234| (3) uben the Magislnte orders a person to make a monthly 
allowance under this section there is no conviction of any offence and no appeal lies 7 W.R. 10; 8 Bdm.H t 
R. 81 ; (•!) Ss. 202 and 203 are inipplicable to such proceedings and a Magistrate having Jurisdiction to determine 
such application cannot refer it to his subordinate for inquiry or dismiss it on his report, 29 P. R. 1905 =» J Cr. L 
J.421 ; Jl M. 199, (5) proceedings are of ndvil nattueand parties ire competent witnesses. See s 120 
Evidence Ad and sub-sec. (7), 18 A. 107 ; 18 B. 48S; 16 C, 781 1 (B) compensation cannot be awarded to accused, 
6 H. L. T. 261 = 11 Cr. L. J. 1S6 followinQ 18 M. 93< 

7. Statutory right created by teetlon ti iadcpendeot of aod not controlled by penonal law.-^i) ^ 
a Wife — Under the law oi the Shea sect oi Muhammadans, a moota wife is not entitled to maintenance but such 
a proMSion of the law does not interfere with the statutory right to maintenince, given by this section, 8 C.738 =■ 
11 C L R. 237 : 6 W, R 60; 19 H. 481; S A. 226; and children of a mkah wife are legitimate, |8 W. R. 23 The 
/act that under the personal law a person is bound to maintain is not conclusive, eg,v, wife under the 
Muhammadan Law is entitled to maintenance dunng tddat, 20 M. L. J. 12 10 Cr, L. J, 602 

(ii) Of a child— hn illegitimate son of a Hindu by a non Hindu woman (here a Christian) is not 
entitled under Hindu Law to maintenance (4C.L H.iU, referred to). He may be entitled to maintenance 
under this section, but his rights hereunder, can be enforced only by the particular remedy provided bj the 
section, and to the extent herein proiided Consequently, he cannot enforce it by -suit, nor does the nght 
survive the death of his putative father In the case of illegitimate children entitled to claim maintenance under 
the common law, ie, the personallaw applicable to them, the statutory remedy given by this section will only 
be a cumulative remedy and will not takeaway the remedy under the common law to enforce such nght by 
action against the nther dunng Ins life-time or after his death agaln»t his estate, 27 M. ll The father of a child 
bom during the continuance ot tlie form of uiamage known as sumbundhum under the iMarumakkathayo’n lo:m 
as observed by the Nayar community of Atatahar is liable to have an order made against him tor its 
maintenance under this section, 22 246 and 247 {footnote). See the subject of the liability of a /vumboodn 

lUom property to maintain the t^ayar children of one of the members of the Illom, di>cussed at great length by 
the Full Bench of the Travaiicore High Court m A S 147 and 171 of 1079 {Afalaiar Law Quarter^ 
VoL I, p 37). The right of a wife and of children to be maintained by the husband and by the 
actual father, is a statutory nght, and the duty is created by express enactment independent of the 
personal law of the parties if the ^ildren be illegitimate, the refusal of the mother to surrender them to the 
father is no ground for refusing an allowance for maintenance If the children be legitimate and the parties are 
governed by the Muhammadan Law, the mother may have the right to custody until they attain the age of seven 
years, and in any case they are entitled to be maintained till thea But if the parties are governed by Morumak- 
kathayatn Law, it 13 doubtful whether the father could be held to have neglected his duty to provide for hfs 
children, if they are actually being maintained by the karnavan of the mother’s tarwad who is bound by law to 
maintain them Quaref \Vhether the karnavan of the mother's tarwad has any/ocM standi to make an 
application for the maintenance of her children, when the law has imposed the same duty on himself and when 
fie himself ha^ sufficient means to perform that duty, 19 Bf. 461. It was however Ae(d m 25 if. J*. J. S55 tiU 
L. L, 223= 14 Cp, L, J. 697, that the fact of the diild belonging to a well tcwlo tarwad had nothing to do with 
the liability of a father who has sufficient means to maintain his child and neglects to do so But this view was 
dissented from in 19 M. L. T. 23 = 17 Cr. L J. ±9, where it was held that s 488 has no application to cases of 
children having independent means of Iheir own or have aright to be maintained by a tarwad 

Although the offspring of a samntandham is not entitled to an order for maintenance against the 
father in case the farit'ad ha*, means to maintain. Bat where the tarwad is not in a position to maintain an 
order lor maintenance may be passed against the lather under s 468 46 U. L. J. 324. 

8 Cases where special marriage laws were eonsldered— 

(«) Sumbundhum marriage, 22 U. 216 , 22 Jg. 2fT {footnote) 

(if) Alarutnakkalhayavi Law — Moplalis, 19 M. 461. ^ ^ ‘ ^ 

{lit) fats Karao marriage, 4 N.-W. P. 128 

(If) Chinese marriage, 7 Bor. B. T. 71 ^UCe.L. J. 484. 

(o) Karen marriage 18 Cr I,.J.890 (Bur) 

[vi) fl/uhammadan marriage and dtzvree—See S8— -45 
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II.-nJUBISDIGTION AND COMPETENCY OF COURTS. 

9. MeADlng of the wordt ' mey order.’ — Hie use uf the word ‘ tnay ’ in this section shows that a 

trate has a discretion to decide in what cises the award of maintenance may properly be made, though the 
discretion has to be exercised judicially and reasonably and not capriciously, 31 M. 183. also 20 M. 470. 

10. JarUdlcttoa— place where complaint to be Initltated —There was some conflict of opinion on 

this point. In 9 B. 40, 3 P. 1893 and 24 C. 633 It was AeM that the application must be tried where the husband 
resides while in 8 N. V. P. 237 and 13 A. 348 it was /le/ii that tlie application must be heard where the Wife 
resides , but the law is now settled by sub sea (9) in accordance with the decision in 9 B. 40 and 24 C. 633. The 
general rule enunciated m s. 177, does not apply to proceedings under this section, 13 P. R. 1839 ; 3 P. R. 1893. 
Sub-sec (9) does not give the wife or child the right to select a fomm other than that where the husband or 
lather is then residing or last resided with the applicant, 1904 U. B R. L Cr. Pro , p. 10 ss 1 Cr. L. J. 545, Occa 
sional \isits of a husband to a wife who lives apart from him, do not give jurisdiction to a Afagistrate in the 
district in which the wife resides For purposes of cL (9) a man may be said to reside with the mother ol his 
illegitimate children, if he visits her only occasionally at her settled abode, so long ashe'hasthe intention of 
continuing to so visit her , and where she has no permanent residence elsewhere, two months' stay at a place 
where she is occasionally visited by the father of the children, is sufficient to constitute that place as ' residence ’ 
for purpose of this section, S 8, L, R. 270 13 Cr. L, J.S22. 

The construction of the words ‘residence,’ ‘dwelling’ as used in ss 16 and 20 of the CtV^l 
Fncedurt Code and in other statutes has been considered m several decisions, see 3 B. 227 ; 6 B 100 j IB B, 290 i 
1 A. 31; 2l C.634] S U. ILC. R. 101, 36 C964. A man m-iy have a number of residences, 3 A. 91 (P.C). A 
man who has no permanent place of residence resides where he is for the time being, 6 H. 209; 23 B. 176, 
Alexander v Jones, L. R. 1 Ex. 133 Temponry residence suffiaem to give jurisdiction, 21 C. W. N. 812 

11. Proeeedfn|< of Magistrate not empowered void— If any Magistrate not being empowered by 
law in tins behalf passes an order of maintenance his proceedings shall be void S 630, cL (n). A second* 
class Magistrate is not entitled to act under this section, 22 W. R. 30, unless he be a Su1>Divisional Magistrate. 
A Magistrate of the first class, though not empowered to take cognirance of an offence, may act under this 
section 5 N. V. P. H C. R. 237. 

12. Magistrate to whom complaint is made cannot refer case for Inqairy to Subordinate Magls* 
trate.— A Magistrate has no power under this section to refer 1 complaint, for inquiry and report to a 
Subordinate Magistrate, and any order passed upon such report is illegal 11 M. 199. A Magistrate cannot 
direct an inquiry under this seaion to be made by a Magistrate of a rank below the fir»t class, Weir II, 6l7. 
The petition not being a complaint wlihiii the meaning of s 3 <A), the Magistrate to whom it is presented, 
should hear the case himself, and cannot refer it to a Subordinate Magistrate and dismiss it on his report, AS 
s. 203 is inapplicable to such a petition, 29 P. R. 1903 *=90 P. L R. 1909 » 2 Cr. L. J. 421. 

13. Can fresh application be entertained after prevlons dismissal?— « Res jadleata.”— When a duty 
empowered Magistrate has deaded a matter under this section by dismissing the application after hcanngthe 
evidence offered, the District Magistrate cannot emertain the complaint de novo, 1C L. R. 89 ; 17 Cr. L. i. 
106 (C.). The petitioners remedy, if ail), is in a sapenorCourt There is no appeal against the order, but It Is 
subject to revision under s. 439. 5 B. H. C. R. Cr.Ca.Bl;7 W. R.IO1 20 W. E. SB; bulUie dismissal of a comphiOl 
on one slate of facts is no bar to the Magistrate awarding maintenance on a complaint based on a different 
state of facts which may subsequently arise Wetr II, 633. The rejection of an application in one district for 
want of junsdiclion, is no bar when apphcaiioii is renewed In lJ»e district having junsdiclion, 9H-W.P.H.C. 
R.2S7. See 9 B. 40. Thepnnaple of res judicati applicable to criminal as well as avil proceedings. 
Therefore, where, a husband, who had been ordered to pay tnaintenaiice to liis wife, objected to its coounuance 
un tlie ground of her adultery, and that objeciion was adpidicaied upon by the Magistrate, another Magistrate 
IS wrong in re-opemug matters already adjudicated upon, anti hts order direaing discoctinuance ol the 
allowance is illegal, 5 A. 234. 17 Cr. L. J 106 {24 p. R. 1916 (Cr.) Cut are 4 L. B. R. 337 »9 Cr.L. J. 21. 
Where an application under sec 4bs Cr Pra Code.for tbemain'enaaceof an I'legitimate diild was dismissed for 
default and the Magistrate entertained a fresh ap^dicauon. Jietd, that there was no bar to the Xiagistrate 
entenaining the fre«h apjdication inasniiKh as tb«e was no adjudication e* ihe fr** applicatioa H C* 

W. R. «. ^ * 
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It When first order becomes laoporatlro, froii •pplieatlea laif bo eatertobed.— A Magutr*** 
ordered a husband to muntain bis mfe Against ibis order the husband applied to the High Court, ^cbse- 
quent to this, an agreement iras entered into between the parties imt the husband did not act up to his rro=.-<. 
Oa the appliciUon of the wi'e to enforce the former order, it was that the ^fagT>trate was right in ix’t 
enforang it, as it had become iuojx-raU\e when the OKirefnert begin to oj>eraie, but that, ff the wife app!^-^ 
again under this section dir o the ^^3g1str»te -houkl deal withans fre«h api’hcaiion on its menis. £ H C 
Cr AWe.^a8oflStbl!arch, 18S3:1SS3 A. W. K itlttlA 433. 

15. H&flstrAte net competeat lo restore eM« once dismissed, — The Code does not empower the 
Afagistrate to re-bear a petiuon Once dismissed 9 C. W. N. llS » 1 C. L, J. 3l4 a* 2 Cr L. J. IS ; IT Cr. L. /. IW (W 
Srf also Weir II, «JS. 

IB ■gTho may enforce order for tn»l8teBAoce.-*An) Magistrate in any place where the person agaus 
whom the Order is made maj be, maj enforce the order, under s. A secooiiclass Magi<:rate ma) eafeetc 
H, Ratanlal 233 But s. 490 does not deprive the XIagutrate who made the order ot the powerofcnfonangit. 
4 IL 330 , 7 L. B. R. 116 =3 U Cr. L. J 70L As to the powers of such MagiHirate there is some conflict as P 
which, stf Notes s and 6 to s. 490 and Note 6S-A 

17 Who may cancel ord*r for maloleBAnce.-- An aj^hcition under sub-sec. ( 1 ) or (5f to have as 

order for mamtenance passed under sub-sec (1) *et aside should be made to the Xlagistmte wbo passed the 
onginal order or to his successor iii offlcc who and who atone has jurtsdiciionin the matter, 25 1 . 5 * 5 , but sr' 
10 H. 13 and Note b to s. 490 


m.-CONFLICT OF ORDERS OF CIYID AND CRIMINAL COOETS 


13. Effect of order on jerlsdleiloe of Clfll Coarla.-(») Order mainUnanct d^s tot ber 
fifr detfarattan iAai no tnatntenjnce u In IS A. 29 it was ielj folIowiQg SO W E. Kt. 53 , that the 

order for maintenance cannot be set aside by a suit in a Civil <^urt pra>aiig for a deuee to the effect that 
w ife to whose favour such order vras made baa oo ngbt to maintenance. See also 52 C, 179, w here it was stated 
that if the Xfagistrate had made an order granting maintenance possibl) a suii w-onid not he to the Qval Coifft 
to set aside that order But lo So K 400 it was ArAf following Weir II, 515 and H C.276 that the 5 tagtsfirates 
order for mamtenance does not take awav the jurisdiction of ibeCival Court and a suit claiming a declaration 
that maintenance IS not paj-able is maimainab’e and IS A. 29 was duttwfutthed. An order for maintenancf 
passedm favour of an illegitimate child, at ihe instance of the mother, /umi>hcs a good cause of action to the 
alleged father for a declaratory suit against the child and mother that the child was not hia iBegiiimate seft 
17 0 C. 831 = 26 In. Ca. 326, where die above rases arediscussed.w also 9 0 t »9 = 3 Cr. lu J. *29 


(n) Order refustngtnnirtfenanee does not Atr suUtH Oetl Corrf/or r/Miafrmwirr— A Hindu womtf 
applied under this seciiou to a Magistrate for maintenance of her dnld alleging that the defendant 
pulatu e father The Jlagtstrate refused tnaintenance and she sued in a Civil Court. The defendant conteoded 
that the O'der of the Magistrate was conclusive md the suit was there ore cot maintainable. JieU, thisserao 
does not bar a suit in anj Ci'il Court. It simply enables a Magiarate to pass an order for maintenance 
givcnstateolarcumstances. Furthei. s. II of ttr Ow/TVwadifre O * of jSS3 (s. 9 of Aa V of 19C»)aI « 
suit in respect of a matter of a nv it nature, unless the suit is barred 1) aspeaal enactment. There 
enactment bimng the cogniiance of the suit it was matniainable. It vras contended also thattheHi 
does not authorize maintenance being granted to iHegutmate children ff H. I> A. 18) Held, apart^m 
Law, maintenance is awardable in such cases general pnociples The defendant having begott 
child, WTis bound to provide for its maintenance 3* C. 479 


(in) Gvtl Courts cannot tssue mjunctufft ogaiitst J/jgtstrJies.~Ct\il Courts cannot fivoti 

restraining the Magistrate from enforcing an order uodef ibis section, SO M. 400 The person in order 

the decree is passed should apply to the Magistrate and satisfy him that by the order of the Cml Coirt ^ 
for maintenance cannot be enforced and ask hun on the auibOTty of 5 C. 958 and 7 B. ISO to abstain m p •• 
any further effect to his order for maintenance II 1 276—239. 

(| ) Cii/ Clrurt not eomfetent to set ttstde otderof Jfagts/raie —It is not 
Court to make a decree setting aside an order of maintenance by a Magistrate, Weir If, 1 14 ; S* C 479 , 
39,20 W.R. (Ot) SS. 
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IB. Effect of tttbaeqaent deiree on previoas order under this eectlon.— (t) Decr^i for reshlufion 
of conjugdl nghti tndy Supersede order for yndinUnance oj Wife —Where a Criminal Court ordered a husband 
to pa) a monthly allowance towards the maintenance of his wife ahd children, and a Civil Court subsequently 
on the suit of the husband for restitution of the conjugal nghts gave him a deaee, it was held, that the ot'der 
of the Cnminal Court ceased to have any effect from the date of the decree of the Civil Court, 13 W. R. S2. An 
order of a Civil Court for restitution of conjugal nghts supersedes any previous order of a Magistrate for 
maintenance if the wife should persist In refusing to lue with her husband, and a Magistrate ought to caitcel 
his previous order or rather treat it as determined, if the wife failing to complj with the decree tor restitution, 
refuses to live with her husband. 23 B. 434; 6 F. ft 1833, 48 P.R. 1606 = 4 Cr.L. J.73; 27 A. 433; 17 Cr. L. 
412; 33 H. L. J. 449. Hut where the suit for restitution is brought — not with a view to take the wile back, but 
simply to exade the pajment of the allowance awarded by the Criminal Court, the order of the Magisti'ate 
must remain in force until the husband executed the decree against his wife by taking her home ~B H C Cr 
Buie [^Bontbay Gazette, 8th January, 1892, Jardimb and Telang, JJ ). Where a bona fide decree obtained ffom 
the Civil Court, was subject to certain conditions, noncompliance of the husband with those conditions, 
would justify the wife’s having left his custodj and wx>u1d revive her right to maintenance under the magisiefial 
order passed under this section The powers of the Magistrate under this section to consider the grounds* of 
refusal by the wife to lixe with her husband include the power to decide whether the conditions of such a 
subsequent deaee lor custody of the wife haxe been complied with by her husband, 4 P. B, 1906 = 119 P. L. B* 
1907 = 4 Cr. L. J. 73. A decree for restitution of conjugal riglits does not affect the order for maintenance c>f a 
child, 6 L, B. R. 127 = 14 Cr. L. J. 98 ; 43 B. 889. 

(if) hffect of subsequent dtiorce—See Note 5 to s 490 

(ill) Subsequent compromtse decree supersedes preosous order under ikts section —On the compbmt 
of R Muhammadan wiie a Magistrate passed an order lor maintenance against the husband Subsequent to th>3> 
the husband sued in a Civil Court for restitution of conjugal rights In that suit a compromise was effected 
whereby, U was agreed that the husband sltould pay the wile a month) allowance of a certain amount for her 
maintenance and should provide her with a house to live in and a decree wa« passed in terms of the compromise. 
The husband thereupon applied to the Magistrate for cancellation of the order of maintenance passed by him 
and this the Magistrate refused to do Held that the deaeeof the Cixil Court, even though it wts pas?«d 
on a compromise, superseded the order of the Magistrate for maintendncc. If the husband did not act up 
to tlie terms of the comproffl\se, it was the dut) of the wife to prefer her objections, if any, to the Civil ^ourt 
She cannot put m force the order o( the Magistrate ordering the pa) mem of maintenance The High Court 
therefore set aside Ae order aftogether, 27 A. 483 where 23 B. 484 is referred to 

(»r) Subsequent declaratory decree may make previous order under this section unenforceable— 
(i) Against Ttnfe — PiWtx passing an order under thi» section the alleged husband instituted a suit for a declaration 
that the complainant was not his xvife and the Civil Court pa»sed a decree accordingly When proceeditigs 
were Instituted to eniorce the order for maintenance, the deieodant pleaded the decree of the Civil Court put 
the Magistrate disregarded the decree. Held, that when a competent Civil court has decided that the wonl^u 
IS not and never has been the wifeofthe defendant a Ma^^trate cannot tu ^toceedin^s undec 
she IS the wife and direct the deiendviit to maintain her Ihe Magistrate was bound to recognize thd decT^ 
and should haxe refused under a. 4tKi to enforce the order, 9 0. C. 49 «= 3 Cr. L. J. 229. (ti) Subsequent 

toanorderforthemauiteiunceof3uiUcgiUmatediiId,ihe alleged father instituteda suit for a declaration 
he was not the father of die dnld and obtained a decree. Held, that the decree of the Cixil Court did affect 
the order of the Magistrate and it was open to the alleged lather to demand that the Magistrate should refuse to 
enforce his prcxious order and that under V 490 the Magistrate should refuse to enforce the order, 16Cr. 

609 (0 ) 

On obtaimng the decree of a Cix il Court that a child is not his illegitiniite child, a person is entitled to 
ask the Migistrate not to give effect to his previous order avxarding mxintenance to the child (33 M. I* J. 449 
foUowed), 46 U. 721. 

20. Daly of UagUtrate when decree b peued tnbteqaently — The junsdiction conferred on a 
Mxgxstraie to settle the mxintcnancc is as pomted out in 32 C. 479 and 30 Ss, 400 only aoxitiar) to tl«t 

r- : : • c-" . • 
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first order, W«ir II, 614. It is not open to a Magistrate to ignore a final Jeaee of a CinI Court, the ]urlsdict><>o 
vesting in him under this section, being auxiliary to that of the Civ il Court. Where, therefore, an orde’’ 
a Magistrate directing maintenance has been superseded b> the decree of a Civil Court, the Magistrate « 
not entitled to enforce his presious order, Velr II, 61S; 14 C, 376 ; 23 B. 434 ; 9 0. C. 49 =3 S Cr. L. i. 

16 Cr. UJ.609 (Oadh). 

21. Magistrate not coropetent to entertain applieatioa when preTlons decree b In foree.--A 
woman is not entitled to an order under this section from a Magistrate, when a decree for maintenance obtaif’^ 
by her m a Cisil Court is in force, Weir II, 8t5 When the husband has obtained a deiree for restiluliot* of 
conjugal rights and which decree is in full force, an application for maintenance by the wife under this sect’®’’ 
ought not to be entenained, (1910) U. B. R. 1, 34 11 Cr. L. J. 662 ; 33 M. L. J. 449 

But III 46 A. 877 8 32 A. L. J. 806 it was AM that where the decree for restitution of conjugal 
against wife was passed by Cnil Court and thirteen months after tlie passing of the decree the husband 
found illtreating the wife so much that she had to lease him, the Magistrate was justified m passing an 
under s. 483 for maintenance as the applicant was quite justified in rcfasing to lue with her husband 

21-A. An alimony order of the Probate, DiTorec and Admiralty Dlvblon la England it no bar * 
wife’* application under a. 4SB.— It is now held m 49 II L J. 335 that a monthly alimony order 0 ! the Engl'^ 
Probate, Divorce and Admiralty Division is no bar to an apphcitlon b> the wife under s. 483 if. In fact, 
husband lias neglected to maintain his wife cither by payment of alimonj or otherwise In sudi a case, 
Magistrate s power to order mainienance is not taken awa) 

Enforcement In India of maintenance orders made ontelde lBdIa.~*.&r now for the enforcement 
British India of maintenance orders made in other pans of His Majesty's Dominions and Protectorates and t'*** 
nrria Act XVIII of J921 {Afatnlenance Ordert Enforctmtnl Att\ 

I7.-C0HDITI0HS MECESSARY FOR AH ORDER FOR MAlHTEHAHCE. 

32. Aey person hsTlng tofflcleat meant may be directed to maintain bb wife or cbOdL—Tbe I*'*' 
requires that the person on whom the order of numtenance is issued, must have sufhcient means to supp<^ 
1883 A. W. M. 179. An able-bodied man who is not prevented b> anj pbjsical infirmitj from working 
presumed to have suSaem means to support hinwelf and his child, (1911) U. B R. L 90 a 13 Cr. L. J. 162. 7^^ 
cnut IS on him to show that he has no sufficient means The fact that the husband may be of slender mea“® 
does not justify absolute refusal of an order for some maintenance, Weir II, 617. The fact that the father 
husband is a professional beggar, Weir II, 6 16, or is an undiv ided member of a Hindu fanuly, 13 H. IT, or i* * 
)OUlh of 16 J ears and still studjing at school, 4 K-W. P. H. C. B. 123, docs not relieve him from the obligati®" 
imposed by this section of maintaining his wile or legitimate or illegitimate child 

23. Order may be made only against bosbaod or father of child. — In the case of a minor husband. 
father cannot be ordered to pay maintenance to son a wife, 36 P. R. 1903 , nor can the father be made join^f 
'na'tJie wrfmftiesonasnosuiJn aTTangemen'i»t»wemp\a'ie6'Dy ^ = .’S 

1914 8 15 Cr. L. J. S29. 

21. Proof of valid marriage and existence of marital relation necessary.— A woman is not entitled^ 
llobtatn a Magistrate’s order under this secuon until she has proved that she is validly mamed to her allej^ 
'.husband, aud that she is justified in living apart from hiui. nor can a Magistrate pass an order before hefiac^ 

I that the complainant is the wile of the defendant, 16 B. 269. When the validit) oi the mamage is questione 
I It IS for the applicant to prove that she was the legallj mamed wife according to the personal law by which tP 
parties are governed, 7 Bur. Ik T. 71= 15 Cr. L. J. 434 Unless there is such proof, no order can ^ 

under this section, 7 L. B. R. 270 = 16 Cr. L J 39, It fs onl) one proof of the existence of the relationship 
husband and wife that a Magistrate can make an order (vmder this section) of maintenance to a wife, b 
where the cessation of conjugal relation has been proved, the responsibilities attached thereto must cease a ^ 
a Magistrate is competent to stay an order maintenance already made and to refuse to issue bis warrant and 
try all questions raised before him which afiect tbengbt of the woman to receive maintenance, 3 C.553s=9C* , 
R.31; 8 A. 226. Where the mamage is disputed, the Magistrate should himself try and deade the question 
not refer the parties to a aval suit, 11 P. B. 1891. In proceedings under this secuon, census records are not, no^^ 
ever, admissible as evidence, notwiibstandiug anything to the contrary m the Indian Evidence AcL See ^ ^ 

ActXot 1900 When the evideore of mamage tscloubthil but u it lie proved that parties co- habited fo g^iet 
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yean as man ind wife, th" |>r«*sumptlon ({ut «ni a valid nurrii/e will i>rrvail, 17 Cr. !<. J. ili. Karan 
marriagt among Jali w/W —Amongst the Jals t " taraa" inirrhg'* Is valid, and as lli<* clilld<^fi an* 
entitled to inherit to their toiirr, a woman w marrlt-d Is ^ntltlM to claim malnt<“ti.mce from Ii'^r Iiiisinnd, 4 K,« 
V. P. ff C. B. i2S. ,Sr<r also 8 VA B. 80. 

35, Hctni of wife does net relieve baiband,— A hiisbanrl liivin,; Bufl)<‘(f'nt means, Is t>ouiid to iniiri 
tain Ills wif<* and Is not rell<^ed of ib«* o|jtifalIofi,tiy the circiim'tance that Ihf wlf»- may have relations alilo nml 
willing to maintain fi<*r,Welf If, S1S| 11 C V/. ?f.0| li Cr,L.J,20(iif ) TIi'* iirr/pmUlon thata wif'* wlioliasampl/* 
means of her own Is not enlltle<l tomalnifnancelsnoicofreft Tli** contention that In llurma th^r'amln^s of a 
wife are Ui'* Joint (iropwrty of liers**!! and h*^ huslnml and that wfi'-n ffi<* hnslnntl l-^ayes ili»' wife In tJie enjoy, 
mcnt of the whoVof li<*r earnln,;s, th'T'* Is no ne;j|ertof refusal cannot l>e snstalnM, 10 Bar, h B. 184, 'flnt fJi'- 
wlf^ may earn f/y herown lalxigr is consideration, 1597 A, V/. If 107 

38. Child natt be la eiUUaee and ** anabU t« maintain fUelf, ’’•'Por meaning of th'’ word ' difld,’ 
iff Kote 47 No ofd^ under this section can I*.- f>asse<l for the maintenance of an unlwrii diUd.lf 
i lf,»W, P, H, C, B, 70 1 W*If 11) 819. It Is ol/vlous lliat ili^wor<i^~" fittaiU In tnalnMn Uul/“ fefi^ to a 
child and not to a wIK 10 Bar. L. 8, 188 1 1 Cr, L. J, 893 (Bar) 'fli^ ftili^r Is l>ound to maintain tJie 
child whatever tlie pr>sttion of ih^ moih*-r rnay 7 Bar,L.T. 31 ■■ 15 Cr, L J, 378, InaWlity Is a necessiry 
condition. A child who Is tfea/anddumfi and utiallr to mafnuln ft5/-ff, fs entftfed tomaInl»’nance,allfir<u/Jifi 
may have arrived at the of majority, 0 K,,y/. P, H. C. B. 337. ni" fact Ifiat the dilld (i not In a survln,; 
ainditlon cannot I/* set up In answer to an applicail >n under this vrtion Tlie rjnestlons whldj the Magistrate 
has to decide are(/) U the chiW unable to mslRtainitvIflf/f/has the father neglexfc'l or refused to milntain Ilf 
8 Bar, L, R. 88, Where it was aUege/I that a girt 17 y< irs old, the dau/ht^r of a dancing woman was old ewugli 
to malnlata herself, Ar/</ the law will not treat i<fmtiiuii «i as a pro'esslon l/y whidt a girl mlglit eirn her 
livelihood and maintain Iters^if, 27 K. 085 

In 3 Baa^. 883 ih- words " unable to m.Mnuln Iiseii were Iiiieri/reieil to me'in Imlatlly to earn 
a complete llvellh/ejd, siich as an adult person miglit earn wjtJvmi dej<rJjng on any r/ther jjerson. A father 
befni; bound to maintain his diHd under the age majority, In rjzing tlie sum (oyable tlie Court shoul/j pay 
no reg’vd to the fact that the diild is able to contritmte toward* Its sij;;]v;rt try means of Its own laliOfir or 
work of any kind 

37. Deea the laalUlty refer t« physical Isablllty cr t» poverty?— Hi" tnaWlity referred loin llie 

Section relates to the alrsenoe <d suflirieni maturilyo(| liyslcal awl iwnul development In die dilU renilerfng It 
In consernien<v. unable to e^rn its living by its own efl'jrtsand d<e s tva refer t/> Inal iliiy throu/li j/roverty or 
absence of means, 25 M. L, 7, 355 — 14 K. L. T. 332 « 14 Cr. L.I. b77\ t/ui this view was dissented from In 
19 K,tkT,33a> 17 Cr.L. J 16 awl it was h«I/l tliat n can te'/rw'le in tavoor rd a weIl-u><lo rbildr/ra diiH 

having a ir/»ny ejiPyfceabV daim agaiii't a (irwad •>< *.ote 4(f/*. 

38. fa eaae cf llUflllraeu cfctldrec paiernliy meat be clearly ettablUbed^— n>e O/urt wr*uld te* 
wrong In taking into account the timiUnty ot die rurnes ^rA de fi-^toro ol die diild, and die MmiUm, 

18 C. 7tt. WIxo mainlf-mnrj’ i$ eUtm'-'i tnr aa ifkgMfmate d ifd It is wvt ew/cigfi to find dwt die ddfnlant 
may have titr father, f/ut die 5fagi«trafe mo*t able to fwt tfiai in all reav/nable (/roliability, w/ne ej^ 

could have l^en, Weir f I, 431, A wile can le' eaanilwTl as to re»fvitcf.ess td her hinband during firr nurrie/J 
life, without Independent evidence te^ng hr*t jafne il« ilargiiimaey td i rhildren, 18 B. 488, Aas 

of familiarity f/e'ore die lime dial the ba'Lird tlnld uaM fuse fe-en le-gMieri are rcrrhdi !e as r/yrrot/walive 
evl Jetjce. jfr suletecs. (6) and (7^ and Cj/r v Minntmg. L. K, 3 Q B D 011. .Vrr .N’ote 75 UP,* 

29 Aetaal oegltet er rcfesal to malatabs ueit U nlatliilied— erder caaaet be made ao eeaUayeaejr 
efdrfaelt,— A tjf Tr*uia\ Vt mAsiuln I tt mitr-f/f O^tut^f/trA mty l/jr nr t/y rondt^li It rruy 

In- eijifessed or Imj 'ied,f B»n, L. K. 359 mB Cr. I>/,23A V.hen tt.» defendant liasijer led hit lotefcity, dm 
is a fact trom wLIdi f}>e O^ert m^y irW ne^^et to r*uietam.4 A. 1^ R. 278 1 1 Cr, 7, S73 1 it I* wx tif^n to# 

llagUtrate, even In dy rase ot dy jjanies (btrtnnd awl wife/ ff.oy'itifii', to rruke aa order awarding 
mainteoano- on dy ciy tngef.ey o' a de^aiyt dyteafiev rut the j,art id dy hast/aod to maictain To give 
JurI*di'aion to a Jlagtstn e, an aettu] r^yf^r^ or re^B^al tr> maintain rn t fy estatyidyd Wetr ft, 830, Idrt'jtr 
pasUng an nnim i.r'‘'r ll i» w-^^i /n a J'j jt**ra»e ir g*e to Mvrf'^in •te-'fe^ t‘y f; f*j*nd l~A lyen a3ed u^rtn 
W malrtain t IS •!> basing reg.rd ti dy oetXt toe s </ Hiodd wyy*r, 33 W. A. 39 As a b^'aand s ktbflty * 
to maintain a Mui ammadan d iH-w te, urii V, E.41. Tly grx. 1 j wl di dy 'X >r rs bav/1, tirrJA ‘ 

•et out tn dy ot.W fueJ -AA // r /r./ 3s/i Ae rM4rr,|«?4 A Jre gn an actual rer.^j |i ja s 



1008 


nxrLANATonv and rnoxODXCiNo vocAnur-Anv 


EipauncWr ofdie rniialltntinii A (lil«ilrr-D I 
to Uaojc] ^Vrbal<r {]7H^1S 2 on jia*‘ouDl of tuj 
efaborafo olpoaftfona of Cf>o CuniCftutfoEi of (foi 
ilnUad t 


any who can turn 1 iiond to any kin 1 < 

work, ^ ilia Latin asulvairni of Jack at-all ira Ira 


ilharof I rciach JMcfory [Vr t rcJcflka 



VhF code of criminal PROCCDtillE 


toii 


[Chap. XXXVI, 


father (or husband) does not m fact maintain his d»tld or wife, he neglects to do so fl Bnr L. R. Whei'e 
both the parties agree to five together no ‘ refusal to maintain * cirtbe jnftfrred from the deposition of the Wife 
who asserted that though she was willing to live ^athher husband, the latter refused to maintain her, *6 P W 
R 1914 213 P L R 1915 = 16 Cr L J 86 


The fact that the husband who Is m anears of maintenance hai b^en adjudicated an Insolvent is 
cohcliisive that he is unable to pay the amount due a id therefore is not guilty of wilful neglect within the 
meaning ol s 485(3) df the Code 80 C. 887 


y— WIPES RIGHT TO MAINTENANCE 

80 When wife la not entitled lo order for tnalstenaDee. — Set sub-se(l(4). — (i) M hen huihand and 
wxfe are /mag separately by miitual «»«»//— A wife is not entitled to receive an allowance under this Section, 
i! she and her husband have entered into an agreement whidi provides for their living separately and they are 
so livang separately by mutual consent R&t&nlal 87o 

(ti") When prtiaU arransetnenl tj made for her mat -Where the maintenance of a wife 

was by arrangement made at the tfme she began to live sepantely from the husband provided for by the 
assignment to her of some land held that the Coun had no jurisdiction to award her hddiiional maintenance 
on the ground that the yield of the land was Insufficient for her maintenance Weir II, 64S 

(m) IVhen wi/e leaves husband of per own accord without sufficsent The proviso to 


ill treats her so as to make it impossible for her to live in the house this will amount to rOfusht or rleglect on 
his part to maintain her 8 Bom L R.6l4,2lp W R 1914 115 P L. R. 1914» 15 Cr L J.629 

(tv) When she is htnng in Where there has been desertion bv a wife of her husband for 

many years coupled with adultery and no attempt has been made to seOk the husband s pardon f6r plist 
misconduct the wife is not entitled to an order for maintenance merely because at the time when shb r&akes her 
application she may not be living in adultery Ratanlal 506 See Mote 36 

(v) AduUely accompamed with loss of caste — The use of the word ' may in this section shows that 
a Magistrate has a disaetion to decide In what cases the award of maintenance may properly be made though 
the discreuon has to be exercised judicially and reasonably and not capriciously Thus where the wife was 


UK . I 

it) W hen she falls to show cause why she should not Itve With her Anjianrf — When an application 
for maintenance under this section came on lor hearing the husband ol the woman appeared and oSered to 
maintamher if she agreed to live with him. The apphcantnotappearlngonthat date the Magistrate dismissed 
her application. Some time after she applied for the restoration of her cause alleging thatthe non appearance 
was due to illness The Magistrate how ever refused to restore the case, and holding that there was no power 
giten to him by the Code to restore a case of this nature rejected her apphcattoa Held that there was 
nothing illegal in either or the orders made fay the Magistrate. The respondent admitted that the petitioner 
was the wife and offered to matntacn fier on amdiCion ol her /retag mch hien Then under sub-sec. (3) of 
section if she refused to live with him the Magistrate would have to consider any grounds of refusal stated by 

h 


to ask for an adjournment on the ground of illness Held further the application to re-hear the petition already 
dismissed was not made under nn> section of the Code giving the Magistrate any jxiwerto set aside his 
^^eviOus order and hear the case a^am. Consequently the High Court declined to interfere 1 C. L 3 81^ = 
2Cr L.3 2 J 8 where 1 C. Ii. IR \% distinguished 

.f.,anV*. for wife to prove habitual crnclty— In the proviso the words thSthfe 

ituatlyhas treated h.s wife NAi.hF, eltv , .t,« „ ...j ' 
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are substituted This alteration gives Magistrates larger disaetion in giving maintenance— Cotn. BtP \ 
The present Code does not restrict payment ol maintenance when the wiie is living separately to cases in wh»Oi 
she has been treated with habitual auelty, U. B. R- (1897—1901) 1, 104 is no longer law, 4 Bur. L. T. 269 = 

13 Cr L. J. 55. Where it is proved that a husband has not refused or neglected to maintain his wife, a Criminal 
Court acting under this section, has no Junsdiction !c make an order upon the husband for her maintenance, on 
the ground that the husband has been guilty of cruelty to her But that is a very different thing from holding 
that no eiidence of cruelty can be admitted m a proceeding under this section to prove, not indeed cruelly 
as a ground for separate imintenance but the conduct and acts of the husband from whidi the Court tnay 
draw the inference of neglect or refusal to maintain the wife. A neglect orrehtsal by tlie husbind to maintain 
his wife may be by words or by conduct. It may be expressed or implied In order to find out the intention 
of the Legislature m enacting a particular provision m a Statute, it is a cannon of interpretation, that the Court 
must have regard to the context of the whole sccuon and not confine itself to its words, detached from the 
whole of its context It is a rule of construction that in interpreting a section which is ambiguous, the Court 
ma y look into the state of the law, as it existed before the Statute containing the section was passed, 9 BPm. 
li. R. 359 := 5 Cr. L. J. 331, where 6 N.*W. F. U. C R. 205 and 8 Bom. L. R. 614 are re/erred to 

32. Rulings under old Code, as to what attonutt to cruelty in law.— The previous Codes used the 
term * cruelty * There was no definition of cruelty , but it was held that the criterion of legal cruelty justifying 
a wife’s desertion is the same in this country as in England, vtz, whether there has been actual violence of such 
a character as to endanger personal health or safely, or whether there is the reasonable apprehension of it, 1 B. 
164. 3^/also~i9 C. 84. The word “ crueltj ' is not necessarily limited to personal violence, 1! A. 480. A false 
diarge of incest is tantamount to cruelly, MUner, 4 Swab and Trlsl 24. Retusing to take food or water from the 
wife amounts to cruelty, 1 B. 164 at p. 166. Ttie present Code.howevet, omits the word and uses instead 
-jutl gxouttd/or so doing What is just ground will have to be determined with reference to the circumstances 
of eadi individual case See 8 B. U R. Appi. XIX. It a husband, knowing that he is in such a state of hesith 
that by having conneaion with his wife he will run the risk of communicaung tfie veneral disease to her, 
recklessly has connection with her and thereby communicates the disease to her, fie is guilty of cruelty, 
Boardman v Eoardman L. R. 1 Freb and Hat. 223. If force, whether ph> steal or moral, is systematically exerted 
to compel Uie submission of a wife to sudi a degree and during such a length of time as to injure her health, 
and renders a serious malady imminent, although there be no actual physical violence such as would justify a 
decree, it is legal auelty, and entitles her to a judicial separation— AV/// v Kelly, L. R. 2 Prob, and Hat 81, 99. 
See 1 B. 164 at p. 174 ; Tomkint v fomkins, 1 Swab and Trist 168 

33. Vhat are not jast gronnd* for refasiog to lire with hasband 7— (i) Minority of wife —The Court 
has no authority to award mainteii nice when the husband offers to maintain the wife in his house merely 
because the wife is a minor and it might be belter she should live wiih her parents, 1 P. R. 1B82 

(«■) o/a jrrond jpj/if in the house are not legally sufficient for] 

the award of a separate maintenance to a wife. 21 F. R. 1873 , 30 P. R 1831 , 31 P. R. 1682 , 2 P. R. 1878 The 1 
fact, that a younger wife is likely to suffer annoyance from the dderwiteand tliere is reason to fear that hcrl 
husband maj not protea ber Irom sudi annoyance, is not suBivivnt cause lor refusing to live with her husband, \ 
1904 U.B. R. Cr. P. C. I, p. 10 = 1 Cr. L. J. 543; (1910) U. B. R. 34 » 11 Cr. L. J.662, Cut if the husUnd is found \ 
to treat her unkindly owing to the presenceoftheother wife,she maj claim separate miintendnce 14P.R. 1901. \ 

But disagreement with husband s familj is no suffiaent ground for separate maintenance. 21 P. R. 1870. Tbe 
inability of a husband and wife to agree to live together is no ground foe decreeing separate nvamtenance, 

t V.R.59. 

(ill) Msnytng a second tri/r— WTicre polygamy is allowed, the laa that the husband has married a 
second wife is not a sufhcient reason, within the meaning of this seaioo to justify the aw-ard o( separate 
maintenance. 7 M. 187 J 66 P. R. 1887 j BmUnl&l 7| 18 P.R. 1914 « 13 Cr. U J. ST7. She can only claim mainie 


' V V ■ V,- '• » * ve . • - V . p • V 

ingiiei niainicmoce unoers.4SS. 4 U B. R. 340 (P.B.) — tCr. L. J.23 o^cmting B. R. 116. Similarly, if a 
man mames « second wife and she does not know of the previoia rrumage she may refuse to live with the 
chiefwifeanddaim mamtenanoe.S Bar.L. T. 154 — II L. J.750. But if she had knowledge it would be 
oiberw ise. U. B. R. (1897—1901) 1, p. 104. 
bS 



1026 


THE CODE OF CRIMINAL PROCEDURE 


[Chip XXX''I. 

{<j) Huiband keeping a concubine tn ike Mouse — Concubinage is so far recognized among 
that the circumstance of a Hindu husband keeping a concubine in his house will not entitle a wife i® ^ 
maintenance allowance, provided the husband is willing toreceise her and treat her with the consideraUon 
which IS due to her position as a wife, Weir II, 64 1, 17 U.260. The question in each case will be whether 
conduct of the husband is such as the wife consistently with self-respect and due regard to her jiosition as 
can h\e m the house of the husband. Therefore adultery on the part of the husband may constitute 
cause for refusing to h\e with him, 2011.470 (F.B.). 

(r) //usband's /Jilure lo pjy djj/*r — ^The fact that in a cuil suit b) the husband for restitutior* 
conjugal nghts, the wife successfully resisted bis daim by a plea of unpaid prompt dower is not a suffid^'’* 
reason for her refusal to li\e with her husband, 6 P. R. 166 ; IS P. R. 1880. 

34. What is a proper offer to nalatafn?— (>) II must be bona fide — An offer to miinlain must b® ® 
bona fide offer and not made with the object of escaping obligation, 13 Cr. L J. S5 (Borma). 

(ill Ilmust be an offer to tnainiim with the eonsideration due lo her position as aiti/eSee 
20 U 470 

(ill) Must the offer extend lo obseroing conjugal dsdtesf—hiVi offer by a Hindu, basing two wiv®*' 
to maintain his first wile by allowing her to live in his house, and by supplying her wnth gram to be cooh^ 
and eaten separately, coupled with a refusal to lise wiUi her as husband and wife, does nut come within 
meaning of the proviso to this section, 6 B. 371, Diis was dtsapproied a/* m 18 B. 269, where it was heldt^^^ 
there is no authority lor the proposition dial the words "as his wife must be read into the proMso lo sub-^® 
(3) and that it is suthoent that the husband has offered to maintain his wife in his house When no neglecf 
refusal to maintain IS found against the husband, n is tor the wife to establish a jusUying cause for herlid®® 
npart Theobjectof thisseaionistoproMdeformaintenanceandnottoenlorceconjugalduties, 42U 

33. What are net sofllcfent grenods to refote raalateeaaee. — (t) Smptesous cortduej of ttt/e-'^ 
Magistrate cannot refuse to make an order of maintenance merely because he considers the randuct of 
applicant open to suspicion. The matters recognized by this section as disenuiling a wife to maintenan^> 
must be proved to justify dismissal of an application for maintenance, Weir II, 647. 

^lO Refusing to attend a Panehayat convened to consider her conduct— h wife s refusal to attend * 
Panchayat convened to consider a charge of adultery «gamst her, is no reason for rejecting an epplicaiion ^7 
her under this section, 18 Cr. L. J. 32 (ll.> 

fill) Delay VI applying for Delay on the part of .a wife in complaining of her husbani^® 

neglect to maintain her, is no ground for dismissing the complJint, Weir II, 615 and 6lB A wife does not lo«® 
her nght to maintenance, because she may not have advanced her claim, immediately onherhusbandsdescrti®” 
of her, Weir il, 6i6. 


TneVs&'tnir^ «^^5ftW5s^^CT^^sJ a aswmanaw’wve N»viw Vnm ws.'m-a awchaevs, ☆le 

to the lime when this case came on lor heanng betore the Magistrate, and before the Magistrate, the wife agre^ 
to return to her husband wiihin a week on his putting away bis mistress and promising to have nothing mof® 
to do with her , but subsequently she refused to abide by that anangemeni. //e/d, that an offer made m CoiJ^ 
by the husband lo give up his mistress does not depnve the wile of her nght ot refusal to live with her husbani* 
14 Bar. I*. R. 240 s= g Cr. L J. 422. The wife s nght to refuse is not demolished by the fact that the husband w^ 
dnven to concubinage by his wife s continued refusal to lne with him Where the breacli between husbaP 
and wife is irremediable and it is impossible for the latter to return to the husband and live with him, after maP> 
years’ separation, w ithout fresh trouble and dispute, she w ill be entitled to liv e separately and get roaintenanc » 
26 P. W. R. 1914 es 170 P. L. R. 1914^19 Cr. L.J.SS4. 

(_o) Change of religion by husband — The rejection of an application for maintenance by the w ife of 
Chnstian, who has reverted the Hinduism is wrong 4 K H, C. R. Appx. III. 

36. Meaning of ‘ adnltery • and ‘ living In ndnltery ' as used In thU section.— (t) yIdultery—VnicT th® 
I P C., adultery is an offence committed by a man against another man in respect of the wife of the latter an 
u IS an offence whidi cannot be committed by a wroman Adultery under the I P C is not committed by " 
man who has sexual intercourse with an unmarried woman, or with a widow, or even with a married woma 
whose husband consents to iL Ilut adultery in this section is used in the wider and ordinary sense of voluntary 
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sexual connection between cither of the parties to the tnamase, and Someone, mamed or single of the opposite 
sex other than the offender’s own liusband or wife. This construction is not inconsistent with s. 4 (2). There- 
fore adultery on the part of the husband, not being such as would be punishable under 1 P.C, may nevertheless 
constitute sufhaent cause for the wite separating irom her husband and enable her to claim maintenance under 
tins section, 20 M. 410 {F.B.)overrt(/tHjr H. 200. 

(«■} ‘Ztvjng- iff adu/lery' words " tmng tnaduUery" refer rather to a course of conduct oral 
least to something more than a single lapse from vutue , and thereiore a single act of adultery does cot neces> 
sanl> amount to living in adultery, so as to disentitle the wile irom applying tor maintenance ucderthis secDon, 
30 H. 332 (where 26 A. 326 and 20 M, 470 are rtftrred to), 6 M. L. R, 19 9=9 Cr. L. J. 390, Where the wiie who 
applied for maintenance had some two >ear» prior to the date ot the application given birtli to an illegitimate 
child, but since that time, had been living with her parents and leading a cluste and respectable Efe, it could 
not be said she was living tit adutttry witnm the meaning ot this section so as to disentitle her to tnainienance, 
26 A. 326, where 1831 A. tf. N. and 113 are referred to Uut when the wife was found guilty of adultery 
vvith a low caste man whidi led to her expulsion m>m caste it is not necessary to prove that she is hving in 
adultery, 31 M. 185. Where the husband disclaimed paternity ot a child born to his wife and the true in 
consequence, took to living in her lather’s house, heldm the absence ot prool that she was living m adulter), 
the wite was entitled to an order under this seaion, i3il A. W. N, 113 ; a7 and 62. S^e also 26 A. 326 ; 1904 A. 
W. K, 23, fn msi A, W. N. S3, die exact question:, to which alone tfie Afagistrate should address him^ in an 
application oi this nature, are set torch at great length. See also 29 U. W. N. 647. 

37. CtneellatioD of order for malateaaoee.— .S’^c Notes under Heading X below. 

33, It it not open to & wife to maie A eoBtr»:t discharging hBiband’s true liability 7— Where awife 
hrst applied for maiiueiunce lor herselt and child, but on receipt oi a certain lump-amount trom the husband, 
witlidrew her application, and later on, again applied, stating that the lump-amount has been expended, and 
the husbind objected that the lump amount had been paid m nnalsetUemenioi all her claims, Ac/d, that on sucli 
application, the duty ol me Magistrate is (ij to hnd out whether tlie husband has sufficient meinns and (iijwhetiier 
heretusesorneglectstomauiui.i tne applicant, and on the last point, he must find out, whether the settlement 
made by the husband still lurntshes a sufficient means tor the wiies support. Although if the lumpeum 
has been invested, it would have yielded a suttiuenl income to maintain her lurtherest of her days, thisqu'-siio 
IS immaterial, if in tact the money was spent or lost and is no longer yielding a sufficient income. The laiiguag*- 
ot the section is inconsistent with a wiie making a coiitraa to absolve the husband from liability. Jli'* 
of the law being to prevent the wtie, wnom her husband is able to support, trom becoming a burden to ou.*-' 
people, this object would not be attained by a contract which ultimately leaves the wiie, to the charity o 
neighbours. The Section does not say that a wile is not eligible lor mainleinnce, if she is abl^ to luotr,. 
herseli or it she has made a bad use oi the money which her husband gave her sometime back, 1903 U.£ £.IC 
Pr.} 43, where 1892—90 U. B. R. 64 and 1897 — 1901 U. B. R. 108 are referred to This decision seems 
re-consideratioii as it is open to the parties to live separately by mutual consent 

SPECIAL RIGHTS OF MUHAMMADAN WIFE 

39. Uahanmadu wifs net boead ta go to Kail before seekUg help of Gobi 
is not bound to seek the assistance of the Kaxi, before applying to the .Magistrate for 

40. Uoota wife Is eatitled to nalBleoBBce.— .Sr/ 8 C. 738 { B W. R. 60, and N 

41. Hasbaod's marriage with wife’s itep-motber, aaffl.ieat reasoa for tep 
momage of a Muhammadan with the stepmother ot his wife, beingprohibited, Che 
v»ill not live with her husband, dunng the conunuance of his mamage vnth her itepm 

42. Hatband liable to matataln wife till date of divorce.— \\ here the deietjo 
cause against an order of maintenance passed against him and he divorced Ins t 

, _ I «i ■ ^ , 

7 B. 180| where 19 V.R.7Sd(iseKteJfrvm,1l P. R. 1891. 

43. tfaglftraU mart esqalre lato plea of dlrerec.— M'hen a husbaof 
the maintenance of hi» w ile pleads non-tiabtlity oo acxoum oi his having 
Magistrate to entertain and enquire Into such plea, and if he finds itestabbsS^a,^ 
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at least after such date as the divorce operates, 2i P. R. i89l. The Magistrate is bound to entertain such 
application and determine the question, 1915 U, B. ft. I‘fl8a«ie Cr. L. J. 531 ; 17 0. a 260 b= 13 Cr. L. J.6W. In 
IV elr 11^620, it is said the Magistrate is bound to enquire into the validity of the plea, and jf he finds jn the 
affirmative, then no further maintenance can be ordered also Note 2 to s 489 

44 Right ol dWotced wile to malntenaDce derlag /rfja/ is the period during winch a woman 

whose marriage has been dissolved by divorce or death is bound to wait before she is free to marr) again. 
Iddal IS primarily imposed With a view to ascertain whether the woman is pregnant, so that the paiernit) of 
the child that is bom to a woman whose marriage has been dissolved ma> be lixed. Under the I fanafi Law, a 
divorce (/a/uA) whether revocable (fayai) or irrevocable (4a^a>r)does not completcl) destroy the relationship oi 
husband and wife until after the expiry of the period of Therefore a wife is entitled during to an 

order for maintenance under s 488 She Is also entitled during the penod of \ddjt to the benefit of an order 
for maintenance which had been made in her favour before divorce— the pronouncement of Ltlak\ 20 M. !>• J. 
12 » 10 Cr. L J. folio j}iHg Weir It, 617, 3 A. 223 and 19 A. 80 : 5 P. R. 1903 = BS P. L. ft. 1903 » 2 Cr. L. J.40 
disseuling from 1833 A. W. ft. 29, 4 Bar. L.T. ISb 12 Cr. L. J.S2. Ihii an order lor maintenance for a time 
subsequent to the period of iddat is illegal, unless pregnane) is alleged, Weir II, 617 ; 19 W. R. 75; 3 A. 228 } 
S P. R. 1903. 

45 Order does not deprive haibaad ot right to divorce.— An order made by a Magistrate, directing a 
Muhammadan husband to pay a sum monthly for the maintenance of hts wife, does not deprive sudi husbandof 
his inherent nghi to divorce his wife, and after such divorce the Magistrate’s order can no longer be enforced 
SB H C.R.Cr.C& 93, 7 B 180; 14 0. 276; 1 Bom.L.R 348; 19 A.BOCF.B), 19 W.R.7S»B. L. R. Ap.XXXIll. 
The dissolution of the bond of marriage when once validly effected must h^ve the result of stopping the 
Operation of a Magistratesorder made m favour of a wife, 17 0 C 2S9 m l5Cr L.). 618; 2i P.R. 1694; 1913 U.B. 
B. I., S3w 16 Cr. L. J. 831. See Note 5 to 3.490 

46. Bepadiatlen of wife by h«sb&ad havlag come to her knowledge Is good divorce.— A Muhammadan 
against whom an order for the maintenance of bis wife had been passed under this section, paid into Court the 
arrears due from him, with a sum m addition on account of tiie wife’s and man application accompiny 
ing such payment set qut in clear terms that he had reptuiiatetl hi» wife The repudiation was three timea 
repeated m tlie application. J/e/d, that this having come to the knowledge of the wife was a good divorce 
under the Muhammadan hw, and that it was not necessary tint the wriiing of divorce should be specially 
addressed totlie wife, 1899 A. W. N. 8J. According to the Haiuh Law »ns not nttessirythat tbe//4?.f orwonls 
of repudiation should be addressed directly to the wife to consuute a valid divorce, 33 M. 23 where 4 c. 588 
IS diisendUd from and 30 B. 837 ; 38 C. 181 approved An order under this seaion tor the maintenance of a 
Muhammadan wife, passed more than three months and thirteen days after divorce, by words which had not been 
rejieatetl Uiree limes, was held to be illegal, 1888 A. W. H. 116. 

yi.— BIGHT OF CHILDRBH TO MAINTENANCE. 

47. Meaning “of child” — The word ‘child* as used m the section, simply means son or daughter 
Reference to age is purposely omitted in the section, the object being any son or daughter is entitled to claim 
maintenanceso long as he orshe isunabletomaintainhimselforherselt, 28P.W R. 1910 ssllCr. L. J.427. The 
word ■ child’ means one who has not attained the age of majority, 37 M 885. See Note 26 above as to the 
meaning of ” unable to maintain itself " See Note 26 and 3 Rang. 682. 

43. Is a child having means of Its own entitled to maintenance 7— In 25 M. L. J. S5S— 14 Cr. h 3 , 537 
It was held that if the duld is not of suffiaent matnnty to earn a livelihood, then, even if that child belongs to a 
well t<3^ tanead, the liability of the father is not taken away But this view w.as dtssenled from in J9 M. L.T. 

23 •= 17 Cr. L. J. 10 where it was observed as follows — “ I think the ability contemplated by the section applies 
as much to the case of a child which has got means ot itsownorwhidi is entitled in law to be maintained, and la 
being maintained, as m this case, as to a child which is able to earn by its own exertions This is a summary 
procedure provided by this section, and it does not cover entirely the same ground as the Civil Liability of the 
father to maintain his cliild. It does not seem to have been w ithin the contemplation of the legislature that n 
child which is well to^o should be entitled under s 488 to an order for iminienance as against its father, 

19 M. Mi was referred to * 

49 Is it open to Magistrate to refuse order for ualnUnancQ If father offers to maintain children 
if they live with him?— A rtiolher, who has the custody erf the child and who has to maintain it, is entitled, 
so long as that stiu continues, to the ilfowaoce granted tlie maintenaiice of the child, Weir II, 650* 
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A fatlicr cannot refuse to maimnJn hl» dilklren on the Krountl tliat thej arc not ll^lnK with lum, U. 
B.R. 1903-«S; 1 Cr. P.7;1S Bnr. U R.U'^tCr. UJ.8S)( U.B. R. 1910. Cr. P. Cl — 11 Cr. L. J. ISS; 8 Bsr. 
L.T. 131 — 16 Cr. L. J. 656 ; (1910) 1 U. B. R.3«— ilCr. U J.eSl li the father the chiUlren to 

li\T «ith htm hi< obMomanirv: h to Ret an onler from the proper authority Ruing him the custody of the 
diddrcn 1 King together in t\ie ease ol hn'banA anil wile i» n thing ol a »pccli\ clmnctcT U isan incident of 
matnmonj 5;rf al-yt 33 K. L.J. 335 •= 14 M.L.T.913t 8 Bar. UT. 134*:> 10 Cr. L J.658. Mercl> sending n man to 
go and a'k the child to come and tiie with the ftiher does not amount to anofTer to maintain the child and absolve 
the fathcTof hisliablluv,? Bor. L.T.S4 — 13 Cf. L.3.278. A mother having the ciistotl) of her child applied under 
this section for its uuinlcinncc. b) its filher Before the receipt of summons under her application the 
father had neither asked for the Custodj ol the child nor offcretl to provide for it in aii> »a) He now made an 
offer in Court to mimtaln the child, if It was left with him. //ri/, that a present offer to maintiin will not lake 
a\ra> the Mapvtnies jtinsthction under this section to onler him to |viy (or the child s maintenance, 1903 U. 
B. B. (Cr. P. C.) 39 where 1903 U. B R. (Cr, P. C.)7. 18 P.R.1&91, 16 W. R. 62 and 3 L. B, R. 46 arc re/errrdlo 
Sre Note Sn 0'ntri.—\ fuller offenng to nuintam his children on condition tint the> live with him cinnot 
lx. said to rcfu'-c to maintain them anil though ti> express provision of hw an onlerof nnintemnce cm lie 
p,xsscxf, notwithsliniling such nffir in funur of a wifeoti ctmm sjvealicil grotimK, there is no stmihr provision 
in the clnUlrcn, 18 P. R. 1894 5 31 P. W. R- 1914 — 13Cr. li. J. 639 Where a fithtr his custodj of his minor 
children and is mtinlaining them iiropvrl), the mere fict that they go and live with their mother would not 
make him Uahli, t<* Ivc idvargcsl lot maintenance, though lie refuses to maintain them unless ihej return to hts 
custoily 8 L. B R. 108 =» 18 Cr. I* J. 117. Tlie proper course for the mother is to get a certificilc of guardianship 
of her childnn by proving that the lather Is an unfit person and when this has l>cen done to resort to the 
provisioas of this section if tlu. f itbef refuses to make an allowance for the cjiild 18 P R 1894 See 23 P. R. 
1917 (Cr.V 

Hut m a Bombay case it was held that with regard to the maintcn.ance of children it is sufficient under 
subsea ( I ), d the neglect or refusal to mamiamihem is proved On such proof the tfagistrate can make 
an order for tliepa>ment of a niotitfil) atlouanceforihenuintenanceofcach child to such person as the Magistrate 
from time to lime directs. An offer to mainiam the children in the lutiire is not sufficient of itself to debar the 
Magistrate from making an order Of course the Magistrate is entitled to Lake such offer into consulention. 
27 Bom I..R.339 — 49 B.662. 

(») Fciher not reUn ed of Uabddy u hen tnolher « of nghl entith d h eusMy, or under the Mahamma 
dan AiO'— Under Muhammadan law, the mother is entitled to the custody of her children till they reach the 
age of puberty, even when she has been divorced by her hustnnd, but that does not relieve the father from 
the obligatioti of maicitaining the cluldrvn. Where, thetefote, a Muhammadan lather contended that as the 
mother (his divorcevl wife) had the cust'xly ol the chikltcn, he was not bound to maintain them but 
that he was willing to maintain them, if the children were made over to him hell, thil the father was lx>und 
to pay for the maintenance of the diildren in the custody of the mother ind that his conduct amounted to a 
refusal or neglect within the meaning of this section, 6 Bom. L. R. 336. When however, the child is a girl 
admittedly between 14 and IS years of.ageond therefore of puberty, the father is entitled to custody, even if 
the treatment of her mother hy the father is against him. The father should not be charged with her main 
tenance if he offers to support her in his own bouse, 11 P. L. R. 1904 

80. HaglitratenotoompeteBt to go Into the question of the lawful gusTdlftDshlp of a child— In 
determining questions under this Chapter, a Magistrate has no power to enter into any question as to the 
lawful guardianship of a child. There is nothing tn the Code which would warrant a Magistrate in ordering 
a mother to surrender her illegitimate child fo its father, although such child be of the age of maturity A 
refusal by the mother to make over the oistody of child in sudi a case would be no ground for stopping an 
allowance previonsly ordered, 4 C 374 followed m 17 P. R. 1888. See also 19 M. 461. When a father offers to 
maintain hts children, a Criminal Court has no jurisdiction, merely because he refuses to make a money allow 
ance to the children who prefer to remain with ihcir mother apart from him, to make an order that he shall do 
so , nor in a summary proceeding under this section is the Court competent to enter upon an enquiry as to 
the fitness or unfitness of the father to act as guardian of his children, 18 P. R. 1894. 

81. Children Uving Hith adolterons mother or removed from the father without hit consent, sot 
entitled to maintenance —A father cannot be orderd to pay a maintenance allowance for a child 

live w'lth Its mother, while the latter is living tn adultery, Wefr II, 630j nor where the children 
their mother from their father’s custody and without hts consent although he was en 
pjually with the mother and the Utter has prevented the rfuldr^n from returning to i, 
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52. What are not proper gronndi for refnalng maintenance.— {») That the viother cf the ttlefittmste 
cMldren ts a married woman arcumstance, that the mother of jllegiUmate childrems a mamedt\omaa, 
IS in Itself no ground for dismissing the claim for their maintenance. The Intention of the Lcgislatnre is to 
enforce ihe fiabifity of (fie husband of a woman and of the mafe parent of an illegitinnte child as the person 
pnmanly responsible for their maintenance, Weir ll^ 619, and the words of this section are sufBaently wide to 
include a married woman, claiming maintenance for her illegitimate children from the putative father, 
18 B. 468. 

(lO Divorce of >«u44rr— Even a >ahd divorce of the mother will not free the father, from liability to 
maintain his diildren, 1 Bor. L. R. 143. 

(ill) Decision of Ctml Court on ihe claims of the mother— \ decision of the Civil Court, refusing to 
enforce a contract or .agreement against a man for a mamtenan« of a woman cannot preclude either the woman 
from applying ora Magistrate from making an order for the maintenance of their illegitimate child, 17 W. B. 49. 

(Ji/) That the mother u itvi»z separately from her husband— h hfuhaiamadan mother being the 
natural guardian of her minor daughter, would be entitled to claim maintenance for the child even though she 
IS living separately from her husband and may have no valid grounds to refuse to h\e with her husband, 
15 C W. N. 27. See also the case in 13 C. W. K. 136 (Christians). 

(w) That the mother has sufficient means to tnaml tin tJte child .— bound to maintainhis 
child whatever the position of the mother may be, 7 Bor. L. T. 81 *= 13 Cf. L. J. 278. But if the child itself has 
sufficient means or is entitled to be maintained out of the mother's Airwaa', an order for maintenance cannut 
be passed, jff Note 48 

53. la It open to a lawful guardlaa to comprombe tho claim of a child nnder thb 8eetlon7-A conv 
promise made by the lawful guardian of a minor, acting bona fide for his benefit, cannot be set aside even at 
his instance, except on proof of traud. Therefore, where a mother on behalf of her illegitimate minor children 
compromised and renounced a future claim for their maintenance, by executing a document m consideratioo 
of the payment of Rs 300, held, tliat under the arcurasunces there could be no neglect to maintain within the 
meaning of this section, Weir II, 631. But where there is nothing to show tliat the agreement was really for 
the benefit of the child and the presumption from the arcuenstances under which the compromise was made, 
being that the child would be matenally injured by such a mamfeslly inadequate adjustment of its claim to 
maintenance during minority , the agreement is not binding on the child or any person who may become the 
guardian subsequent to the death of the mother, 13 P. R. 1885. See 23 i. 163 1 8 Bar L R. 96. The better view 
is, that a father cannot divest himself of hts liability to maintain his child by any agreement with his wife or 
mother of the child, Weir II, 648. It is submitted that Ihe statutory nght caruiot be compromised unless such 
power IS specially recognized by die Statute. The Magistrate is not competent to consider sudi a compromise. 
Compare Note 38 at p. 1188. 

54. Order awarding maintenance to child cannot be cancelled . — See Note 79 

VII.— CONTENTS OF ORDER AWARDING UAINTENANGE. 

S3. Considerations la fixing the rate of maintenance.— In determining the amount of maintenance 
no luxury should be allowed but necessanes of life should be considered according to the station in life the 
applicant and the means of the respondent, 4 Bor. U T. 269 =» 13 Cr. L. J. 53. ‘ Maintenance ’ is intended for 
food, clothing and lodging it does not include schooUng fees, U. B. R, 1909, 1 Cr. P. 17= 11 Cr. L. J. 40. 
See Note 5. 

56. Rupees one hundred represent the oailmom amount each person entitled to maintenance can 
get.— In the case of twins, a separate sum should be awarded for each Also, the order may include more than 
one bastard child if begotten by the same man upon the same woman, Sktnn, 1 Bott. 470 \Vhere a wife applie 
for maintenance for herself and her four children and the Magistrate ordered the husband to pay Rs 50 or 
maintenance of the wife and Rs 10 for each child every month. Held, thattbe order was legal. The hus n 
was liable to maintain his wife and each of his diildren and the Magistrate might order him to pay as mu as 
Rs. SO for each of them if each child was living with a different person, and the fact that all the children were 
at the lime m custody of the mother cannot affea the question of ivhat should be paid to each child, 4 Bur. 
h T. i39 = 22CF. L J. 383. Under the new amendmonte rupees one hundred Is now fixed as the maximum 
under s. ->68 See 40 U. 1. J. 333. 
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57. Maglitrate In pauing order at certain rata catmot direct proip^ellre Ineriate of rate.'»A'> 
order fixjnE a sum for ihc mimtcnincc of a child, contalntn^ a prwpecthe order for an Incro’ic of the amoijn* 
auarded as the child prou-s older, Is unaiilhon/ed by law, 9 K.-W. P. II. C. R. 434 j 11 C. 333 j II V. 593. A 
Magistrate cannot make an onlcr lor maintenance at a pfogrcsst\el> Increasing nie, hut he can from time to 
lime alter 11 under s, 4^ In the case of a child. Ihc allowance should be such a proper allowance, as m'^y 
suffice for the maintenance of the child, till It ts able to maintain Itself, 3 N.*W. P, H. C. R. 434. If the father (or 
husbandfis aggrieved, he could appl) to the Magistnte under s. 489, 9 W.R.I. A Magistrate in passing an 
order for maintcmncc at a ccnslu rate, cannot direct a prospective increase ol the rate. The fact that a child 
who has l>ccn nw arded mainicnmcc, has grown older would nolos constitute * a change %n the ctreumiloH^t 
o/the f-erson recemng IheoUiJviufe' within the meaning of s. 4B9 than would the death of the child or the 
birth of another, snd Uicn-forc tlie nlc can lx. \iricd under s. 439, as the child gets older, 14 K. 598. 

58. Magistrate canoot fli daratlon of maintenanee.— A Magistrate is not competent in any case to 
hx the durati in of msiulcusno. lu children until they come of age, IS P. R. 1394 ( Weir II, 654. Hut m England 
an order of ps)mcTit “ till the child sinll no longer lx. chargeable on the I’tnsh ” was hetd gootk J/a/Ara'b 
2 Salk 473 ; Johnson, Comb. 69. 

59. Order cannot be relroipectlre.— An order directing the payment of maintenance widi retro- 
spective effect from a cemin date is iIlegaL Under sutrsec (2), the allowance can be nndt, it llie most, frorti 
the date of the application fur m.iintcn'incc, Weir II, 433. Rut an ordu* directing iiaymcnt tn advance from 
date of the Magistnic s orxler is ]>crfectl) legal. Ratanlat 189. 

60. Payment of mafatenanee matt be nontlily and la cola.— Tfie p.iymcnt ordered must be ^ 
monthly payment. .\n order directing payment ol two cloths annually. Weir II, 627, or grain, Wefr II, 62® 
and 627; 19 P. R.l91t ; 3 P. R. 1887 , or providing separate residence, is not m accordance with the Code 31 P- 
R. 1887} 1 P. R. 1876 To such an order an alternative one for a s|>eafied quantity of gram cannot 
added. 3 P. R 1887. Hut where a compromise filed by the parties and accepted by the Magistrate 
eootained an agreement that an annual sum was to be paid tothe wife for the value of cloth, Az/c/ that effect 
could be given to the general intention of the parties as disclosed by the ragt by allotting in the monthV 
maintenance the value of the dutfis agreed to be paid annually, Weir If. 654, In Engbnd when a fathitr 
was ordered to pay £9 m gross and after that so much weekly, the order was held good Odam, 1 Balk 124 1 
IBott. 497;26BomL.R.186 

60-A. Conditional order Illegal.— An order for maintenance passed uu condition tint the wonisn 
resides in her house is illegal, II P. R. 1917(Cr.). 

61. Order for payment Into public treasury fa Illegal.— An order directing the payment of a mainte 
nance allowance into a public treasury is not sanctioned law. Weir II, 627. 

62. Magistrate canuot make order lu terms of compromise— when claim settled amicably, caSe 
should be dismissed.— A Magistrate pur;x}rting to aa under this section, cannot assume the functions of a Civil 
Court and give judgment in accordance with a bond evideoaog a compromise entered into between a husband 
and a wife. Where a claim for maintenance is amicaWy settled by the parties the Ma&stcale should simply 
dismiss the petition, if pending before him, Weir II, 629 , 43 P. B. 1883 ; 39 P. R. 1905 and see Note 72. 

YIII.-PRACTICE AMD PROCEDURE. 

63. Ordinarily Inquiry must befall aa In warrant-case.— Ordinanly the inquiry should be lull asm the 
tnal of a warrantcase. But when an order directing a monthly payment of a fixed sum of money was made on 
the consent of the parties, the necessity for taking evidence being thereby dispensed with, held, that the order 
was not illegal, Weir II, 629. 

(i) Should rot be summary — Proceedings under this section cannot be conducted as in a summary 
tnal under Chapter XXII Evidence must be reewded as prescribed by s. 355 Where summary procedure was 
adopted the High Court in 20 C. 331 directed a fresh tnaL , 

(»■) »«ai/ Ar rfafy —An order awarding maintenance without recording evidence. 

Weir 11, 628, or on the evidence taken by a Subordinate Magistrate and order passed thereon m the absence cjf 
the defendant husband. Is illegal, 11 M, 199 , 561 F. L.R, 1905. The various elements requned to sustain an ordef 
under this section must be suictly prov ed by evidence recorded on oath. 13 W, R. 19. The Magistrate cannot 
dispose oi the case upon knowWse acquired by hint in another case, B R. 67, Proceedings under this 
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settion are judicial in their nature and must not be conducted as il the> were ministeiHl matters The notes ol 
evidence therefore must not l)e inadequate and \3gue, and the order recorded should be one on distinct 
findings of fact, 5 A. 224. 

64. Attendance of complainant ma^ be dUpcnsed with. — There is nothing in the section uhich 
requires the personal attendance of the person In whose favour the order for maintenance is made. It is Jeh to 
the discretion of the Magistrate to dispense with the attendance of the complainant, 19 P. R. 1903 re/^mne to 
3 P. R. 1893 , 12 A. 69 ; 19 C. T7S ; 21 C. 683 

69 ‘1 Ez-parte proceedings.’ —Inqntrj ought not to be eondocted ia absence of accnied nnlui 
Magistrate Is satisfied that he Is wUfoll; absent.— In a case under this section, the defendant was summoned 
to appear before a Magistrate on a certain clay, but the summons did not specify the place of appearance. 
Held, that the Magistrate ought not to have passed an ex-parU order in the defendant's absence as there 
was no failure to appear, because no place was speafied at which the petitioner was to appear, 7 M.H.C.B. 
Appx. XLIII. In the Court of a District Magistnte, an application was made against a person for the maintenance 
of an illegitimate child on the ground that he being its father, neglected to maintain iL The Dlstncl Magis- 
trate made over the complaint to an Honorary Magistrate of the fust class for inquiry The Honorary 
Magistrate after a lengthy inquiry, reported the case to be false. But the Distnet Magistrate not satisfied with 
the result, ordered process to issue against tlie putative father and made oier the case to a Deputy Magistrate 
This officer, without issuing any notice to the Jather asked the plender who conducted for him the proceedings 
before the Honorary Magistrate, to conduct the case The pleader declined on the ground that he had no 
instructions Thereupon the Deputy Magistrate proceeded with the case exparie and ultimately made an 
order against the petitioner Held that the provisions of sub^ec. (6) of this section had not been complied 
Mth Die eijdence was not taken by the Deputy Magistrate in the presence of the petmoner That ought 
to have been done, unless the personal attendance of the petitioner lias been dispensed with, in which case 
It ought to have been taken m the presence ol his pleader Unless the Court was satisfied lliat the petitioner 
was wilfully avoiding die service of summons orwitfully neglecting to attend the Court, evidence should not 
have been taken exparie, 1 C. L. J. 102. Summons was served on the husband ol one P under this section to 
attend the Court, either m person or by duly authorised vaki! on a certain day, but on that day the case was 
postponed to another day, although the vakil of the husband was present In the meantime the case was again 
adjourned to another day, and notice was served on the pleader When the case was called on a tnukhtyar 
appeared on behalf of the husband, but the Magistrate refused to hear him and decided the case, exparie, 
holding that the husband wilfully neglected to attend Held that in the circumstances of the case, although 
the Magistrate was ju',tified in refusing to hear the tnuikfyar, he was not entitled to proceed exparie, 2 Boa, 

L R. 700. See proviso to sub-sec (6) for power to set aside exparie order 

/ 66. Duty of Magistrate when hatband offers to maintain his wife. — When the husband offers to 

/maintain hiswite the Magistrate must consider any ground of refusal on the part of the wife to live with her 
I husband and receive evidence which may be ofiered one side or the other, 8 W. R 67. Where an offer to 
* maintain the wile is made, the Magistrate should ask the woman whether she is willing to live with the 
petitioner If she refuses, it is for ilie Migistrate to consider the grounds of such refusal and pass such order as 
he thinks fit, 9Cr t J. 501 fM ], 1883 A. ff. K. 2s3. radaz^ to determine the question is equivalent to an 
omission to determine the question of neglect or refusal and is an error m law, 6 N -W. P. H. C R. 209. 

67. Non-payrnent of process-fee — An application for maintenance should not be dismissed on failure of 
the applicant to comply with an order for payment of process-fee, neglect to maintain not being an offence and 
pro«ss-fees being le% lable under IJie Court fees Act only in respect of an offence, 16 M. 234 But now under 
5 204, sub-sea (3). Magistrate may dismiss the complaint if lees are not paid within a reasonable time 

IX.— ENFORCEMENT OF ORDER FOR MAINTENANCE.— Sab-seo (3). 

68 Before passing order of commitment, Magistrate most be latisfled that non-payment of the main- 
tenance was dae to wllfal neglect.— Before an order for irapcisonment can be passed, it must be proved that the 
non-payment of the maintenance is the result of wilful negligence on the part of the defendant, 22 0. 291 ; 
followed m 29 C 291 , 23 A. 169 Imprisonment cannot be awarded in antiapation of default, 9 M. H. C. R. 

Appx. XXXIT. 

6a-A. JnrUdiotloq of Magistrate who made the order to enforce ft, Is not oasted by change of 
residence of party ordered— The provisions of s. 490caonot be held to derogate from s 488(3). H* can issue 
p warrant under s 386 for tfje distress and salegf any moveable property belonging to the person against whotq 
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thj< onler Is pas^cti Such * srirrant can be eiccuted either within the local Juris<liclJon of the 'lagistrate or 
mthout such limits under s. 887 when it Ins l)ccn cndorsctl Iqr the District MiRistratc aitliin the local limits of 
whose jurisdiction the moixahle propert) Is found. S. 490 merely proildes an altemitiic course b) enabling 
the person in uhose fii-our the order was passed to apply direct to a Migislnte In any district where the 
l>erson bound by the order may lie, 7 L. B. R. 118 » IS Cr.L.J.70i. See Note 3 to s. 490. 

la S7 Bom. L. R. B.8S*- 41 B.908 It was A/W/errASSCFTT, J , thatunders. 48S (3) read with s. 386 (1) 
(a) It IS competent to a Mgistmte to Issue a warrant t^lev'ying the amount of maintenance due liy^ attachment 
and sale of any moseablc pn>|»iny Iwlonging to the personordered to give maintenance c\cn If 5uch property 
consists of a share inajoiiit Hindu tiniily property 

89. Irapritonment U not punUhmeat for eoatempt of Ceart’i order, bat inereijr a mean* of eaforclag 
pajmest. — The imprisonment wIikIi can l>c awarded under this section Is not a punishment for contempt of 
the Coun s order, but merely a means of enforcing p.aynient of the amount due, and ujwn the payment of that 
amount being made, Uie defendant K entitled to his release. “ It ennnot be rcgardevl as a punishment for the 
breach of the order, for If that were the case, tbepunislinieiit would follow iijHJii the lircach of the order, irres- 
pective of any success or the reverse in the levying of the amount by wamnl, whereas that is not what 
the section enacts. According to the express terms of the section ilie disoficdtence of the order may 
tic never so gross and wilful, and yet, if the amount ordered to be paid is realized in full by execution of 
the warrant, no sentence of impnsonment is to follow This conclusively shows that the sentence is not 
for the disobedience or contempt of ihe Court s order Nor again would it be right to hold tliat the sentence 
of impnsonment is an absolute sentence for the law says that the Magistrate may sentence such person 
' for the whole or any part of each montlis allowance remaining unpaid to impnsonment Thnt shows that 
the imprisonment is for the unpaid (vonion of the maintenance, or, in oiher words that it is owing to default 
of payment of the unrealized portion ot the mamteuance . and if that is so, the impnsonment that is ordered 
ought to cease upon payment being made. --/Vr ItANBRjEb and Svle, JJ, in 23 C. 291 at P 298. The 
imprisonment, U served, does not abMlve the person from liability for arrears of maintenance, S R- 81. See 

70. DefaalUr entitled to be released as seen as payment it mada.— ‘ Or until payment i/ sooner 
moir'— These words in sub-sec (3) supersede the deasions la 8 H. 70 and Weir 11, 839 Now the defaulter is 
entitled to be released as soon as payment is made. 20 H. S. They are in accordance with the decision In 
22 a 291, see Notes 69 and 71 

71 Enforcement of payment of accamnlated arreara.^ 1 ) Lnforcement of payment of arrears ts 
tnducrettonof fl/agtstrate-^HohaTd<i.a>i{dH rule can be laid down ns to vvhetlier a Magistrate should grant 
or refuse an application ior recovery of arrears of maintenance:. The Magistrnte should ascertain m each case 
under what arcumstanccs the arrears came to accumulate and if there was no good renson why the application 
for recovery should not have been made with greater promptitude, whether it would be equitable nnd in accord 
ance with the spirit of the Criminal Frocedurc Code to enforce payment of the accumulation The Magistrate 
should also consider whether he should enforce payment of any part of the arreas, where in his opinion it is not 
proper to enforce payment of the whole of the arrears, 1909 U B R. Ill, Cr. Pro , pp. 19 and 21 = H Cr. L. J 79 
where 20 U. 3 is disttngutshed But now see proviso newly added to sub^ec. (3) proceeding that an application 
for maintenance amount must be made within one year from the date on which it became due 

(li) Only one warrant may be issued for the whale of the arrears due at the time of issue 
SIX months’ arrears were due an order for separate warrants of commitment awarding a sep.irate sentence of 
impnsonment of one month on each warrant is bad in law, as the law contemplates a single w irrant of commit 
ment m respect of the arrears due at the time of the issue, 22 C. 291 , 7 M H C. R Appx. XXXVII , RatanUI 
801 , 31 P. R. 1880 , 7 Bar L. T. 229 >> 18 Cr. L. i 438. 

(«i) Pfode of compuhngsenlenct awardahte in default of payment of arrears ~ Is a Magistrate com- 
petent to order more than a montKs imprisonment at one timet ALLAHABAD AND BURMA —A warrant for 
the levy of arrears of maintenance for hteen months is not illegal, but one month s impnsonment would alon*^ 
be awardable in default as if the warrant only related to a single breach of the order ' The third parag-^pb o* 
s. 488 ought to be strictly construed, and as far as possible, construed in favour of the subject. Unde' lb“ 
section a condition precedent to the infliction, of a term of imprisonment |s the issue of a warraiEacTss'-eciii. 
each breach of the order directing maintenance, and after distress has been issued, eulla bona tir T-ttru. 
The section contemplates one warrant and one punishment and not a cumulative vazm r •=nm-*ttiv^ 
punishment.’ -/Vr Straicht, J , 9 A. See alsg 4, h | U, P, p. J.,X. Tfr tt- 
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the Madras High Court has held that such imprisonment is not limited to one month The procedure con- 
templated by the Code appears to be to deduct the sum levied from the sum due, and tlien to ascertain how 
many months* arrears the balance represents The maximum imprisonment that can be imposed will then be 
one month for each month’s arrears and if there is a balnnce representing the arrears for a portion of a month, 
a further term of a month’s imprisonment may be imposed for such arrear, 20 M. 3 overruling 6 U.ELC.R.22, 
approved vi 25 C. 291 ; 12 P. R, 1877. The Burma Chief Court Iii7 Bur. L. T, 223 e= 7 L B. B. 351 = 15 Cr. L. J. 43«, 
heldtfollomng, 9 A. 240, and dts^enling from 20 HL 3, that when a Magistrate issued a warrant for arrears of 
maintenance for more than one month and when the allowance for more than one month remained unpaid 
after the execution of the warrant, he was not competent to pass a sentence of impnsonment exceeding 
one month Per Okmond, ] , “ I can find nothing to support the conclusion that the section authorues 
one mouth s imprisonment for every month’s arrt^ars when one warrant is issued for the recovery of several 
months arrears The words ‘ for the whole or any part of each montli’s allowance remaining unpaid after the 
execution of the w arrant ’ in cl (3) should be read as meaning ‘ for the whole amount or any part of a month’s 
allowance remaining unpaid on each occasion after the execution of the warrant ” S'e also 8 M. 70. 

72. When order for mainteDance eaiutot be enforced.— (i) If de/auUer becomes tnsolveiiL—ha 
insolvent who has obtained a protection order, is not liable ior airest or imprisonment in respect of arrears of 
maintenance when suUi arrears ard»included in the schedule filed by him. Maintenance ordered to be paid is 
not a fine, penalty or lorfeiture, but U is a porelj civil liability and a debt within the meaning of s. 13 of the 
Insolvent Act{\\ and I2 ViCt, Chapter 102). Its enforcement by a Cnminal Court cannot affect the matter, 
5C.636«zfiC. L.R.4S8 

l«) If defaulter ordir cannot be executed agavisl hts Sub sec, (9) is quite explicit 

la regard lo the necessity for the presence of the party against whom the evidence is being taken and on his 
death the order cannot be enforced against his estate, 41 C. 88. Cf Uarnngton, tn re , Wilder v Turner, 
(lS(l«)2Ch, 687. 

(ill) If the claim has been released or rendered inoperative bp VVlien^ati application i* 

made to a Magistrate to enforce an order for maintuiance, passed under this section, such Magistrate is not 
bound to enforce the order if the defendant proves that the daim for maintenance has been released, JO H. 13i 
operation of Uw, or by divorce, 9 A. 226 ; 19 A. 143 overruled bp 19 A. 90, 1885 A. W.H. 29 and see Note 
45 If, in disposing of a suit, a Civil Court deades any matter which might have the effect of disentitling a wife 
to maintenance, a Magistrate, who has awarded maintenance, is bound, in the interests of justice, to take the 
judgment of a Civil Court into consideration before proceeding to pass a fresh order enforangpajroept of the 
allowance. Weir II, 614; 14 C. 2765 or by agreement of parties, 36 P. R. «02, but je? WelrlJ.BW. uany 
agreement is made alter the order of the Magistrate, it has the effect of superseding the previoiB order an 
whatever rights it might give nse to in a Civil Court, neither the agreement nor the order was one that 
enforced summarily under this section 43 P. R- 1888. A Muhammadan wife applied for maintenance under this 
section. Pending proceedings the parties compromised and m terms of the compromise, an Did« 
under this section that the husband should give bis wife half his land and a house to reside in, or in default Ks 
a month. Subsequently the husband divorced the wife, and the wife executed the order of maini^auce 
Sub-Dmsional Magistrate set aside the order ol his predecessor as. to the gift of half of the husban 
lands and house and ordered that the wife might receive artears of payment ot Rs. 9 tor the 
of her iddal and thereafter that Bs 5 per mensem would be paid for the upkeep ot her two boys 
warrant was issued for the realization of the total arrears The District Magistrate found that the 
should hnve been dismissed m the first instante and the order for execution refused on the gro 
that according to the principles laid down ift 42 P. R. 1888, the enforcement of an order ° 
promise under this secuon falls within the junsdiction of a Civil Court and notot a Cnmmal Court. e • 
on revision, the view of the District Magistrate should be upheld, 39 P. R. 1903 = 108 P. L> R- 1905. 
by a husband to maintain his wife by giving her a house and jewels and by delivering to her annua ^ ® ^ 
quantity of grain and money cannot be made the subject of an order under this section nor enforce un e . 

6 H, 283 5 12 P. R, 1890. 

(«-) If wife has been divorced —Vnifsa a divorce is proved, the order for maintenance 
functus o£icio and ought not to be further executed, 1 Bora. L. B. 346, See Note 45 and Note 5 to s. < 
also 19 W, R. 73, 

{v)J/the unfe has voluttanfy returned to her husband Xo'lWG whh husband 

'Ubsequent to order renders the order ineffectual Sub^equeot to ffic date of her return, and If she subsequently 
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IcaN-es him apiin or is turnitl out the former onicr cannot be giten effect to, but she must institute fre'f* 
rroccedings, 188* A. W. H. *17. See Vote H 

(ti) Un*lcrsi)l>*ec {3)of S.48S before a Migistmtc puts a maintenance order m 

execution he is bound to consider the suniacnc> of the cause alleged and refiLse execution if he (s satisfied if 
ttie cause is suITiacnL The phrase sufticiem cause" \n sub^l. as amended shows that the Magistr^ic 
should use a ]udiaa1 discretion alter looking to all arcumstances of the ease, 43 M. L. J. 494. 

73. What are not proper reuone for refailog to enforce order.— (0 Rate of maintenance too -A 

Magistrate cannot refuse to enforce J»n order for maintenance when in a further inquiry, evidence i* 
gixento show that the allow ince granted wasexcessuc.buihecan revise the rate of tnainlcnance to be allowed 
subsequent to the date of such inquir) , Wdr II, 636. Though upon a dnngc of circumstances being show'll, 
the existing order may be modihed, still, so long os that order remains in force, it mast carry willi it its proper 
consequence, 32 C. 29L 

{»!) Delay —Where an application for rccoxciy of accumulated arruirs is made alter ^rt it delay, a 
Magistrate should not, e\ cn w hen declining to enforce payment of atTe.irs refuse to enforce pa>Tncnl from the 
time of the new application, as the order of maintenance deserves to be enforced as lung as it holds good, 
1909 U. B.R. 111, Cr.Pro..pp. 19 and21«> li Cr. L.3. 79, where 4 Bar. L. B. 29 approved and 20 11.3 dutif^ 
guuAcil But see now proviso newly added to subscc (3) prescribing a period of one ye.tr within which lo 
apply for the maintenance amount, 

(ill) That the p^arty daet not rei'de within the diitrtet—See\\Q\a.Z\Q'i. ISO 

7L Arrears eanaol be recovered by soft.— A suit will not lie to recover arreai^ ol maintenance , the 
order must be enforced according to the provisions ol the secuon, 2 P. B. 1876 (Civ) ‘ But the Jagir income of ^ 
person when collected by revenue authorities can be taken in satisfaction oi the arrears of maintenance due 
under an order passed against such person, 3 P. R. 1889. 

7S. Breaking open loser deer for exeeatiea ef warrant— A Policeofficer, entrusted with the execution 
of a wanantfor the Iev7 of the amount of maintenance recoverable under this section, can break open an inner 
door of the house of the person against whom the order is made The pnnaple laid down in 8 B. H. C. R. A. C. 
127, as regards avil processes, applies a fortiori to cnminal processes, Rataalal 43L 

78. CoorMee on appUeatlan for arrears of maiotananee dee.— Application to enforce payment of 
maintenancealreadyawarded, under this section, is chargeable with alee of eight annas under Sch. 11, Article I 
(d) of Act VII of 1870 The defaulter cannot be ordered to repay the said fee Ratanlal 438. 

77. Date of enforcement maybe postponed by consent of parties.— Where the date uf the enforcement 
of the order IS postponed by consent ofth^ parties to a date other than the date uf the order, the High Coiftt 
will not interfere, Weir 11, 633. 

78. Security cannot be taken in anticipation of defanlL— This section dues not provide for the takir>g 
of secunty in anticipation of deault, 34 W. R* 72. 

X.— OF QRQtR MSevRDlHa 

79. Snb'sec. (9) applies only to orders In favour of wife.— No power to cancel order awarding 
maintenance to a child.— There is no provision in this section for cancelling an order awarding maintenance (O 
a child, though enforcement may be declined, 17 P. R. 1889. Where an order has been passed by a competent 
Court for payment of maintenance to a child, the only power that exists for modifying such an order is thAt 
given by s. 489, 1904 A. W. N. 149. A Magistrate has no power to cancel a previous order made by another 
Magistrate for the maintenance of a child of a divorced Muhammadan wife, who has married again. Such a" 
order of cancellation is illegal A Magistrate has no power to cancel an order under this section except on 
the ground ol change ol circumstances mentionedins. 489,3(1 A.kk. .SeeKote 4,s. 489, 48l&.8b3 s 

80. Order for maintenance of child not affected by decree for restitution of conjugal rlghta— Where 
after a wife obtained an order under this secuon for the payment of a sum by the husband for the maintenan^ 
of their child, the husband subsequently obtained a decree for restitution of conjugal rights against the wife. 
Held, that the husband was not absolved from the liabibty to pay maintenance. It may be othenvise if be 
obtained an order for guardianship of the child, 6 L. B. R. 127 » 14 Cr. L. J. OS and also 2 L. B. R. 46. The cas^ 
m 13 W. R. 32, 33 B. 434 27 A. 433, all deal with the effect a decree for restitution of conjugal rights on 
order for the maintenance ol a wife 
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81. Order In fBTOQr et irife tnast be cancelled on proof of her living In adallerj.— It !■( open to a 
husband, upon whom an order for the maintemnce of his wife has been made, to prove after such order that I’ls 
wife IS living in adultery, and upon such proof a Magistrate is justified m cancelling his order, S B. H. C. B. 

1882 A. V. N. 168 ; 24 C. 633 ; 5 A. 224 ; 3 K. L. R. 19 »= 9 Cr. L. J. 390. Where on the application of a nife to 
enforce an order granting niaintemnce, the husbmd pleided (OUiat the wife was of bad character, (»») that s^e 
bad agreed to take a sum fess than the amount ordered and («/) lint he was willing to take her to live with hi^n. 
if she will be of good character, and the Magistrate dismissed the jdcas without making an inquiry and sentenced 
the husband, //c/rf setting aside the sentence, thit the plea*i set tip were good and ought to have been inquired 
into, 36 P. R. 1902. A Magistrate rejected the apphcition of the iiusband for cancellation of the order of 
maintenance on the ground that it was not proved that the petitioner's wile was at the time living in adults 
although she might have committed adultery seven months before. Held, that .idultery committed by a wif® 
subsequent to an order obtained hy her for mainten'ince, disentitles her to chim a continuance of maintenance 
and entitles tile husband to ipply lor cancellation of the order tf it 'imounts to living m adultery, Ratanlal 33^1 
1882 A. W. K, 168. In .i procteriing lor cancelmciit ot an order for maintenance, the ev idence of adultery should 
not be general and inconclusive, lull specific and cogent, 1893 A. W. N. 36. The birth of an illegitimate child 

15 not enough under cl (5) to cancel in order previously passed, 5 N, L. R. 19 »=9 Cr. L. J. 303. 

82. Order cannot be cancelled on prodacUon of dispnted compromise.— It is not competent to ^ 
Magistrate to cancel an order for raainicnance on the ground that the parties have entered into an arrangeme"! 
ev ideiiced by a deed the v Uidity of w hlch is denied by the conijd uiiant, until it has been declared by son^c 
competent tribunal to l>e landing on the parties, Weir 11,649. 

XL— FURTHER INQUIRY. APPEAL AND REVISION. 

83 District Uagfstrate not competent to direct farther inquiry.— When an ajiphcation for niail' 
tenance is relused b) a Deputy Magistrate, a District Magistrate cannot direct fl further inquiry under s 43^' 
-25 A. 843. also 1 C.L.L 102. 

84. No appeal lies agalaat order awarding matnteDanee.— When the Magistrate orders a person to 
make a monthly allowance under s 488, there is no conviction for anyolTence and no appeil lies, 7 W, £. 10 1 
8 Bom. H. C. R. 81. 

83. No Letters Patent appeal against erderot elngleiadge made In revlsIoB.— No aptieal lies undif^ 
s 15 of the 1 etters Patent, against the order of a single Judge made on a revision petition against the order e* 

8 Magistrate under s 488, as the order is one passed in a criminal trial in 8 Bom H.C.R.81 it was Ar/ifthat 
maintenance proceedings were judicial proceedings of a Criminal Court from which no appeal lay, ITM. L. T. 330 

16 Cr. L J. 326. 

86. Revision.— When the order ot a M igistratc under s, 488 is no longer enforceable in consequence of 
a decree of a Civil Court as, ^ ^ , when subsciiueni to the order of a Magistrate directing a person A to pa/ 
maintenance to an illegvtimvte child, a Civil Court decrees ma declaratory suit brought by A that he is not thti 
father of the illegitimate child, the High Court acting in revision may set aside the order awarding maintenance. 

16 Cr. L. J. 609 (0 ) 

ta. Wifh Court may revise or hVert \ttrVnw Vaqwy.— 'N'nen wacw 

tenance to his son’s, wife, 5 B.H.C.R. Ca 81 , 4 N .W.P.H.C. R. 123; 26 P.L.R. 1903; 12 P.R. 1914= 13 Cr. L. J' 
577, or where the rate of maintenance is excessive, the High Court has power to set aside or modify the 
Magistrate s order or to direct further inquiry with a view to decide what amount should be allowed, Weir 11/ 
873 and 634, and sef Note 6 to s 489 


489. (1) On proof of a ch inge m the arcumstances of any perbon receiving under 
section 488 a monthly allowance, or ordered under the same section 
^^AJteration in allow ^ monthly allowance to his wife or child, the Magistrate may 

make such alteration m the allowance as he thinks fit, provided that if he 
increases the allowance, the monthly rate of f one hundred rupees m the whole be not exceeded 

J (2) Where it appears to the Magistrate that m consequence of any decision of a 
competent Civil Court, any oidcrmade under section 488 should be cancelled or varied, he shall 
cancel the order or as the case may be vary the same accordingly. 
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6S 48S-1S9] 

Notes.—!. Docs this tccllea spplj to tht teUl dUeonllnnsnce or tnerelr to *n sHerstlon of tbe 
Ainoant?—The«c words refer not onl> to n chinjje In the pecuniary circuntsnnecs of the person pij ing or receiving 
the illow ance, but to a clnnge In .an) of the circumstmccs which might U, taken into consideration in passing an 
order under s. 4^ 21 P. R. 1891. Tlic) do not refer to a change in the sLatiis of the parties which would entail 
a stoppage of the all awance, 19 A. 60 (F.D ) ovfrrutin^ 15 A. 113. See also 18SS A. W> N. 29 ; 8 B. H. C. Cr. Ca. 
93; 7 B. ISOs KC. 276 T\\c Ihe A/J^tslrote tnijr mate lueA a/feriilion r/<- , ' |ireccdcd as the) are l>y 

the w ord ' xttfe* and follow c»l as the) arc by a limitation as to the amount of the monthly .illow ance clearly 
indicate that llic " alUralton tn the oHojl jure contemplated bj thia section onl) amount to a power to alter 
the amount .and not to a total discontinuance ihcrcot — Per M viimouii, J , in 6 A. 236. See ilso 6 C. 938. But 
a change of circumstances tin) be the rcbuh of divorce among Muhammaditis, 19 W.R.73t=10 B. L, B. Appx. 
XXXIII or to the wife living in adulter) It ma> be said tint tlicse cases arc covered b)s 4^8 (5), but the better 
vaew seems to be, tint this section applies as well to a case of total discontinuance of the allowance. Thus, m 
1877, pelittoner was ordered to pa) a maintenance allowance to his daughter In 1881, the daughter was 
mam^ and was living with her husband, who was willing to maintain her On petitioner's application under 
this section for a cancvlmeni of the order of 1877, the Magistrate declined to interfere on the ground that In his 
opinion, the husband was not boiiiul to maintain his uite, until she attained ptibcrt) , Ar/;/ that the order of the 
Magistrate, declining to iiUerlerc, could not lie supported , tlie husband having in virtue of the marriage under 
taken the obligation of sup(X}ning his wirt,(the daughter of the |>ctilioner) the latter was no lunger in a ixisition 
to require an allowance from her father, Wele 11,630. See also 11 C. W. H. 100 whidi adopts the same view 
See Note 72 to s. 483 and Note 5 to a, 490 

2. What voald be valid change (a clreamtUiices?— A Ma.,istrate ma) under this section, from time 
to time, alter the rale of the monthly allowance granted as mainienince under this section as, /^.thediild 
getting older or the birth ol another child or death of a child 13 C S3S , 14 M 398 But in 27 A. 11, a Muham 
madan wile who had obtained an order for the nnmteiianceof her infant child got a divorce and married another 
husband. The first husband sought to set aside the order of maintenance on the ground tint the second husband 
had undertaken to maintain the child //eld there was no such change in the circumstances of the infant as is 
contemplated by this section, which is die onl) |>rovision in the Code which empowers a Magistrate to modify 
an order under s 483 for maintenance of childreiu Similarly, a husband cannot claim a reduction of the amount 
of allowance, ordered to be paid by Court, to his deserted wife on the mere ground that she might possibly be 
able to earn something by her own labour, 1887 A. W. N. 107. 

3. Reduction of rate— finch order operates only prospectively.— A Magutrate has no i>ower to reduce 
the rate of maintenance which has accrued due m arrears. An order reducing the rate can operate only os 
regards payment accruing after date of the order of reduction Weir II, 650. 

4. Court actiuf under this tectfoa Bot to question propriety of original order —In dealing with an 
application for increase of maintenance, a Magistrate has no jurisdiction tu enquire into Uie propriety or other 
wise of the order for maintenance originally made, Weir II, 650 

8. Is a party destroas of getting order set aside bound to proceed under this section ?— When a person 
against whom an order for maintenance is made considers that such an order should no longer be in force 
against him for some reason such as, eg, tlie eaistence of a subsequent agreement, he should apply under 
this section to the Magistrate who passed the original order, 9 W. R 1 ; 17 P. R. 1885. He should not raise the 
objection before the Magistrate enforcing the order under s 490, 23 A. 165 Wlien the parties make an agree- 
ment, subsequent to the order under s. 488, modifying its terms it will be competent to the party interested 
to apply under tins section and get the order altered 25 A. 165. But see Note 5 to s. 490 

“ F: ■* • 1 1 ■ ■’ der by reduction of the 

' , of moneys due, as that 

I 

7. Effect of a decree for reitltution of conjugal rights on an order for maintenance . — \\ hen a decree 
for restitution of conjugal rights is passed but tbe husband does not eTCCute it and goes on paying maintenance, 

It IS not open to the Court to increase the amoum on a fresh application by the w ife as the first order is put an 
end to by the decree, 21 Bom. L. R.766. But tn 49 U L J.369 wherea husband against whom an order for 
maintenance was passed under s. 488 subsequently obtained a decree for restitution of the conjugal rights and 
It appeared to the Court that he was not at all anxious to get his wife back to live with him on the ordinary 
terms of husband and wife Ne/d that as the object of the restitution decree was merely to get the maintenance 
order cancelled and not a wish to live amicably with her, the Court should not exercise its discretion 

under s. 489 (2) and cancel the order for maintenance. 
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490. (1) A copy of the order oi maintenance shall be gisen without payment to the 
person m whose favour it is made, or to his guardian, if any, or to the 
order of rnatmenanw^ person to whom the allowance is to be paid , and such order maj be enforced 
by any Magistrate in any place where the person against whom it is made 
may be, on such Magistrate being satisfied as to the idcntit) of the parties and the non payment of 
the allow anee due. 


Note« —1. ‘ May be enforced —The word * ma> was substituted for the svord • shall ’ m Act X of I8S2 
and the object of the Legislature m maVing the aboxe alteration obviously was to enable the Magistrate to con 
sider any reasons that may be urged against the enforcement of the order thin those for which separate provision 
IS made by s 48S (5) and s 4S9, 16 Cr, L. J. 609 (0 V 


1-A. RenilssloB of ConrMee.— fn the exercise of the power conferred by s 35 of the Court fttt Act VII 
of 1870, the Governor General m Council is pleased to remit the fees payable under the said Act on a copy of 
the order when the copy is given under s. 490 to the person named therein — of India, 1886, Pt I, p 506. 
Under rules i>assed by the Calcutta High Court under s io cf (») ol the Court feei Act, a fee of one rupee has 
been fixed for serving and executing a warrant lor the levy of maintenance of a wife or child, and also a per 
cenlage on the amount oi maintenance levied, 2 per cent on sums not exceeding Ri 100 and when the 
sums exceed Rs 100, then 2 per cent on Rs too and i percent on the amount of excess , such percentage is to 
be deducted from the proceeds of any property sold, or to be paid wiih the amount levied and with the other 

costs oi process as stated u\ the wanaut—Ca/ruN* Cusrffr, I874,p 478,llW.R Rales, etc, 12 

2 Order directing payment is advance —A Magistrate s order directing the payment of maintenance 
allowance in idvance from the date ol the Magistrate s order is legal under s 538 of hxx X of 1872 (now th« 
section) Batanlal 189. 

^ SecUen does not deprive Ua^utcate Bialcloj order ef pawep of enlerelBg it— This section dPn^ 
not deprive the Magistrate who has made an order lor mamtenaoce, of the jurisdiction given bim by s. 488(3). 
When the defendant is beyond his jurisdiction lie may, in his discretion, exercise the jurisdiction or refer the 
applicant to the Magistrate having jurisdiction at the place where the defendant is to be found 411. SSO. In 
71..B.R.116«slSCr L.J. 701, the case in 4 H. 280 was considered and it wisheld that tbe Ian gives the 
applicant the option of proceeding either in theCourt which ongmaUy pas»ed the order of that having local 
jurisdiction over the respondent, but there K no authonty under which either of those Courts could refuse to 
exercise a jurisdiction which it possesses merely on the ground that some other Coun also have concurrent 
jurisdiction 

4. tjo'TQpeleiicy ol aecead'Cltss Magiitrate to entevce ordev doly made —A aecond<lass Magistrate 
of a place, where the husband is at the time is competent to enforce the order lor maintenance made agaiust 
such husband by any competent Magistrate m that behalf, Batanlal 888. 

5. Magistrate bound to Consider every plea that may afTeet eDtoreemeat of order.— Where m answer 
to an application for enforcement of an order under s 488 tor the maintenance of a wile, the party against 
whom such order is subsisting, pleads that he has lawfully divorced bis wife and therefore the order can no 
longer be enforced it is the duty of the Court heanng the application to entertain and consider such plea and 
if it finds the plea established, to decline to enforce the order lor any penod subsequent to the date when the 
marriage ceased to subsist between the parties In such case, where the parties are Muhammadans the mamage 
will be deemed to subsist until tbe expiration of the iddot 19 A. 89 overruling 18 A. 142. The ^^ag1strate 
should hkew ise decline if the defendant proves that the claim has been released, 10 M 13, or that the wife has 
voluntarily returned to hie with the husband 1838 A. W.B 21T, With the return of the wife the previous 
neglect or refusal ceases to exist, and if a new cause for proceeding under s 483 subsequently arises it must be 
proved by fresh evidence 1904 U. B. B. Cr. P. C. 1., p 10 The conditions specified m the second clause of this 
section have special reference to cases in which enforcement is sought at a place other than thaiinwhidi the order 
was onginally passed.or bya Magistrate other than the one who passed it and cannot be considered exhaustive, 
and u IS open to any party to such order to show cause against its enforcement and to asL for its cancellation 
or alterauon on any of the grounds specified’m ss. 488 and 489 m one and the same petition, and fnasmuch a^s 
the Magistrate s order for maintenance of a wife must be to favour of a person bearing that legal character under 
the personal law which governs the parties such order cannot enure lor the benelit of and cannot be enforced m 
favour of one who no longer bears that character under the law , and it is incumbent on the hlagiStrate, when 
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the question is raised before him to satisfy hitnsell that llie uom tn still possesses the chiracter by sirtueof uhlch 
she uas enabled to obtain in order ol maintenance, 11 P, tL 1894 It is the dut) of i \tigistntc uho is applied 
to enforce an order lor maintenance fvissed under s. 4S» on an obKction being raised that the woman has 
ccasctl to be a w itc b) rcison of subsequent divorce, to eniiiire w helher there his liccn, or has not lieen a legal 
and Mild divorce and if he hnds that there his lieen n \iltd dissolution of the mirrnge he ought not to issue 
an attidimentwimntorotherwise to execute iheorder, it hiving beroiiic in fact fundus offlnr ,17 0 C360 ealS 
Cr L.J 6(8 Tlie cessation of thecunjugat rclitionship b) rcisoti oi i suhsc«]uent divorce or the decision 
ot a competent Court on the question of miritii or liliil rciitionship in (iiiesiioii can justify i refusal l6Cr>I< 
J.609, 1919U & R 1 S3»18Cr.L.J 831. 

6 Are pewen of axeeatlag Uaglitrate other than thi one who madi the order limited by terms of 
thb seelloa?— In 10 M IS it was A//<f that a Migistrvte other thiiithu one who mule an order unders tss was 
competent to decline to enforce the order for reasons not within Uie terms of this section that the claim 
had been released. ilutinlSA 16S| Ksox, ] .declining to foltonr 10 H IB, Ae/i/ thit a Magisirite called upon, 
under this section, to enforce m order of miintenincc under s. <!{} his no jurisdiction to tike into consider! 
tion anything further than(i') the identity of IIh. pirties (ii) tlie nonpayment ol the allowinace and (»i) 
where tlx. person to whom the mitiiten.ince is awarded is the wife, that she still holds the position of wife. The 
fact tint the {virties tud tinde an agreement sub ec|U(.nt to the order, niodiiyitig its terms is not i matter for 
die Magistrate s coasidention in enforcing the order If the |ico>on against whom the order for maintenance 
IS made coasiders that such in order should do longer be m force, for sonic reason otiicr than those mentioned 
above it is for him to apply iindt-r s. -1^9 to the Migislriie who pissed the ongiiiil order or to his successor in 
oflice. See Note iO to section is to effect of Civil Court decree. 


CHAPTER XXXVIl. 

Directions of tiil Natorl of a Hapeas Corpus 

Power to issue direc 

tions of the nature of 491, *(I>‘'Anv High Court may, whenever it thinks fit, dtrect— 
z habeas corpus 

(a) that a person within the limits of its f “appellate criminal jurisdiction be brought 
up before the Court to be dealt w ith according to taw , 

(3) that a person illegally or improperly detained in public or pnvite cu&tody within 
buch limits be set at liberty , 

(r) that a prisoner detained in any jail situate vviiliin such limits be brought before the 
Court to be there examined as a witness iii any milter pending or to be inquired into m such Court, 
(<f) that a prisoner detained as aforesaid be brought before a Court martial or any 
Commissioners acting under the authority of any commission from the Gov ernor General in 
Counal for trial or to be examined touching any matter pending before such Court martial or 
Commissioners respectively , 

(e) that a prisoner within such limits be removed from one custody to another for the 
purpose of trial and ' 

(_/■) that the body of a defendant wiihm such limits be brought in on the Sheriffs return 
of ceps corpsts to a writ of attachment 

(2) I The High Court may from time to time frame roles to regulate the procedure 
in cases under this section 

(3) Nothing m this section applies to persons detained under the Bengal St te Prssorters 
Regulation, 1818 Madras Regulation II of 1819 or Bombay Regulation XXV of 1827, of the 
State Prisoners Act 1850 or the State Prisoners Act 1858 

‘TliewonI, anr II (It Court Wrr, iuliflilutMt for (h* worils sor ofih* Iti<b Courtsol Jud cature at Fort William Utdru 
■nd Bomber br Act XII of ItM 

t The word, appelUWcrim nvi ^ wersiubit tutadfor the irorda ori narr oridoal c >i| jur ad ctioa br 
tTbaworda HishCourt w»rt aubatnuted for Iba words Mcboftbsav d H <h Court, br Act XII ol litt 
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Hole.— Under the old section power under this section was expressly given only to the High D>urt3 
at Calcutta, Madras and Bombay within their ordinary original civil Junsdictioa Under the new amendrneot 
all the High Courts are empowered to act under this section tvnthin the limits of their appellate crin^**'^! 
}nrisdiction. see 43 U. L. J. 396 (F.B.) and also 4$ C. S2; 82 & 3i9 ^ 29 C. W. N. 68. 

Not«s.--l. The Regulations and Acts referred to in the section relate to State pnsoners. For sirndar 
powers conferred on provinaal Magistrates, see s *552 , as to European Bntish subjects, see s. 45a 

2 Habeas Corpns. — ' This, the most celebrated prerogative wnt in die English law, Is a remedV 
a person deprived of his libertj It is addressed to him who detains another in custody, and commands hlf*^ 
produce the body, with the day and cause of his caption and detention, and to do, submit to, and rec«>'* 
whatever the Judge or Court shall consider in that behalf ” — Wiiartov's Ijiw Lexicon 

“Cept corpus et poratam habeo " — (I have taken ihe body and have it ready) a return made b> 
Sheriff upon an attachment Capias, etc, when he lias the person, against whom, the process was issuetl> 
custody 

3. AretheRIgh Courts itlll entitled to Isiae writ of ^habeas corpus *7— In 39 C, 184 the question 
raised whether the wnt of habeas corpus has not been altogether abolished and, if so, whether it is compel®"! 
to the Indian Legislature to take away that supreme nght, but the point was not decided ass 491 was 
apply in the circumstances of the cast 

In28 Bom.L.R.471 it was specifically held that the High Court of Bombay has junsdiction to i“®"® 
a wnt of Habeas Corpus for the production of a person outside British India, provided it is satisfied that h^ 
in the custody or control of a person wuhin its junsdiction 

4 Scope «f snb-iecilon (a) —OeaU with according to law, is a phrase of sudi wide and gen®*^' 
meaning that it is fairfy open to miny constructions fn the case of children it might not unreasoia^^i’ 
be extended so as to take in what ordinarily happens when the parties have recourse to the Courts under 
Guardian and Wards Act instead of under Uiis section, 12 Bom. L. Ik 891 «■ 11 Cr. L. J. 687. By & 
appears to be entirely left to the discretion of the Court whether it should or should not direct the person to ^ 
brought before it to be dealt with according to law, but Role 794 of the Bombay High Court Rules depn''^ 
the Court of all further discretion and commands that in the absence ol cause being shown against the 
which IS a very different thing from allowing the Court to exeitase Its discretion even where technically 
pause IS inadequate, the Court shall pass an order that the person or persons improperly detained shall ^ 
delivered to the person entitled to their custody, 12 B om, L. R 891 «» 1 1 Cr. L J. 687. 

S. Scope of Bub'sectloafb),— The subjection itseli provides that the remedy, which the Court gives, 
goes no farther than setting the persons detained at liberty, 12 Bom. L. B. 891»=11 Cr, D. J, 687, A de fa^l^ 
guardianship of children would be sufficient to sustain a conviction under s 381, I p C, and as agai"®* 
strangers such guardianship would entitle him to an order for restoration to his custody under s. 4®! 
Sub-sec. (2) does not apply when the children are not illegally or improperly detained, 8 H. L. T. 300 = 11 

6v Siwyast, wnt tfee ©lacdiau ot lus cb-vldjea ajxd he does i^°! 

regain his rights m tlie natural family if he renounces his sanyas, 21 M. h. J. 19SBs(igll) 1 H. W. K. 

8 H L. T. 300 « 11 Cr. L. J. 641. 

The applicant came from village which was once Bntish temtor> , but was recently ceded to the Raja 
Benares under a treaty For some >car8 past, he lived and earned on business in Bombay On 17th Septemh*’’' 
1924, he was arrested by the Police Commissioner under s 3 (a) of the Foreigners Act. On 23 rd Septemb®®* 
he applied to the High Court under s 49i No order of Government under s 3 of the Foreigners Act w"® 
forthcoming ,on October 14 when the application was finally heard, /feld, that under the arcumstances t"® 
applicant should be set at liberty inasmuch as m the absence of any order of Government, his contino® 
detention was an illegal or improper detention within the meaning of s 491 (1) (3) or alternatively he was n° 
being dealt With according to law wiihin the meaning of s. 491 (1) (a). 26 Boro L, R, 1252=»49 B. 222. 

The I’olice in Calcutta cannot retain custody under s 5 of the Calcutta Immoral Traffic Act of a 
remov ed from a brothel after sne has attained the age of 16 years. SO C. V. N. 72 

6. The *oIe consideration for Court enght to be the benefit and welfare of perfon brought befo®® 
it— Parents and guardians cannot divest themselves of their right of guardianship by contract A delegation ® 
parental authority is revocable at any time, and it is theduty of the parents and guardians to revoke it if used ° 
the detnment ol the children. And it is also open to the Court within vrhose jurisdiction the children 
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found to revoke It at an> time if suffiaent cause l»e shown for Interference Ordmaril), no doubt the Court wHl 
be srr> slow to Interfere with parents or the arranpement tnide by parents for the custody and education of 
their children, but ft will depru-e them of such custody Hit be absolutely necessary In the interests of the children, 
and a foriiort it will forsimthr reisoas take the chtidrenout of the custody of persons selcCTed by the parents 
espeaally when the parents, have pul it out of their power to inttrfere Uiemselves, for the protection of thdr 
children. The jurisdiction of the Courts in sudi cases is essentially a parental jurisdiction and that description 
of u invtilves that the mam consideration to be acted upon in its exercise is the benefit or welfare of the child 
The term * welfare ' In this connection must l»e read in the largest possible sense, that is to say, as meaning 
that every arcumstance must l>e taken into cunsidention and Uie Court must do what under the circumstances 
a wase parent acting In the true Interests of the child would or ought to do The Queen v Gyngall, (1833) 
2 Q. B. D. 232. The w chare of the child is not to be measured by money only , or by phy sical comfort only fhe 
word must be taken m Its widest sense. The moral and religious welfare of the child must be considered 
as well as Its physical well being Nor can the ties of affection bt disregarded, re McGrath, (1893) 1 Ch. Ii3. 
Even a father, if it be shown that cruelty or corruption is to be apprehended from him, would be deprived of 
the custody of his children. The Amg v Greenhttl,{lt‘3A) 4 A. and £. 264, and so would a mother be deprived 
of her custody if she ts liv ing m open adultery InreG,{iW) lCh.719. It is well established that the Court 
wall not ordinanly force a minor more than fourteen it a boy. and more llvan sixteen if a gfrl, to remain m a 
custody to which he or she objects, and that before deciding as to the custody of younger diifdren who are stiff 
old enough to form an intelligent preference, it will take account of their w ishes as one element mthe case, 
foUardv 33 H. 288. The underlying pnnapte of every w-ni of corjJ/r (and prcxreedings under 

this section) IS to ensure the protection and welkbeiftg of the person brought before the Court under that wnt 
The real interest and wellbeing of the person ought to be not only the determining but the sole consideration, 
12Bom. L.RiB91 w llCr. L.3.687. Courts of Equity in Engbnd always exercise a discretionary power to control 
the father's or guardian's legal rights of custody, Queen v Cyngoti, U R. (1893) 2 Q B. D. 232. 'Hius a master is 
not entitled to a habeai eorput for the purpose ofrecovenogthe custody of an apprentice, who of his own accord 
had entered the service of another person, the object of the wnt being merely to protect personal liberty, R v 
Reynoldi, 6 P. R. 497 (179Sk A contract of apparemiceship cannot be speafically enforced against a minor 
either directly or by restraining him by taking service under others or by restraining others from employing 
him, Lt Frannico v Barnun (1889) 43 Ch. D. i6S; 33 U. 2S8. In India, cases ot conflict frequently anse 
between parents or guardians of minors and Christian hfissionaries The principles governing sucli conflict 
are laid down in 19 B. 307 { 1 U. L. T. 347 1 23 C. 290 and 19 B 639 and also60 P.R. 1901 (Cltr.)as> 167 P. L. R. 
1901, In 11 Bom. L. R. 75 9 Cr. L. J. 214, there was a conflict between the mother <ind the executor of the 

father as regards custody of a minor and it was held that the lormer is entitled to the custody of the person 
of the minor as against the latter unless there was in the will a speatic appointment of the executor as 
guardian. In 12 Bom. L. R. 891a 11 Cr L. J.687, the contest was between the Muhammadan mother and father 
to the custody of twochildren I!) Hindu as well as by English law thefatheris the natural guardian of liis 
<±ildren during their minorities but this gusrdinship is m the nature of a sacred trust and he cannot therefore 
dunng his Iife-time substitute another person to be guardian in his place II he affects to do so, the authority 
conferred upon the substituted guardian is revocable, and the v^uesuon whether the father is enUtVed. to revoke 
it depends on the infantv interests, welfare, parentage md religion Besant v Narayamah 4 In. Ap. 
CeeXIT = 33 U. 607 (P.C) 43 H. 299. 

7, Procednre — (») Appheation to whotn — When an application is made under this section, ft 

should be made to the Judge appointed to exerase ordiiury onginal cnminal jurisdiction of the High 
Court (Quare per Maclean, C J , whether that is the proper Court) 2 C W. N. 333, 44 a 78. Where a 
Divisional Court has refused to grant a rule mst for habeas torpus, the Court of Appeal lias no original 
jurisdiction to grant such a rule, Le Gros,exparle 30 T. L. R. 249. But now 52 C. 319 which holds that the 
Criminal Appellate Bench has jurisdiction to deal with an application under s. 49l 

(»») Right to begin —When the person who obtains a rule under s 491 is brought before the Court 
his counsel begins, 39 C. 164 — 172. 

(ill) May be granted in eiinl or cnminal proceeding —A wnt of habeas corpus may be granted in a 
avil or aiminal proceeding, R v Bamardo, Ik R. 23 Q. B D. 305 , 33 M. 288. 

(lu) Appeal lies against order petiuoner as stepmother claimsd to be entitled to the custody of 
her deceased husbands minor son who was living with his maternal uncle. She obtained a rule calling 
upon D to show cause why the child should not be delivered to her After argument the rule was discharged. 
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Held, that the order dischvging the rule was a judgment within the meaning of cl \hoUhe J ellers Palenl, 1663, 
and that, therefore, under that clause the petitioner had a nghl to appeal against the order, 14 B. 553 ; where a 
single Judge of the High Court, acting under this section (or s 456) refuses, an application for release from 
illegal custody an appeal lies under c) IS of Ihe Letters Patent, as such order is a judgment, and not passed in a 
criminal /rw/, though it may be said to have been passed In a cnminal maiUr.Vi C.S86 (F.B ) , 28 Bom. L.R.4TL 
8 Allen enemy not entitled to writ— See 31 T. L. R. 603, where it was held that an 

alien enemy is not entitled to a wnt of habeas corpus Hut an alien enemy would be entitled to apply, ste 
18 B.636. 

9. Power of High Conrt to Issne order under this section when person detained nnder warrant Issoed 
nnder Extradition Act, 1903 —ft was laid down in 39 0. 161, that the High Court has junsdiction underthis 
section to issue an order and to examine whether a person detained in public custody under the Indtan 
ydr/ IS legally detained , and this junsdictionis not talen away merely because the Government 
of India have already issued a warrant lor surrender under sub-sec (8)o{s 3 of the said Act, The power of the 
High Court to interfere otherwise by way of revision,^^, under s 491 is untouched, 43 C. 793. But see also 
46 C. 62. See now 52 C. 319 for the effect of the amendment of section 491 

*491-A4 ‘Any High Court established by Letters Patent may 
exercise the powers conferred by section 491 in the case of any European 
British subject within such territories, other than those within the limits of 
Its appellate criminal jurisdiction, as the Governor General in Council may 
direct " _______ 

PART IX. 

SUPPLEMENTARY PROVISIONS 

CHAPTER XXXVIIl. 

Of the Public Prosecutor 

492 . (1) The Governor G*neral in Council or the I ocal Government 
may appoint, generally, or in any case or for any specified class of cases, m 
any local area, one or more officers to be called Public Prosecutors 
t (2) The District Magistrate, or, subject to the control of the District Magistrate, the 
Sub-Divisional Magistrate may, in the absence of the Public Prosecutor, or where no Public Prose- 
cutor has been appointed, appoint any other person, not being an officer of Police below J such 
rank as the Local Government may prescribe in this behalf to be Public Prosecutor for the purpose 
of any case § 

Koto.— Referring to the amendmenlof this section, the Select Committee sny— 

We are doubtful whether the second amendment made by the Hill m s 492 really effects what was 
intended. In some places there are special Police Acts and they do not invariably give the Local Government 
power to delegate to Assistant Superintendents the powers of a District Superintendent Moreover, there is a 
vanety of Nomenclature and we think It better to leave it to the Local Governments to presenbe the rank of 
Police-officers who may be appointed Public Prosecutors for the purposes of a particular case 
Notes —1. Who Is a Pablle Prosecator? — bee s 4 (/) for definition. 

(i) Pleader appennled with Dislrte! fltagtslrate's permuston is not Public Prosecutor —la a criminal 
appeal pending before the Chief Court, P, a brother of the murdered man, petitioned the Distnct Magistrate for 
permission to support the conviction in the Appellate Court, and permission being granted, engaged the 
services of a pleader for that purpose Held, that the order on ^ j petition did not constitute such pleader a 
Public Prosecutor under this section, 29 P. R. 1886 

* TbI.MctloD WM uiMrl^abr tlie CHoiloftl Ltw (iBMndiBCiit) AetXIIofltJ} s SI 

t Th. word, in »ny mu committ.d for Itiil to th* Court otSoMloa woro omitted by Art X\ III of ItJS 

tTh.word. each r.nk Mth. Loci Oownment may prwb, |« thSe behelf w.r. euUt luird for the word, themokol 
Aul.UntDI.trirt 8op«rinUod«nt by iWd 

I Any aubailtuled for .uebraM* hj %bid 
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Court outside the 
limits of appellate 
jurisdiction 


Power to appoint 
Public Prosecutors 
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(i«) Proteeutor of-pointed f^r sf^cul eait is not a Public Prosecutor— \ person appointed by a 
Dmnct Magistrate to conduct prosecution In a Sessions Court for the purpose ofacasehas not the power of a 
Public Pros^torwithregarJ to wiihdrawtl tinders. 491,8 A.291(P,B.). 1893 A.W.K.9(( Weir 11,633; but nc>w 
j«s 495(2) 

3. Ib crimlas) esiM. the Crown by thePablle PraeeeBtor Ii the party and not the complainant— The 
oflence is dealt \Mth as an intasion of the public pence and not a mere contention between thecomplalnant 
and the accused. The Crown is therclore the part) and not thecomplainint 13 B 339. also 30 A. 623. 

S. Non>appointroent of Pnblle Proieentor does not Invalidate trial.— The provisions of s 270 that 
e\ery trial before a Court of Session sliall be conducted b) a Public Prosecutor is merely directory. Th« 
absence of a Public Prosecutor in a Sessions trial or a defect in his appointment, is at most an irregularity 
curable under s. 637, 35 P, R. 1887, 

i. Powers of Oovernment Pleaders to withdraw.— The powers oi Government Pleaders, who have 
not been appointed Public Prosecutors, under this section, to withdraw prosecutions are limited to the 
circumstances described in s. 240 Weir 11,632. 

5. ConvfetlBg UagUtrale mast not be appointed at Crown Proieentor. — In 8 B. H. C. R. Cr. Ca. 
the High Court censured the appointment of (he Magistrate, who in the fust instance had tned and conviaed 
the accused to be Crown Prosecutor to conduct an inquiry subsequently directed in the same case in the 
following terms —•* The appointment as Crown Prosecutor of the Magistrate, who tried the case, was a 
improper and singular proceeding To convert a Judge into an Advocate seeking to uphold his deasipn 
before another tnbunal is at least in the annaU of British junsprudence quite unprecedented, and mdst 
objectionable, as he has a personal interest in the case, whicli a ] ubhe Prosecutor should not have HaviPg 
accepted the office, the Magistrate ought to have endeavoured to ]>erionn its duties with that calmness aPd 
impartiality which should ever charactenze a Public Prosecutor See itao the remarks of Norsiak, J , in 
4 B. L. R< Appx. L But they may be so appointed. In the United Provinces all Joint ^IaglSt^atesand Assistant 
Magistrates exercising hrst-dass powers, have been empowered to prosecute in Sessions trials —GovemnW^ 
Nohfie^con, 31st December. 1870 

6. Pnblfe Ppoieentor repreienti the Crown and not the Polite —The purpose of a Cnminal trial is 
not to support at all cost a theory, but to investigate the offence and to determine the guilt or innocence of tlia 
accused. The duty of a Public Proiecutor is to represent not the Police but the Crown and this duty should t>e 
discharged by him fairly and fearlevslyand with a full sense of the re>ponsibiIity that attaches to his posmon* 
The guilt or innocence of the accused is to be determined by the tribunals appointed by law and not accordiitg 
to the tastes of anyone else 42 C. 422 , 42 C. 9S7. See Note 2 at p 766 

7. Doty of a Pabllc Prasesator —It has been well said by a learned Judge ' The Counsel for tPe 
prosecution has most accurately conceived his duty, which is to be an assistant to the Court in the furtherance 
oi justice, and not to act as Counsel for any particular person or party He should not by statement aggravate 
the case against the prisoners, or keep back a witness, because evidence may weaken the case for the prosecu 
lion. Wis OTfiy object *ioii6 be lo ai6 tne Coumn discovenng m^^D A Pubbe Prosecutor should avoid aOy 
proceeding likely to intimidate or unduly inffuence witnesses on either side *' There should be on his part 
unseemly eagerness for, or grasping at, coiivictioa” Per Westropp, C.J , ‘In the case of Crown prosecution'- 
in England, w ere the Attomey^jeneral or Soliator General is conducting the case for the prosecution there 
never the least vestige of animosity or prejudice. It is regrettable that the pracuce and procedure here in India 
IS different, and I see no reason why that prevailing in England should not be adopted. —Per Macleak, C J . 
8 C. W. N. 17. 

I . ■ 

I ■ • ■ ' ■ ■ I I 

\ 

and functions of the Legal Remembrancer in the Calcutu High Court, see 7 C, W. N. 11 and Note 4 to s. 41? 
See also 12 P. R. 1916, and 42 C. 422, as to the du^ of the prosecutor to call witnesses 

(«) Can Ike District Magistrate direct Piblie Prosecutor to file compiaintl—h person cannot dele- 
gate to another the right to file a complainL A Distnct hlagistrate cannot, therefore, authorize the Public 
Prosecutor to file a complaint on his behalf, 13 P.B 1913 » 161 P. L R 1915 *=20 P. W. R. 1915 =»16 Cp. L. J. 25l< 
See, however, Note 3 to s. 4 (A) at p 7 
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8 Ho Conrl fees for dosnments repaired by PoblU ProsecBtor.—Copies of all doruments whidj a 
Public prosecutor may require ha\e been exenuted froti Court fees — cj Indii j^ohfitation, 
21st January, 18S6. 


9 Hadras Rolei as to PabUs Prosesotors — 5>ir pp 1S4 15S of the M:tdras Cnmtnel JtuUs of 
Practice, 1912 


Public Prosecutor 
may plead in all 
Courts meases under 
his charge Pleaders 
privately instruaed to 
be under his direction 


493. The Public Prosecutor may appear and plead without an> 
wntten authont^ before any Court in which anj case of which he has 
charge is under inquiry, trial or appeal and if an> private person instructs a 
pleader to prosecute m any Court an> person in anj such case, the Public 
Prosecutor shall conduct the prosecution "ind the pleader so instructed 
shall act therein, under his directions 


Notes —1 Pobllc Froseeotor iLlw&yi at liberty to aval) hlmielf of private help —When the assistance 
of counsel has been accepted that assistance cannot be excluded at anj of the stages of the trial 11 B H. C. lOl 


2 CoBnsel Inatracted by a private person cannot conduct a prosecution on behalf of Goveniment 
m a trial before a Court of Session without being specially empowered b> the District Magistrate, Counsel 
so instructed can attend and watch the case on behalf of their client, but the> cannot conduct the prosecution 
Oodh 8 C. Ho 3( fn no Court is a pleader (in the meaning of the Code) appointed b> or on behalf of the 
complainant md not by or for Go\ernment entitled to conduct the prosecution m a trial as i matter of 
right 29 P. R. 1883 See Notes to s. 27o 


494, Anj Public Prosecutor *ma), with the consent ol the Court, tn cases tried b> jurj 
ESectolw th before the return of the verdict and m other cases before the judgment u. 

fromproswution. pronounced withdraw from the prosecution of an> person , -f " either generall) 
or m respect of an)one or more of the offences for which he is tried , ’ and 
upon such withdrawal— 

(<*) if It 18 made before a charge has been framed, the accused shall be discharged t "tn 
respect of such offence or oflences , 

(i) if It IS made after a charge has been fnmed, or when iindvr this Code no diarge is 
required he shill be acquitted I “ in respect of such offence or offences 

Hotel —1 SeeUoD does not apply to secorUy proceedings sndep Chap Til — Ss. 494-493 apply onl) 
when the proceedings could end m an acquittal or discharge of the accused Securitj proceedings do not 
contemplate the framing of a charge at all and as the result of the proceedings neither an order of discharge nor 
of acquittal is to be passed Hence ss 494-493 do not apply to securuj proceedings 36 M 313 ^See Note 10 to 
S. 430 

2 Prisoner charged or committed to fieislom matt be acqaltted and Hot dbeharged — hen a 
person is committed to Uie Sessions on a charge he cannot be discharged but must be acquitted under cL (3) 
12 M. 35 Certain persons w ere charged by a District Magistrate with the oSence of robbery The complainant 
moved the High Court praying that inasmuch as the charge of robbery was against more than five persons, and 

t _ — . « — u. j r.——. the accused 

iDg applied to 
corded on the 
I charged with 

dacoity they were m fact diarged with robbety* and this bang so the only order the Magistrate could pass it 
he pemiiUed iliat diarge to be withdrawn wis an order ol acquittal under cL (A) of this section and the High 
Court declined to make any order, 1904 JL HT N 277 3 A L J. SO as: 2 Cr E,. J. 21 

3 FablleProtecBtorcaB withdraw cither generally or in respect of anyone or more of the charges^ 

A Pubhc P rosecutor could under the old section only withdraw all the charges under trial or none He was 

• Th* wort* »ppolnirt br theOovrrnor G*n»n,l loCownal or th* Loc*l Go»»rnrD»nt wereooiltrt 
fVhowort* — w.r» lo»*rUd br nlJ 
tTb*wor4* — w*rv rtJrt hr 
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not competent to withdraw one only of the charges. Dut tinder the new amendment he cui either withdraw 
Bencrall) or in respect of an) one or more of the charges. 

4. Practice— Rtaioni for withdrawal of ebar|e.— If the Public Prosecutor withdraws a charge and the 
Court approves of it, the accused shall be acquitted. Neither the Public Prosecutor nor the Judge is called c’n 
to gi\e an> reasons for hts action, 5 M. !<• T. 2 IQ 4 Hut ttt 77 C. W. N. 69 j 43 C, 1103. 

On a permission for withdrawal under s. 4&4 it Is not necessary to record reasons for such j>ermission, 

apat708. 

But in a Rangoon case it is 4r/</that prosecutors, w ilh the exception of tlie Ad\ocate-Genera! may n<3t 
withdraw from a prosecution without giwng retsons and without the consent of the Court. In withholding or 
according consent the Court is acting m a Judicial cnpacti> and it must record its reasons, 1 Rang. 736 (37 
C.W.H t7/o//ofci). 

5. Withdrawal after charge bare re«lrlaL — An order of acquIttM on the withdrawal of the prosecution 
after charge is a valid aoquiit'il to whidi s. 403 applies, 9 H. L. R.26 = 14 Cr. L J. 135 Note 26 tos,40^ 
Second trial and conviction alter such dischnrge is illegal. Where the accused wascliarged with an offence under 
s. 304, I P C, and on the Public Prosecutor hiving, with the consent of the Court, withdrawn from th« 
prosecution, was icquitted and discharged by the Sessions Court after taking the opinion of die assessors on the 
evidence recorded m the case, ihnt the PublicProsecutor hiving withdrawn from the prosecution with the 
consent of the Court, an acquittil should have been recorded without tiking the opinion of the assessors Aft 
acquittal was a matter of right to the accused, whatever the opinion of the assessors might be, R&tanltl 307. 

S>A. Biiminoa»>eaie Pobllc Proiecntor wUkdrawlDgfrom protecnllen.— In isummons-case, the Public 
Prosecutor w ithdrew from the prosecution before the accused had been serv ed and the accused w as acquittec^ 
under s. 494 0 ! the Code. //eU, under s 429, that the Rule of English Law requiring the accused to hav« 
been tried as well is acquitted in order to bir further proceeding which is embodied in section 494 of thd 
present Code is inapplicable to the statutory acquutils subsequently introduced into the Code, 1 c , the section^ 
now numbered 494, 247, 34$ , which are intended to bir further proceedings whether the accused can be said tc> 
have been tried or not, 40 U. 976. 

6. Farther laqelry ihoold sot be directed when charge properly withdrawn.— Wlieii it is not shown 
that the order of discharge under tins section when it was made was not a proper order, no further inquiry 
should be directed under s 437, (1911)2 U. W. N. 74 b 12 Cr. L. J. 440. Fresh proceedings may be instituted 
if further evidence is forthcoming 

7. Revision,— ^«) /JigA Court eannol rettst order of oryai/Ai/— The High Court has no power to 
interfere witli an acquittal under this section, 6 U Ik T. 216. 

(«) Can ihgh Court interfere with daertUon of JHogiilreleT^Quate whether the High Court 
has power to interfere in revision with the discretion of a Magistrate in giving his consent to tlie withdrawal 
of the prosecution under s 494,(1914)tf W. N. 776 b 15 Cr. L. J. 641. 

8. Acensed agaUst whom charge Is wlthrdawn competent witsess against co-accnied —Where 

several accused were charged before the Magistrate under Combhrg y7f/(Bom IV of 1877) and before any 
evidence had been let in, the Public Prosecutor withdrew, vnlh the consent of the Magistrate, from the 
prosecution of two of the accused, and they were discharged and they were examined as vvnne«sesforthe prose* 
cution following 3 Bom. H. C R. Cr. 1 and 1 B 610-619 that they were competentvvitnesses .^#^47 0. 134. 
Per Whitworth, J , that 'the accused were discharged solely that they might be used as 

witnesses, and not upon a consideration of the evidence which affected them. The consent of the Court 
was not based upon judicial considerations and therefore the accused were not competent witnesses,’ 23 B 422; 

47 C. 134. 

9. Withdrawal of preaecntfoa against an accomplice. — A Local Government in India has no power to 
tender a conditional pardon to an accomplice for thepuipose ofhis being examined as a competent witness, 
against others accused with him, 33 C 1353, where i B 610 and 10 C. W. N. 847 are followed See Note 8 at 
P.8S0 An accomplice if not an accused under trial in the same case, is a competent witness, and may be 
examined on oath The prosecution must be withdrawn and the accused discharged under this section bdore 
he would become a competent witness But if the Court purporting to act under tins section, sanctions the 
withdrawal of the prosecution but ctntls to record an order of discharge, and the accused continues to be kept 
m custodj, his position is in no wa> charged ftem that of ap accu'cd, 23 C. 1853 where 2 A. 260, 16 B.661, 
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33 B ais, 7 W R. «♦, 10 C L. R 553 20 A 426 3 B H C. R. Cr Cm. 59, /? \ Rudd Coit«. 331 (1773) are 
referred t Rut where the "iccused person is in fact disdiai^ed from cmtody b> \nrtue of a withdrawal of h s 
prosecution and the MiKUtnte irjing the ca<e takes judiaal notice- of si,ch withdrawal the omi«ion to osed^ 
forma! ivord. I discharge this accused would beat most an itregulano Curable under s. 537 (a\ Where 
there has been an effectne withdrawal of the prosecution against an accomplice and his position as a witness 
could not be adverseh aFected ei'en though the Court did notcornpl) with the dear pros :<ions of s. <94 (aX 
f-e!J that the accomplice w-as a competent witness though no formnl order of discharge was passed 7A.L.4 
S6«ll O L. J 21 ,«c. W H 1213 = 15 Cr L.J 693 where S3 & iSSS is Si-e also 5 C.L.i 221 

= 5 Cr L. J 149 and Notes 18— M at p 740 5^ealso IS Bom. L.R.36S = l7Cr L.J 256 

495. O) Ant Miqistnte mqotnntrtnto or (rtinsrant case imt permit the prosecucon 
Permission o lo be conducted bj an\ person other than an officer of Police * below a nnk 

duct prosecution. ^ prescribed b\ the Local Go\crnment in this behalf fbut no person 

other than the \d\ocat<sGeneral Standing Counsel Government Sohator, 
Public Prosecutor or other officer gencnll> or specially empowered the Local Gotemmcntin 
this behalf shill be entitled to do iQ without «uch ptrmu^son 

(2> Anj such officers shall have the like power of withdrawing from the prosecuoon a3 b 
pro\ided b\ section 494 ind the proxisions of that •'eebon shall applj to anj withdrawal bj such 
officer 


(3) \ri> person conducting the prosecution ma> do so personal!) or bj a pleader 

(4) officer of Police shall not be permitted to conduct the ptosocubon if he has taken 
an\ |virt in the im'ostigabon into the offence with respect to which the accused is being prosecuted 

Hotes,— 1 Ab effletr of Police, not below » eaak to be prescribed by the Loeil OoTer* 
weat.—l't Madras Policeofficers not below the rank of a first grade Head Coastable in charge 
of a Police^nuon ha\e been empowered to conduct prosecutions. (G O No. 1564 Judiaak dste^ 
19th Jul> JS87) In ths Pis/ap no ToUooffictr below the rank of a I>epui> Inspector is permitted » 
conduct a prosecution, Ca etL ISS7 Pan I page S4) Is Bengal {/W J/m. \ol 1 page 571 

Is \ssaji(Vj* p\gelS6X ISTHEUMTEt>rilO\INCES(-ftt^/-*-Page51S)andl\T»EaE.'<T*ALPROVlSCS 
{Central Gis.eti. 1S93 Part 11 page 131 t/4«. !«£« 155). do PoliceOfficer below the rank of a Sut 
Inspector his been authorized to conduct the prosecution, and is mofticer not below the rank of ; 

•Wgeant of Police {Runna Gaeet e l'5S6 part I p.ige 3W) 

2. Permission granted to Bnqaallfled persons to appear for prweeBUon.— The words an> person' 

include persons oiherthan certificated pleaders. It is howler discretionary with the Cnminal Courts in ead 
case to perm t such persons to conduct the pro*eculioa— V // C Fre ^rJ Se^ierrder 1S»2. Tbe Higl 
Court, as a Ci urt of Rois on his no power to rCii'C an order passed by a Magistrate in the exeroseof bv 
discretion under this sealon permittnga person toconducta prosecution, Weir 11,655} 19I4M W H 776 = 1! 
Cr L.4 641 In 6 P R.I905 the Punjab ^lef Court in dedimng to inierlerewuh the order of a Magistrate 
refusing permission to illow the prosecun n K> be conducted b> a pleader remarked, that it is not impropct 
for the District Magistrate if he considered tbit the too freequent appearance of pleaders for the proseconon m 
rett> criminal cases was. detnmenUl to the interests of justice to ad\i«e Courts subordinate to h m by a 
general circular on the subject ^’/alsolSK L.J 354 = Weir II, 43t and Weir II 400 

3. FriTate Proseentor can dp an only with permlsalon of CoarL— With the exception of the Adi-ocate- 
General Standing Council Goxtrnment Nolicitor or other <rff5cer generallj or specially anthonred by the Local 
Govemmeniin that behalf, no person whetherCooisel or \ttoniej can claim the right to conduct the prosecti- 
non of any oiminal case w ithout the permission of the PresidenC) Magistrate, 6 C. 59, 17 Cr 4S6. 

4. PrlTAte Froiecetor may appear personally or by pleader— Any person wbelber a private com- 
platnast or not, when permitted to conduct a case as prosecutor may instructCounsel to appear 11 B. R.CR. 102. 

* A* *4 «f pro««sil oa tr rrrwBonas.iW*"' tinupdi^ susth neUthu VcT l»W. 

Sck»l«l* Itv jimrmu CrtMiM. /«C! . » «) la Bnt (L B*Io*lu*ue an /*/ fintuk £* Cnm mmI JuVtc* 

Krt»Sat »•, Vlll n( ItM a.S«jal., • IT • tlSet tk£ JTaifww Jrf II of ItM Mt4 ceojiKS of Ulo proOKSIK* iatUI!»*r 

th lA, J»«Tw«k»ort oBoflh»G««TW<r«Bor»llaCoo»ofl*'TrM* 


‘Ooutoj bp Act XIYTHlof III*. 
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5. BeMon fer th« ezelailon «f Pellet liiTesU|ftUn£ etRcer from protecntlnj —In all important cases, 
andespcanllj incasesof murder and dacoil), thePoHceofliccrnnking the in\estiKation should be ezammed 
as a witness, regarding the draimstmces of the insestigatlon. It Is generally important to the tr)ingaulhonty 
to know wh), where and when the accused persons were arrested It Is often importnni to ascertnm what the 
witnesses said when the) were first questioned b)r the Police, and whether such sfitemcnts agree with those 
subsequently made b> the witnesses in Court, Batanlal 173. also 18 77. R. IB ; 8 B 834 

6. CoDdnet of preiecntlon bj lBv<ill|atlfig Pollce«ofileer Improper, bot trial net Invalidated.— Where 
a Police Inspector got information that persons were carrjfng on a uagenng business and having satisfied 
himself, obtained a warrant under s. 6 of Mr Il<nnbay Ganthhig AdW o\ 1887 and effected the arrest of the 
accused and the seizure ol their Inoks.ilrAf. that the Police Inspector had taken a part in the investigation 
wathin the meaning ol sub-sec (4)ol this section though he may not have examined any ol the witnesses, and 
conscqucntl), the Police Insjvector was not qualified to take any part in the proceedings, escept as a witness. 
Where the Police Inspector thus dis<]ualified is allowed to conduct the prosecution, it is a grave irregularity, 
but unless the accused were prejudiced the Irregularity does not invalidate the trial but is cured by s. 537, 
MB S33. 

7. Qusre whether stranger may be permitted to eondnet protecntlen.— ‘ It is doubtful whether the 
words ‘any person' in s 493 would include an absolute stranger who had no connection inthe remotest 
degreewith the prosecution and whose desire to help the prosecution was based on a personalgrudgeonl) " 
11 A. L. J, SIS » II Cr. L. J. 389. In this case the High Court set aside the order granting permission 

8 ** Any iBch ofReer.”— withdrawal by unantborized perion.— These wurdsiii cL(2)referonly to the 
" Advocate-Oeneral Standing Counsel. Government Solicitor. Public Prosecutor or other officer generally or 
specially empowered by the Local Cioverninent m this behalf ’ mentioned in sub-sec. (U If an Advocate, 
privately engaged by the complainant and permitted by the Magistrate to appear for the prosecution with 
draws from the prosecution the effect provided in s 494 does not follow in other words the trial proceeds 
1908 U. B Cr. P. C. IS 10 Cr. L. J. 14 Even if a Police Inspector is specially permitted to conduct a prosecn 
tion under cL (I) he would not be competent to withdraw the case under cL (2) 1911 M. W. H. lOS a 9 H. L.T. 
203 a 11 Cr. L. J.732. But 46 C.700 Whereon the day appointed for thehearing and before the inquiry, a 
Police Inspector appeared and said that he withdrew the case against the accused and the Magistrate there* 
upon discharged the accused , held, that the Magistrate had no power to pass such an order and further enquiry 
was ordered The Police Inspector had not been permitted to conduct the prosecution under s 495 and if he 
was not so permitted, he would have had no power to withdraw the case under s 495 (2) even if he came within 
the purview of the words ‘ any such officer' m that clause 1911 M. W. H. 106. An acquiltalfollowing on the 
withdrawal by an unauthorized officer is of noefiect, 10 Cr. L 3 501 (M ) 

A Prosecuting Inspector cannot be regarded as a Public Prosecutor for purposes of withdrawal under 
s. 495(2) 46 A. 88. 


CHAPTER XXXIX.* 

Op Bail 

496. When any person other than a person awaised of a non bailable offence is arrested 
cases bail detained without warrant by an officer in charge of a Police-sLition, or 
to^^ Uken appears or is brought before a Court, and is prepired at any time while in 

the custody of such officer or at any stage of the proceedings before auch Court | 
to give bail, such person shall be released on bail ' 

Provided that such officer or Court, if he or it thinks fit, may, instead of taking ioil fion 
such person, discharge him on his executing a bond without sureties for his appearair^ i 
inafter provided 

t Provided, further, that nothing m this seebon shall be deemed to . -c-"- 

of section 107, sub-section (4), or section 117, subsection (3) 


* Th* proTi* 09 ol thi* Chiptfr 
uindan Xailwej'$ Act IX of HM 
t ThI* proTin wu oddoS hf Ac 


■od of Cbaotrr XLII abalt p 
XVIII of IK! 


< mtr bo tprlr to bail S' 
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Notes.— 1. See s 4 (i) lor definition of “bailable” and “ iron-bailable ; " and s. 4 (/) lor definition of “an 
officer m charge of a Pohce-station , “ s 55 lor an example of an arrest of a person not accused of an offence , 
s 86 for the taking of bail by a Magistrate , s. 60,etc , for the production before a Magistrate and see s SM for 
forfeiture of bail bond 

1-A. Fop form of bond and bail-bond.— s 555 and Schedule V, Form Nos, III, XXV, XLIl. 


Ccnirt-fees~-Ba\l-bonds exetnpi—Vndtr s 19, cl xv of the Court fees Act VII of 1870, baiVbonds in 
cnminal cases, recognizances to prosecute or give evidence, and recognizances for pereonal appearance of 
otherwise are exempted from Court fees. 


2. General nature of the right to he admitted to baU.— “ Bail ’ is not intended to be punitive, but 
only to secure the attendance of the prisoner at the Inal /br Russell, LCJ In re Charles Rose,\\ Time* 
L.R.213. See also w re Barronei, (1832) 1 El v BL Ij Reg V Scatfe, (1841) 9 DowL 533; 3 a W.H. 125. 
The detention of an accused under trial IS not intended to be penal, but its object is to secure attendance, 
36 C. 174, but see Note 2 to s 498. The seriousness of an alleg^ ofience and some evidence of its perpetration 
by the accused would, however, justify detention “We may express a hope that Magistrates will always be 
lenient to accused persons at any rate, until they are convicted.” Per Parsons, J , 22 B. 549. A Magistrate is 
not competent to refuse bail, unless the law sanctions such refusal, 1 C. L. B. 130. 

3. Difference between ‘recognizance’ and ‘ball,*— S 496 coupled with Form XLII of Sch. V 
contemplates two kinds of Security, namely. (1) the simple recognizance of the pnucipal and (2) security wi 
sureties Wherean Act provides for release on bail’thatmeans'secunty wiihsuretles’andtbisisihemeamng 

which has been attached to the word in the practice and procedure of the Court* as distinct from the 
simple recognizance of the pnnctfwl. 15 C. W. H. 736 = 12 Cr. L. J. 358. • Bail’ means the freeing orsethngat 
liberty one arrested or impnsoned upon others becoming sureties by recognizance for his appearance at a 
and place certainly assigned, he also entering into Ins own recognizance The party is delivered (or iaueu} 
into the hands of the sureties and is accounted by law to be in their ctistody , they may, if they will, surren er 
him to the Court before the date assigned and free themselves from further responsibility 


4. Ball may be claimed as of rl|ht by person not accased of aon-ballable offence.— It must ^ 
understood that for every bailable offence, bail is right and not a favour, detention in the lockup is the 
alternative, not the original order The bail demanded should never be excessive with reference to the 
socal M,„, „i,h. pany Th« .mourn ol Mil and Ih. offence charged „„h, the seeiion under which 
11 IS punishable, should always be stated on the lace of the order directing the 
in the lockup Bail may be tendered aud must be accepted at any time 

Vol I!,p 239 Jarrestedundertheproyisool, “I” 

trying the case relused to bad the accused on the ground ol eapedtency and h.s '““J W 

show a provision in the Code how a bad could be claimed. HiU, that under this section bad may be claimed as 
oi right not only by one accused ol bailable offence, but by " «r» ^rr-t™ o«cr Baa a 

Jar&S* „ho ,s arrested or defamed without wattant by an officer in charge of a Policeetatlon or 

appears or is brought beiore a Court, 6 C. P. Cr, 31 It has, however, been held in 36 M. i7J, that s ffla dt* 
not give an absolute right to bail to any person who is not charged with a non bailable offenre airf •!>« 
must be read along with other provisions of the Code giving a special right of detention to a oil , „ w,,, 
the pronsion in s 107, cl ftf that a Magistrate beiore whom a person is sent under that secuon (may i 
discretion detain such person in custodj until the completion of inquiry) is not subjeid m or co ro e 
s. 49S 5he 1, C, W, H 133, Notes 11 and 7 below 9 S, h R. 138 =. 17 Cr. L, J. 77. f 

proviso to the section which evpressly says that powers under s 107, cL (4) are not subject to e op 
ss 496 and 117, ct (3). 

3. Who ma, release on bad.-(.) &r ss 57 (2), 59 (3). 60, 63, 169, 170, 496, 497, In/ 
officer to release on bad , («) ss 76 86, 91. 167, 186 217, 426, 427, 466, 475, 476 477, 478 496. 497 lot R 
powers of Courts to release on bad , (in) s 432 for bail by a presidency Magistrate on ma ng a ... 
(n) s 438 for bad by District Magistrate when making reference, (o) ss 432, 438 for powers of Sessio J 
to release on bad. and (ci) ss 426, 434 493 for powers of High Court. 

6. Leaving dechlon as to snfflciency of baU to Police lUegal— The practice of leaving to the Poli« 
the decision as to the sufficiency of bail, when bail has been ordered by the Court, is contf^ to aw 
duly of deciding as to its su'ficiency or otherwise is with the Court itself and not with the Police, » 

though the Court may call for a report from the Polity Cf Notes 89—91 at p. 203 
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7 Ban and detesttoa la caitedy in cam sadcr Chapter Till —i>ee ss. 107 (4) 123 (2) and 114, Notes 
33 and 34 at pp 161 and 162 and Notes 79—68 at pp 202203 Where a person appeared in answer to a sum 
mons requinng him to find security for good behaviour for one year, and the Magistrate ad/3urned the hearing 
of the case in order that the accused person might produce esidence as to character, held that the Magistrate 
was empowered to tal^e a personal recognizance from the accused person for his appearance at the ad)ourtied 
heating 6 H >W. P. H. C, R. 3S6 { 13 Cr. J. S33 (B V See Note 4 The words ' at any stage of the proceed 
mgs' indicate that there is nothing to confine the operation of this section to a period anterior to the hearing 
See 17 Cr. L. J. 77. See now the new provtio to s. 49G whidi expressly lays down that ss 107, cL (4) and 117, 
cL (3) are not subject to section 496 

8. UagUtrate may make himtelt pcnonally responsible If ball Improperly refused — If bait be 
improperly refused, the Magistrate in iddiuonto an action for damages will be liable under s. 166 or s 342, 

1 r C But the refusing or accepting of bait U a judicial and not merely a ministerial doty {contra see 29 V. 
100), and a mistake in the performance of that duty without malice, will not be sufficient to sustain an action 

2 H. H. C. R. 39S 

9. Honey may be deposited instead of eiecaling bond.— S 513 permits of a deposit of a sum of 
money or Goaemment Promissory Notes to be guen, except in the case of a bond for good Lehaa lour, in lieu 
of executing a bond. 

10. Bond aboBld be byaceasedand not by agent, when pcrsonel atteodanea of aceased dispensed 
with.— Where the personal attendance of an accused person i-* dispensed with a recognizance bond if 
deemed necessary, should be taken from Aim and not from its u^rn/though he may appear by agent SB H C. 

R. Cr. Ca. 64. 

11. Section applies to Appellate Court- Reasons for refuting ball must be given -The petitioners 
who were convicted of billable offences appealed to the Distnet Magisinte and applied for bail Ihe District 
Magistrate admitted the appeal but made the order " bail refused ' on the bail petition without giving any 
reasons. The petitioners then moved the High Court Held the fact that no reasons were given was ground stifh 
cient for the granting of bail by the High Court Held further, that as the Distnct Magistrate could only have 
acted 10 the exercise of his junsdiction as regards bail under & 496 he u as obliged to grant bail under that 
section liaW.H.lSS 

497, (1) When any person accused of any non bailable offence is arrested or detained 
without warrant by an officer in charge of a Police-station or appears or is 
taken*” !ofno*? brought before a Court ht may be released on bail, but he shail not be so 
bailable offence. released if there appear re isonable grounds for believing that he has been 

guilty of* ‘ an offence punishable with death or transportation for life “ 
t Provided that the Court may direct that any person under the age of sixteen years or 
any woman or any sick or infirm peison accused of such an offence be released on bail 
- (2) If It appears to such officer or Court at any stage of the investigation, inquiry or 

trial, as the case may be that there are not reasonable grounds for believing that the accused has 
committed J ‘ a non bailable offence ” but that there are sufficient grounds for further inquiry into 
his guilt, the accused shall pending such inquiry be released on bail or at the discretion of such 
officer of Court on the execution by him of a bond without sureties for his appearance as here 
after provided 

§ “ (3) An officer or a Court releasmg any person on bail under sub-section (1) or sub- 
section (2) shall record in writing his or its reasons for so doing 

§ ‘(1) If, at any time after the conclusion of the trial of a person accused of anon bailable 
offence and before judgment is delivered, the Court is of opinion that there are reasonable grounds 
for believing that the accused is not guilty of any such offence, it shall release the accused if he JS 

'Tbtword* — wn* ,uUt luted for t>i« word, ** Ibcc^rrMBQf wbKh hi ia bjr Xet XVIII of lt}3 

tTbe words — were substituted for tb* words sucheSeace briditf 

t Tbi* proviso wss added br tbtd. 

4 Tb«so sub lectioBS were added br Act XVIU of 1123 
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m on the exeaiDon b> him o! a bond without surenc, lor his appearance to hnr judgment 


* High Court or Court ol Session and, in the case of a person released bi itself 

an> other Court nn> cause am person uho has been r^ea^ed under this section to be am-ted 
and max commit him to cu *od\ 


Kolt— Refemns to the amendment of the section the Select Committee & 


“ It tt'as pressed npon us that the 


- — ptoxiMOtt* as to bail in notvhailable cases are much too smneent 

Ueshoulddeletean words after may be released o-i ba r in 
matter of -lUo ^ srb-<^(2^ The result would haeebeento gi\-e all Courts full discretion in the 

^”^5 to ,“h ? «' Wt Ettttrtlly thM tht, wa. Eotrg too (at WT.,t tot 

^ “ “''“o®®' •» on ta.l in n noi>fc.iUWe c« nnkit thetn nrr»t » l« 

trancTvTTt iCMiin that the acensed hns been Enilt> of an otfenee punishable with death or 

“ '‘’H' Ptondetl lor a tetnen- by the <tess,ons Cnnit nr 

memtvna nt f admitting to bad in a noiybailable case- Some of us— Induding ah the oPiaal 

tenant ,v» Opinion that this deasion goes too far and that in the end it willnot 

tend towards the administration oJ justify." 


< tm, ^'*^*** ^ -See Chipter \ \ for arrest without warrant s. 170 etc., for appearance before Macistratc 
s. 167 fordeleruon m Police custod) and s. Ui lor remanding accused irto custodv 


cranted m * bailable eaaev— Under the old law the general role w as that hail coul 1 not be 


R»» ^P«t of non-baiUble o*:ences except under -speaal circumstances (8 Bon. L. R.4M e=SS C. 1«) 
th# *®e"din«nt the intenuon ot the LcguUtnre seems to be to maVe the role with regard to 

fftf 1 { stnngent and now e-ccepl m the ease oi offences punishable with death or transpoftatioi* 

lor I te au accused person can be ordmanlj admitted to bail 


. W 1 th regard to persons under the age of sixteen or any woraanorani sicl or intirm person the Legts- 

stnngency oi the law with regard to the granungof hail even in the case of 
offences puni hable wiJi death or transportation for life. 


^ of the words ^pantsbable with death or traespertetiOD for life,’*— The phrase "death 

r ns^xirtatioa for U e " in s. <97 does not extend to offences punishable with transporwtion for 1 te onlj but 
ans those ohences for whidi death and transponauon for life are altemame senlences. The case in 
anj 546 which b> implication ruled that the phrase "punishable with death or transportation f rife” co\ers 
o punishable only with transportation lor hie, IS /fVE* SBaag 5SS. 

3. SeetioB dees not eoatrol powers to defer taMog of erlderee.— Tha section assumes that evidence 
been talen, and provides for the release of the accused on hail if the endeuce so talen is not sndi as 
* strong presnmp ion of the guili o* the accused person but this section does not import that the 
taking oi the evidence may not be deferred, 6 II 63 at p. 65. See 11 B. U B. Appx. B It is, however the nght 
o an accused person to demand that the charge aga.nst bun should be ined without any unreasonable delsv 
and such delay wiU d «pose the Court to grant the bail 36 C. 1B6 

i. ProceediBgt IstoItIbi deteralaatlon at to bail art judicial.— The proceedings in which it has 
to be determined wheiber an acetwed person has to be admitted to bail bj a Magistrate is a jndidal ptftxeed ng 
and as such cognixaKe bv the High Court in its revisional powers 6 K. 63 at p. 65, 

5. Ban eanaot be demanded when aceated It ducharged.— Where a >Ugistrate alter inqmrj comes 

to the conclusion that the case agatnrt the accused is not pro v ed, and discharges him, he has no authority 
*v cases where further inquiry is pending and the accused has not been discharged 

that bail can be demanded under this section 10 W R.34»1B.L,R. (BJf ) 16. Bail cannot be demanded 
roerel) because more evndence might turn up. 

6, Sab-Mafistrate’t order as to ball set subject to rexitlon by District Maglstrata.— The di>cre«onaiy 
'-ested in a ^laglst^ate bj this seaionisoot revtsaUet^ the District Magiatrate. it he considers the 

ccxio as to bail passed bj a Subordinate Magistrate to be wnjng he should report it to the High Court. He 
^ve made a trans.er the mode of giving e&ect to bis opinion that the order was wrong 3} B 549- 
4 no power to order re-arrest cd a (crson released on bail by a Sub-Divuional Magistrate, 


vaV-orlicm ())br i^tX. 
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7. ReTblen of ball order bj Hl^h Cosrt.— ‘Where a Sessions Judge, after considenng the evidence 
comes to the conclusion that there are no reasonable grounds for believing the accused guilty, and admits him 
to bail, the High Court will not go be>-ond the finding and discharge the bail, either under s. 439 or under any 
other provision of law, 10 U. L. J. 411 See 1 G. L, R. ISO; S JU L. J. 419 b 1908 A.\W. N. 195 = 8 Cr, L. J. 49. 
nut even where both the Sessions Judge and trying Magistiate have refttsevl bail it is open to the High Court 
to grant bail S8 C. 174. See Note 2 to s. 493 and Note 54 to & 439, now under sub^sec (5) a High Court or a 
Court of Session has power to revise an order of bail, and the Court griiiting bail can review its own order 

8. Remand order to be made la pretence of accaied.— An order for remand should be passed in the 
presence of the accused persoa To remand is to recommit to custody and therefore as a magistenal commit 
ment requires the presence of the prisoner, bis remand or re-commiiment aiso reqmres that presence so as to 
give him an opportunity of applying to be admitted to bail, 4 B. L. R Appx. f. Af /J C Pro , lOlA /une, I867 
See Note 16 at p 883. 

9. UagUtrate may cancel ball aader enb^aec. (3X bat mnit give reatoot.— If it appears subsequently 
on the production of further cv idence that a case has been made out against the accused released on bail, it is 
competent for the Magistrate to declire the bail bonds cancelled and to direct the accused to surrender, 10 Q, 
W. N. 1093 => 4 Cr. L. J. 931 ; 36 C. 166 at p. 173 j 86 C. 174. Kcasons must be recorded for cancelling the bail, 
(191113 M. W. N. 13S» 18Cr. L.J.603 ISTiere anaccused person had been let outonhis bond it w-as held 
in 33 H. 1088 that a warrant Issued for his arrest without recording reasons wis illegal See now sub^ec, ( 3 ) 
as amended. 

10. Daty of Coart to releate on baU when farther remand applied ter.—See 6 U. 63 and 69, 36 C. 174, 
llN. IfaR. 163 B 16 Cr.L. J.70S and Notes 16— 20 at pp 8$3-SS4 The High Court would be very cautious in 
interfering with the discretion of the Magistrate m a case, where the prosecution, after the inquiry has begun 
before the Magistrate, does not tender evidence that the accused has some guilty connection with the non 
bailable oSence, Ratanlal 893. 

11. Talldlty of bend to appear before PeUee.— The wording of ss. 499 and 514 makes it abundantly 
cle^r that a Police^Scer m charge of a Police-station has power to make it a condition of a bond th^t 
the accused person shall attend before the Police at the time and place mentioned in the bond, and that if he 
fails so to attend and a Magistrate of the first class is satisfied that the bond has been forfeited, any person 
bound by the bond can be called upon to pay the penalty thereof To hold that in such cases the bond can 
be conditioned merely for appearance before a Court would render nugatory the provisions which enable the 
Police to take bail-bonds trom accused persons during the course ol the inquiries and would moreover make 
meaningless the provisions ol s. 499 and s. 514 11 C. 77 dtsunUd from it it intended to la) down a general 
proposition that a bail bond under s 497 cannot be conditioned for the appearance ol the accused before the 
Police, 23 P. R. 1913 = 6 P. L. R. I 914 =< 6 P. W. R. 1914 =- li Cr. L. J. 631. See Note 4 to s 514 

12 Ball BDder the Criminal Law (Amendment) Act 1908 —See Note 5 to s. 498 

12-A. BaU under the Eitradltlon AeL— 5<r^36 Bom L. R. 984. 

13. American caiea.—H facts do not sustain the charge of murder contained in a warrant bail may 
be allowed. — People v. The Sheriff of If'estcester, i Park 159. In a case of a man slaughter, where there is no 
reasonable doubt of the prisoner s guilt, bail will not be allowed —Ex’Parle, Taylor, 5 Cow. 39. But even in a 
capital case bail ought to be allowed, unless the proof be evident and the presumption great. People \ Perry, 

8 Abb. 27 ; PeopU v Hyler, 2 Park 570. That a case has been twia tried and the jury in both cases disagreed 
presents a proper case for admitting to bad.— People \ Perry, 8 Abb. Pr (H B.) 27. 

498 * The amount of every bond executed under this chapter shall be fixed with du^ 
regard to the circumstances of the case, and shall not be excessiv e , and th^ 
ad^i«1on to bail'^^M High Court or Court of Session may, m any case, whether there be an 
reduction of bail appeal on conviction or not direct that any person be admitted to bail, or 

that the bail required by a Police-officer or \fagistrate be reduced. 

Notes.— 1. Power and scope of High Conrt and Sessions Court to ball, — The High Court has concurrent 
junsdiction with that of a trying Magistrate and not merely revisional junsdiction, jg 174 — /kr Mitra, J , 

at p. 177. The provisions ol this section are not controlled by those of s. 497. and it is open to the High Coun 
Of a Court of Session, to admit any person to bail for good and sufficient cause , the general rule, however, m 
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respect of non bailable offences Is, that bail is not to be taken except in special arciimstances, Weir 11, 657. 
An aixnscd should not, homver, be admitted to bail, where the probability oi hi5 conviction being wrong 
depends on a mere technical ground Katanla! 430. 


The proMsions of s 498 of the Code are particularly wide and the Sessions Judge has power thereunder 


- r — "V .aiiw. nib, juugc lias power incicuiiiici 

50 CL M9 ^ relmed under s 123 (2), pending the hearing of the reference. 


(») £z en before ease ts put up before MagtslraU —In granting bail, the High Court and the Court of 
session have unlimited powers of judicial discretion They can exercise the power soon after the arrest of the 
ccused by the Police, e\en before the case is sent up to a Magistrate, 7 Bar. L. R. 86. 


iha ^censed coumilledfor Inal may be let on A<r//— The Sessions Judge has power to admit to bafl 

e accused committed for trial on a charge of a non bailable offence, 1882 A. W. N. 234 (F.B ) 
r «<Wfl t ^Oftiicled fetson may he tel on batl—S 4t)3 is not confined to cases prior to conviction 

111 1908 A. W. K. 195 = 5 A. L. a. 419, it was stated that s 49S gives the High Court and the Court of Session \ery 
wi e poiiers to admit to bail, e\en where an accused person has been convicted and has not appealed, 
ita * *• *• 23* ) that bail could not he 

.u ''if ^ convicted person but ihe grounds on which the decisions rest are no longer temble by 

the changes introduced hy the Legislature But see Note 3 


2. Principles which shonld gaide High Coorts la granting or refnalBg ball.— The mam question for 
considerahon in determining matters of bail is wheihcr there are reasonable grounds for believing the accused 
®^®"ces charged Other considerations must also arise in deciding this question, and one of these, 
ic as always guided English and Indian Courts, Is wrhether there are any grounds for supposing that the 
accused would abscond,— M itra, J, m 36 C 174. But see 36 C. 166, where it is laid down that in 
discretion under s 498 the High Court should not confine ns attention only to the question, 
w ether the prisoner is likely to abscond or not There may be other circumstances, w hich may also affect the 
question of granting bail to accused persons diarged with crimes of a grave character The English cases 
are not necessarily a safe guide in interpreting sections of the Code. •' As the High Court, our power to grant 
bail ‘ in any case’ as given by s. 498 is quite unfettered, though we consider that in exercising our discretion 
we ought to take into consideration the limitations on the power of other authorities to grant hul imposed bv 
s. 497, 37 C. 412. ‘ We think that the rule laid down m s 497 for the guidance of Courts other than High Court 
IS a rule founded upon justice ^nd equity and one which should be followed bv us as well as by every other 
Court unless anything appears to the contrary The extended powers given to the High Court under s 498 
nre certainly not to be used to get rid of this very reasonable and proj'er provision of the law ," 43 C. 85. Sec 
also Note 2 to s 496 and Note 2 under s 497 

(*) Bail pending- inquiry before fifagistrate accused person ought to be released on bail until 
reasonable grounds are made out on the evidence, lor believing him to be guilty When a Magistrate issued 
warrants for the arrest of certain persons for a non bailable offence, against whom there were no reison.able 
grounds on which he might believe that they were guilty of the offence for which another person was accused 
on facts inconsistent with their guilt, the Calcutta High Court directed that on their arrest, they should be 
admitted to bail, 10 C. W. M. 1093 ^ 4 Cr. L. J. 321. Where there has been unreasonable delay in tiying the 
accused and no evidence is adduced alter remand, the High Court will be disposed to grant bail, 36 C 166. It 
is no doubt the case that a High Court has absolute discretion in the matter of granting bail and is not bound 
by the provisions of s. 497, but the Legislature having placed the initial stage of dealing with crimes with Magis- 
trates and having in fact enacted that persons accused of non bailable offences shall not be released on bail 
except under the terms of s 497, a High Court is bound to follow the general law as a rule, and not to depart 
from It except under very special circumstances, espeaally so in the initial stages of a case, 6 L. B. R. 172«s 
14 Cr. L. J. 171. 


(if) When Sessions Judge has been moved — The High Court will not ordinarily mtertere where a 
Session Judge acts with due care in the exercise of his discretion, 8 A, L. J. 419 = 1905 A. W. N. 193 =» 

8 Cr. L. J. 49. 


3. Jarhdlctloa of Bessions Court to release on ball perion convicted by Itself pending appeal.— Where 
* Jttdge after convicting the accused, released them on bail pending their appeal to the High Court , 

, e had no jurisdiction to do so in spite of the useol the words '* any person” in this section The High 
t-ourt can do so. but not the convicting Court itself The tatter Court has given its final opinion that the 
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accused fs Kudty and deserve* imprisonment. It cannot then consistently with the principle ol fimlity 
indicated m 10 B 176 (F.B ) %ary its oun order by admitting the convicts to bail The word "any 'in the 
section must be read, subject to the limitation that U imidied tn that principle. The section indicates generally 
the powers of i Sessions Judge to release on bail all pnsoners, who, he thinks, may be found to hate been 
wrongly convicted, and whose case he can either deal with himself or has power (s. 438) to refer to the High Court 
The section does not give him power in any wiy to alter or vary his own order, 4 Bom. L. It. 8S. Ser also 15 
F.R. 1903 Cbe/ri, ire Note (ill). As to rulings tinder iheold Code where the hnguage employed wns “ any 
ncaised jverson,’ srr 1 A. 151 (F.B ), 1 B. E L. Ap. Cr.7; 23 W. R 40 nt p. 42. 

4 Power of High Coart to admit to hall, pending appeal to Privy CobdcII.— W here a person who was 
convicted at the Criminal Sessions ol the Madras High Court, which conviction was reviewed by the High 
Court under s. 26 ol Me l^lUrt Pdlmt obtained from the Privy Council special leave to apjieal and the Pnvy 
Council had on the petitioners application for bail expressed the opinion, that the matter of bail should be 
deaded by the High Court, and an application was accordingly made to the High Court, held, that the 
High Cburt had jurisdiction to release the accused on bail, pending the decision ol the Privy Council, and 
hsving regard to the rule laid down by the Judicial Committee in exptrte Carew, L. R. 1897 A. C. 719, as to the 
arcumstances in which an appesi in a criminal matter would be admitted by the Privy Council held that the 
accused ought to be released on bail, 34 U. 161. 

But the Punjab Chief Court held that after deciding a criminal case, whether on Original Appellate or 
Revision side and upholding the conviction of a pnsoner, it has no power under s. 498 to the Code to suspend 
the operation of his sentence and to release him on bait on his asserting his intention to appeal to His Majesty 
in Council, because (a) tJie section does not refer to a case where the Court is funetjis officto, but refers to cases 
where the Court has sttll some power left as regards the sentence of the accused, (d) the Criminal Procedure 
Code does not provide for an appeal to the Pnvy Counal and does not provide, for the release of the accused 
appealing to the Privy Council 18P.R 190$ 19 P. W. R 1908*68 Cr. L. J. 89 wheref Bom n referred 

to and 24 H. 161 didingmtked 

The High Court has no power, after disposal on revision of a case tned by a Magistrate, to grant 
bail under s 498 of the Code or cl 41 of the Letters Patent, I86S in order that a petition may be made to the 
Privy Council for special leave to appeal or until such petition has been disposed of by the latter, per 
Richardsoit, J —The High Court has no inherent jurisdiction to liberate an accused on bail 50 C. 585. 

5 Special powers of High Court to graat baQ— 

(t) Coroners Act, 1871 —In 31 C. 1, it was held that after a Coroner hns drawn up an inquisition 
against a person under Act IV of 1871, and committed him to prison the High Court alone is empowered to 
release such person on bail , but now by the amending Act IV of I90S the Magistmte to whom ihe accused is 
sent under s 26 has power to release on bail 

(»«) Extradition Act XV of 1903 — See Appendix II The Extradition Act provides for bail to be 
furnislied by person accused of certain crimes and the matter is one which must be regulated by this Code 
The High Court has the fullest discretion in the matter, but regard must be had to the provisions of s. 496 and 
the circumstances of the case, 15 C. W. M. 736 s 12 Cr. L. J. 358. 

(ill) Sxndk frontier Regulation III o/tS91.—hn application for bail on behalf of an accused who is 
being tried by a Jirgah of Elders under s 8 of the Sindh Frontier Regulation does not he to the High Court 
under s 498 SS L. R. lOS = 12 Cr. L. J. 568. 

(ly) Cnmtnal Law {Amendment] Act, ss 12 and 14 —See Appendix XU Where the provisions of 
Part I of the Criminal Law (Amendment) Act have been applied to jx-oceedings before a Magistrate in respect of 
an offence, the Sessions Judge ceases to have jurisdiction to grant bail under s 498 the exerase of such 
Jurisdiction being inconsistent with the special procedure prescnbed in the said part The proper Court to apply 
to for bail in such a case is the High Court whose power to admit to bail is not affected by the Act, 37 C* 439. 
Rut the High Court in exercising its discretionary power under that section, will take into consideration the 
terms of s 12 of the Act, 37 C 412. 

(i) .S' SO of the Indian Insolvent Act— TheCnmmiX Procedure Code has no application to such 
a case, 17 B. 334. 

6. No Letter* Patent appial afalast order of siagleJadje refuting baQ —An order refusing bail to an 
accused is an order in a criminal trial It is not a judgio^nt within the meaning of clause 15 of the Letters 
Patent z.T\^ no appeal lies against such an orderof a single Jadge 19 M L. J. 476 » 11 Or. L. J. 379. 
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respect of non bailable offences is, that bail js not to be taken except in special circumstances, Weir 11,667. 
An accused should not, however, be admitted to bail, where the probability of his conviction being wrong 
depends on a mere technical ground Ratanlal 480. 

The provisions of s 4‘)3 of the Code are particularly wide and the Sessions Judge has power thereunder 
to admit to bail a person whose ctse has been referred under s. 121 (2), pending the hearing of the reference, 
60 C. 969. 

(i) Eienbefore case xs put up be/ort filagtttraU —la granting bail, the High Court and the Court of 
Session have unlimited powers of judicial discretion They can exercise the power soon after the arrest of the 
accused by the Police, even before the case is Kent up to a Magistrate, 7 Bur. L. R. 86. 

(«) Accused coutmUled for trial way bt let on 6 <k/— T he Sessions Judge has power to admit to bafl 
the accused committed for tnal on a charge of a non bailable offence, 1882 A. W. N. 2S1 (F.B i 

(in) Ei.cn conwcled person may bt let on batkS -198 is not confined to cases prior to conviction 
In 1908 A. V. N. 195 S3 5 A. L. J, 419, it was stated that s 49S gives the High Court and the Court of Session very 
wide powers to admit to bail, even where an accused person has been convicted and his not appealed. 
Under s. 390 of the 1872 Code it wis held in 1 A. 151 jF.B.) and 1882 A. W. N. 234 (F.B) that bill could not be 
granted m the case of a convicted person but the grounds on which the decisions rest are no longer leniblc by 
the changes introduced by the Legislature But see Note 3 

2. Principles which should guide High Courts la granting or refusing bail-— The mam question for 
consideration in determining matters of bail is whether there are reasonable grounds for believing the accused 
guilty of the offences charged Other considerations must also anse m deciding tins question, and one of these, 
which ha', alw lys guided English and Indian Courts, is whether there are any grounds for supposing th «t the 
accused would abscond —/’rr Mitra ] , m 36 C 174. But see 36 C. 166, where it is Ijid down that m 
exercising us discretion under s 498 the High Court should not confine iis attention only to the question, 
whether tlie prisoner is likely to abscond or not There may be other circumstances, which imy also affect the 
question of granting bail to accused persons charged with crimes of a grave character The English cases 
Rte not necessarily a safe guide in interpreting sections ol the Code •’ As the High Court, our power to grant, 
bail ‘in any case’ as given by s, 498 is quite unfettered, though we consider that in exercising our discretion 
we ought to take into consideration the limitations on the power of other authorities to grant bail imposed by 
s 497, 37 0. 412. ‘ We think thit the rule laid dowh m s 497 for the guidance of Courts other than High Court 
is a rule founded upon justice and equity and one which should be followed by us as well is by every other 
Court unless anything appears to the contrary 1 he extended powers given to the High Court under s 498 
are certainly not to be used to get rid of this very reasonable and proper provision of the law,” 42 C. 25. 

also Note 2 to s <96 and Note 2 under s 497 

(0 Bail pending inquiry before Jl/ffgu/ro/h— An accused person ought to be released on bail until 
reasonable grounds are made out on the evidence, ior believing him to be guilty When a Magistrate issued 
warrants for the arrest of certain persons for a non bailable offence, against whom there were no reasonable 
grounds On which he might believethat they were guilty of the offence for which another person was accused 
on facts inconsistem with iheir guilt, the Calcutta High Court directed that on their arrest, they should be 
admitted to bail, 10 C. Iff- **• 1093 »= 4 Cr. L. J, 221. Where there has been unreasonable delay in trying the 
accused and no evidence is adduced after reinand, the High Court will be disposed to grant bail, 36 C. 166 h 
is no doubt the case that a High Court has absolute discretion in the matter of granting bail and is not bound 
by the provisions of s. 497, but the Legislature having placed the initial stage of dealing with crimes with Magis 
trates and having m fact enacted that persons accused of non bailable offences shall not be released on bail 
except under the terms of s 497, a High Court is bound to follow the general law as a rule, and not to depart 
from it except under very special circumstances, espeaally so in the initial stages of a case, 6 L. B. B. 172 
14 Cp. L. J. 171. 

(li) When Sessions Judge has been moved.-^'ItK High Court will not ordinarily interfere wherej 
Session Judge aas with due care m the exercise of his discretion, 5 A. L. J. 419 =s= 1908 A, W. N. 195 — 

8 Cr. L. J. 49. 

3. JarlsdlctioQ ef Bettloo* Court to reltaM eaball perion convloted by itself pending appeal— Where 
a Sessions Judge after convicting the accused, released them on bail pending their appeal to the High Court. 
held, he had no jnrisdiction to do so, in spite of the use of the words "any person” in this section The Hlg" 
Court can do so, but not the convicting Court itself The latter Court has given its final opinion that the 
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accuwd K Kuilt> and dcJervc* imprisonment It cannot then, consistently with the pnndple of finalit) 
indicated in 10 B 176 (F.B ) %ary its own order by admitting the convicts to bail Theword'‘any in the 
section must be read, subject to the limitation that is tm|died in that principle The section indicates generally 
the powers of a Sessions Judge to release «>n bail all prisoners, who, he thinks, may be found to have been 
wronglj conMCted, and whose case he can eitlierdeilwith himself or has power (s t3S) to refer to the High Court 
The section does not give him power in any way to alteror vary hts own order, 4 Bora. L. R. S5. .Sire also 15 
P.R. 1903 ire Note (itiV As to rulings tinder the <^d Code where the language employed was any 

accused person,’ see 1 A. 151 (F.B ), 1 B. R. L. Ap. Cr. 7 ; 23 W. R 40 nt p 42. 

4 Power of High Court to admit to bah, pending appeal to Privy Connell —Where a person who wras 
convicted at the Criminal Sessions of the Madras High Court, wrhidi conviction was reviewed by the High 
Court under 5. 26 of Me I^tUrs /It/en/ obtained from the Pnvy Counal special leave to appeal and the Pnvy 
Council had on the petitioners application forbad expressed the opinion, that the matter of bait should be 
decided by llie High Court, and an application was accordingly made to the High Court, held, that the 
High Cburt had jurisdiction to release the accused on bad. pending the decision of the Pnvy Council, and 
having reg-ird to the rule laid dow n hy the Judicial Committee in ex-parU Carew, L. R. 1897 A. C. 719, as to the 
arcumstances in which an appeal in a criminal matterwouldbe admitted by the privy Council held that the 
accused ought to be released on bail, 24 H. 161. 

Ilut the Punjab Chief Court held that after deciding a criminal case whetlieron Original Appellate or 
Revision side and upholding the conviction of a pnsoner, it lias no power under s. -<93 to the Code to suspend 
the operation of his sentence and to release him on bad on hu asserting Iiis Intention to appeal to His Majesty 
in Council, liecause [a) the seaion does not refer to a case where the Court \^funeljis officto but refers to cases 
where the Court has still some power left as regards the sentence of the accused , (^) the Criminal Procedure 
Code does not provide for an appeal to the Privy Council and does not provide for the release of the accused 
appealing to the Privy Council 16 P. R 1905 a 19 P. W. R 1908 « 6 Cr. L J. 69 where 4 Bom L.R.55 is 
to and 24 H. dtUtngmthed 

The High Court has no power, after disposal on revision, of a case tned by a Magistrate, to grant 
bail under s 495 of the Code or cl 41 of the Letters Patent 1665 m order that a petition may be made to the 
Privy Council for special leave to appeal or until such petition has been disposed of by the latter, per 
Richardson, J —The High Court has no inherent jurisdiction to liberate nn accused on bail 50 C. SSS. 

5. Special powers ef High Coart to grant bail— 

(i) Coronert /4et, 1871 —In SI C. L it was held tlut after a Coroner has drawn up an inr|Utsition 
against a person, under Act IV of 1871, and committed liiin to prison, the I Iigh Court alone is empowered to 
release such person on bail , but now by the amending Act IV of 1903 the Migistrate to whom the ncciised is 
sent under s 26 has power to release on baiL 

(»i) Extradition Act ATJ' of 1903 — See Appendix II The Extradition Act provides for bail to be 
furnished by person accused of certain enmes and the matter is one which must be regulated by this Code 
The High Court has the fullest discretion in the matter, but regard must be had to the provisions of s. 496 and 
the circumstances of the case, 15 C. W. N 736 =s 13 Cr. L. J 358. 

(imJ Stndh Frontier Regulation III of application for bail on behalf of an accused who is 

being tned by a Jirgah of Elders under s 8 of the Sindh Frontier Reguhtion does not he to the High Court 
under s. 493 SS L. R. 105 = 12 Cr. L. J, S63. 

(iz’) Criminal Law {Amendment] Act, ss JZ and W—’See Appendix XII Where the provisions of 
Part I of the Criminal Law (Amendment) Act have been applied to proceedings before a Magistrate in respea of 
an offence the Sessions Judge ceases to have jurisdiction to grant bail under s 498 the exerase of such 
junsdtction being inconsistent with the special procedure presenbed in the said part The proper Court to apply 
to for bail in such a case is the High Court whose jxjwer to admit to bail is not affected hy the Act, 37 C. 439. 
But the High Court m exercising its discretionary power under Uiat section will take into consideration the 
terms ofs |2 of the Act, 37 C. 412. 

(t) S SO of the Indian Insolvent Act.— ’The CnmmiX Procedure Code has no application to such 
a case. 17 6 331. 

6. Na Letteri Patent appeal a|alast order of eisgleJadJe refaiiog baQ,— An order refusing bail loan 
accused Isan order ina criminal trial It 1» nota judgment within the meaning of clause 15 of the Letters 
/’jA'bI and no appeal lies against such an order of a single Judge. 19 H L. J. 473 — HCr. L. J.379. 
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7. Appllettion for ball coQtalolaj Irtelevaet or leandaloai oatter not to be estertatned.— Where a 
pnsoner applied to the High Court to be admitted to ball pending the disposal of his appeal and the petition 
contained defamatory allegations, consisting, of irrelevant attacks on the trying Magistrate and other 

officers m the service of the Government of India, the Court refused to allow the petition to be filed, and 
ordered it to be returned, 15 B. 488, 


499. (1) Before any person is released on bail or released on his own bond, a bond for 

Bond of accused md money as the Police-officer or Court, as the case may be, thinks 

sureties sufficient shall be executed bj such person, and, when he is released on bail, 

by one or more sufficient sureties conditioned that such person shall attend 
at the time and place mentioned m the bond, and shall continue so to attend until otberivise 
directed by the Police-officer or Court as the case may be 

(2) If the case so require, the bond shall also bind tlie person released on bail to appear 
when called upon at the High Court, Court of Session or other Court to answer the charge. 

Rotes.— Sre Notes under s 514 for forfeiture of bond. 

t« Form — As to form of bond and bail bond on a preliminary Inquiry before a Afagistrate, see Sch. V, 
Torm No 42. 

2. CoDtents of bond.— (i) Afust promde for money penalty —17 C. P. L. R. 113 = 1 Cr. L J. 8SL (») 

Time and place must be —Time md place must be menuoned in the bond itself, 1585 JLW. N. 41 

{*«) Total of surety bonds not to exceed amount of accused's own reeogntzance — When an accused person is 
released on bail with sureties, the sureties should ordinarily be made jointly and Severally liable for the same 
amount as the accused, and cannot be made liable for more The total of the sums recoverable from ttem 
must not exceed this amount, 3 L. B. B. 285 { 1805 U. B. B. 31 •• 3 Cr. I.. J. 463. But see 36 C. 562, Note 22 to 
S.SM 

3. Is It Illegal to require the dally atteadanee of aecaied?— There is nothing illegal in requinng 
the accused to execute a bond for appearance daily, 8 Had. H. & R. Ap. 38. But see 20 W. R. 23 il B. B. 
Ap. 8 where it is stated that it is impossible to say that admittiag him to bail upon recognizances condition in 
such a way is the same thing as releasing the pnsoner 

4. Bond may be coDdltloued to appear before Polfoe.— The words “until otherwise directed by the 
Police-officer” show that a bond under s. 497 may be conditioned to appear before the Police and the 
provisions of s. 497 are not limited to appearance before the Court, 22 P. R. 1913 « 8 P. L. R. 1914 =6 P. W. R. 
1914= 14 Cr. L J. 631 See Note Ii to s 497 and Note 4 to s. 514 

Only one bond from accused and hU anretleB.— In a good behaviour case it was held that Only 
one bond should be taken from the accused and his sureties for one determinate amount, the sureties engaging 
to be bound ,iointlv and severally for the same amount as the accused so that it may be realizable from anyone 
of the obhgers. There is no warrant in law lor taking separate bonds from the accused and his sureties indjvi 
dually and severally, exceeding in the aggregate the amount for which the accused is liable, SO P. R- 1890 See 
also Form No 42 Sch. V 

6. Magistrate mast hlisaelf declda on fltnea* of foretles. — Note 6 to s. 49& .Srz Notes 89--91 

at p 203 

500. (1) As soon as the bond has been executed, the person for whose appearance it 

has been executed shall be released, and, when he is in jail, fhe Court 
from admitting him to bail shall issue an order of release to the officer in charge 
of the jail, and such officer on receipt of the order shall release him 
(2) Nothing in this section, section 496 or section 497 shall be deemed to require the 
release of any person liable to be detained for some matter other than that in respect of which 
the bond was executed 

Form.— As to form of warrant, to discharge a person imprisoned on failure to give security, zrtf Sch V, 
Form No, 43 
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501. If, through mistake, fraud orothermse, insuffiaent sureties ha\c been accepted, 
_ , or if the\ afterwards become insuffiaent, the Court ma\ issue a warrant of 

suffiaent bail when arrest directing that the person released on bail be brought before it ar\d 

ihM first taken is m ma* order him to find sufficient sureties, and, on his failing so to do, mat 
sufficient- ^ . to • 

commit him to jail 


Mete.— Power to caocel bond or lacreeie amoBiit of balL— When a surety for good behaviour has once 
lieen accepted a Magistrate has no power subsequently to cancel the security bond though he may be of 
opinion that the surety is an unht person, 1 C. W. K 39l{ 16 P. E. IMS ; 23 P. E. 1901 See Note 97 at p 205 
A Slagistrate i» justified in increasing the amount of bail li by further enquiry the case turns out more senou^ 
than he first imagined, 4 P. W. E. 1912 » 46 P. L- E. 1912 » 13 Cr. L. J. 474. 


Dischaige of sure- 
ties. 


502* (0 AU or an} sureties for the attendance and appearance of a 
person released on bail may at any time apply to a Magistrate to discharge 
the bond, either wholly or so far as relates to the applicants 


(2) On such application being made, the Magistrate shall issue Ins warrant of arrest 
duecting that the person so released be brought before him 

(3) On the appearance of such person pursuant to the warrant, or on his loluntatj 
surrender, the Magistrate shall direct the bond to be discharged either wholly or so far as relates 
to the applicants and shall call upon such persons to find other suffiaent sureties and, if he fails 
to do so, may commit him to custody 

Note.— UagUtrftte matt act on applleatloa of earety —It is only on tho appearance of the person 
released on bail, that the bond of the sureties is discha^ied (sut^sec 8} When a surety applies for a cancellation 
of his bond under this section there is no such thing as heartng the application on the merits. The 
presentation of the application itself, imposes upon the Magistrate the duty of issuing a warrant for the arrest of 
theaccused. Hence, ifasuretyafter once presenting an application for the cancellation of his bail bound, fails 
to appear in person or by pleader, such failure cannot deprive him of his nghi to treat the bond as cancelled 
When once the applicauoo is presented and received, there is no option left to the Magistrate but to act under 
this section, 9 Bern. L. E 1283 


When attendance of 
witness maj be dis 
penserf with. 

Issue of cunimis 
Sion and procedure 
thereunder 


CHAPTER XL 

Of Commissions for the Examination of Witnesses 
503. (1) Whenever, in the course of an inquiry, a trial or any other proceeding und^r 
this Code, It appears to a Presidency Magistrate, a District Magistrate, a 
Court of Session or the High Court that the examination of a witness is 
necessary for the ends of jusoce and that the attendance of such witness 
cannot be procured without an amount of delay, expense or inconv^ 
nience which, under the arcumstances of the case, would be unreasonably, 
such Magistrate or Court may dispense with such attendance and may issue 
a commission to any District Magistrate, or Magistrate of the first class, within the local limits of 
whose junsdiction such witness resides, to take the evident* of such witness 

(2) When the witness resides m the temtones of any Pnnee or Chief in India m which I! 

there is an officer representing the Bntish Indian Government, the commission may be issued to jl 
such officer »! 

(3) The Magistrate or officer to whom the commission is issued, or, u he is the Distnct 
Magistrate, he or such ^lagistrate of the first class as he appoints in this behalf, shall proceed to the 
place where the witness is or shall summon the witness before him and shall take down his 
evidence in the same manner, and may for this purpose exercise the same powers, as m Inals of 
warrant-cases under this Code. 
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(4) Where the commission is issued to such officer as is mentioned in sub-section (2) hej 
may delegate his powers and duties under the commission to any officer subordinate to him whose! 
powers are not less than those of a Magistrate of the first dass in British Indn i 

Notea —See Chapter XXV for the mode of taking evidence in inquiries and trials 
1. Power jiven by s. 503 cannot extend beyond India.— S 503 provides for the issue of a commission 
in aimmal cases in India where the witness is residing in India or in the temtones of any Pnnce or Chief 
in India There is no provision in this Code for the issue of a commission in cnmioal cases for the examination 
ofaivitness residing eleswhere, 10 Cr. L. J. S71 fA.),5 B. 338. 

(*) No power to tssue tommisston for exatntnahan of witnesses tn Nnp'/anei—Tht High Court has 
no authority m a criminal case pending before it to issue a commission or a letter of request to the English 
Courts for the examination of a witness residing in England, see also 20 P.R. 1878 Statute 22 Vict, Cap 20 
(if It has any reference to mmtnal cases at alt) merely enables the English, Scotch or Irish Courts to enforce 
attendance of a witness before the person named In, and appointed by, the order of Courts in India or else 
where in His Majesty s dominions The Courts in British India must only look to the Code of Criminal Pro- 
cedure for authority to make such an order, and no such authonty exi'.ts m this Code Rules 54—59, Ord 
XXXVll of the rules of the Supreme Court of Judicature in England, have been made to cany into effect the 
provisions of 22 Vict Cap 20, s. 6. and other ActSL But where the Act itself does not authonze the issue of 
a letter of request independently of the issue of a comniission, the rules made under the Act cannot authorize 
the issue ol such commission, 10 Cr.L J. S71(A.>. 

(«) No power to issue commission to a Colontal Court to take down evidence— In 3B. 338 it was held 
that the Bombay High Court had no power to issue a commission to Mauritius m a cnminal case See also the 
statement of the Advocate-General at |i.337 of 3 B. 334 The powers given by this Code (3.503) cannot of course 
extend be}ond India , nor has the faw been aftered by Evidence Commission Act, 1685,48 and 49 Vict, Chp 
74, S 8 which deals with taking evidence in criminal cases and enables Indian and Colonial Courts required by 
mandamus to take evidence iii a cnminal case ansing beyond their jurisdiction to take such evidence in a 
particular manner It does not, however, empower Indian or Colonial Courts to mandamus other Courts abroad 
to take evidence in aiminal cases In England under 13 Geo ///, c $8. ss. 40, 44, 45 and 1 Witt jy,c.22, 
ss 1 and 2 the Court of Kings Bench is authunzedto issue a mandamus to Indian and Colonial Courts m 
certain cnminal cases, but Indian and Colonial Couns have no pow'er to issue a mandamus, to anotherorto 
English Courts to take evidence in criminal cases and there is in my opinion no provision of law by which 
witnesses m cnminal cases arising at Chidambaram can be exercised in Ceyolon —Optmon of the Advocate 
General, Madras dated 21th embodied in G O No 464, Judicial, 12th March 1904 

(»«) No commission can issue to Ereuck-Jndia —As evidence taken before French Courts is 
inadmissible in criminal triab before English Courts and as the Frendi Government is advised that it is not open 
to them to empower a Bntish Consular Agent to administer an oath and enforce the attendance of witnesses 
within French territory, there appears to be no way in which commissions issued by English Courts in criminal 
cases for the examination of witnesses in French India can be executed, unless s 503 of the Cnminal Procedure 
Code IS amended. Sessions Judges and Magistrates are tJierefore requested to discontinue the issue of commis 
sions under this Court's Circular No 2781, dated 13th October, 1886, which is hereby recalled except insofar as 
it relates to commissions issued for execution in Bntish India by French Courts.—^, C Ctr, Ath October, 1887, 
Nos 25—49 Madras Rules, Nos 24 and 25, p 12. 

(iv) Can commission tssue to Nepali — Is Nepal in Bntish India ? See 7 C. V. N 635 and Note 14 
2 Section 503 applies to issue of commission only la esses pending before Conrts therein speoifled.— 
Where the District Magistrate purporting to act under this seebon ordered a Subordinate Magistrate before 
whom the case was pending to examine one of the witnesses m her own house , held, that the order was illegal, 
as this section related to the Issue of a commission and not to a case where the trying Magistrate had to 
examine a witness himself, and that even if the order be treated as an order for issue of a commission, 
the District Magistrate could not pass such an order without a reference under s S06, being made to him 
2 8. L. R. 8 =» 10 Cr. D. J. 211 

3. Application for ceramUiIon mnit be made after commitment to the Court to which case Is 
committed— A committing Magistrate though be is competent to examine a witness on cjmmission in the 
course of the inquiry, has no jurisdiction after making the order of committal, to issue a commission, so that 
the evidence recorded might be available, if need be, at the trial before the Court of Session or high Court 
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The party who desires to ha\c witnesses examined on oommmlon. must apply for It after the commitment 
either to the High Court or to the partlcuhr Judge exerasing orlgmal criminal junsdiction or to the Court of 
Session as the case may be, 19 C. 113 in 19 B 749 alp.7S6. The \iew of Wiusov, J , in the Calcmta 
case, that the application should be rciMie belore the commesvcment cA the ts\a\, awi aw appAicathwi made 
during the trial and after the jury had been sworn avas too late, because a trial and a commission could not go 
on at the same time, seems to be opposed to the plain language of sub^ec. which empowers a party to 
apply for a commission at any time, in the course of a trial 

«. Commisiton to examine la erlmtnal ea»es» pnrely dUeretlonary.— In 8 C. S9B, Wilson, ] , refused 
the application of a witness (who was 63 years old and unable to attend on account of sickness), saying that, 
in a criminal case, the issue of a commission would be a most unsatisfactory course of proceeding, and one 
dangerous to the interest of the priaofior Tlie issue of a commission is entirely in the discretion of theCouru 

6. Expense or loceaTenience of loeartag attendanee of wltneiiei not eatBcIent geoand for Issue of 

eemmlsslom—Inconxemence to a witness is no ground for issuing commission espeaally when the question of 
identification of stolen property was n most matenal one, and the csidence of the owner and his wife and 
servant was of the utmost importance, the whole case resting on such evidence , and as regards the ground of 
expense, the sum of Rs 500, it must be said, was not large or unreasonable, considering that the entire case 
rested on ihe evidence of those witnesses, and that the accused had not had an opportunity to cross-examine these 
witnesses as his position did not permit himtomaWc arrangements for that purpose that the Sessions 

Judge was not justified in issuing a commission under this section. Also if evidence taken on a commission 
'in an inquiry be admitted at the trial, the circumstances stated in s. 33 of the Evidence Act to excuse the 

attendance of the witness must be established and inconvenience to witnesses is not a ground allowed by s 33 
of the Evidence Act, 6 A. 22(. 

e. Commbilon to extmloe expert witness not desirable.— Where m expert witness in handwriting 
appears to be the pnncipal witness «« the case, no application to examine him on commission should be 
granted, 9 U. L. T. 334 — (1911) 3 M. W. H. 97 — 12 Cr. L J. 64 

7. Witness residing wltbid the JarUdIctton of the Conrt may be examined en eoramUslea. 
—There » nothing in the I inguage of this section to support the conteniion that the Court has no autho- 
rity to examine a witness by commission when be is within the jurisdiction Where a Government servant, 
who had executed hts recognizance to appear and give evidence lor the prosecution at a criminal trial 
at Bombay, was subsequently ordered to a distant station on public service, and could not, with due regard to 
public interests, return to Bombay m time lor the uial Held on the application to Government, that his 
evidence might be taken by commission before hiS depinure from Bombay 6 B 239 In 24 C. 591 it was 
doubted whether a Presidency Magistrate or High Court lias power to issue a commission lor examination of a 
witness within the Presidency town. See Note 12. 

8. Right of pxrdanaihln to be examined on commission.— A pardinashxn woman summoned as a) 
witness in a criminal case has a right to be exempted from personal attendance at Court and to be examined! 
on commission, 4 C.20 — 3 C. L. R 93, 19 C 779, Weir 11,699 j 42 C 19 In HP. W. R 1913 — 14 Cr. L. J sJ 
the High Court directed tlie Magistrate to examine a fcrdanaihin witness on commission and remarked that W 
Magistrate ought not to assume that a woman who is the daughter of a prostitute is not pard^naihtn when it ji 
alleged that she is living a married life and she is obviously entitled as such to be treated with respect despitb 
her lowly origin 

Contra —See 6 A. 93 where it was held, that it cannot be admitted as a general principle Uiat parda~ 
naskin ladies, whose evidence is required in criminal trials are to be allowed to compel the Courts to 
examine them at some other place than the Courthouse itself Although there Is no j^rovision in the 0>de 
which protects /unfjnarAin ladies from appearing m a Court of Justice, nevertheless it is very undesirable to 
compel the attendance of such persons. Where a Magistrate considered it necessary to take the evidence of a 
lady, whoobjected to appear mCoort, the High Court direaed him to make arrangements so as 
to take her evidence either in an empty Court room in the presence of himself, the accused and the pleader for 
the prosecution, or, if no empty Court room were available, in his own private room or some other room in the 
Court building, 12 A. 69 See also 1 S L. R. 9 — 9 Cr. L. J. 249 , Note 1 under s. 506 , Note 3 above and Notes 9 
and 10 at p $92. 

9. Complainant can be examined on cotnmlulon.— The term wUnese will certainly include the 
complainant. li a complainant calls himself to testify to matters w ithin his knowledge, he will, as regards such 
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testimony, be a « itness for the prosecution and the tssue of a commission for his examination is perfectly legal, 
10 P. R. 1398 , 11 P. W. R. 1913 » 43 P. L K. 1914 » 14 Cr, L. 3, and more so, when the complainant is a pard> 
nashn lady, Weir II, 659. The terms of s. 603 are very wide They refer not only to an inquiry or tnal, but 
to any other proceeding and a complainant is a witness and may be examined on commisstoo, 43 C. 19. 

Coiitrci . — Where apardnnashin lid> sets thecnmin'illaw in motion, k*, is n complainant, her position 
IS not the same as that of an ordinary lad> witness It is tlie right and privilege of the accused to have her 
evidence taken in his presence in Court Were it otlierwise, it is impossible to concei^e the dangers and 
misdnef that would arise, 6 A. 92. 

10. Mode of examining pardanaahin ladles of rank In Presidency-towns.— There being no District 

Magistrate or Magistrate of the first cLass m a Presidency toun, to whom the commission could be sent, ft !s 
doubtful w hether a Presidency Magistrate or the High Court has tinder this section power to issue a commission 
for examination ofa witness within the Presidency town But there is nothing to pretenta Presidency Magis- 
trate from examining a witness residing withm his jurisdiction at some place other than the Court house, 21 C. 
831. Goiha women who are cited b> parties as witnesses need not be compelled to attend Court for the purpose 
If the witness secures a house or room near the Court Itouse, her evidence may be recorded there, regard being 
had to her gnjArt being preserved, 12 Ce. L 4 8. L.R. 257 = 12Cr I,. J.398. 16 C. 233 and Notes 

2 to 5 to s. 393 

11. Admission of lecoDdary evidenco when witness examined on commlsifon.— Where a commission 
to take evidence issues to any place beyond the jurisdiction of the Court issuing the commission, It Is notneces-, 
sary in orderto idmit secondary evidence of the contents of a document, that the party tendenng it should 
have given notice to produce the onginil nor is It necessary to prove a refusal to produce the original, 9 0.939. 

12 Onas of proving that evidence taken on commission Is admissible li on party who relies on 
evidence.— In a case where a commission was issued under this section for the taking of the evidence of witresses 
inNepal and the accused was convicted on such evidence held that the 0 n»s of proving that Nepal is w 
Bnllsh India, as defined by s 3 (27) of the General Oataes Jet X of 1897, lies on the party who alleges that the 
evidence taken there, is proper evidence and on their failing to do so, the conviction must be set aside 
7 0. W. N, 635. Quare —Whexher Nepal is iit British India? 

13, Evidence taken on eommltslon Issaed by Uagistrate, admissible Is labseqaent stage of sane 
ease —Under the previous Codes it was held that the evidence of a witness taken upon commission is not 
admissible in a criminal trial held before the l-hgh Court, unless it can be shown that such evidence was so taken 
by an order made by that Court under & 76 of Act X of 1875 (same as the present section), or unless it u 
admissible under s. 33 of Ihe £ idenee Act 6 C. 332j 19 C. 113; 6 A. 224t 19 B 749. But see now cL (2) of 
s. 507 and Notes 1 and 2 thereunder 

14 Fresh objections may bo taken to admbstbility of doenmenta after return of commtailon.— If 
when evidence is taken before a commission, a document is tendered and objected to on any ground, the 
opposite party is not precluded from objeaing lo the document at the trial on any other ground, it not being 
necessary to state all the objections to the admissibility of a document, when it is first tendered, 9 C. 939. 

15 Commission evidence admbilble in trial for offence committed on high seas.— Evidence taken 
under a commission is admissible m a trial for an offence committed on the high seas, the procedure applicable 
being that of the Court by which the tnal was held, ./ejr/on, 16 C. 233. 

16. Delegation of commission is permitted by tub sec. (4)— Under s 503 of Act X of 1882, when 
commission was issued to an officer representing the British Indian Government for examining a witness resid 
ing m a Native State, he was bound to execute such commission personally and could not delegate his function 
to a subordinate, 1896 A. W. N. 106. This difficulty has now been removed by the addition of subsec. (4). 

17. Magistrate exeeoting commission, vrhetber Court for purpose of granting lancUon.— During 

the jiendeiicy of a Sessions case, a witness was examined on commission under this section Subse- 
quently, the Deputy Magistrate who examined the witness on commission being applied to, granted sanc- 
tion to prosecute the witness under s 193, L P C Held that the proper authority to grant sanction in the 
matter was the Sessions Couit, and not ihe Deputy Magistrate who acted only as a Commissioner, although the 
Commissioner nppointed under this section, may be a Court within Uie meaning of this section for the purpose 
of issuing process against the witness and for recording his evidence, still he was not a Court within the 
meaning of s. 193 The word Court in s 195 means, the Court whose duty it is to consider the evidence 

and to decide whether it is true or false, 11 C. W. H. 909 8 Cr. L.J. 160. Ai-e Note 69 at p. 609 
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18 Elimination of Hint Uaiter, etc i In oate< of falio coining —When the evidence of 'tnof^co^ 
conne<3ed with the Mintof the Currency Department is required ns to the Renumeness or as to the spuriousneS* 
of a coin or currency note the Courts and Magistrates are recommended to send the com or note to the Midt 
Master or to the Commissioner of Paper Currency as the case miy be under cover of their Court seal or by a 
messenger whose e^idence can after^^ards he taken and at the same time to istue a commission for th® 
CTammation of such officer or a witness under the provisions of this sectio t This rule prevents the gre^t 
Inconaenicnce of officers being called aw ay from their duties on mere ordinary occasions In speaal cases a 
careful discretion IS to be exercised regard being had to theconditions above stated.— Ctr / a> 

19 Cemmlttlen sent to Hyderabad (Dcecaii.k— W itli a view to secure uniformity of practice in 
respect of commissions issued by Criminal Courts for the examination of witnesses at H>derabad the following 
particulars have been communicated for information andgi idance by the Secretary to the Resident and should 
be observed bj all Courts in these Provinces —As a rule all such commissions should be addressed to Tf® 
First Assistant Resident " and all remittances sent with such commission should be made pa}'able to • Th® 
First Assistant Resident without giving the nameof the gentleman holding the appointment No commission 
should ordinarily be addressed to the Resident, nor should any remittance be made pa>able to him. No eom- 
missionshould besent direct to Kis Mighness the Nizams Mu ister without the intervention of the ResidemT 
office. Distant dates should be fixed for the return of commissions and names of the witnesses to be examined 
should be given in full with their correct address. The street or lane where they reside should as far as pos- 
sible be ascertained and stated Commissions for examination of witnesses residing at Secunderabad (Husen 
S3gar).or at Uotarum (Alwal) should he invariably addressed to the Cantonment Magistrate Secunderabad apd 
the Superintendent of Police Bolarum respectively and remittances in such cases should be made payable fo 
the officer to whom the commission is addressed Remittances intended for the First Assistant Residei^^ 
should be made payable at If)derabad and not at Secunderabad.-' C P Cr Cir Pl If No S3 

30 TvaniUtlon of eommbtlon when to be made —Commission sent for execution to any place uhef® 
the language is different from that of the Court issuing them should be accompanied by translations m th® 
language of such place or in English. Para 98 Som // C O" Cir p 77 

U Hadraa roles as to ezamlnatlon of wilnessei on commission fsssed by French Coarts.— Th® 
following rules approved and sanctioned in G O No 23^ Judictil dated 4th September I8S6 have been mij® 
by the Madras High Court —Commissions incrimt al cases issued by French Courts for the examination 
witnesses residing w ithin the junsdiaion of any tnminal Court m this Presidency, shall be executed by suC-^ 
Court free of cost any expenditure incurred on account of batta and travelling expenses of witnesses beirfS 
debited to the contingent fund of such Court —(// C Or ) 13/A Oetaber ISse tJo 2781 

23. American cases — A commission is a process issued under the seal of the Court and the signatu/® 
of the clerk directed to one or more persons designated as Commissioners authontlng them to examine th® 
witness upon oath on intcTTogatones annexed thereto and to take and return the deposilion ofthewitne^ 
according to the directions given with the commission — S 638 of N Y Cr P C A commission will not be granted 
for the examination of the plaintiff in his own behalf wh 1st he IS a fugitive from justice residing in a foreign 
temtory MeMonagU v Konkej 14 Han 326 The power to issue a commission is an innovat on of th® 
common law and must be stnaly pursued Dwtnelly v HowtUnd lApp Pr 87 It depends solely upon th® 
statute 44 Hew Pr 452 Appl cation must be made upon affidavit showing(i) the natureof thecrimecharged 

(2) the state of proceedings m the action and that issue of fact has been joined therein (3) the name of th® 
witness and that his testimony IS matenal to the defence of the action and (4) that the witness resides out i’f 
the State S.6319 N Y Cr P C. It is not necessary to state what proof is expected. — Eaton v l\orth 7 Barb 
631 Affidavit may be made by agent or attorney (lAid) or by a third party — v Van Zant 2 Jolui*< 
Cai 69 


S04. (0 witness is withm the local limits of the junsdiction of any Pres dency 
Magistrate the Magistrate or Court issuing the commission may direct th® 
of wtn^^Wng w iffim Presidenc> Magistrate who thereupon may compel th® 

Presidency-town. attendance of and examine such witness as if he were a witness in a cas® 

pending before himself 

* Tb« word* — «»r* (sUt latrdfor th* vorda theMUprtaUlnc Uaf hr Act ZTlIIof IrtS 
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* (1 A) When a commission is issued under this section to a Chief Presidency Magistrate, 
he may delegate his powers and duties under the commission to any Presidency Magistrate 
subordinate to him 

(2) Nothing m this section shall be deemed to effect the power of the High Court to 
issue commissions under the Slaie Trade Act, 1876, s 3 

1 Scope of the reference to the Slave Trade Act —The statute referred to in the last paragraph for 
the punishment of offences relating to the slave trade by British subjects or other persons protected by the British 
Government, and s 3 enable the High Court to obt-ifii evidence by commission m Such cases.— Prinsep The 
Act referred to is 39 and 40 Vict Chap 46 

505. (1) The parties to any proceeding under this Code, m which a commissionis 
issued maj respectively forward any interrogatones in writing, which 
W^fnes^es'^^ examine Magistrate or Court directing the commission may think rcletant to 

the issue and the hfagistrate or officer to whom the commission is directed 
■f'‘oT to whom the duty executing such commission has been delegated’ shall examine the 
w itness upon such interrogatories 

(2) Any such parij maj appear before such Magistrate or officer by pleader, or, if not 
in custody, m person and may examine cross-examine and re-examine (as the case may h®) 
the satd witness 

Notu.— j AmerJeaa caiei — Witness must answer each question speclUcaili Bank i Toi^ 

3 Doer 626 Witness is not allowed to read his answer from a paper prepared beforehand— C/'rawrr'V 

4 Abb Pp. 418 , Commtreial pouk v V ton Bank 11 H Y, 203 An objection to a question as leading must be 

made on settlement of the interrogatories or it is waived— \ and C. 787. A 

who has taken the testimony of a witness residing abroad under i commission may read the deposition thoush 
the witness be in Court he is not bound to call the witness but he may be called and examined by the 
other side V Baldwin 14 Wend 62 

506. Whenever, in the course of an inquiry ora trial or an> other proceeding under 
this Code before any Magistrate other than a Presidency Magistrate or 
Power of provincial District Magistnte it appears that a commission ought to be issued for 
Subordinate Magis examination of a witness whose evidence is necessary for the ends of 

t r a t e to apply for ... , , , . ' ... 

issue of commission justice, .and that the attendance of such vviiness cannot be procured without 
an amount of delay expense or inconvenience which under the arcumstances 
ol the case would be unreasonable, such Magvstrate shall apply to the Di'-tnct Magistrate staUng 
the reasons for the application , and the District Magistrate may either issue a commission in the 
manner hereinbefore prov ided or reject the application 

Notes— 1 District Magistrate may issue commission for examination of pordah witnesses —The 
Distnct Magistrate has power to Issue commission (or the examination of female witnesses in suitable cases 

a 

L I 

of dispensing witli the ittendance of such women l8LS8»9CrLJ 249 This case did not decide 
tint an application f r commission should be granted unless there were special reasons to the contrary It 
merely decided that n District Magistrate was competent to issue commission for examinaUon of witnesses m 
suitable cases 4 8. L. R 2S7 » 12 Cr L J 398 

3 District Magistrate canoot Issue commlsilon withoat reference —See Mote 2 to s 509 

• Thta .ub^wrt on w*. Inwtwl by ibid 
1 Th. word* — *■ wnv ln..rlnl by 
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507. (1) After any commission ts;>ucd under section 503 or section 506 has been duly 
executed, it shiU be rttumed, totjether with the deposmon of the witness 
commis- examined thereunder, to the Court out of which it issued , and the commis- 
sion, the return thereto and the deposition shall be open at all reasonable 
times to inspection of the parties, and may, subject to all just exceptions, be read in evidence in the 
case by either party, and shall form part of the record 

(2) Any deposition so taken if it satisfies the conditions prescribed by section 33 of the 
Indian Evidence Act, 1872, may also be receiaed in caidencc at any subsequent stage of the case 
before another Court 

Hotc*.— 1. Object ef lab-eectloo (3) —Sub-sec t2) is based on the case reported in 19 B. 749. Its 
insertion is thus accounted for — "Vanous High Courts have held that the depositions taken under this 
Chapter are only esidence in the Court from which the commission issued, and that if the evidence is required 
in another Court, a fresh commission must be issued. We have therefore, [irovided that depositions may, 
subject to certain qualifications, be received at subsequent stages of the case.’ —Sel Com Rep See the next 
Note. 

S. Biactlee.— AdmlstlbUUy ot avldeoee taken on commlikloa by cemiBUtfng Ha^titrate.— Evidence 
taken under a commission issuing from the Chief Presidency Magistrate s Court, during the course of inquiry 
before him, cannot be used in evidence at the trial before the High Court under this section, 19 C. 113 approved 
in 19 B. 749 ; 6 C. 532, This difficult) IS now removed b> sub-sea (2\ Depositions of a witness taken on 
commission issued by the committing Magistrate and forming part of the record of his inquiry is admissible tn 
evidence at the trial in the Sessions Court under s. 33 of the Indian Evidence Act, li the requirements of the 
proviso to the section have been satisfied Much difficulty will be experienced, if the actual presence of the 
accused, so as to afford him an opportunity of acbs examining, were insisted on but the requirements of s. S3, 
Indian Evtdentt Act, are satisfied if the accused could have submitted aoss-inierrogatones, 19 B. 749, See 
19 C. 333, where evidence taken on commission was held to have been rightly admitted on the trial of a seaman 
for an offence committed on the high seas • 

S. Bcpoiltlen recorded In Colony not admissible at eTidenee.— Government accorded sanction under 
s. 138, for prosecuting a person m respect of offences punishable under ss. 405, 408 409 and 477 A, I P C, which 
were committed by him in Singapore The complainant moved under s 506, for the issue of commission for 
the examination of four important witnesses tn Singapore The Advocate-General gave as his opinion that 
Government has no power under s. 189, to direct that depositions recorded in Singapore be admitted a.s 
evidence In Bntisb India, and that the Government of Singapore cannot be asked to direct the Magistrate 
having jurisdiction at Singapore to summon the witnesses and record the depositions as the Said section has 
no applicauon to a case in which the Court of inquiry or tnal is incompetent to issue a commissioa Madras 
G O No 1803, Judiaal, dated 27tli December, 1909 See Note I to s. 503 

$08. In every case m which a commission is issued under section 503 or section 506, the 
Adjournment of in inquiry, trial or other proceeding may be adjourned for a specified time 
quiry or inaL reasonably sufficient for the executton and return ol the commission 

Note. — The discretion given by this section must be exercised in a reasonable manner, so as not to 
subject the accused person to unnecessary detention. Sre the remarks of Wilson, J , in 19 a 118. 


CHAPTER XLI. 

Special Rules of Evidence. 

509, (f) The deposition of a Civil Surgeon or other medical witness, taken and attested 
. ® Magistrate in the presence of the accused, or taken on commission 

mSfcIlViine^" ° undei'Chapter XL, maj be given in evidence m'any inquiry, trial or other 
proceeding under this Code, although the deponent b not called aa a witness. 
Power to summon (2) The Court may, U itthmks fit, summonanc} examine sucljdeponen^ 

medical witness. as to the subject matter of his deposition, 
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notes.—!. Erldence ef aedkal vltscu how to be reeerded— 

—The seaion requires that the depctadon o! a medical witne^ should not only be taVea 
also attested tn the presence of the accused bj the Magistrate in order to render u admis^ble la ( 
proceedings. An attestation in the following form should, therefore, aluajs he appended to such dep^ 
rtr 

" Taken before me and signed by me id the presence of the accused. 

(Signature Magistrate) ’ 

Date ._ ... „ 

—Ro>».ffCO Ci».,p.l8 

JyCft^al and vfsiaw— In order to «ecure compliance with prcnision:. of this section Magistrate: 
hereby directed to sign at the foot of the deposition!, of medical wntnesses a certificate as follows 
foregoing deposition was taken in the presence ol the accused who had an opportunity of cross-examminj 
witness. The deposition waseitplained to the accused and was attested b> me in hts presence— Jfagi^t 
Ce/cTiiii C«r<,V,27ih May, 1S91, Pan I p.517 C«e/fc,€th June, 1891 Part 111, p. S2S. 

When the attestation is waniing the Sessions Judge should summon such witness tognehisetldt 
B. &. X{ra,7thJBoe, 1862, p. 121 The aneumitance that the exndence of the Cinl Surgeon given tntr 
was not interpreted to the accused was held to be of small itnponance, where it was understood 
prisoners counsel, and all necessary questions were put to tie witness, 24 W. S. Sfl. The inseruoiloi 
italiased words enables the deposition of a medical wiines» taken on commission, to be put in evide 
which could not ha\e been done under the prexious Code, 13 C. 123. 

S. DepetUIan msit be Interpreted te acensed ta enable him to crott-exainlne witness.— Beiot 
medical o^cer leaves the Court, his depcr>nion is to be fuhy interpreted to the accused, who is to be aTlon ( 
cros^exatnine. In order to ensure that the medical officer s deposinon may in all cases be admisablft o 
this section, the Magistrate must sign at the foot of it a certificate in the follovnng form —“The fereg 
deposition was taken m the presence of the accused, who had an opportunity ef eross<xaminsng the 
The deposition was explained to the accused, and was attested by me in his presence." This is, of co 
speaally necessary when the deposition is taken in an inquiry preparatory to commitment to the Sessjoi 
C.P Cr Cir^ Pan 11 No. SS .V W P N C O’ Or, para. SS, p 17 

5. Uailstrats's record ncit show that deposition was taken aed atleited la accased's pres^, 
Before the deposition of a medical witness, taken by a comnutting Magistrate can be given in evidence at 
tnal before the Court of Session, it must either appear from the Magistrate’s record or be pirov ed by the ev^d 
of witncs-ses to have been taken and attested in the accused s presence, not merely presumed under 
ilL (fJoirAr .E-wfcwrc .,4rfto beso taken and attested, 9 A. 780. This section does not enact that a depos; 
cd a Civ il Surgeon shall be taken and attested by the Magistrate ta the presence Of the accused AATiat \i . 
provide ts dial a deposition a Sui^eon, if so taken and attested, may be put ta evidence. A Ma^si 
sfiom’d’ tate and" attest a rfeposmoT m the presence tfie acoiseij', amf sfimnlf afiar, dvr dhr osr <r* # 
apt words on the face of the dejxisiiion make n apparent that he has done sa Seaion 80 of tie Jnt 
Endaict Act does not affea the matter, 10 A. 174 at p. 178. The examination of a medical witness taken 
duly attested may be given in evidence to am mimnal trial , but in order that such evidence may beadmjs* 
against any individual accused person, tiie examination most hav e brtn taken in the presenre of the a^ 
person,8C.7S9=sl2C.l*E.2i3; 18C.1S3, 4C.W,M.«9, Where noob.ection vias taken when the mide 
was put in, that the evidence had not betaken in the presence of the accused, it was held that $ 
irregulanty, ev en tf it existed, did not vitiate the proceedings, as it was not shovm that it had prejudice 
prisoner. 8 C. 739 = 12 t L. R. 253. 

A Any Xaglitrate may ta\e the dtpwlUtta— ^ 'raten and atlatcd htjert a Jifa^sfraic' »*, 
Magistrate not necessanly the committing Magistrate while boMing the prehmiiury inquiry iSSS A. W. IS 
8. CItH &«rgc«B'a extra-judicial opinion It no eiridenea.— The onlv opinion of a Civil Surgeon «!• 
can be considered in judioally dealing with the case, u an opinion expressed by hm when examineq a 
witness on oath. \ copy of a letter irom the Ovil Smreon containing expressions of his opinion i» m^dr 
sible in evidence as ms extra judicial. 8 C.2il=ct0 C. U R. 11; 12 7? R. 2S, but the medical oficerwhohejd 
fas! morittyt exatmaalion, may use the l e tno r t to refre;^ hts memory when giving evidence, 9 C. isl 
11C.L.R.&6S 



ETTllOLOGICAL VOCAllULMlY OF :5IOT)ERN GEOGRAPmCAL NAVIES. 



S 509.] 


SPECIAL ROLES OF EVIDENCE. 


1063 


6. Substance of report from medical inbordlaate b no eTldenee.— The substance of ^ report from 
a subordinate medical officer, with an CTpression of concurrence by the Civil Surgeon, cannot be read m 
evidence under this section, 11 W. R. 2. A Sessions judge is not authorized to allow a surgeon to describe 
the poilmorUm appearances merel) from the knowledge acquired by him from a perusal of the notes made 
by another surgeon, Ratanlal S<9. 

7. PoBt>mortem repsrt not evidence— bow It may be nied.— The only use of the medical officer's 
report will be to assist the Police in getting up the case, to refresh the memory of the medical officer at the 
time of giving his deposition and to aid the judicial officer in framing hts quenes. It cannot be admitted as 
evidence [except under s. 32, cL (2) and s. 33 of /j|e Ectdeuce Acl\ nor is ic sufficient to read it over to the 
medical officer and swear him to the truth of It, his deposition must be recorded denovo and at length in the 
presence of the accused The Magistrate should therefore look into the case and make himself acquainted 
with us particular features, before the medical officer enters the Court, in order that proper questions may be 
asked. — C P Cr, Cir, Part II, No 55 , 6 C. W. N. flS. EpoU mortem report is not evidence The person who 
made the report can use U to refresh hia memory when giving evidence but the report itself is not admissible 
in evidence Therefore when another medical expert is being asked his opinion on facts hypothetically 
stated the facts cannot be taken from the report but must be taken from admissible evidence on the record, 
9 C. 45S = 11 C. L. R. 569 ; 27 C. 295 , 11 W. R. 25. A postmortem report is not admissible as evidence except 
to contradict the officer who made it. It may, however, be used by that officer when under examination for 
the purpose of refreshing his memory, 27 C. 295. 

8. The real bsq of and abosejof medical evidence.— 'It is not the proper way to try a case to rely on mere 
iheones of medical men or skilled witnesses of any sort against facts positively proved, 11 W. R. 2S. A Judge 
13 not entitled to discard the whole of the direct evidence of credible and uniropeached witnesses who depose 
that with their own eyes they saw certain things done, upon tbe strength of the opinion oi a medical witness, to 
the effect that those things could not have been done, 1899 A W. N. 74 ( nor should a Judge elect himself into 
a medical expert without taking proper medical evidence 1893 A. W. N 199. As a matter or precaution, 
medical evidence as to t''« cause ol death should never be dispensed with in a case of murder, although prisoner 
admits having killed the deceased and pleads extenuating arcumstances — N. A. Agra, 2Dd JasDary, 1982, p 1. 

Medical witnesses tn murder cases— In all cases of murder, the commuting Magistrate should bind 
over the medical wiuiess to attend at the Sessions Court at the trial unless grave incoiivemence will be 
caused thereby —See Rule 204 of the Madras Rules of Practice 11 he is not bound over the special circum 
stances necessitating a departure from the above rule should be noted in die preliminary register 

9. Frosedure In case depending eoticely on medical evidence. — In a case depending almost entirely 

upon the medical evidence, the evidence of the Civil Surgon should not be tendered or accepted as sufficient 
evidence. All the evidence before the Magistrate as to the symptoms should be re taken and the Civil Surgeon 
should be examined as an expet in regard to the case of those symptoms Weir 11, 660. . 

10. When medical officer need not be examined by committing Uaglstrate —Except in the case 
provided for in s. 512 the examination of a medical witness taken in the absence of tiie accused is inadmissible 
in evidence m a criminal trial When, however, there is sufficient firtma facie evidence to warrant a commit 
ment to the Sessions Court and the ev idence of the medical officer is likely to be of a formal character and great 
inconvenience would result from his being summoned to a Magistrates Court at a distance from the Sadar 
station, the examination need not be taken before the Magistrate, but the attendance of the medical officer 
before the Sessions Court should be ensured by the committing Magistrate Under all other circumstances the 
Magistrate should invariably record the evidence ot the medical officer before him:>elf, Ratanlal SL 

11. Uedical certificate la no evidence — The certihcate of a medical officer as to the cause of death 
of a deceased person is no evidence The facts contained therein must bfc proved by examining such officer 
as a witness. It is not suffiaent to ask him merefy to attest the accuracy of the statements made in the 
certificate, M H C Pro , 18th July, 1881 This secuon does not in any way preclude the Sessions Judge 

~ from calling the Civil Surgeon and examining him as a witness and this should be done in every case in which 
the deposition taken by the Magistrate is essentially defiaent or requires further explarution or eluadauon, 
9 a 455 = 11 C. L R.569. 

19. Uedical offieer'i prevlom depotlUcn sot to be pat In, nnlesi he resiles from that deposition. — 
The evidence of a medical officer, before the camoutting Magistrate, whether attested or not by the hlagistrate, 
ought not to be admitted under s. 288 , unless be resiles from his original deposition, 4 C. V. K. K. But je' 
8 & 799 => 12 0. L. B. 233. 
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510. Any document purporting to be a report under the hand o! any Chemical 
Escammer or Assistant Chemical Examiner to Go\ernment. upon any matter 
Erammer°^ Chemical qj. (j,ing duly submitted to him for examination or analysis and report in 
the course of any proceeding under this Code, may be used as evidence in 
any inquiry, trial or other proceeding under this Code 


Notes.— 1. Letter or certificate of a medical officer no evidence.— A letter of a medical officeremr®*^ 
ing an opinion is not evidence under ibis section, WW.TI.M; 9 C.453 = ilC.L.R.569,but only the report Sit 
Note n to & 609 


2. Orl^laal report sboald be pat la evidence —The original report of the Chemical Examiner bearing 
his signature, and not a copy ol the repori, should be put m e\ idence, IS 71, R. 49 » 6 B. L. R. Appx. CXXII. 

3. Report to be signed by officer having personal Vnnwledge.— In order that the report of the 
Chemical Examiner relating to the discovery of potson in matter submiitted to hitn for examination, may be 
admitted in evidence under this section, it must be signed the officer who detected the poison, and who 
from personal knowledge, can certify to the correctness of the result embodied in it, ff clr II, 661. 

4 Any Chemical Examiner or AithUut Chemical Examiner. — The uord'a>^' would cover an 
“ Additional Chemical Examiner ” and the word was speaallj introduced to meet 10 C. 1028. 

5. When Bnbstaneea shonld be sent to Chemical Examiner 7— Substances ought not to be sent to the 
Chemical Examiner for analysis vvhen there is neither a reasonable suspicion that poihon has been used, nor 
anjthing m the postmoriim examination of the bodies leading to such supposition. Magistrates should bmit 
their references to that officer to cases of mgent necessity, and m which the local medical officer cannot afford 
the mformatioit required Civil Surgeons and Distnct Superintendents of police are to remember that the duty 
ol making a reference to the Chemical Examiner and of requiring that officer to make a report which shall be 
admissible under s SIO of the Criminal Procedure Code, lies solely within the province of the Jlagistrate 
conducting the inquiry for which information on the character of the suspected substance is required, such 
references should not, under any circumstances, be made by them direct!) H the Civil Surgeon can give a 
decided opinion regarding stains supposed to be those of blood, it is unnecessary to refer to the Chemical 
Examiner But. if the Civil Surgeon is unable to settle the question and, if evidence on it is desirable, it should 
be referred to the Chemical Examiner Besides a copy of the fiest mcr/em examination, the Chemical 
Examiner should be furnished with replies to the following queries which replies the officer making the 
investigation has been directed to enter m his special diary — 

(flj What interval was there between the last time that the person, who is supposed to have been 
poisoned, ate or drank anything and the fir»t appearance of symptoms of poisoning? (4) What interval was 
there between the last time ol eating or dnntang and the death ol the person ^if death occurred)? [e) Did the 
person move from the place where the first s>mptoms were noticed? H so, how fardid he go? (rfjWhatwere 
the first symptoms ? (r) Did vomiting or purging occur? {/) Did the person become drowsy or fall asleep? 

(jfl Were any cramps or twitching of the limbs observed or tingling of the skin or the throat complained of’ 
(A1 Mention any other sjmptoms noticed The Magistrate making the reference should give the Chemical 
Examiner all the information that may guide him to the correct analj sis of Ihe substance forwarded It seems 
to be apprehended by some officers that sudi particulars might inHuence the judgment of the Chemical 
Examiner, whereas analysis rests on facts and ascertained phenomena, not on opinion , and in order to 
guide the Examiner, he should be furnished with the fullest possible details regarding s)mptoois and 
posl morUrn appearances — and Ord , A? ff' s. 10, p 364 

6 Link to connect evidence— When committing cases, Magistrates must take care to send up 
evidence to prove that a body sent to hospital loi poit »norte*M exammaWon is really the body of tlte person 
referred to in the case under tni! or that an article antlyscd by the Chemical Examiner was actually the article 
sent to him for analysis in the case under tnaL Sessions Judges must invisl on being iumislied with such 
evidence and must not record either the Criminal Analysers report or the evidence of the medical officer 
until the connecting links requisite to render them admissible have been established, 1 Bar. B R. 634 S^f 
also 1910 M. W. H. 77 at p. 69. 

7. Daty of Judge to warn jury when dealing with Chemhal Examlncr'a reporb-The jurj must 
warned that before using the Chemical Examiners report they must be satisfied on the evidence that the 
substances examined were in fact what they were said to be 18C. W-N 480 = 13Cr.L. J. 1*T, 5 ?^ also 4® C. 1026 
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PrcMom coriMctlon 511. In any mquir) tml or other proceedinjr under this Code, a 
or acquittal how preuous comiction or acquittil may be pro\cd m addition to any other 
mode pro\ided b) anj law for the time being m force — 

(a) b> an extract O-rlificd under \he hand of the officer having the custodj of the 
records of the Court in which such conviction or acquittal was had to be a copj of the sentence or 
order or, 

(d) m case of a com iction either by a certificate signed by the officer m charge of the 
jail in which the punishment or anj part thereof was inflicted or by production of the warrant of 
commitment under which the punishment was suflered 

together with m each of such cases evadence as to the identitj of the accused person 
with the person so convicted or acquitted 


Kotes —1 Proof of identity of eld offender by fln2»r Impresiloab— The manner in which a previous 
conviction may be proved is not limited to the method laid down in this section. Any relevant evidence upon 
which a Court can properly baseafmding thitthe accused before it was on some previous occasion convicted 
for an oflence will do as well is the methods iiid Cited in this section The papillary ridges on the bulbs of 
fingers and thumbs by means o! which finger impressions are made while proved to be almost beyond 
change from birth to death are never wholly repeated in the case of the fingers of any other person and they 
therefore furnish a surer test of identity than a i) other comparable bodily feature. Where two prints, made on 
diSerent occasions resemble o le another in the imi« Ita and contain i o points of disagreement an irresistible 
conclusion arises that they were made by the same finger The evidence of identification is thus both 
positive and negative and confirmation from other source is superfluous. Under s 4a of the l.vidence Act 
as amended by Act \ of 18d9 expert evidence may be given on finger impressions whiles 73 has been 
applied to them w uh necessary modifications so as »o pietmil of comparison being made for arriving at a 
finding on the basis ot their decipherment But a document called a t presstw slip without 

authoritative signature or certificate of any t^ind showing it to be an auihorued record of Police acts cannot 
be regarded as a public document within the meaning of s 74 of Mr Evidence Act Even if it is assumed 
that It IS such a public document it is nevertheless necessary unders. 6i of Mr /4r/to prove it The 

mere production of it does not prov e u and for evidentiary purposes such a document is no better than blank 
paper with the accused 8 finger impressions on it 3N L ftla^SCr L.J 220 iVe abo 6C.P L.B.(Cf) 3, 
1C.1R N 33 and 32 0.759 The nvoment there is some evidence of the indentity of the accused on the record 
such as that a person of the same name as the accused and having a father of same name was convicted in the 
sam<* district the accused may be asked to explain it under & 342 and if he makes admissions further proof 
(S unnecessary 4N L. R. 163^9 Cr L 4 S6 Notes 12 and 15 to s. 342 


2 By prodaetlon of prevloar judgment.— Previous convictions should be proved by copies of 
judgments or by any other documentary evidence of the fact but having regard to the scope of s 342 an 
e.-ocn naf nn /^l IliA o/v «.1 •.» .v*' v v _ — justification 2S C 689, 

« 5 s. aio (f) and s 33 of 


3. JLn extract certlfled.— But a mere Kaifiat from the retxird office is not sufficient 6 B L R Appx 
CL1.= 1S V R.53. 

512 . (1) If It >s proved that an accused person has absconded and that there is no 
immediate prospect of arresting him the Court competent to try or commit 
jnabMi^oU^sed person for the offence complained of may m his absence 

examine the witnesses (tf any) produced on behalf of the prosecution and 
record their depositions An> such deposition maj on the arrest of such person be given in 
evidence against him on the inquiry into or trial for the oflence vvnth which he is charged if the 
deponent is dead or incapable of gw mg evadence or his attendance cannot be procured without an 
amount of delaj expense or inconvenience which under the cncumstances of the case would be 
oinreosonable 
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510. Any document purporting to be a report under the hand of any Chemical 
Examiner or Assistant Chemical Examiner to Go\emment. upon any matter 
Examtwr^^ Chemlca submitted to him for examination or analysis and report in 

the course of any proceeding under this Code, may be used as evidence m 
any inquiry, trial or other proceeding under this Code. 


Notes.— 1. Letter or certlncate of a medle&l officer no evidence.— A letter of a medical officer express- 
ing an opinion is not evidence under this socUon, 12 W. B. 29 ; 9 C. 433 =5 li C. L. R. 569, but only the report See 
Note 11 to s 509 


2. Original report ehonld be pot to evidence. — ^The original report of the Chemical Examiner bearing 
his signature, and not a copy of the report, should be put in evidence, 18 W. R. 49 = 6 B. L. B. Appx. CXXII 

3. Report to be elided by officer having personal linnwledge —In order that the report of the 
Chemical Examiner relating to the discovery of poison in matter submutted to him for examination, may be 
admitted m evidence under this section, it must be signed by the officer who detected the poison, and who 
from personal knowledge, can certify to the correctness of the result embodied m it, Weir II, 681. 

4. Any Chemical Examiner or Aisbtsnt Chemical Examiner. — The word ‘atiy' would cover an 
" Additional Chemical Examiner ” and the word was speaal1> introduced to meet 10 C. 1026. 

5. When anhstanees should be sent to Chemical Examiner 7— Substances ought not to be sent to the 
Chemical Examiner for analysis when there is neither a reasonable suspicion that poison has been used aor 
anything in the posttnortem examination of the bodies leading to such supposition Magistrates should limit 
their references to that officer to cases of urgent necessity, and m which the local medical officer cannot afford 
the information required. Civil Surgeons and Disma Superintendents of Police are to remember that the duty 
of making a reference to the Chemical Examiner and of requiring that officer to mike a report, which shall be 
admissible under s 510 of the Criminal Procedure Code, lies so’ely wilhin the province of the Magistral* 
conducting the inquiry for which information on the character of the suspected substance is required, such 
references should not, under any circumstances, be made by them directly If the Civil Surgeon can give a 
decided opinion regarding stains supposed to be those of blood, it is unnecessary to refer to the Chemical 
Examiner But, if the Civil Surgeon is unable to settle the question, and, if evidence on it is desirable, It should 
be referred to the Chemical Examiner Besides a copy of the postmorttm examination, the Chemical 
Examiner should be furnished with replies to the following queries which replies the officer making the 
investigation has been directed to enter m his special diary — 

(irj What interval was there between the last time that the person, who is supposed to have been 
poisoned, ate or drank anything and the first appearance of symptoms of poisoning (6) What interval vvas 
there between the last time of eating or drinking and the death of the person (if death occurred)? (c) Did the 
person move from the place where the first symptoms were noti<^ ? If so, how far did he go ? {d) What were 
the first Symptoms ’ (?) Did vomiting or purging occur? (/") Did the person become drowsy or fall asleep? 

(jfl Were any cramps or twitching of the limbs observed or tingling of the skin or the throat comnlamed of’ 
{AlMention any other symptoms noticed The Magistrate making the reference should give the Chemical 
Examiner all the information that may guide him to the correct analysis of the substance forwarded It seems 
to be apprehended by some officers that such particulars might influence the judgment of the Chemical 
Examiner, whereas analysis rests on facts and nscertained phenomena, not on opinion, and in order to 
guide the Examiner, he should be furnished wiih the fullest possible details regarding symptoms and 
posl-tnortetn appearances — Reg and Cd , N U' s 10, P 364 

6. Lint to connect evidence —When committing cases Magistrates must take care to send up 
evidence to prove that a body sent to hospital post mortem examination is really the body of the person 
referred to m the case under trial or that an article analysed by die Chemical Examiner was actually thearti e 
sent to him for analysis m the case under tnal Sessions Judges must iiisiit on being furnished with sue 
evidence and must not record either the Criminal Analyser's report or the evidence of the medical ofh«r 
until the connecting links requisite to render them admissible have been established, 1 Bor. S R. 631 See 
also 1910 W. W. H. 77 at p. 99. 

7. Doty of lodge to warn jory when dealing with Chemi''al Exomloer’s report —The jury must to 
warned that before using the Chemical Examiners report they must be satisfied on the evidence that the 
•ubsuncesexaminedwereinfactwhattheywerosaidtobe 18C.W-N 160 = 15Cr.L J.lfl. 5f/alsol0C.1036 
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?re\ious comicOon 511. In any in<iOir> tml or other proceeding under this Code a 
or acquittal how prctnovis con\tctioit or acquitt'il mty be proved m addition to any Other 
motle provided bv *tn> hw for the time being »n force — - 
(rt) l>> an extract certified under the hand of the officer having the custody of the 
records of the Court m which such conviction or acijuittd was had to be a copy of the sentence or 
order or, 

(i) m case ol a conv iction either bj a certificate signed by the officer in charge of the 
jail in which the punishment or an> part thcreol was inflicted or by production of the warratit of 
commitment under which the punishment was suflered 

together with in each of such cases evadcnce as to the identity of the accused person 
With the person so convicted or acquitted 

Notes —1 Proof of idenUtyr of old offender byr flo jtr Iraprosilone*— The manner tn which a previous 
Conv ictionmvy be proved IS not limited to the method laid downm this section. Anyrclevant evidence \ipon 
which a Court can properly base a findiiisj tint the accused liefore it was on some previous occasion convicted 
for an oficnee will do as well as the methods indicated m ihls section The papillary ridges on the bulbs of 
fingers and thumbs by means ol which fing«-r impressions sue made while proved to be almost beyond 
change from b nh to desth are never wholly repeat^ in the case of the fingers of any other person and they 
therefore furnish a surer lest of identity than a i> other comparable bodily feature Where two prints made on 
d flerent occasions resemble o le another tn the »'»m ttttr and con am no points of disagreement an irresistible 
conclusion arises that they were made by the same finger The evidence of identification is thus both 
positive and negative and confinnation fron other source is “lupernuous Under s 45 ol the htidenet ^ct 
as amended by Act \ of 1899 expert evidence may be given on finget impressions whiles 73 has been 
applied to them with necessary modthcations so as to iiermit of comparison being made lor arriving at a 
finding on the has s ot their decipherment Dm a document called <i Jiuger t tgresmn ilxp without 
authoritative signature or certificate of any kind showing it to be an authorued record of Police acts cannot 
be regarded as a public doewmenv wivhin the meaning o(s 74 oi £iti«nc< Ait Even if it vs assumed 
that It IS sucli a public document it is nevertheless necessary under s 8i of to prove it The 

mere production of it does not prove it and for evidentiary purposes such a document is no better than blank 
paper with the accused s finger impressions ou « 3 N L. R 1 5 Cr L J 320 See aUo 6 C. P L. Ik (Cr ] 3 ^ 

1 C. V N S3 and 33 C. 799 The moment there is some evidence of the indenuty of the accused on the record 
such as that a person of the same name is the accused and baMng a father of same name was convicted in the 
same disinct the accused maybe asked to explain it under s 342 and if he makes admissions further pr )o! 
simnecessary 4N t R 163=s9Cr L J 66 Notes 12 and IS to s 342 

2 By productioa of previous Judgment.— Previous convictions should be proved by copies of 
cv hy aay oih&r etoctNaetitzry evtdIsfKe <?i ike hsvisg tO' t}i9 s an 

examination 0! the accused m respect of those convictlom is without leg^l warrant or justification 2a C 689, 
wl ere 26 C. 49 is referred to anothtr mode of proof would be by hearing evidence See s. 310 (f) and s 83 of 
the European Vagrancy Act l)C of 1874 Appendix V 

3. in extract certified.— But a mere Katfial from the record office is not sufficient 6 B D R Ahpx 
CLI»»1S V R.83. 

512. (0 If it 13 proved that an accused person has absconded and lliat tlitre 19 po 
„ ^ , ,, immediate prospect of arresting him the Court competent to trv or ronihiii 

in absence of accused. s«ch person for the offence complained of may in his ilrtmr^' 

examine the witnesses (tf any) produced ort behalf of the prosecution, a;vi 
record their depositions Any such dcposiuon maj on the arrest of such person Ik gjvrn 
evidence igamst him on the inquiry into ortnalfor the oflence with which he is clnrgiij 
deponent is dead or incapable of giving evidence or his attendance cannot be proctirtd 
amount of delay expense or inconvenience which under the cricupistanccs of the case woiiM f- 
-uareasorable 
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THE CODE OP CRIMINAL PROCEDURE 


[Chap. XLI, 

(2) If jt appears that an offence punishable tnth death or transportation has been 
committed by some person or persons unknown, the High Court may direct 
Record of evidence that any Magistrate of the 6rst class shall hold an inquiry and examine any 
when offender nn , . , ^ . 

known witnesses who can give evidence concerning the offence Any depositions 

so taken may be given m evidence against any person who is subsequently 
accused of the offence, if the deponent is dead or incapable of giving evidence or beyond the limits 
of British India 

Notes— 1. The object of the new enb eec. (21— “The Bombay High Court suggested that the 
provisions of this section should be extended to cases where the offender is unknown and should not be confined 
to cases where he had absconded. We think, however, that a distinction should be drawn between the two 
cases, and therefore m adopting the Bombay High Court s suggestion we have provided that its procedure shall 
only apply to cases of great gravity, that it should only be put in force under an order of the High Court and 
that mere delay, expense or inconvenience in obtaining the presence of the deponent should not be sufficient 
ground for making the deposition evidence against the person subsequently accused,”— 5r4 Com Rep 

2. Dyin^ declaration mnst be properly proved. — Dying declarations are not covered by the pro'i 
sions of this Chapter and they must be properly proved like any other statement on the record, IT P. R. 19if 
13 Cr L. J. 229. Ihe mere fact that the Magistrate who recorded the statement was also the committing 
Magistrate could not dispense with the necessity of proving dying declarations by taking a statement from th« 
Magistrate, 239 P. L. R, 1912 Cr. L. J. 131. Ihere is nothing m s. 32 of tte .g’f i*»« .(4r/ to justify a 
Court m going beyond the ordinary rule that every sutement on the record must be properly proved Set 

Notes 22— 28 to s 162 . 

3 Sectlen can be availed of only when the witness b dead or cannot be preenred.— This section can 
be made applicable only where the witness is dead or cannot be procured and though s 149 of the £vtdinee 
admits of previous statements being referred to for purposes of cross examination it gives no authority to a 
Court to treat such statements as evidence against an accused Statements previously made by a witness to a 
Magistrate and recorded in the absence of the accused cannot be treated as evidence in the Sessions Court if 
the witness was living and could be procured, 157 P. L. R. 1911 » 12 Cr, L. J 214 In Cnminal Appeal 890 oi 
1905 (Allahabad), the appellant was charged under s 400, 1 P. C He was not found and some evidence was 
recorded against him under this section. After bis arrest, the evidence so recorded was tendered against him 
and admitted, fftld, that before the evidence of any witness, recorded under this section can be admitted 
against the accused, it must be strictly proved that the witness is dead or cannot be found or cannot be 
produced without an unreasonable amount of delay or expense. See also Note 3 to s 509 The latter part of 
this section seems clearly to intimate that the witnesses for (he prosecution should be examined in the present 
of the accused when practicable notwithstanding that their statements have been previously recorded m his 
absence , the commitment was quashed because there was no evidence against the accused except that of 
witnesses examined in the absence of the accused, and it was not impracticable to obtain the attendance of 
these persons at the inquiry before the Magistrate, 22 W. R. 33. But see next Note. 

4 Commitment on exIdeBce taken In absence of absconding aecnsed not necessarily bad.— \VhOT 
an absconded prisoner is, upon his arrest, tried and comcnitted upon the strength ot the evidence taken in ms 
absence and pleacied to the charge, Ins commitment cannot be quashed. If, however, the Sessions Judge thin * 
that the prosecuiion has not laid basis for the reception of evidence taken under s. 512, he should adjourn t * 
trial and summon under s 940, such witnesses as be may deem material 12 C. L.E. 120. 

9. The fact of absconding must be alleged, tried and fottod —Proceedings under this section sho^d 
commence by evidence being taken and recorded ( 1 ) that the accused has absconded, and (2) that ^ 
pursuit having been made, there IS no immediate prospectof arresting him Pun d> 499 "Abscond 
not mere absence from the jurisdiction, but " to go out of the jurisdicuon of the Court or to be concealeo 
order to avoid any of their processes ' and also that after due pursuit lie cannot be arrested, 1890 A W. H. 

1896 A. W.N 183, 8 A. 672. Where an accused has absconded and it is intended to record evidence agaii^ 
him under this section, it is requisite that ilie fact of abaconding should be alleged, tried and established be o 
the deposition is recorded 10 C. 1097. Where it is intended to apply this section, tt should be shown 
the former deposition was taken the accused had absconded and after due pursuit could not be arrested, ' 
R. 12 Where there wns no finding to that effect evidence recorded under this section was held inadm^i 
21 P, R. 1883. WTierv tliere is ro finding by the Alagistiate at the lime of taking evidence that the accused ha 
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ss 512-513] 

absconded and Ihere was no immediate prospectofanesting him, other cNldence to that effect is inadmisstble 
when the accused is found and it is proposed to use the previous evidence, 33 A. 29. But Sii 16 A. L. J. 903 = 
it A. 60 where S3 A. 29 is dtsltngutsh^d. See 6 Lah. 439 following 41 A. 60. 

6. ETidence adduced at trial ot co aceated la no evidence against absent accused when tried 
•absequentij.— The accused with other persons was diarged vvith murder The accused had absconded at the 
time of the preliminary inquiry, and his associates were cotnntitted to the Sessions and convicted; Aeld, th^t 
the evidence given in the ^ssions trial of the co-accused was not taL.en as evidence against ihe absconder, and 
therefore it could not be used against the iccused at Ins trial, as s. 33 of tfie Evidence Act would not apply, and 
as the pnsoner was not a party to the proceedings and had no opportunity to crossexamine, 8 A. 672 It w as 
held in this case that the evidence taken by the committing Magistrate was admissible as he had recorded 
that the accused had absconded. 

6-A. Evidence taken for nnothee puepoee nt a previous trial eannot be converted Into evldeoee 
agaiatt absconding accuied at his subsequent irlat nnder this section.— Evidence given at a trial for anod>er 
purpose cannot be, by an ex'poslt facto opentio, converted into an equivalent of what is called a deposition 
taken under s. 512 when, at the time of taking the evidence, the question of recording a deposition under that 
s>ection was never intended, 24 A. U J. 394 

7. In what ctreamstances evidence under this section should be recorded.— A Magistrate cannot 
reject an application of the complainant to summon witness or to call on them to produce documents 
because the accused has absconded and no inquiry into the case was then before the Court This section >s 
speciallj intended for emblmg the Magistrate to record evidence in the absence of an absconding accused, 
3 Bom. L. R.7CI7, See Centnl Proiinees Rules —In all cases of heinous aime, such as murder, dacoity, hca^'y 
burglary, or highway robbery, if the accused person escapes pursuit it is the duty of the Police after maku^g 
every possible inquiry, and getting all the information in their power, to forward, within four months from the 
date of the occurrence, all witnesses who can give any tesumony regarding the circumstances, to the nearS^t 
Magistrate, in order that their depositions may be taken under s. 512. These depositions will prove of the 
utmost importance in the event of the discover) and apprehension of the criminal A good Poheo-officer will 
never lose sight of a enme that has occurred m his junsdiciion until he is convinced that all further efiotts lo 
discover the criminal are hopeless. It not unirequenily has happened that months, or even yesrs, after the com 
mission of some crime, circumstances have brought its perpetrators to light In such cases, alter so long a tirtve 
has elapsed, mostoi the particulars connected with the ciime have faded from the recollection of those who wera 
cogmrant of ihem at the time of its occurrence, but, if the depo»lt 1 on^ of these persons were taken when everV 
thing was still fresh in their memories, the record becomes most valuable for prOiecution.— C P Pol if/un ,p l77 

Punjab Rules —Sec. 512 provides that whenever it is proved that an accused person has absconde^d 
and there is no immediate prospect of arresung him, any Court competent to try or commit such person for 
trial for the offence complained of may, m his absence, e-vamuic the witnesses produced for the prosecution and 
record their depositions and such depositions may on the arrest of the accused person be used in evidence 
against him, if the deponent is dead or incapable of giving evidence, or his attendance cannot be conveniently 
procured. It is also to be noted in conoecUon with this that & enables a klagistsate va resold vo. 
the same manner as evidence any statement regarding an offence made by an accused person whomsoever U 
may implicate Broceedings under s. 512(1) should commence by evidence being taken and recorded (1) that 
the accused person has absconded and (i) that due pursuit having been made, there is no immediate prospect 
of arresting him Incases where the at me has terminated fatally or where medical evidence would ordinarily 
be required at the trial, the evidence of the medical officer as to the cause of death, or as to the injuries inflicted 
should inv’anably be recorded Pun Or, Vol //,pp 150-151 

CHAPTER xLlI.* 

Provisions as to Bonds 

513 , When any person » requited b> any Court or ofheer to e-vecute n bond, with or 
p i t d f of a bond for 

recogmttDc^ ^ ° Food behaviour, permit him to deposita sum of money or Government pro- 

missory notes to such amount as the Court or officer may fut, m heu oI 

executing such bond 

*Tb*rToniioB$ofitU*Cbart,rt^lI »(«rtim>rb> •>alrl>b>3ls»(* lit el Art IX ef ino J 
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Bales, or Bayia ikU or IMrio do Els ‘Jisra (bJ 
b1«) rldOTfcOsSyrs) 

BiUoot (M (ool } Csrraranta (MJ 

Baja (Italy Asd ifoIiaTfs) SS) 

(bl*ylj 

B.U»f«ooy»ry)lbCh ybh*) Birr srBwr t'*' 
Itajnrid *«Eayiuf«d 'i-*- > 
llalbtegao (blx is glB ) 
y eltatOB 


roHMihe IB (bta'lcn 
Jtsr etiMolB (tea us > 1111 ) 
R^t^k orBMbCliai 
JE.nwlll>-V»jlHFi 1 
JSuIr ill 
e (bM») 


AldOBaB 

Acdx (B«.«aai , elnorl . 

wartb > Ara hem or Arabefm 

AoaU(8.e>U) (Sin'll m) 

'"-taceoeal^ Arne bm(f’cr pro*. 


Ayanonloirn: 

Ar«*aolook^l'e 


Ayualoui 


Bn«tab(^Sr'fil) i»S »*• 

Bitio-<*rrs (blrtki) 
CM«Bfa(ili (»r3),rr 
lai wi>Aa',oruai irssiD Bu»b 
■rridm also ItiUtOfieb , 

eiKl Balfmash B«w««(UW»ar 


Baisats (b» Ui ) 


Bj t: 


trn(r«ncl(» rooth) 


1 Poage (iti OB 


BaSslIa oi^SaM”* 


ApataehlecilA AarAppa Areeiadt (iks tClc) 

Issh colo Aros S** Arroa 

Apt doors (S'Ptl-ddrfi > A rooa edbk 
As'l^eaiit*' Arp no ufbjvet'so) 

Ap<iot»d«('lp{ttrSdjb) Arija* («* kt»s ) o Ar AtiUirm) 
Apiea (9'ps*tai) qiielo (aX k»3 Atuu (St *' 


AiliJto (StUkak«i 01 
Ittkako) 

Atoal bra Atsal 
AteamfllrS ste> 


S'^*hl) 


^o-lco'isX) Artoasosalan I 

Ap PI laep aa Ar^ntt (axs) 


AoicBi « ua'7* 




ApposeellOp-paat-asl) Array sAei 


iTlcenai is peb^Tw Bi) XrtT)*(Fr pro > Jr > AobtBaa (SVpV «r 
airM«lan?(ipr«ly8 00 ) Anectfe iiin Are«fe Me) 

Apl(tpt> ArrUM (<R Ra.2 tS) AsBtterro (Sb KP ) 

Apura (S-pM rS) ArrKaan (in ns n s)) Anblgay (SiUii rt') 

Aont [S kirea) byn-Ao^alAiTO more ~ vn. .n* 

A Qiiftn raikwa r)) ^rva 

ii yS) i^roocbaa <Sr 


AysuofStaS’pa} 

B. 


, — — is'bUa'aSx ) 

AbcO (Mt) 

lUs) Aoeblalnb (af BA) 


■rr««if ImV<{ in 


Aode(od) 

Annisnalix ti no'iiS) Aodenarda (idcPRsd) 

^R Oadevwdf IJ»bt*b*a»«oOihVtii 

A«rta^*<^yt bSR J 

Aamtedt (axr<r.«<St ) 

Aane.VaUe* d’iiiSt U 

duji)>> Bacaratrb'tkVrS’) 

AoSiWs (Go- prop Baseb««a«e(b8kkej 
bdbRe) ra'aJI 

'— ■'• * — •“ Raobancb (bSx^ rlK ) 


fiambeepue (Bu « v 

“SWCdi SS»«oi" , . 

Barn book' ttnthiv ofn B»jtsDtb F e® rt» 

BafubookooitBainbuk HaeafbS ^ 

Bora » J koo' ‘ 

Cii.af.4 (b8 ot on ) ^ 

B# olbalar tSSa yti boa- Br»rs^^8 “ j w H/yb' 

B»f era* fbSo y» r*a> EeaBralr.oBiS^W 
.m> y» tSXJ 


Raealar M kS-UirO 
<^Ma(ii8a(b sal yi Sx> 




BMlhtc fbHi'bnX 
Baw (bin) 

, Beam Uro) 

InJa rS k»* (I yS) Arrooebaa <Sr roo 
..,-ln(8kJx J Aralero(aR^e* n 

A<lQlaa(a kire'Qs) Ann]siia(lx li no 

Arabl*( 4 <i'b (.^5 An*** (»«-« nM 

Arosan ieeAtiucan Anennra (ax ta^il r3) 

Arod (Or S4 J Anhei (ax le ) 

Ara^roarlp proibBlS Arlolt (ioixS ) 
f tji ) At'an-del (En* ) 

Araffuay (3 tS gwp) A mo dpi (V B ) 

At pi Ad spb 

AruDDors rl is 5 a ) AacBiffsshsrgd^hxf I... 

Aranila d» 0iiero{a rta' burrKtfsrpronAobSr AngaMtoe 61 (afOt 

dididell'll}) f^a-bdbtUB f pia-Wto') BaeatbTtcb) 

Aranlue* (S r»n nwoth ) Aacheralebea (aabdre U Aala(<ii*U) B»A*«ry 

Arnniairsb rOn yo«li } bco) AoleUs (ew letli) OadaW (bad.* bSi } iSp Ban sociE bum 

Arayilraix tlpea iCa) Aitlano (S-ab) no) Adllagaa (owlyk gta) Badsfoa bS-pVKOiBi Banolsi (bln yo I9>) 

Ala Ire berra da (lit tS Aaeoil (Be'ko-tra) iAnliiofds) Badik&ahaa SseBti Banoi dV Ctrrslo (bSn' Bcc 

ilasari4>yl) AacsnafSeko it) Anlt^) dokbabao yoa dl ttiR jtS'to) n, «cii *»» * • 

B' Ax-ruVney A»ala( 8 oeea ordnse) Ba<t«u(b«dfn orbad eo) Banroofbiix too 1 Beads* 

A-ahaa tee orSth an tii' AuraylStS) Badeira b(bl dta«K ) Bao'faiO' n, «« /eno» 

OiTOie((ms« terffsTV A Awjeb (o’^rt*) ^ BodstnreUte (bMtnitt BaoUcobaim (blB! aja Bewn «'"** ^ 

AahofaUlo feeOekmoo- AotUIaaf^a^yiJii or 6 Ba^l«(b 3 l(n) B^fltota) UtTort ^ 

•.••.—.•'ll ' frfS n.ly»7 BatnoBfbk noipl Bapauwa IM puls') ^^5 .^../wrian) 

Arbotar-hi) Aabiskall ABtoneebadfa niiig( 8 n B»»e or nac«a(bS.d a*) Bat s-so j Bebrltiret®”' ”* 

AtW (arbeenitrAf-bcIs Aah oe W (a»b iee-!«!) bad ) B*fane(Biy> EaraoeUo (bl ts nfUa) ^.o-l.a (Mil") 

Ai VrUali. £yn AVertto- A»Va tt aM.% Otlra Jw AsatcrBU IKU) CC«r Bag-uj«> (VI rtmbSx ) Batanquaa (M tin keel ®t 

- • • -ronoiocfrfi prcw o*ra 1*1 II a>. Ba«4«d(bSK.dad orbar r»l W 

Asa IralX B«(aaWa} ^d) eertrten pdso Eajj Baranya Vir<b8b tSa y*6 B* '• fj® 

■«R (tumane Auwti «•* .. . «« » 6 b) « EelrMt 

blirea «» ^Sat'ttJ p (OeT 0 aliolii, Smacaretta (bSn-yS kV Bsralaila (bn rS-U re S)^^ ® B^otT 

. — ^0 (aloVw Aiflue (S Anwart Ba«i>a»» {bSo yS rt) BwbiidMr ^ 0 * ^ 

la SoT8t •o'ni) AatuntSWXO Bagn»it»(Mii y» r3 8) (boi bS'dixJ 


Bxotl (keoTif) 

SS sS" 

Em w'eke^ffBdlaoa) (lid 

F3a dr FiJuIo Ib'^ 




Va’we^is) 


toartj 


Arsh^ i[,y /Jmj prosi Jbou jj 


, Eeia(5e«ai 

Beja (bd»W_ 


,T B.B 8 8 8 (tttyr«lea|ed ftA f ' 


sy rt 


* LS a 8 k«« « 8 n Rr JSalif^ nebpa aittTEU Wrto.p'i^’iu Bna,dOB»,'t8i,48'x'p't**^^'^* ntbtjdtiP 
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THE CODE OF CRIMINAL PROCEDURE 


[Chap XUI. 

Notes.—!. ReaBona for the exception In caae of bonds for ^ood behavlonr.—.S'^^ 3 H -W.P. H.C.B.295, 
as to the reasons for the exception, tlie object being that sureties should be responsible for the good behaviour 
of the person bound over Where n person was ordered by a first<lass Migislnte to execute a bond for Rs. 25 
for his good behaviour for six months and to deposit a sum of Rs 7, which would be returned to him at the end 
of the SIX months if he had not !n the meanwhile violated the order , held that the order as> to deposit was illegal 
under ss 109, 118 and thissection of tlie Code, RatAn|at67L 

2. Surety cannot be allowed to deposit money Instead of exeenting bond.— The deposit allowed 
under s 513 is allowed in substitution only of the bond which the principal himself would otherwise execute, 
not in substitution of any bond which his surety executes 32 B 449 

514 » (1) Whenever it is proved to the satisfaction of the Court by which a bond 
Under this Code has been taken, or of the Court of a Presidency Magistrate 
Procedure on lor Magistrate of the first class, 
feitureoi bond or, when the bond is for appearance before a Court, to thesiUshction of such 

Court, 

that such bond has been forfeited, the Court shall record the grounds of such proof, and 
may call upon any person bound by such bond to pay the penalty thereof, or to show cause why 
it should not be paid 

(2) If sufficient cause is not shown and the penalty is not paid the Court may proceed 
to recover the same by issuing a warrant for the attachment and sale of the moveable property 
belonging to such person or Itis estate if he be dead 

(S) Such warrant may be executed within the local limits of the jurisdiction of the Court 
which issued it, and it shall authorize* the attachment and sale of any moveable property belong 
ing to such person without such limits, tvhen endorsed by the District Magistrate or Chief Presi 
dency Magistrate within the local limits of whose jurisdiction such property is found 

(4) If such penalty is not paid and carinot be recovered by such attachment and sale, 
the person so bound shall be liable by order of the Court which issued the warrant, to imprison 
ment m the civil jail for a term which may extend to six months 

(5) The Court may, at its discretion, remit any portion of the penalty mentioned and 
enforce payment in part only 

(6) Where a surety to a bond dies before the bond is forfeited, his estate shall be dis- 
charged from all liability in respect of the bond -j- * * * 

X " (7) When any person who has furnished security under section 106 or section 1 18 
or section 562 is convicted of an offence the commission of which constitutes a breach of the con 
ditions of his bond, or of a bond executed in lieu of his bond under section 514 B, a certified copy 
of the judgment of the Court by which be was convicted of such offence may be used as evidence 
m proceedings under this section against his surety or sureties, and, if such certified copy is 
used, the Court shall presume that such offence was committed by him unless the contrary is 
proved ’ 

Note.— Refemng to the amendment of this section, the SeL Com. say— 

‘ We note that preference has been expressed for the draft of sub sec (7) as contained in the ongmal 
Bill and on the whole, we have preferred to restore the original draft It provides that in proceedings agaiAst 
a surety a certified copy to the judgment may be used to prove the commission of the offences which constituted 
a breach of the bond, but that this proof may be rebutted. It was indeed suggested to us that we should maVc 

a certified co py of the judgment conclusive proof bat w e are inclined to think that this would go too far*’ 

•Thowofd ilwichinent .uUt toted for Ihe word d •tr**, by Act XVlUof 1*» 
t Tht Word* but th* rarty wUo far* lb* bond may b# r 401 ed lo^nd A"*'* fotrif war* omitted t y itid 
I Thw tub-met oa wa* {eMr(*d bylbd 
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rUO>aNCIATION of SIODEIOT GEOCRAPniCAL NAJfnS 


al?I«a!>£>{6Mvit»lti8) CararaTOUfWrt-rm nc n) (kMlccI) fBp CI)kU^ r>b3'bjl > CheiHoKchlr'e W) 

Alas Ja (Ml-iliJ »S) «- It BisyV proTOf kM te«l W CWno Id>» ka o «w cM '■/n 

itoitlsa eni Caaaia to remind tlie fewer C«»tliton fltJa'tejo'r, W «w» > thlennc 


ramaclis eni Caaaxo to remind ttie 
{O. ml t!w) that Itde U not • 

CflcawoM (ka ml yo rl5 (six, but « tatiA ««u,v 

CtmamalkSraamoo') tb« aotepcaultlioatu ei CsitlDix«(iE'l»t*-o'W} Cbaeo fdiS ko) thlancfciaofkc Sn-ebS no) C luir l>(ch! U-isir) 

C*ni»aeh8 (kamaaiM) should tlxctcfore b« Cnstiebat (koscclbai J «>»««• /cfes irrJs] ChUnU (Kc 3a tee) C u SuoM (tUi, sm. 

Sval.om«nelc eounded e* (n iliax mi CsstrcaflSAM’r) ^atc<r C«ha loor ) Ch apifehe t plj o t3) 

Cuoarm (kl m«B CiruWtkl rl tS) Cat ro CIOmhJ (kSl'lrO CbatoDMiirx^ante (iM ChUrltkeS r J CIi ktrechhteUiu r-k 

Gna«el6a.a ttinUeesa C»eaia?s otk.' r^'idlla) Jovlo'ne) 15^ '•aa-oxioi 1 ChlaT»tt(k*S'vl re) lot! 

Corballo (kaa col ro) Cos vteii S/a CatWn OiiaiMMar-VnOae {sU CblavesDa (ke 3 tcnOil) Ciudad P^i] (°»bl I t- 
CsoiafOta fka ro3 ro H) Corcassonas (kin ISa Cwibimb* (ks 13 Mm bS) Im a> Ctilcago (sbi kaw yoj oo-imuh}) 

Caaiat<j(kam3 iUa) 4yn. soo) C^lihoub orCrtihooH OmlMlan Ili«) Chicbeserfeb bister) CloslAd Ilesl (Me* w>(«l 

CaoJAcha CirdenufkindSnls) Cat i Ie> nT » (Kp Catala Cl am (Mm) CMefcoj bom I ny oo-dJdrSJIJ 

Cambar’ Cardiff or Caerdl* (kat uakSttlaanyS) CbamnHkm {sM male- Chick j ttiau ClodsJ Eoirtfe (li»« 

CaiabU (kko^beat ! df) ClaUBU (k J O ns ») . . CUettpsa 

timtiodla Caoxbadji Cardljjansbltafkar'dt gio CitiMMo (ka iln i3 »> Cbaobfry (sbS’i'M ree ^ Cblck»»»w« C»e«»ao(t!ie»txs3 a«J 


inio Cittln* (kSM tern ) 
u el CastloaotKIsU-o^} 
bo Cisllebit (kia tntr ^ 


C5->tl»*poy«(eM-cM pv Cblaoxpo (ka-lm'po) i»rl 

Jlf) Cbl»ni(k« S 05) Clieiuj (MOOS') 

Chaco fcll3 ko) Chlanclaaotke 3n-ebX no) Ciudrtaicbi U 

CMBrM (eM ■rr!s) ChlanU rkc 3o lee) C li Suou (tb: 


Cam brar orCimbnlff)’ citdoni (kar-do'nS) 
prontOMbr*) Cireg*l (fe’t-r«d jss) 

Cam brl-a Caren o r (kl rOn twl 

Cambtldco (kdtc'btli) Gafibitc (kt« jlt ) 

Camera de Uboa (kd'ma Orhatx klOrl ) 


1 Catansaro (k3 iln x5 ro) Cbambfry (sbS'r^ re« ) Cblckoaam Creriaacfcberlisl w! 

CHeao Cambrfcia (ko IB' Cbbrnoftarrahamno'iM') CHeotcsbcc ko) Crfdaietchc-'S-dsa) 

kni brt ae > Ct>aiopa;o«(ah9'' pK ) Cblem &ee (aeerest) C ndneiehs-redk it 

Cat e gal Pr Kallctst (.haapalfmcrslumpda ] Cb<cnne,orCbcreane(ibe Clrlia Canpi>>ae» (ebre' 


(.haapalftncrslumpda ] Cb<cnne,or< 
I Cbam plilo ea ) 

Ci)iadc(ciu(abaa-ds Inor'a Chirec (ke-S 
r CbaDo^epoagura' Ch<s<l(ksd 


MdSIohaa) Catlaco CMte S'koJ KMtmurto (tatman ChangbaJ *yn Phaof , 

CamertBO (kl mi ree BO) CJr'lb ha an feei doo) »al (Improperltf wntfen Chlkallis Ofertllts 

Camld^tkl me seen } ( aMb bee Istiadi Caioree (k3 lo* aa) bbanffhac) Chllt (ehll le) (bp Cbt 

CaiBleh»{falnw«nj'a) Carxfa (kl rca 1) (aatUi CbannUj- {sMn tl! lee) ebec U) 

C«ral«aoo(kkine»4ool Curtgnaaa (ka rtan-Taisti) Cmi m ffBO (#> l nw «Mec lit re', CbU ll-eoib'a 

CammlBorKaDii»lo(kSm Carl enafLs rt*o nk) Omwo (k>W»-ri>) _s»-a» ale'j^) ChUlQnfshe’VSe orebi 

meea ) Carlndno (Oer Kirn Ciobul ika* MoJ } tffa CTiapaJa («> S p2 dt) ■ ■ a . - - 

Ca<soEbe(k3 mo'gi) (hen kSnn ((n) Cihou > hapala (shk nl U) 

Camoi>)ca(kS mon ekl Caitpe (kk rscpk) Can e» aua Lbapoltepee (eta pool td 

CjrapjgoaasmpSnyal CsrUsie <k« 1 1 1 Caaaee tre(Dk6n> wV ) ^ 

CanpagaaeVa-a p5o'|kk)Carlasrtu dr kartoerlu Csea rkk *3} C) arru (ciuK'k'ls) 

Cdunihatkla b 3 03} ikarloelu) Ca»i>^ikkT3) «3) O areato (eM rdM ) 

Campata (klm pin yk) Csrisbad ai- rarltbid CaaaU>o(k3 tbl ye) Oiarcato Inf itear <ab3 


kpse (#> inw «Mac lit ye', CbU ll-eoib'a fofil>(»bu urOis j 

'k>W»-ri>) se-aJale're') CbUlQnfshe'VSe orebil C jlrraniik iXlu ) 

ka*MoJ} 'yo OiapaJa«15padS) tor) (Ssriwerland) Clararcy (ilJm 

I > hapala «hk nl U) Ch{H<»(ebfI yon ) l«eato) Claastbsl, «r KiswtliJ 

oa Lbapoltepee (eta pool td Ch loo (ebr-lo-f > B/mDat (kloci ISI) . 

Lra(QkCn> ptk ) * chU •ay ) ClenacMrFr'fk’ra'® il 

. »a) C) arru (cbas'k'ls) Cblts (cb as tn rfnrfj Cf ClerowM (L 8) (l r 

IkkTlirt) Oireat«(aM rtM) Chikails rCfu kalis) mow) 

(kt tbl yo) Charcalo Inr Dear <aha (oho ku Ki) Cdermost Fermai (k r« 


Caiopaeiajkkm pSa ya) (Oie p on kanu bStj CAaa»(Ir»lB»0)(kav jo) root *•« C re an ) Cl Koboraio (eWm'b 

Campbell (tam tO Carlscrana (kariskaoo Carao (Praoec) (kl eS*- ) rhVJloo *ij)f ip pro i cbeei 

CampbeUtoieo (kam el oj) orCsrla raon <4t«n or Caovery (kam O>arkonr(ka« k«f ) ryn yt IMJ 

10 * 0 ) Csrlsrube «r l^rUrub* ii'cJ Kbarko? Chi PI 

CMspMtb»fia»p*eci«) (Sorls rao) C^eropfoa/ Omrierol* (»1 ir »f «•! l tblocftllla (cbto-che* 

(dM P'91 IJmpd' CirmagooU (\ir mlti ;o Cu^inirca pron idxMloitesaU! (enar tjrs n^o^atteblagbl ) 

Caitaa or Ca^a* (kl ChuofcM 


Lifsiia UnyoT (hda 
rsmpos (kdiii pos) 


Oaronl or karoay (kd ro 

Caroygc (Id roosb ) 

Cefot gnu (kl ro veea yol 
Cart>otblan(knr-pe Ihoas) 


iheaia) Cbaronac (sbl roe ) Xlun 

stoeira or Caeboetra Chnriraa (sbam r) CbldlndTa 

(kS-ehoi «rt) Chauimur sit Cbso rhldXktos) 


^ueseuray (alal o ray ) C b nu Cos ( he k« P a) 
Cbeieaodu (sbd 10 dv-s ) ( hlriovl (r) e re krr ) 

CheleuOonMf (.bl CJUs»lck (cUt Ikl 

(.andnl® Carpolblaaikaf-pelhoaa) (,sy««a<caliyi|») to ed'sOe i ) Chile eene 

Csnelobara (ftBtjjB Oarpsnierla Car en-o *> e Cbi«aor«u*(sbl'!v roo > n!o(k»ne»> 

lidr'rel Carpenirae (kakpS'i Ccera fegClara Chat-el Ireb pa '•bat Ci lorafch i or') 

CkDaiKlalgua (ksd gnedd' iris) CeboUa (tbS * ■ yl) . CblBia (ke«os3} 

fftea) Carplriano (luk pfs Ceb(ero*(U>d brt rue) CM clot (ebdi b> e all dblBSanaikc-ooad Bo) 

Csnisars yaso) Cebu tee boa ) kvn ieVo Hbn) Cb Bst (ks oo see) 

CABan Ckrnuatkatprc'bo) Ceeil (ew ly rhatclieraaU (ebd t<{ n. ) Cbieacrtieae)) 

Canar a (kind reesHBp Carrata{ktis Rd rd) Cefalutrbtf llao ) (haiheoa Cblessio{ke oka so) 

Canarlas \l-ni re is) Carilek oa finlr (kurnk Csg ama (IBS gd stS) Ch-I »«a (tblt-cdh* or Cboco (cbo ko) 

Ca as ry Qraad(9p Oran oasbir) CegleieMlyd) _abltliSTj Cbaa'taw 

Caoarla trinkl I ■) rcdl) Oar'rlekraf'eus Celas»(ch lino) Cbaiou tsbi too ) Oholu<n(abaloc 

Cace-anp) ( • a(k.slil«tm) Calaj* (adidyd) Sfn Cbol i» boortba CborWos (tbo t 

Canassois t . ’na) Zeitya Chat'ijooojj Choahw (choir 

Can-dlhar' orEsniSality . • ae) adds) Ch-ittooc Cho«an(cbS-«i 

Candle or Cme * 1 hauehlba 1 ©»<»is«rn3> Chris tt an « 

Csm-ee diaxidea Aigu a tiitii Cl f!etl«ol«[krIt 

Cangatio (kin gUyo) V) C2 r stlaa'and ( 

Ciogeeisa (kla-*ti Ma) ^■adh.to eK. de-C»'> S3b4 5 

Canrucu (kdn poa soo ) uhauwont (Fnioca) (sbu Cbrlsllansbidt ( 

CsstfieslUa) . m3') sLnX&m thJ. 

t*n Is t« 0 I ChsanonlfN \ Xabi/no ) kns le en-slAd 

raiiooufhtre(kan noo cbo Chsotanaiu rsbydan Cbrlsiina (kris 

C(! Boa I-eal ■ • • kerj) f-JrmtfrIj ter tlrn krlf-lee nj) 

Caoul (k»i tai ) ■ Cba«ja.i>ia ChrirtliB (krao t 

Cufiierbun (kan Icr ber > CbsuT|gng{aMr o ye 1 ChadlalghrebSd 

Can lire Csnlyre orij « Cbaeanjea (sM rbiah*) Chum but 

IJTB t. ^veatsMebe) Choucbos (chooi 

Can-toB fCbJoa) Casartebe <ki s • Ohajy (ab# « > Chupstfehoo pJ 

Cia'tdo It) El ) Casbio oriU<'bla(;ers i Cbebucto (afae-bak to) Chun Mi 

Caolyre Set Cintlra proa kbs been vk'rtce raar Cbelmatbrd (abcas Mrd) Chuouteaea {cb 

CapaBrcloiikApbtlltn the oome Is stw el mes Cercado {art W do) Chataea (abet a«) * 1 ) 


CbocbilCehlaghI) ’".kl 'i sslSi' 


(k.slil«tm) Cataj* (adibyb) Sgii Cbm i» boortba 
. 'na) Zetiya Chat'ijooojj 


g sMUs **iCslal» c 

SKiWH' 

S’absa iwbW) 

Cob ba 

Btesra'fflii.- 

CoM(iaWi 

Co U»» (ffer 

Coehabsiihs<k«<H t*® 

Co^eVlo {koehsf* J 


CborWos (tbo t»»l > 8s) C/cUa Chi es 

Choobar (chon bar-) 


. , . J CercadoiarlW „ 

orbris'an) wnrtrn Cisbern) Cercklera (ebCc tb) CTetteahai«(tl 

Cape OimrJeiu (je-rar- Cescla (kJ sbS) Crrdagm (#»* da i } CTemiilts<«ai 
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SS. 513-514] PROVISIONS AS TO BONDS - 106D 

Notes.~>l. See ss. 76 and 91 for tnsUnce where bonds nuy be required , ss 106 and lo? for bonds for 
keeping the peace, ss 109 and 110 for good behaviour bonds, s 217 for bond from complainint and witnesses 
after commitment, ss. 57 and 169 for bonds taken at the instance of the Police Seess 112 and 12S for proceed 
mgs in security for keeping the peace and good behi\iour and s 499 for bail bonds of accused and sureties. 

2. Forms.— Schedule V, 1 orma XLIV to LlII A notice to show cause must be m Forms 45 , 40 
and 49 of Schedule V 

3. Effect et amendment to tnb-iec. ( 2 ) and of snb-see. (6).— These amendments ' will enable 
proceedings to be taken against the estate of a deceased surety where his liability accrued before his death 
SlaUment of Objects and Reasons The proxisions apply to all bonds, whether executed by principals, 
sureties or witnesses. 

4 Applisatlon of lection.— The provisions of this section apply to all bonds whether executed by 
principals, Sureties or witnesses. 

(i) To bonis Jot proiucixon of personshefore Pohce—Rs there is no provision m the Code authorizing 
a Police-officer to take a surety-bond for the production of any person before the Police, such a bond is 
ab tntho %oid, and a Magistrate has no power to alter it and impose fresh obligations thereunder, llC. 77. 
Butthis has been</irrtfff/;^/mH 11122 P.R. 1913ss 14 Cr. L.J. 631. &r;Notelttos 497 But in 42 B. 400 it was 
held that the Presidency Magistrate of Bombay had no jurisdiction under s 514 of* the Code to order 
forfeiture of bands taken under ss 106 and 107 of the City of Bombay Police Act, 1902 

(« J To bonds under ike Rtsiros Abkari Act / of 1836 — When an Abkari Inspector forwards a bail 
bond taken by him under rtf Act s 43 to a Magistrate huing jurisdiction to try the offence of 

which the person bailed was accused, the Magistrate is not to be regarded as a mere executing officer, but has 
the same disaetion which he would have had if a defaulter had failed to appear before his own Court be 
should call upon the defau ter to show cause, why the penalty should not be enforced in accordance with the 
procedure Uid down in this section, 18 H 43 

(i») To bonis under the Indian Railways Act 1890 —This «iection la made applicable to bonds 
executed under s 123 of the Indian Railways Act IX of 1890 

(iv) Magistrate taking bond for appearing before another Mag ist> air— W a Magistrate takes a bond 
from the accused to appear before another Magistrate, the bond is not invalid, 2 Bom. L. R. 989. 

(p) Presidency Magistrate, Bombay, cannot order forfeiture of a bond taken by Police under a 107 of 
City of Bombay Police Act, 20 Boto. L. R. 379. 

9. Vbo can determine forfeltore of bond?— S 514 in its opening clause deaU, first of all with 
bonds generally and then with a bond for appearance l>efore a Court So far as the bond:> generally are 
concerned, there is a provision that action may be taken by the Court by which the bond has been taken or by 
the Court of a Presidency Magistrate or a 'lagistrate of the first class. But in the case of a bond for appearance 
before a Court, the tribunal indicated is that Court and there is no other tribunal Where from the terms of a 
bond, the appearance is to be before the Sessions Court a Deputy Magistrate has no jurisdiction to initiate 
proceedings for forfeiture of the Iwnd The Sessions Judge has no jurisdiction to delegate that power 
under s. 516 which deals with the lei y of tlie amount only, 14 C. W. N. 259 a 10 Cr. L. J. 243 A bond was taken 
for appearance before a Magistrate at Karjat On default notice was issued by tlial Magistrate Meanwhile ihe 
case was transferred to the Magistrate at Chalapur who forfeited the bond and directed the accused s penalty 
Held, the latter Magistrate had no jurisdiction as he was not the Magistrate who had taken the bond or before 
whom the accused had to aiipear on the date oi default and that a. 531 does not apply, 16 Bom. [>. R. 84 b 2 Bom. 
Cr. Ca. 183 » 19 Cr. L. J. 295 

PRACTICb 

6. Proceeding! are in the natnre of a ettU proceeding.— The proceeding to realize a penalty is of the 
nature of a civil proceeding, and Uie person against whom it is held is competent to give evidence on 
oatli In his ow n behalf, and is also entitled to go imo evndence, 19 W. R 87. See also 4 C. (865 F B.J 

Proceeding ts not a ' ertmtnaJ lnat‘— In a proceeding under this section no charge necvl t>o vlrawti 
up, but after the Magistrate has satisfied himself by evidence of the brexdi of the bond, he may at onctv call 
upon the person concerned to pay the pena!t>,or show cause why it should not be paid. It would semi Ihetiw 
fore that the proceeding cannot be held to be a tnal in the sense of the Code, 2 U. 169. 

7. Boffielent evideace mut be recorded before iasalag notice to show eeaie.— Ttic words » vt)*. • w , (( 
b prov ed ” imply that evidence on oaih should be taken by the Magistnn as to the forieltiinv <vl \vvvv» 1 
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bond, before calling on the party bound thereby to pay the penalty or show cause why he should not do sa 
The use of the words ‘ whenever it is proved ' make it necessary that evidence should be taken and recorded by 
the Magistrate in the usual way in order to afford a foundation for his jurisdiction to call on the party to show 
cause and to declare his recognizanceforfeiicd When this is not done, there is a failure of jurisdiction, and the 
defect cannot be cured by silence, neglect or waiver, positive or negative of the party interested, 11 B H. C. R. 
170; 10 C. L. R ATI. The procedure prescribed in this section is an exception to the general rule, ‘thataman 
charged with an offence can only be convicted on evident taken m his presence ’ see the judgment ol the refer 
ring Judges in 4 C. 885. 

(0 Migtslratt. utuil be satisfied thddefantl wit sitl/ul — In proceeding to forfeit a recognizance 
under s 219 [514 (,11 a Magistrate is bound to form a reisonable opinion that there has been a wilful 

default before issuing the process— (// C Or ,Qlh Apnl, No 686) 

8 Motlce to show cause ihoold be given to anrety. — Before a warrant cm be issued for attachiogthe 
property of a surety, he should be called on to show cause why he should not pny tlie penalty mentioned in his 
bond and it must appear clearly on the face of the record that he had such notice guen him, 15 W. B 81; 
7 B. L B. App*. XXXVII j 9 Vf. R. 4. A mere xerbalor unrecorded order to show cause Is not sufficient The 
notice must be m Forms 45, 46 and 49 of Sch. V 

g. On failure to show cease UagUtrate may decide on evidence elreidy recorded —'ll no cause is 
shown or if the party called upon, declines to cro>i>«xamine the witnesses, the Magistrate may of course proceed 
to dispose of the case upon the evidence as it stands, that is on the e\ idence already recorded by him in the 
absence of the party before issuing the notice to sfiow cause It is obviously sufficient for the purposes of justice 
that the pvty has had the opportunity of ooss^xammation. 4 C. 865 (P.B ). 

Absence of agent— Forfeiture of recogmsance—M the agent of the accused neglects to attend when the 
case Is called on, the recognizance bond may be held to be forfeited and the accused made liable for the 
payment of the penalty A Magistrate has no legal authority to secure the attendance of an agent by such a 
bond, 56 H. C. R. Cr. Ca.64. Sees,% 116 and 205 under which agents may appear 

10. When party appeari to ehovr eaose there most be a regular Jedlcia) trial and legal cngnlry.-'* 

There must be a regular judicial trial and legnl enquiry before the pomshmenl can be inflicted, 18 W. R. 54 3 B. 

L. R. Appx CbY; 153 , 10 C. L. R 571. ' The language of s 514 does not indicate that the final order making a 
person bound by a bond to pay can be made without taking any evidence in his presence or giving hlmanoppor* 
tunity of crose^xamifiingthe witnesses on whose e\ideiice the forfeiture is held to be established B xnerjee 
] ‘Before it can be declared that a bond executed by a surety is lorfeued, there must be a formal finding arrived 
at after taking evidence in the presence of such surety, which evidence must prove that the principal person 
has so acted as to necessitate or render it ad'isable that the surety should by reason of the act of the principal 
forfeit his bond' /zr Wilkins, J , 29 C. 440. 

(*) No charge to be framed — See 2 U. t69 Note 6 

(.ii) Forty must be allowed to adduee evidence and Mtgxslraie must tssne summonses for appearance 
of the defendants toilnejses —See 11 C. 77 ; 23 C. 440. 

11. party charged to have opportunUy t» croiS'esaintne wllncMe* — A Magistrate is not justified m 


examined by the party showing cause upon the occasion when cause is shown against the rule, 4 C. 885 (F B.)““ 
4 C. L. B 243. The mere fact of the person for whom another stands surety being convicted of a breach of the 
peace ought not to be sufficient to make the surety bond executed by the latter liable to forfeiture without any 
evidence taken in the presence of the surety to show that the forfeiture has been incurred, 25 C. 440. 

EVIDENCE 

12. Evidence taken at another trial not legal eridenee.— Evidence taken m anoUier trial and admitted 
for the purpose of inquiry under this section is no legal evidence against the accused, 13 W. R. 54 3 B. L ^ 

Appx. CLT { 10 C. L. R. 571 ; ll 6. H. C. R. 170. The record of a case to whfcli the obligor was not a party and 
which was not tned before the Magistrate by whom the bond in question had been called for, was held to be no 
esidence os to Uie obligor's liability in the matter then before the Court, 1891 A. W.N. 183. See aLio Note lOitwve. 

18 . Party charged may blmitU give evidence — Siee Note 6 abo\e 
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PROVISIONS AS to fioNtJS. 


lOJl 


II. AdmUsIbtllty ot prevIoBB Jndjineat of cesTletiOB— 

(a) /is against fnnapal —Whtn ihe bond is given by the person bound down to keep the peace, 
the judgment convicting him of a breach of the peace is admissible m evidence against, and may form a 
suffiaent basis for an order under s 514, he having had an opportunity of cross-examining the witnesses on 
whose evidence the forfeiture is held established, 2S C. 440 ; 4 C. BBS (F.B ). 

(4) As a^ainsl the surety Is it neeess ity for mattttg the surety liable to re adduce et idence of breach 
of the bond by the principal case of a siiret) bond on condition that it shall be forfeited if the person 

for whom it is given is convicted of i breach ot the peice, the judgment in the ca!>e m which such person is 
convicted would be admissibe in evidence against the surety under s. 43 of the Cindence Ad as evidence 
of the fact of conviction, which is a relevant fact in the case, 25 C. 440. The mere production of the 
onginal record or of a certiried copy of the original record of the trial m which the principal had been con- 
victed of breaking the peice within the period covered by a bond would not be conclusive, if indeed 
It would be any evidence agiinst the surety in a proceeding under this section Where the bond is given by 
a surety ana the condition in the bond is that it shall be forfeited not if the principal party is convicted of a 
breach of the peace, but if he commits a breach of the peace, the judgment convicting the principal of a breach 
of the peace is no evidence against the surety who was no pirty to it, to prove that the party bound down to 
keep the peace has really commuted a breach of the peace Sudi a fact must be proved by evidence taken in 
the presence of the surety, unless it is admitted by him, 25 c. 4*0 ; 11 C. 77. The previous conviction is not 
an estoppel, because the nature of the proceedings is charged and the surety had never had an opportunity 
of contesting the conviction, 18W. R,87. But this view is not accepted in and Where a 

person has given a serunty bond under s 1I8 lor the good behaviour ot another and the principal during the 
term for which the bond is in force is convicted of an offence punishable with imprisonment, the production of 
the conviction, and, if necessary, of proof of identity of the principal is sufficient evidence upon which the 
Magistrate is authorized to issue notice to the surety under this section to show cause why the penalty of the 
bond should not be paid. In such a case n is for the surety to shovv what cause he can. It ts not incumbent 
on the Magistrate to re-summon the witnesses on whose evidence the principal was convicted and practically 
tore-try the case against the principal, 21 A. 86 foUosied in 32 P. R. 1603 and 226 P. U R. 1611 13 Cr. L. J. 

401. But the conflict of decisions has been set at rest by sub-sec. (7) which is newly inserted. See the SeU 
Com Rep in the preliminary note 


BREACH AND FORFEITURE 


18 . Surety-boBd must be coBstrsed strictly.— Note 3 to s 499 (t) Bond not warranted by taw 
eannothe enforced — a person was ordered to execute a bond under s 110 , but by mistake abend under 
s. 107 was taken, kela the bond was bad in law and the order forfeiting the security furnished by him was set 
aside The order against sureties was also cancelled, 32 P. R. 1803. In a case under s 498, 1 P C, there is no 
legal sanction for the Magistrate taking cognizance, to issue a warrant 10 comjiel the complainant’s wife to 
attend as a witness without first requiring her to attend by a summons, as required by s 252, and it is only 
w hen the summons is neglected that severe measures can be taken Held, that under the above circumstances the 
security given by a person standing surety for producing the woman in Court, is against law, and cannot be 
forfeited, if he fails to cary out the terms of the surety bond Held, further that in such like cases, forfeiture of 
the whole sum of security is a harsh measure in the absence of anything to show that the surety was really 
responsible for the disappearance of the person for whose appearance he stood surety and without inquiry into 


C Gr, 18M Jilarch, 186S, No 4801 

(i») Failure to appear on day other than WTierea defendantcharged with 

an offence bound himself to appear on a day fixed and did appear accordingly, but made default on the next 
day on which the case was called, held, that there was tx> forfeiture of recognizance, 4 U. B. C. R. App. ZLIT 
(Madras Rules, pp 13 and 14^ When the bond executed conditioned thattlie accused should attend on a 
specified date, and default w as made on a date other than the speafled date, it was held the penalty should not 
legally be enforced, Velr II, 663. B having bound bimseUby personal recognizance to appear at a Magistrate's 
Court on the 17th January, I890,or until the disposal of the case, W executed a bond as surety for z appearance 
at the aforesaid Court on the aforesaid date The bond was not in accordance with Form Hi or XLII of Sefa. V 
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c^the C<.xi 2 , C-et beir^no proM^-on in the IwndtTfthe cortinuej nueritnceof cntil othenn«« di*tc**i 
b> the Cout, or for /“j v enJirj: on ew'j dt\ the in , 1111 % J> to npj^ai on th- SnJ Jure, to 
vrhKh «.U\ t''u hemnc hod hexn nd,\oumed Jle \ ihtt t*^ ^irtiy-KoM in„ t ^ co-<in.eJ «:tnctl> and as 
ncconiir; wthegrAnTO\’.u<r\\oou tructicnof tVebo~ V, ^ didts.' bird hin%<<U to ‘^ecu'ethe -vnendatict i? « 
am dve other ihtn the iTth Itn«\r> .-Tj Wrd vns. not { v^ciied Rataalal 517. A Mainstra e fixed 

t*"e he.»nr^ o' n ui'.e on a ^^Ul>d^^, and on the faJoninj Moixlit tv*V. up Ihe case and on account of th* 
norKi} petnnce o' the ncai>ed on.lered the forVihreo* the bonds c.vecu*ed h\ the accu'Cvi a“d their ^eretift. 
// /.thtim the pvticvUrarcu- *anceatM the case, it m-u* ikI U ■* micntion o' the remionen. not to a-'wer 
t> their Kill, and thit it u u tl u Courts nii taVe to ti\ the date ar I a ihe\ Mere i ot bound to appear on 

tVdu fo"oMin'* thelxs- bou.,ht n-<t thea'xetohavel'eenf'v-itted 5C.W K 5l9 

(in) /-u*r/ /o cfff-r V/ 'ey j C'ar/ >^fr yutrt' sa rhi »» / •tyru'arr — \\*h«n the roreV 
bond gaiu-anteed that the acca'^ed ahould appear bcj.« a Depjt> '!as:is»nte be •«n?Mhonatheca>eMa>pcod nr 
bu* the ci$e mas suhj<\,eemN rans-crred to the Coin of the Di nact Ma?i *riie bt' -r vrhotn thea'cu>ed 
{ai-dta appear ir i. that t*-e ron-appearar-e of the accas^ed at the Court of the Dism Magi tra*e aras »■' 
a treaJi o f'e condition o* t*^ bon!, wbidi oaS gi^aran’eed. t*** appe.jar-e ot the axi&ed be're the 
IkputT \Iae^^‘Tate S C. 1D7 ben: the urJejv indir^ in a bail bo-i was to produce the aarused la the 

tout on ea^rj date thaljuaa beMrdAVhei ty nhoreier/ttjujred a*aJ in asen/de Ju.’X e w’ 
and <ub^eq^'e^tl^ the Uis net Maga tra e called on the «uretie!» t a pnxlece the a'cai>ed berorehi'n a-'d ontbe- 
failire to do «o deciared the K-nd orca’cd, kt J, that the <asev,e'* Men: no bou**d to pnxluce bef ve the Di'Jnt 
'la„a rti**, aa the a\ved> - Mherea-er requnrd** inea-t on’> that a rrqui i uata nt^h' be made ba the Ccct 
o' he«jaa f T the prodocnn of t''e acctt-ed in that Coot, SS C. 745 \ baiWaoad pr'iiding orS foe i'^ 

produaioa of certain aceu^ed peraorj. be'w; t'-e ‘tesssO’*' Court on a ceratn da e u conpaed Mith br t'- 
appeAnreeaa* «he aen.'^d be ve ^u'ch Coirt 01 date, an! the '•ireiies a-e no* N?-rd tojrod-'ethert 
'•u’S*v,i'ei.tl> be* are t'^e V'l^tTa•.rt hla.,i ra*e. \ baiVtoi nd to p’Tdnce t^'C accused itt Uie hessians Court on 
ewrv dt*eti'cedf-'rt‘*eheannco an appeal, c«ruhene\a:r resi.i*ea! i a'-o ccnp-ied mih b\ the atte"dda*« of 
the accused dinnu the heanne ird tho-gh a ^e^u iiatitnuM te rvade b\ the Coi rt ot ^e^»hn fart'*e- 
>jhsequent ptav'uction in that Cou*rt, the sureues sre not bsi nd to j-eod.'ce them therea{*er be •« the Dn*Tt 
Magistrate. \ baiRon! s.houU contain adear leoii-o -c the prviucti'n 0 l*'e accused beore the Court 
o*cer Mh\U» to taVe ^aea^alne'. to secure their sxrrender I'altare-cnnani’thena taj-ailiniermsot theammir--* 
bes/TM AfcrJ -■fJ Cirf* -r Ord.rj »/• *i» A/ffA C*s»* C> ^ rr / A*// M* rrj rrtJ t-i 

\\ here a siren coivlm an-nl lh.at he would be re^pa rvibi- K»t th- ci'nainixd pre<ei>ce o* »n a ■cit.ed peison »t 
one Co.rt N T-d-. it was ht J. that the su-en m i> Telea<«a! ta'ni I i’ i in under hi» rccoirnisance b> the 
l-ertnisjAa a Mhi*h the Loirt at A “--da caa’Cthe icn-^!wtth'u* the sjr*t\ s consent c‘ leaxini; that place oa 
bia.ire^ arla’-o h> saibsev^i ei t trarderot t*'ecas^ to ano herCourt— t’^eCoort at Cro, IS \T R. 5S. \ ba*'* 
K^nd ba Mhi-h vtseties bin! their'ebeN taK reaj-o-'ihl* rar t*-e appuarinn: of the accused, dimK{^ H'fr^ 

I w**f> »s isf-c-'i *s caiinat be faciei cd it ti'c acetAcd absco-! a* er the prehruruara inquiry and dnrarc tV 
trial a* the Scsmo-sS W R SS , IS A. 1.. J 531, S Ran^ WU 

fi )S *Jsrk 1 vj jc r /r — ^ r n: r /ex—'h -ti-V “erttn- rd,— Laerj bondUXenunderihe 
proauaa-^ of the Code a> securtta fev the per*c*raan-e of a pro— lae riusi reces^an*) inciude a mon-j penahy 
to, the leea-h 01 swh paun «c \ docao-ert M*‘l'h does ix> pniaade for penalty or loe*-4t-re of any laoi i» 
me-e M'aste paiaer 17 Q P E. R. IIS b t Cr L. J ^4. 

« t SrrJ M Ai ../y*ear wArre'er- f d »/>. r rr-x. *-A/ m\‘"f »«vs/Ar jpite*.— Whert 
the condi’haa of baij^a-'d, giaen ba the accused and bv the suieta m in that the acei^ed sh ao’J appear »hea 
C4llmlip.an It M vs Ar’d the accuses.! •xrda^esuretv Mrenfenuiied to Teasorvabl- no*ice of the unae at Miadsth- 
terrner wva^ld be tas.-\uited to at eosl— V if C AVu, 4 'j O' mK-y |s-n, 5 H. H. C. R* XT , 4 K. H. C. K. 
Apyx. XLT The s\*ie*a is alwaa-s a is^M-ed a fixed n*Te a»id-n which to pevluce the accused 1SS5 A. W K 

[rth -1 "Sir'd »*aT V •‘Is ti '-Bia 4:/*s 4 ? *t ' j - rt — There i< IV I'Vcd in ro,cin"'' 

sk' nsiar*s on Kail to execu'e recoscni-a-ve to appear Kti t •ne to time as t’*ey raaa bemjuned un il thecla«e 
o' the traal Dc'Te proc-edi-c ta en'erce t'^e pena’*> it !•> to. t necesva’a ta gaa-e them nolicv — C Aku. 
I*'t A e»*.W is*j .h \ iSi.a^.) There i» no * eqal in resjuiang a'cas-ed j'crsons to eaecu*e recognranccs 
to appear on eaeiy day 'rtma i''e date o, theexecurtono t''ereec'!;ri*nnce u-ttl thedase of the tnal, 6 M H. t 
K Apt.\ XXX.TIII. \ pe-<oneaecuaed aKnliw ■'appesrang at the f m W,\\ira ot at other utnos rea,ui*cd. 

He appea-edon the fr«t daa oandi imcd in the Knvlatid wv. a-erbala directed K* appearonasuhseqocntdaa 
He Uikd to con pb w» h iV a ct‘^ 1 diiecn an t > atteiKi »t a certain titue and plact, li M-as jbdA that there »» 
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no ill«gabt> in th^ forfeiture of his recognizance, Weir II»SS8. The liability under a bond conditioned for the 
appearance m Court ' up to the conclusion of the case* does not cease until the accused appears for receiviiig 
sentence and not when the Judge hnds that the case against the accused is proved, 32 P. R. 1914 16 Cr.L. J.74. 


16. Saretiet to a ball-boad dliehapged on talcido of secased. — Where an accused has committed 
suiQde, the sureties are not liable for the default of his appearance, and the fact that the sureties did not take 

steps to pre%ent the accused from committing suiode, even though such possibility maj have passed through 
their mind, does not amount to such neglect or default as to maVe them liable on the bond, 37 U. 156 ; 16 C. 
K.550 = 13Cr.L.J>S92. The principle laid down in v. 6 Term Bep.S0 and Crthco, 

IS East 457 and Robertson v Potterson 7 East 403 foltotoed, see also IB Born. L. R. 663 = 17 Cr. L. J. 393. 


17. TIhat amonnU to a breach of bond for keeping the peace.— Notes 112 and 113 atp 210 

has frequently been held that a bond to keep the peace cannot be lorfeited except on proof of the commission t>f 
an offence involving a breach of the peace and that the use of the word ‘probably’ m Form X, Sch. V 
limits forfeitute to cases in which a breaidi of the peace is the probable and not merely the possible 
result of the act of the person bound over Thus a conviction lor theft or for wrongful confinement and 
extortion will not justify a forfeiture of such bond (IS W. R. 63; 19 W. R. 48). nor will a conviction lor the 
abduction of a woman (7 P, R. 1906) In the present case a secret attempt to poison a person cannot 
reasonably be regarded as an offence which would probably result m a breach of the peace, 23 P. R. 1912 ^ 
47 P. 15. R. 1914 s 262 P. R. 19f a IS Cp, L. J. 60S. Before a recognizance can be foifeited, it must be 

proved that the accused person has either personally broken the peace, or abetted some otlier person or 

persons m breaking it The mere fact that the accused is a servant of one of the two rival parues for 
whose benefit the breach took place is not suffiaent, 11 W R. S2. A person bound down to keep the 
peace, some Utne afterwards, wrongfully confined and extorted a sum of money from two ryots, who 
were supposed to have committed theft on bis lands. For this offence be was fined, and his recognizanee 
was forfeited. Held, that the matter ought to have ended with the fine, and the order as to forfeiture of 
recognizance was bad as no breach of the peace bad occurred, for the r^ots bad offered no resistance, 
19W.R.43, also IB W. B.63. in 7 P. R. 1906 » 4 Cr.L. 27$, a person was bound over to keep the peace' 

or, not to do any act whicli would cause a breach of the peace. He, however, committed the offence of 

ohdueUon within the penod covered by the bond. Held, that the bond was not liable to forfeiture, the 
possible consequence of the offence committed being too remote to render the offender liable to forfeit his bonq 

18. Vhat amoonts to breach of bond for good behavlonr.— s. 121 and Note 111 at p 209 The 

powers of determining the extent, if any, to which a conviction should Justify the rigorous measure of forfeiture 
should be reasonably and moderately exercised. 7 F. W. R. 1914 = 62 P. L. R. 1914 = IS Cr L.J. 435. The man 
who stands surety lor another should always be treated in a considerate manner and it is contrary to 
all pnnciples of justice that he sliould be held bable for a sudden act of violence, especially when he himseU 
belongs to another village and has no possible opportuni^ of controlling the every^lay life of the offender 
When men stand surety m respect of s. 110 they undertake liability for such good conduct ony on the part of 
the person for whom they stand surety as is indicated by tlie arcumstances under which the security was 
demanded. No man would ever undertake to be a surety if he was thereby compelled to undergo liability for 
any conceivable form of offence committed by the person for whom he stood surety, IS P. R. 19i3 = 14 Cr. L. J, 
S75. In this case A was required to give security lor being suspected as a thief and receiver of stolen property 
and £ stood as his surely A was subsequently convicted on a senous charge for an offence under s 326, 1 P C 
A</d that .5 i bond should not be forfeited ^ ^ ’ 

good behaviour was convicted under the 

action under this section, although hav 

exerase the discretion conferred on him by sutxcc (5) of this section, 1906 A. W..N. 13 = 3 Cr L. J. 91. Goo<t 
behaviour includes peace and he that is bound to be of good behaviour, is therein also bound to keep the peace 
(4 Staph. Comm. 376 ) Sees 121 and Notes thereunder. 

' 18«A. Bond may be in one dUtrlet and brcaebla anethar.— .S'rr Note 114 at p. 210 

19. CompoaBdlng of otTenea will not pravaat ferfeitue.— A Magistrate is not prevented from taking 
steps under this section in cases in which a breach of the peace has been committed and the parties acting 
pnv’ately had compounded the offence, 28 A. 202. 
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The code of Cruhnai. froceddre. t^hap. XLII, 

20. l8itBeees3ar7tot&keactloiiimme(tlftt«1;»(ierbreftCh7-.^^«Note 116atp 2ll If on failure oi 


recognizance, the Magistrate ought, at the time of making the order in respect of the second alleged offence, to 
take into consideration the fact that there is an oustanding recognizance, and determine once for all 
whether he will proceed on it or not. If he does not make any order for forfeiture of the recognizance, it 
must be taken that he is determined not to proceed on it for that particular breach, and lie cannot after the 
expiration of the period covered by the recognizance, and after making an order for such second charge 
rc<onsider and add to such order by directing the forfeiture of the recognizance, 1 C. L. R. 134 ; also 8 a Iv R. 
406 , 23 C. 440 He cannot proceed piecemeal by passing a sentence and subsequently passing an older 
for forfeiture When he orders forfeiture, he should inflict lighter punishment than lie would otherwise indict 
26 P. R. 1904 hut 111 26 A. 202 thesis Rulings were entirely disapproved of, and it was held that a Magistrate 
who convicts a person (already bound over under Chapter VII) of an offence involving a breach of the peace 
nad passes an appealable sentence, may very uell wait until the period of appeal has expired or when 
an appeal has been filed, till it ib decided, before he proceeds to take action under this section Also 
when a Magistrate so convicting is unaware of the fact of the accused being bound over, he can institute proc^ 
ings under this section only when he becomes awareofthe execution of the recognizance bonds Cases may also 
occur m which subsequent proceedings taken after the lapse of a considerable time may beheld bad In viewd 
the conflict of views on this point, a Full Bench of the Punjab Chief Coun considered the point again and held that 
when convicting a person of an offence involving the forfeiture of the bond for the peace, if a Magistrate, who 
has knowledge of the fact that the person before him, has by his conduct forfeited his bond, does not mike any 
order for forfeiture, he must be taken to have decided not to take action on the bond m respect of that paru 
culat br^ch oi the peace and that he cannot theteaUer reconsider and add to his order by directing forfeitijre 
oithe recognizance, 13 P.R 1918 a>7F. W. R 1913 14 Cr.L 3. 67 of 26 P. R 1904 a l Ce. 

6P. V.R. 1913 «i9SP. L.B. 1919 <-16 Cr. LJ.194. also 38 P. R. 1903. In 44 A. 657 it w as held that where 
proceedings for the forfeiture of a bond for keeping the peace have been commenced before tlie expiry of the 
penod for which the bond was gtven the fact that such period has expired is no bar to their continuance, 
(26 X. 203 referred to ) 

21. Does the bond continue to be in force after further breathtotthtn the perwd 

covered by the 6<j«rf~When a bond for good behaviour is broken and the punishment for such breadi is 
completely suffered belore the period named in the bond expires, the sureties, when paying the forfeiture should 
be asked, whether they agree to the bond continuing m force, and if they do not agree, the Magistrate should 
proceed under s 126 (3) and demand fresh security, 1904 17. .8. R. 13 In 4 a ff. N. 121, there was, however, an 
obiter dtclum thit a security to keep the peace once given is sufficient for that purpose so long as it 
remains in force, m respect of every act of the person bound over breaking any of its conditions. But, having 
regard to the language of Sch. V, No li, this view is not correct, because the terms of the bond are 

Partial enforcement of bond extinguishes ti tvholly — See Note 118 at p 211 The forfeiture of a part 
only of the amount ol a bond operates as a remission of the balance, and therefore the right of the State to 
recover such balance is at an end, and it cannot be regarded as forming the penalty of a new bond, A furnished 
security m Rs 150 for his good behaviour for three years He commuted a breach of the bond and Rs 25 of 
the penalty were forfeited He again committed an assault under s 352, 1 P C , withm the said three years, 
and the Magistrate proceeded to forfeit Rs 25 of the aforesaid bond Held that his order was bad In law, 

41 P. R. 1889. 

22. Are both principal and surety liable to pay on forfeiture of bond?— Note 117 at p. 211 A 
person who executes a bail bond for the appearance of an accused is not a security m regard to the accused s 
bond, but has himself undertaken to produce the accused or in default to forfeit a sum of money Therefore on 
forfeiture of the bond, the surety is not discharged by the fact that the property of the accused has been sold 
under s. 88 and forfeited to the Government and the amount of the accused 3 own bail bond has been recovered, 

10 Cr. L J 294 (M ) Upon the forfeiture of a bond by a person to keep the peace for a term (s 107) the surely 
is liable to pay the amount specified in the bond m addition to the penalty paid by the principal The object 
of requiring sureties is not to ensure the recovery of the bemd from the pnnapal, but to serve as an additional 
security for the pnnapil 5 keeping the peace (w 29 A 206) This is not a case of ordinary suretyship for the 
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pajincnl of miMicy, SS C Ml yW**^ ItMO. B. R.(Cr. P. C.) 3t « t Cr^ L. J. tl3| «fv*rc ft it A/^ thit 

*hen The amnunt of Iftc bon J b-»% l>«-n er*lkctc*1 from llic perwin fmun.l over, th«*fc it no tramnt for miling 
a fresh drmtnd on th'* «uttnics The aurtllcs mjutrttl by a. JOi or ^ 1 10 are mmly snrctiet in the ordinary 
•kcTscof ihctmn. Tlio tnl-^le that the pnnopal trill be ofRornl i^-hiviour. and in ca«^W n breach, the 
pnnapal and »i!Tetirt arc yaintty and »cvcraTT) baWe for the *tmi ivnmed in Jhc l>ond and no more. The 
IKnalty it not iT«iulrtsl to l-c |viid twice o\tt Sff abo M P. R. iMi. In m) oj'inlon the jurctlet to sodi 
arc onlmat) sureties. WTicn /I jiromitcs in a l»>n \ to pay Rt. 10 to /.* on a ceruln contingency anting, and 
Cand /?tul>tcni< an unl'TtaVing tol-* surttiet for A It can only m/'an U»at /?, at m'nt It entitled to a penalty 
of Rv 10 which he can fecotTf on «hc said contingency ariting irom anyon*- or all of tlirce pertont CDncemctl, 
it it lc*t to the option of the (joxemment to select trom anuxig the three nvn tlial one against wlmm it will 
proceed, or it plc-ttes. it may jTDCre«l against all three or any t»-o and recover swdi fraaiont from eidi it it 
nuy ihinU fit. JM P. U R. 111! — II Cr. L. J. «t 

H'A. Porfcltare of bead afalait larcty whera principal b sot bosod.— One k A' wa.f arrested in 
Gwalior under w irrant iMiied at Montgomery tie watfcleavnl on toll on C £ standing surety for him. He 
faded to ajipcar before the ^!aglMrale at Monigomcfy , and that ofliccr lorfciled C A'l secunty Tliearrcsiof 
k A' was thereafter found by the High Court tolutclwen IHegaland C. A. then applied forrctisioii of Uie order 
of forfeiture, keli, that although k A* Ui< prindiial, was under the circumtUnces not litWe on hit bond the 
surety C A1 was not free from liability on that account b 12A oi the Contract Act only espLiins the 
quenium of a surety's obligation when the termi of the contract do noi hffltt and h.it no reference to the nature 
of the oLbgation of the prinapal, 1 Lat. 101 (IS B. 097 foU-n-tS^ 

13. Order for Ifflpriiaameat cauiel b« mad* before attachmeat aod tale of preperty,«-The words 
** and cannot be reoovercd by sudi attachment and sale * indictte tlvst it is not competent to a Magistrate to 
direct that in default of payment the person whose rccogoUance it forfeited should be imprisoned, without first 
ordering an attaefament and sale ot his moseable property, 10 C. L. R.97I. 

34i ReeoTery of peoalty U bo bar to proteeattea ander Peoal Code.— There is nothing iii this section 
tihidi presents an accused person who bat forfeited his b-ilVbond by default oi appearance, from being 
proceededagainst under s. 174. 1 P C. notwithstanding his surety has paid die penalty mentioned m the 
recogtuaanoe, 10 W. R. 4 1 B. L. R. Cr. i. 

35. LtabOlty of rspreseatatfse of deceased earety.— Sub-sec (6) by which ' the estate of the deceased 
in the hands of his represenlaiivei will be liable tekerf the luabtltJy hit acerued bt/ort hit death is new' It was 
heldHia words" person bound" do not Indude thcfepresemitlvc of •» decensed surety, and such representative 
is not bableto be proceeded against m a summary proceeding under Qnpter XLII, 31 P R. 1894. 

36. Sonion of penalty may be rtniVtttd— ReTlsIoB.— The High Court ll was formerly held had no 
power to reduce the amount of recognizances wbidi havebeenforieiled , liut in die case of hardsliip the matter 
should be referred to Government, 3 C.7S7ea3 C. L.R. 408} abo 8 C L.R.73, 19 W. R. 1 { Ratanlal 20{ 3 P. R. 
1883. But ail these cases are no longer law, being deaded under the old Codes Now, die present Code (sub- 


ArvER, J , tnCr Kev Case No 77 ot 1907, hhidras High Court See Note 2 to s SIS In 6 P, R. 1915 16 Cr, 

Ii. J. 257, the High Court revised the order directing the forfeiture of a bond and ordered a part only of the 
penalty to be levied. 

27. Contract by principal to Indemnify his earaty li illegal.— An indemnity bond executed by the 
accused in favour of his surety cannot be enforced, the consideration being illegal, 32 B. 419 following 
Hermtn v Jeuehntr, 13 Q. B. D. 881. Aloney deposited with the surety by the principal for such a purpose 
cannot be recovered back, 1 A. 781. 

AMERICAN LAW AND CASES 

S8. inaio^oBS law under the Mew York Code.— Compare ss. 593, 594, 593 and 597 of the N Y Cf 
Pro C Therein it is laid down that— (s 693> If, without sufficient excuse, the defendant neglect to appeal 
for arraignment, orfof trfal or judgment, or upon any other occasion where his presence in Court may b« 
lawfully leqidred, or to surrender himself m execution o! the judgment, the Court must direct the fact to 

entered upon Its minutes, the undertaking of hiS bail orthe money deposited instead of 
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THE CODE OF CRIMINAl. PROCEDITRE. 


[Chip XLII, 


be, IS thereupon forfeited. (S 694 ) If, at any time before the final judgment of the Court, the defendant 
appear and satisfactonly excuse his neglect, the Court may direct the forfeiture of the undertaking, or deposit 
to be discharged, upon such terms as are just (S 595) If the forfeiture be not discharged, the district 
attorney may, at any ti me after the adjournment of the Court, proceed against any surety upon his undertaking , 
such proceeding shall be by action only (S 597 ) After the forfeiture of the undertaking or deposit as 
provided in this Article, the Court directing the forfeilure may remit the forfeiture, or any part thereof, upon 
such terms as are just. It will be seen that the above procedure refers to principal, i e , defendant and bis 
surety, and the remedy for enforcement of forfeiture of bail is by action With these exceptions the law is the 
same as that laid down in this section. 


29. Forfeiture of the bond —Bnstardy proceedings instituted against tlie defendant were adjourned 
from 2Sth May to 7th June On that day the defendant appeared and tlie hearing proceeded throughout 
the day, and were adjourned by consem to 26th June, on which day the defendant failed to appear At the 
time of the first adjournment a bond with two sureties was given which recited the proceedings and the 
adjournment to 7th June It was conditioned to be void, if the said defendant should personally be and appear 
before the Justice at the lime and place aforesaid, and not depart therefrom without the leave of the Justices. 
On the second adjournment, the defendant and one of the sureties were present. It was stated by Counsel for 
the two parties, in their presence that the bond was to beheld good, //r/rf, that the sureties were not dis- 
charged from liability by the second .idjuurmnent. — People v MxUkan, 100 N. Y. 273 ; 4 N. Y. Cr. Rep. 1J7 ; but 
see People v Swales, 33 Hun 203 It a party, bound by a recognizance, be subsequently arrested on a Bendi 
-warrant, before a forfeiture and he escapes his bail is discharged. People m Stager, HI A" arrest 

on a Bench warrant alter a lorfeiture does not release the bail. People v AnnabU, 7 Mill, 33. A recognizance 
18 forfeited though the defendant appear, if he depart before the conclusion ot the triaL People v. McOay 
59 Barb. 73. It is no defence to an action on a recognizance for appearance that no indictment was found 
against the principal at such Court Champlatn v People, 2 N. Y. 82. A party under recognizance to appear 
may be called upon on any day during the continuance of the Court without notice. Peopie\ Btanhnan, 
17 Wend 232. If the defendant be called at any suge ot the trial, and fail to appear and answer, the recog 
nizance may be declared forfeited People v Peltry, 2 HiU 523. There is a breach of the recognizance if 
the defendant, though corporally present, does not answer when Called. People v Wilgus, 5 Dea. 58. 

30 Detehee to forfeiture —It is a good defence loan action on a recognizance for a person s appearance 
to answer a criminal charge that he had been arrested and committed to jail m another country /Vo/f/ v 
Bartlei, 3 Hill, 570. It is a valid excuse for non appearance ot Uie principal that he hid enlisted as a soldier m 
tlie United States Peoples C/iumO’. 44 Barb. 118. When rect^nuance is conditioned lor the appearance ol 
the defendant on a certain day, and troin time to time as directed by the Justice, and proceedings are adjourned 
at a time when the defendant is not present, there cannot be a forieiture* of the recognizance at a subsequent 
adjourned day Piople v Scott, 67 N. Y. 593 

Si Remission of forfeiture.— A judgment on a forfeited recognizance will not be discharged because 
ot the illness of the surety at the time the recognizance was forfeited People v Makan, 14 Daly 333. A 
judgment entered against surety and principal respectively on a forfeited recognizance will be cancelled on 
motion where it appears that, subsequent to the lorieiture, the accused person had appeared, was tried and paid 
the fine imposed People v Bassemeeker, 27 Week Dig 8S7 A judgment entered on a forefeited recognizance 
taken in a special sessions in a prosecution lor assault and battery will be vacated where it is shown that the 
complainant appeared and acknowledged satisfaction for theiojuiyand requested the discharge of the defendant, 

Peopley Grossman, SM Y. Sap. 446 To warrant the discharge of a judgment upon aforfeited recognizance. 

It must be shown to the Court that the accused did not escape conviction through the absence of the prose- 
cutor and witness —People v Flegenhnner, 15 State Hep ff75. 


♦“514-A. When any surety to a bond under this Code becomes insoh ent or dies, or when 
any bond is forfeited under the provisions of section 514, the Court, by whose 
order such bond was taken, or a Presidency Magistrate or Magistrate of the 
first class, may order the person from wkom such security was demanded 
to furnish fresh security in accordance with the directions of the ongin*^ 
order, and, if such security is not furnished, such Court or Magistrate may 
proceed as i t there had been a default m complying with sucli original order 
* H sit A w««it»mea bf ArtXVlU or ms 


Procedure in case 
of insolvency or death 
of surety or when a 
bond IS torieited. 
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• 514*B. Whtn the penon rcqmrwl !v .tn\ Court rr o'tictrr to 
ctfctilr a IkidH a minor, *ucli Court or oflrerr ma) acerjt in l:ni thereof a 
I'OikI executed li) a Mirctx or wfcties rnlj 

515, All onkrx pis'cd under section 514 b\ iii\ ^^aJ.l traic otlicr 
than a l*rr< dencx MapisinlC or Drxlnct ^Il^.txt^ltL «!nll be IxTappcxIiblc to 
the Di^lncl Mapxtralr, or, t( not *o appcxicxi mu b^ rcxned It) him 

KotM.— i rint-<Iiiu llAfhtritt Bol competent to hear «pp(*L-A rr^tcli«x XIachtntc rot betn;; n 
% Oi^ncl Xtact'-iraicha^ no junvlictJnn to hear an appeal acainxt the oM'Tof n a»MDn J<h« NtiRutritc cn'orcinjj 
the penatty on fortciturc ol a tontl under a ')4 Ratanlal 131 { a Sra^ion*. Ju Sje it rot competent to hear the 

appeal S II 169 3eea.S10 (o) at to ihe result of a MaKittnlc not duty aiilhonrwl rc^l^^ttK an order under 

V5U ^rea!v>lSP I1.190S 

1. Hllh Coort may rcTlie DUlrlet Ha|titrate • onicra.— The citet in S C. 797 « 2 C. L. R. 40S and 19 
W R. 1 deaded under the Codex ol IRfll and IS 72 arc no longer of any authonty The j inxdiction of the High 
Court under XX. <51 and 125(f)i%\er) wide and gix-ex it the itower to rexixe orders un ter ihix seetJoa This 
general poucr is not taken aua) t»j the power of rexixion gl«n to it c Di<tnct Mxgfxtrilc by the xecti m xs the 
junsdiction of a superior Court nnnoi be taken away e*ce|>t l»y cxpnsxx words or recesx.xry imj ticati in (jrr 
4R.I3f) S R. L.R. 17g«* IS Cr Lii 91 also IS P. R. IMS •-S Cr L. J iSl xn I Note 76 to a. St4 

516. The HirIi Court or Court ol S«"v K n mi> dinct nnx Mi},ixtritL 

of arwilnt '^*'on tmount tliic on n liond to xpjw ir xnd tuend it xuch Hujh Court 

certain recogninncex or Court of St.-5Sion 

Hole.— Seopa efseetlOB.— Section 516 is only concerned with tl e i>ower to direct the lex-y of the amount 
due and not with the forfeiture which is a condition precedent to the 1ex7 The procedure on forfeiture is 
defined b) a. 514. A power to try the forfeiture of the boml cannot be delegxted under thix section 14aW N 
259 — 10 Cr L.J 2i9, 


bond rojutred from 
a minor 


Appeal from and 
rext'ion of orders 
under x. SI4 


CHAPTER XLIIl 


Of the Disposal or Propfkty 


t516.A. 

Order for custody 
and disposal of pro- 
perty pending tnal in 
certain cases. 


as it thinks necessary 


When an) propert) rcRardint. xxhich m) ofTenci appurs to htxe been 
committetl or which appears to hxxt been iisotlfor ihi commisaton of an) 
oftence is produced before any Criminal Court durini, my inquir) or trial, 
the Court ma) make such order as it thinks fit for the proper custody of such 
property pending the conclusion of the mqiiir) or tml and if the property 
is subject to speed) or natural dcca), ma) after recording such exxdence 
order tt to be sold or otherwise dispose of 


Note.— Section 516-A is a new section enabling the Court to pass orders for the custody or disposal of 
property during an inquiry whereas under the old law under s. 517 an order for the disposal of property could 
only be made on the conclusion of an inquiry ortnak 


sir. (1) 


Orderfor disposal 
of property regarding 
which offence com 
mitted. 


When an inquiry or a trial m any Criminal Court is concluded the Court may 
make such order as it thinks fit for the disposal J by destruction confis- 
cation or delivery to any person claiming to be entided to possession 
thereof or otherwise ’ of any property or document produced before it or m 
Its custody or regarding which any offence appears to have been committed 
or which has been used for the commission of any offence 
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(2) When a High Court or a Court o! Session makes such order and cannot through 
Its own officers comeniently deliver the property to the person entitled thereto, such Court may 
direct that the order be carried into effect by the District Magistrate 

* “(3) When an order is made under this section such order shall not, except where 
the property is livestock 6r subject to speedy and natural decay, and save as pronded by sub- 
section (4), be earned out for one month, or, when an appeal is presented, until such appeal has 
been disposed of” 

t ‘‘(4) Nothing m this section shall be deemed to prohibit any Court from delivenngany 
property under the provisions of subjection (1) to any person claiming to be entitled to the possess- 
ion thereof, on his executing a bond with or vnthout sureties to the satisfaction of the Court, 
^*iS^g>ng to restore such property to the Court if the order made under this section is modified or 
set aside on appeal ” 

Explanation X — In this section the term “ property ” includes, m the case of property regard 
mg which an offence appears to have been committed, not only such property as has been originally 
in the possession or under the control of any party, but also any property into or for which the 
same may have been converted or exchanged and anything acquired by such conversion oc 
exchange, whether immediately or otherwise 

Note.-~-lnitBdiBents.*-Sub-sec. ( 1) is amended so as lo make it clear that the phrase “ disposal of pro- 
perty means disposal by destruction, confiscation, etc Se^ 28 C. W. M. 109*. 

Under sub-sec (S) the period of one month is allowed for the presentation of an appeal or an application 
for revision where this is allowed 

Sub-sec (4) which is newly added enables the Court to restore the properly to the possession of any 
person claiming it 

Notes —1. Scope ot eectfon as enlarged Hagutrate may deal with any property mentioned therein 
irrespective ot coromisslon of any offence. — To enable a Court to act under this section, the property or 
document m question (rt) must be produced before it, or (i) be m its custody, or (c) it must appearthataa 
offence has been committed regarding it, or (<0 il must haxe been used for ihe commission of any offence, and 
one of these conditions at least, must exist in an inquiry or trial m such Court The operalion of this section 
hxs been enlarged so as to enable a Magistrate to pass orders for the disposal of any property produced 
before him— Sr i/rwrw/ of Objects and Keaions Under the previous Codes, the words "any property" were 
held to include as well property voluntarify produced before the Magistrate by a witness in the case, as 
property seized b> thePolice*Or found on the person of the accused, 13 B. H. C R. Cr. Ca. 217. Under s. 617 
ot the Code of 1882, the Magistrate could maix '• such order as *t tkmks Jit ior disposal u/ any rforww**/ 

or other proterty produced before it regarding which any offence appears lo have been committed of 
which has been used for the commission of any offence.” .Slr^ 2* C. 499; i B 630 } 46 P. R. 1888} 
10 B. 197 1 14 C. 834. And it had further been held that the application of that section must be 
hmiled to the offence actually under investigation in an inquiry or trial See Ratanlal 800. Under 
tfie present Code the scope of the section, as stated above is very much enlarged though the 
note IS lelt as it was The words " or in its custody or" are newly inserted Under the provisions of diis 
section as it now simds amended, the Magistrate has now power to pass an order regarding the property pro- 
duced before, or in the custody of the Court, even though no offence has been committed m respect of it, 34 C. 
347. \n order may be passed now, under this section, even though there has been no conviction or offence 
proved in which the property produced Sias been used, II it appears to the Court that any offence has been com 
milted, irrespective of the charge or the result of It, Weir 11, 666 } 16 M. L. J. ( 6 h. N.) 4; 11 Cr. I». J. 138 (M )• 
1893 A.W.N. 6 I 5 16 Cr. L. J. 811. The Rulings m Rataaiai 500 and 981 and 46 p.R. i 888 areno longer law 
The Ruling in 30 C. 690, though under the present Code, seems to be erroneous, being based upon the Rulmgs 

' (DwMtuMitutM lorth«ori|ln>lfub-«ee (J) br Avt XTUt of IKS, f IK 

t 8>ib.»w (0 Wkt |nM>rt*a by Act Will of l*tl • 141 

J Cf Th»Ivirt.ny Act XXIV .nd XXV Vlct . Ch*? M • | 
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s, 5P.J or TiiR iHsrusAL or rKorrRTY. 

uixlpr Ihe CoJcv In lhal ciV; In najwttmc tb** mrvwi\. tV n«.lc an «.r>W. .IlrectInK lh»* 

Wrtl.Inreppctni «hid» Ihcallcc^l r^cncc said to haiehe-n cortmittf.l to l-'drlirercl i«i ih'* »n 

wboscp-Ksesvionit «as|>iin.l TIi^ ‘;<f««iorw Judcc diMitU^c.! the a|n>riHmm ilus onlrf. ofilh- pround Uut 
Ihe order, was not one under this vrcimn, ai no oicner %ws commillM in resj^rct ot it In rrvldon. W »-*' 
comerKleil that the iJol was iTactioillv (n tJw ois’otlyol th** Court, as th- Macisira'r wlw cntcrtaine«l the 
pUml. iwsscd s jTOsIsional orxW. dclucrinR ih- Idol to «« pcliuonrr, on hi* RitinK v:c»nty and him 

to pro-Jucc It iKf wu the Court, whcncsTf railed uj’on to «lo ««-an order nnt jnstif nl 1-) the Code. 7 C. W.B 8Jl 
The HiRh Court erronrousli he] 1 that no o'lcncc haMnc 1*0^ commtticti th- order directing the rirtjoralion oi 
the idol was not an oreW under tins section and was thrrclore not api-eihlde under s. <20 The ‘‘'K" 
did not deal w ith the uwesuon ol the aisto.ly n! the Court Tlic 1 1 igh Coort Ivts pnivrr also, umlcr a- 42J ( t ) W 
to mate an) ronscrjtvntlal or iiKidental onW that may l>c Jsi«i or irt'i'cr Therc'ore it might we p=>^' 
order under this s/^ion read w nh s. 4yi as sCourto! Keslsion. arwl thus escrn*c, In any es-ent thcpowemoi 
an Appellate Cent also SC. W. K 71l| « t W. II.5M « 1 Cr.UJ.M9 In3«aBMlt has )>cen AeW 
that the first part ols. S|7 apiwars to haaereferenee toca«cs of odenct-s relating t » propert) or relating to > 
ments. cjr. where the Court directs .a* Incases olUicft. of criminal niisappropnalion or olTcnce!i ol 
descnpiion that the I’lOiperi) whidi is «t« Icn or tnlvn*rco|>natcil 1** n-storeil to Its owmer and the ast as 
of the section -ar , •• 'rAieiS 4<ai ffen vtrJ J r the eommtttton of any t'JJfnct ' must refer to cases o t ic same 
tuiturc, te.. 1 1 instruments like guns and smirds jcosluced iii Court 

2. Scope of ft 517 and 551— s S£t apjvliei only to ases where the 1 olicc .act i«t» otoUi and 
piajaidca poKediirc allemalhetolhat jrfOMdein>) S.S17 A'C 17 D 745 1 93 B. 51*, 9 A. 376; ! B 630. ’ 

j.howeaer, in SS B.5S3, was of ujunion that s. 523 appliesl espially wlieilier the ‘ciiurc h> the 1 0 i« 
under a Magistrate's warrant or wuliout a warrant .Sre Notes to t 523 

a. When lampli U prodnced In Coart. whole bnlk taken lo be prodaced -W hen a 
salt orother article 111 hulk IS produced and receivesl inesulencc as a sample ol the bulk, the whole )u 
be taken to h.a\e beenprodu^ bJorc the Court, within U»e meaning olUiis section, Weir 11,670. 

IN RESPECT OF WHAT PROPERTY OR DOCUMENT ORDER MAY BE MADE. 

4. Docs sectioB deal with ImiBottWe property r-This section does not apply to 

pert) If the word ‘property ’ comprehends both moaeable and tmmoa-able property, s. 517 ^ * 

mudimofc comprehetisiae in us me-aning than s. 522 which aaould tlius lie superfluous (53 C. 373 
18 C. W. If. 11*6 e. 15 Cr L, J. 175 1 iee also 38 C. 41 ; 1990 A. W. N. 8 1. In 4 b. B R 339 ip« 7 Cr. U J. 490, It wag 
howeaer held llutthe word ' proi>cfty tucludes immosabic projaerty 

5. Dliposal of propirty feaad la neeased^ potieiiloB ai t» which no offence U committed ^ 
Case of criminal breach of trust, a Magistrate directed by his older that out of llic money and onwm 

recovered by the Police, the sum erjual to the amount embctrlcd by the ikfendant (accused) should 

oacrtoihe complainant nnd the balance should remain wuh the Police until further orders pen ® 

disposal of the other case— S.S17’ field, that there was nothing to show upon the record tna y 
offence w'ai, committed in regard to the property found by the Police on Uie person of the accused or at it wm 
used for the commission of any offence and that the Magistrate had no authority to make the o ‘ • 

24 C 499 { Weir II, 665. Rut the correctness of this ruling may be doubted having regard to the enlargea 
scope of the present section, Weir II, 665. See also 9 C. W. K> 519 and 22 B, 8*4; 34 C. 3*7 dissenting jf^>» 

80 C. 690; 11 Bom. L R. 16i«9 Cr. b. J. 163 In Ratanlal 836, it was laid down that, wrhere on offence appeaRl 

base been committed regarding the money produced in a case, the Magistrate is entitled to refrain from ms mg 
an order under this section, but if necessary, proceedings may be taken under s 623 *2 M. 9. 

6. Property remotely connected with the offeoce committed cannot be deslt with.— A boat illegally 
used for hire in conUavention of Bcmbey /tetU of IS84 cannot be sold under this section. Neither this section 
nor the Bombay Public /^rrry /!<■/ of 1884 does warrant such sale, Ratanlal 688 A man may use a « 
other instrument for committing an offence and doubtless ouch a weapon can be dealt with under this serti n- 
Rut boats which were used by the accused in going tocommll the theft or in escaping from pursuit, cannot toe 
. , I _ _ _ .... ^ .. ..(Can.... If 1, ffK 1.1 *n regarded one might conceii’e a 

unlawful trade, would be 
IMS in publication, but the 

Printing Press in which seditious matters have been pnnted, cannot be said to be property which has been used 
for the commission of an pflenc^ within the roeaniogoJ this section, th« Press being but a remote msttuinent, 
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31 C. 988. The accused w-as convicted of the offence of »ash driving under s 279, 1. P C, and the eon\ iq^g 
Magistrate passed an order under this section that tiie cart, pony and harness which the accused was driving 
should be soJd and the sale-proceeds paid over to complainant as compensation, held the order was illegal. 
9P. L B. mi = i Cr. L. J. 38. also 37 P. W. R. 191>7=>6 Cr.L.J.IJl} 8C. W. H. 887; 4P.L.B 19oi, 
5 N. L. K. 59 = 9 Cr. L. J. 639. 

Property falsely alleged to be stolen — The petitioner falsely charged A with having stolen certain 
articles which were subsequently found in the petitioner's possession The petitioner was convicted under 
s 182 I P C , and the Magistrate directed the articles tobe sold and the proceeds credited to Government 1116 
High Court set aside the order and directed them to be restored to the petitioner, 9C W. N. 897 = 2 Cr. t.J. 
271 See also 9 M. 4i8 0>ntra 24 M. U J. 1, Note 12 (i). 

7. Uoney given as bribe to pablie servant maybe dealt with. — A public servant was convicted under 
s 161, 1 P C , and the Magistrate passed an order under s 41R, Act X of 1872, m respect of money produced by 
one of the witnesses and alleged to have been given as a bribe. The High Court set aside this order, rem^k 
mg that the section was inapplicable as it merely authonzed the Magistrate to declare the ownership of the 
property which had been the subject of an offence, Welp II, 663. This was under the 1872 Code, but now the 
order of the Magistnite would be right as the money given as bribe may be considered as property which has b^en 
used for the commission of an offence Weir II, 669 {footnote) See also Weir ll, 666 and the conffscation order 
made in the ruling printed at Weir I, 534- 

8 Disposal of property to which original may have been converted or exchanged.— In view of the 
explanation, the objection that the coins directed to be returned are not the identical coins sold is unsustamahlc, 

4 S li. 293-»12Cr L.J. 397. The words • conversion * and ‘exdiange ’ must be taken m their ordinary sense 
They apply to such acts as the melting down of gold and silver ornaments and the exchange of notes for cash. 
Where, therefore A obtained a deaee against B fraudulently on a forged note and m execution of the decree 
purchased B*s garden and took possession thereof and was subsequently convicted of forgery and cheating, Arfd 
that It was not open to the convicting Court to direct restoration of the garden to Ji as it could not be said that 
the garden was property acquired by the conversion or exchange of the forged promissory note into or fo> s 
decree, 4 Bor L. T. 211 — 12 Cr. L. 3. 473. 

9. No order aa to thing not in existence when offence coromitted.—A Magistrate has no authority to 
make an order under this section in respect of a thing which was not in existence when the offence was com« 
mitted, eg, an innocent purchaser of a stolen cow cannot be ordered to deliver up the calf which he ^ot 
while the cow was in his possession lo M. 25. 

WHEN ORDER MAY BE MADE. 

10 Order may be made only when there has been enqnlry or trial —When an order directing 
delivery of property is made by a Magistrate witfiout any criminal proceedings before him or any other 
Magistrate, but merely on the application ot the person in whose favour such order is made, such an order jj 
entirely without jurisdiction and this section cannot apply to the case, 6 C. L. J. 707 = 6 Cr, Zi. J. 402. Similarly, 
in 5 a L. J. 229 = 5 Cr. L. J. 147, an order passed by a Magistrate directing delivery of property to the compfetu 
ant, merely upon a complaint that some accused persons were detaining it unlawfully is illegal The Hig;b 
Court, as a Court of Revision, set aside such an order, but declined to make a further order for restoration, cn 
the ground that it would be illegal to do so 

(i) No order may be made when accused dtes before trial — When a person charged before a 
Magistrate with cntnmal breach of trust in respect or certain jewels, died before tnal, and before any evndenc* 
was recorded and the alleged owner of the jewels whi<di were recovered by the Police from the pledgy 
and sent to the Magistrate along vi'ith the ebarge-^eet, apppbed to be put m possession oi them under tb\s 
section and s 523 after inquiry as lo their ownership, held, that this section did not apply to the case aoj 
further that as there was no evidence or finding about ownership, s. 523 did not apply and that the MagisUatc 
was not bound to hold an inquiry simply to deternune the ownership of the jewels The case not coming 
therefore either under this section or s 523 there was nothing to authorize the Magistrate to depart from the 
general rule that property taken under die authonty of the law, ftwa particular purpose should on the iulfilmeht 
of the purpose go back to the custody whence it was taken, 89 M. 376, where 23 B 844 and 17 B 748 arg 
referred to 

(ti) No order where tnal u barred under s 403 — Where the trial of a person is barred under s 4C^ 

It Is not open to the Magistrate to pass an order regarding the disposal of property under this section as such 
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*n order could onlj W made "ir*n» «*! tufutry rr trisl tn a Cn»>»t*iJ/ Covr! it to>clm4td.“' The tnal 
hanuR tieen hatred !i> s. < W there waa no lnqmr> or tn»l at *11 within lh<' tneanlnjr o( ^ 517, 4 L. B. R. TTg » 
7 Cr. L. J. 490. 

tf«0 A<J <‘rdfr vhen tcmf'Iainl li — A MaRUlralc cannot piM an> imlcr uml'T thia section 

when dumnsinp the complaint under * Jft3 as it ntnnot he said that there was an) ctvtiiir) or trial before him, 
31 V. L. 1 » 14 Cl*. L.i. *7. ^^ion SJ7 applies ontj wlicn an inquiry or tnai is concliidcil 
(i ) Can any crirr ht m iJe wMen aecutfd u ahifondtng t—See W B. 5SI. 

It. Order ee|ht not to bo tnoda befero coacloeloa of Inqalry or trial.— An order under this section 
cannot be made before the conclusion of tlie Unt A wss chifRcd with theft In rcsiiect of roUI and silver 
ornaments o! /J and C wiih haiinc dishonestly received and di<pose<i of them, iinclcrss. at I and 414, 1 T C. In 
the course of an InvestiRation il>c police sclrcsl from I) InRots of sold and silver into which tficy alleged /? 
had converted the ornaments whiHi Ind Ixen pleilged to him by C On At conviction the Magistrite ordered 
the gold and silver ingots to 1>e maile over to fl The inoceedings against Cwere .sdyiumctl snd siiljseqiie^illy 
Cwa-S convicted. On application iorresislon ol Msgistrates order regarding disjiosal o( gold and silver 
ingots, Ac/./, that the order was illcgsl and that the Magistrate should p.sss Iresh order neco ding to hw.Rataqisl 
#57. He must maVe the order St the lime of passing Judgment. 1# W. R 3. Hut in 34 B. 553, a summoas Was 
issued for the appeimnce of twn accuseil persons and certain propert) wss pnxluccd on n scsrclvwsrnint issued 
by the 'lagistrate No further proceedings were tiWen against one of these persons, l*ut he claimed theprop^y 
seized as his own. It was that he was enfitlesi to an immediate inquiry, whether the property belonged, as 
alleged, to the complainant and lormed the subject oi the oflence under tnal or was In jvisscssion olthst accused 
person as his own. Rut see the new s. S]6(d) which enstilesa Court to msWe an order of dispos.al dunng an 
inquiry or tnal 

Order can be made only afur eoactstlon «f trial and not on iDbieqDeBt appUeatlon.— Under 
a 517 ot the Code an order for the dtspowsl ol property can only l>e made upon the conclusion ol an inquiry* or 
tnal and not on the application of a person sulrsequent to the conclusion ol such trial The applicant has his 
remedy b) means of a ovil suit, 4 Lah. 460. also 44 M. 193 holding that an order under this section must 
be made either at the time of disposing of the appeal or so soon thereafter that it may be treated as part of the 
appeal proceedings ’ 

WH&T ORDERS HAY BE HADE 

11. Does 'dlipotid* Intlado *destr«tloa* or ‘forTeUero’l Set now sub^ec.fl>Rs amended which 
expressly includes destruction or oonfiscation. etc, under ** disposal.’* 

(0 Ordtr for disfotal unit tneludf an order for forfntun or tonfseotton — RatanUl 492. The 
nature of the order to be passed for the disposal is not specified. If ilie property has been used for the 
commission of an offence it is impossible to suppose that the Legislaiure Intended that it should be returned 
to the owner who would be the person guilty of the offence H the property is the subject of the offence as m 
cases ol theft, misappropriation etc. the proper order of course would be to direct it to be returned to the 
person from whom it was stolen or to the owner whose property was appropriated The policy of the law as 
laid down In various enactments with respect to property used in the commission of an offence shows the 
order under this section may be according to the nature of the case either for the destruction of the | roperty or 
for Its forfeiture A similar interpretauon should be placed on s *23 The power to order restoration is 
discretionary and the Court is not bound to exerdae It On pnnciple the view taken in Weir 1, 984, apparently 
expressed in 9 U. 443 and 8 C. Vf. N. 867 cs 1 Cr. L. J. 849 appears to be sounder than the contrary view expressed 
in, 84 C. 686 ; 9 C. V. N. 697 « 3 Cr, It. J, 273 and 19 U. L 3. 334 = 6 Cr. !>. J. 149. ' Disposal ’ is a comprehensiv’e 
word which would include forfeiture. An examination of the history of the section also shows that the poweirs 
of the Courts have been gradually widened. Where it was found A that had foisted certain articles into the 
accused’s house for the purpose of bringing a false case ol theft and brought a complaint in the Investigatitjn 
of which the articles were seized but the complaint itself was dismissed held the Magistrate had junsdictiijn 
under s. 523 li not under s. 517 to direct the articles to be fcdeited, 94 U. L. J. 1 ea li Cr. L. J. 37. 

(ii) Contra.— The word 'dtsposal' doet not tnetude either conjise^iton or destruction of property^ 
Under this section a Cnminal Court has no power to direct forfeiture of property 34 C. 986 } 37 P. W. R. 1907 — 

6 Cr. L. J. 411. A Court cannot under this section direct the confiscated article to be sold or destroyed, 

19 M. L. J. 254 = 9 Cr. Ii. J. 149. The object of the section w to enable the Magistrate to direct the property 
to be given to some person to whom it appears to belong or to al'ow it to continue in the possession of the 
person m whose possession it was founder to make some order of that character Where, therefore, the 
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1082 the code of CRIMIMAL PROCEDURE [Chap XLIII, 

accused Was convicted under s 182, 1 P C , “ or giving false information accusing J3 of theft of certain jewels, 
which were found on search in the accused’s own house, and the Magistrate passed an order confiscating the 
jewels and directed them to be sold and a portion of the the proceeds be paid to B as compensation,” and mmaking 
the said order, the Magisirate professed to act under this section Held, this section was never intended to 
authorize the disposal of property in thatmannerandtheordersregarding confiscation and payment of compensa 
tion were set aside as illegal, 9 C. W. N. 897. Where a person was convicted of seditious publication under ss 124- A 
and 153-A and the Press was directed to be confiscated and the Government contended that the Court had power to 
order confiscation inasmuch part of the Press was produced before ii and the rest was in its custody and 
if confiscation is not legally permissible, destruction might and should be ordered, held that Chapter XLIU of 
the Code does not contemplate an order of such a nature Penal laws are not to be extended in their scope. The 
Code of Criminal Procedure is a body of adjective law and such cannot readily be interpreted as authoniing 
the infliction of a suffering or an encroachment ol natural liberty or rights In these circumstances it would be 
strange indeed if the Legislature which in ss 62, 121, etc., of the Penal Code and in numerous other sections of 
other Acts has expressly provided for imposing penalty of confiscation upon persons convicted of specified 
offences, intended by using the general word ‘disposal’ to authorize the infliction of that punishment not 
merely on the offender under trnl but also on others who may not even be before the Court No distinction 
can be draw n between confiscation and destruction S H. L. K. 59 ta; g Cr, h. J, S39. 

13. Section inveita H&gtsirate with a dlserotlon&ry power which mast be exercised JadlcleUy.-* 
Section 517 invests the Magistrate with a discretionary power and it is a rule of law that such power must be 
exercised judicially, t e , according to sound principles of law and not in an arbitraiy manner Put what 

that means is, not that tlie order is in the opinion of the higher tribunal of revision an improper one which it 

would not have passed but that, having regard to the materials before the Court exercising the discretion that 
discretion was exercised m a legal manner Now, if there were no materials whatever before him the 
Magistrate ought to have returned the property to the person from whom it was produced But if them 
some materials, then ihe Magistrate s disaetion came into operation, and it w as for Inm to say what order ought 
to be passed having regard to all the facts in the case. Where there was a quarrel amongst the members of a 
)0Jnt Hindu family and the Magistrate, although holding that no offence was committed passed an order 
directing the return of the property to the complainant, held this discretion ought not to be interfered with' 
11 Bom. L. R 16 9 Cf. L. J. 162 S<e also 17 Bom. L. B. 922 16 Cr. L. J. 763. It should be exerased iQ 

favour of the person entitled to the possession of property before Court , so long as there is anyone entitled to 
the possession of tlie property, Government has no claim to it. 3 Bom. L. R. 768. 

|i) Magistrate eannot on mere suspicion order forjeiture of property ~~P>. Magistrate acting under 
this section cannot, on mere suspicion that an offence has been committed with respect to property produced 
during the trial of a aiminal case, order forfeiture of the property, and be is only justified in so doing after 
having made a separate judicial inquiry m winch tlie coiripUinant has had an opportunity of explaining any 
suspicious circumstances, Batanla! 492. But when the accused was convicted of an offence under s 2Hi 
I P C , and a counterfeit rupee which, it was not shown had been delivered or attempted to be delivered to any* 
one having been found in his possession, the Magistrate ordered fts destruction. Held, that even if the order 
Was not strictly covered by the terms of this section, the order should not be interfered with, Weir II, 669. 

(ii) Generally in cases of acquittal, property should be restored la the person from tvhomitts taken ^ 
After an accused has been acquitted of the offence of theft or burglary, the proper order to make is to direct that 
the property found in the possession of the accused should be restored to him The complainant m that case 
couid go to the Civnl Court, file a suit and secure an order of iiijonction, 18 C. W. N 959 ^ IS Cr. !>. J* 
When the accused are acquitted of tlie offence charged any property seized by the Police during the iiivestiga 
tion of the case from them, must be restored to them when no offence is found toliave been committed 
m respect of it, 1 C. Yf. H 561 { 16 M. L. 8. (5. N.j 26 » especiaHy, in the absence of a finding in the case 
that It belonged to somebody else 3 U. L. T. R. 334 Where a second-class Magistrate found th^ 
no offence had been committed in respect of certain |>roperty, and ordered the property to be re^ored 
to the accused from whom it had been taken the Police, it was held the order was in accordance 
With this section and s. 523, Weir II, 669 and 638. When the accused is discharged under s 253 no 
offence is prov ed against him , then fore the pre requisites of an order under this section being wanting the 
property should lie restored to the accused from whom it was taken, Weir II, 668 and 668. In 1 B. 630 followed 
m9 U.4(ai 34C. 499J 14 0.836; 10 B 197; 17 3.748} 22 B. 844 and 1896 A. W.H 68, it was held that upon 
geneml principles, on the acquittal or discharge of the accused, property should generally be restored to the 
person from whom u is taken, H C. P. 60, or to the accused. Weir II, 666 and 668, but that when such property 
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is de^^^•eITd l>j Police umJer the Illegal order of n MaRisttatr tl«e HiRh Cotin haa no power to nnler fw restora 
tioa This defect Is now rctt>o>Td by ntidilions made lo i. 8W Itut haslnc regard tolSc change* !ntro<ltice<l 
In the sections, the decision in 80 d 690 seenn to l« Incorrect, and t!« order Uased on the general proposition 
that f’rr'ptriy in rfsf<cl cf trAir* */i cfftnrt Au httn (otntnttied, should l»“ restored to the person in whose 
possession U sras found, Is not an order under this section, ih >ogh this section In noiwa> precludes the passing 
of such an order. Vclr If, 668. 80 C. W. N. 1301. 


(til) In tf^exattaui ^Ut;xi.lrcU may erder frvfftty t * be d(h etf dt* f^rtrynother than the one intihose 
f<oitettton it trae /■>und~T\cn sshcre a p-art> |s charged with theft and that charge Is dismissed or the party is 
discharged, an order can Im made under this section for the dehscry of the subject matter of the alleged theft 
to some party other than the party In ashose possession the property was found at the date of the alleged 
offence, Kad. Cr. Rer. Cast C77 of 1908 referred to, 31 V. 91. Where a person w as .accused of dishonestly 
receulng stolen property, knowing It to lie stolen, and was disdiarged by the Magistrate on the ground that 
there w-as no caidence that the property was stolen AelJ that the Magistrate was eomi'etenl, behesing tliat die 
property w as stolen, to male an order unders. 418, /\ct X of lim reganhng Its disposal and to refuse to restore 
It to the accused, 3 J-IW t ej 9 M. IIS. Where a Magistrate conslcted a person o! the dishonest receipt ol certain 
stolen bangles, and the bangles were on the same day ordered to be restored to the owner, and on apiwal the 
accused was acquitted, die Appellate Court finding that diough the appellant had cleviy displayed the most 
gross want ol common caution in buying such articles from a comparathe stranger, it was not prosed 
that he knew or had reason to behese the bangles were stolen It w-as held that under the arcum 
stances the Magistrate was right in refusing the application and leasing Itie applicant to hts remedy 
m a Cisil Court, 1898 JL W. H. 61. Similarly, where a Magistrate finds (be property belongs to the com 
plalnant in a case of theft, but acquits the accused un the ground that there was no dishonest intention 
on the part of the .accused, he has jurisdiction to order that the property should be given over to the 
complainant, 16 M. L. J. (Sh. N ) 4 /oZ/oar^ m 11 Cr. L.J. 13S()!.). Hut where property belonging to the estate of 
a deceased person, was found with a person who was acquitted by the Magistrate of having dishonestly taken 
It, so as to amount to theft, it was hold, dut the Magistrate was not competent to order it to be given to the 
hdrsof the deceased person and hts order was cancelled, 1 S. 630. See It C. 834. It was further held that the 
High Coun had no power to direct restitution of propeny, already delivered by the Police under an lUegal order 
of the District Magistrate. lu 8 B.S8S| where the accused was acquitted ol having cut down and stolen wood 
belonging to the complainant, on the ground that he acted under a misapprehension that the land on which the 
trees grew belonged to him, the High Court refused to interfere with the Magistrate s order directing the wood 
to be given to the complainant because he was really entitled to the possession of iL 

(iv) bfjgtttraie has no discretion when accused When, a Magistrate finds that the com 

plainam was assaulted and forcibly dispossessed of a bungalow and its contents by the accused and convicts 
the accused under s 323, (PC, held it was the duty ol the Magistrate to pass orders under this section and 
s 522 directing restoration ol the bungalow and Its contents to the complainant, 35 C. 44. 

(v) Property not to be returned when person tn whose possession it was found disclaims li . — A 

Magistrate is not justified tn ordering that the property sliould be delivered to the accused when he disclaims 
the property The Court should retain the property until one or other of Uie parties has established his right 
to It If it has been paid or delivered, the Court has power to call upon the reapient to return it 37 P. V. R. 
1918 14 Cr. L. J. 596. 

{vi) Proper order when there ss a bona fide dispute and proper^ perishable —K complaint of theft in 
respect for certain fallen trees was dismissed as there was a bona fide dispute about the ownership but the 
Magistrate directed the trees to be delivered to the complainant on revision the order was set aside and the 
High Court ordered that the wood should be sold and the proceeds should be retained by the Court until they 
were shown to be payable to one or other of the parties, either in virtue of a decree of Court or in virtue of an 
agreement amongst themselves, 16 Bom. L. R. 951=3 Bom. Cr. Ca. 269 = 16 Cr. L. J 111, After attachment of 
certain trees, proceedings under s 145 were dropped, and the Magistrate directed the produce to be delivered 
to one of the parties though there was a dispute to the ownership Held the proper order was to retain 
the produce in the custody of the village officers until one party or the other obtained the order of a Civil 
Court, and if the property was perishable or difficult to be kept in safe custody, It might be sold and the sale* 
proceeds kept in deposit, pending the same event, 16 Cr. L. 1 , 104 (U ) 

{tfiii When two innocent parties claim, the negligent party must suffer See 37 A. 630, in Note 16 (ink 
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s 517.1 

lhtomAmem« In deposit him as trust, and to produce them whenm-cr required. In the meanuhlle, the 
complainant nas directed to hate his chim prosed in a oxniictent Court tfdd that th^rc «as tvi section o( the 
]a«, uhidi enabled a Magistrate to make the order demanding security, lor the production of the articles when 
required. If the Magistrate thought that a cnminal olTence hsd been committed, he ought to have proceetled to 
direct ihclr production utvler » PI or, If necessary, take sic|»s under 4.P<>, If he did not Intend to take iirDper 
steps, tlie onl) course open to him wa.s to leas-eil to the Cisil Court to take siicli steps as it might think lit to 
secure the ivopcrt) Also the order Insing licen masle In a matter which had come liefore the Msgistmte 
In his jiidiaal capacitj, could not lie reganled as an executlse order merri), and tint is a jiidiaal order it wss 
made u lUioiit junsdiction, 7 & W, N. 82], but tft Weir tl, f8S. 

It. Proper erdor when carreaey aote« or cerreat cola <i produced before CoarC— Propert) m i bank 
note p-i-sses like lliat in cash b> deliscr) and part> taking it boma fide and (or value is entitled to retain it as 
against a former ownerirom whom It has liecn stolen. (A/i//rrs AMcr.sm Ii.Cates4^S) A ctirrenc> note was 
changed at the Cosemrnent Treasury l») one A/; who was sultscquenil) convicted ol stealing u from .S The 
note was produced in esidence in the Sessions Court, whicli directed it to be given to .Tfrom whom it was 
stolen. On jietiiion from llic Treasury Officer to revise theewder of the Sessions Court, the High Court gave the 
following judgment — ••The question is whether the Salem Tre-istiry or die jerson from whom the note was 
stolen IS entitled to the currency note, fhe Sessions Judge has decided the case upon an illtistrntion drawn from 
the new Contract Act emlodying a sery old rule of law. that possession by the taker in good faith is no defence 
against the owner ol a dialtel whose jiosscssion was lost through theft. The deasion is in ippheabte to the case, 
lor money {and a nolL of this kind is In kgat view money) does not stand ujion the footing of other chateK 
\^FoiUr V Green, 6 H. and N. 798.) In the language ot I ngliMi law the jiropertv passes b> mere delivery, and 
m the interests of commerce and the security of human deuliiig nothing slion of fraud in taking an instrument 
payable to tin, bearer will ergralt an exception upon the nUt, {Goodman v Harvey. 4 Ad- and E. 870) Here 
the treasury was bound to cash the notes and the original owner ha> no claim against it The order must be 
reversed* 7 H.H.d R,238| also 3 C STS - 1 C. L. R. S39 and 1 y,-W. P,H.C R.293, where it was Ar/rf, that 
the diange of currency note for cash is the exchange ot money in one form for money in another form, 
and either form being legal tender, it is impossible to say that one is the price of the other This case wras 
in 19 C. 92 at p 62. Jlrr also 20 W. R. 39; 16 P. R. 1698} 9 P. R. 1873, 5 8. 1. R 183«> 13 Cr. L, J. 21 ; 
17 Bom. L, R. 922 -■ 16 Cr, L. J. 783. Cuaency notes must genenlly be returned to the person from whom they 
were uken, 1911 (2) U. W< K. 370 » 12 Cr. L. J. 400 But in tfelr 11, 670 and 440, it was held that an order of 
a Magistrate directing that money obtained by the Police from the person to whom the same has l<eeii lent by a 
thief or receiver, should be paid over to the owner, ts not in contravention of this semon 

(i) Rule as ta money applies only lo atrrenteotn —Where Boboshat com came before the Court a.s part 
of the stolen property and nocustom IS set up to show that It i> current coin or legal tender in British India, it 
was neld that the rule enunciated in the preceding note relating to the current com of the realm, does not apply 
and the Court is at liberty, under this section, to award the same to ihe complainant, from whom they were 
stolen, 28 B. 702 

(ii) The rule that Idle to money passes by mere delivery is however limited to eases where receipt of 
money is bona fide — See 4 B. L. R. 299 =a 13 Cr. L. J 397. An objection that the coins are not the identical coins 
stolen IS unsustainable in view of the explanation. 

(ill) Rule as to eurreneynoles modified, when the yuestion is which of two innocent parties is to suffer — 
The petitioner, a dealer in hides, received the right halves of two currency notes from another dealer in hides, 
as secunty for the pay mem of the pnee of skins delivered to the latter, who promised to give the other halves 
which had already been ^iveii to the respondent. It was found, that owing to the negligent conduct of the 
resjrandent, m having allowed the owner to retain the right halves with him he committed fraud on the 
petitioner The Magistrate after convicting the owner of the currency notes for cheating, ordered the return of 
the right halves to the petitioner The Court of Session, acting under s 520 annulled the order and directed 
the petitioner to hand them over to the respondent that the petitioner was entitled to recover the half 

notes originally made over to him from the respondent or to obtain compensation from the resjxindent, if he 
had parted with them inasmuch as it was owing to the negligence of the respondent that the owner of the 
currency note had committed fraud on the petitioner Where a bubordmate Court makes an order under s 529 
directing the disposal of any property, regarding which an oflence has been committed, the High Clmrt can 
interfere in revision against that order, •• and make any further order that may be j ust,** 37 A. 630, where 1698 
A. V. M. 40 Is followed The jurtsdicuon of the Court, as a Court ot Crimiciat Revision to consider the 

rights of the parties and make this order, seems <^a to doubt. Contra, see 9 C. W. N. 949, 
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17. Proper order vhen third parties are lavolted— 

(*) Rtghis of Ike pledgee of itolen prvperly —K Magistrate should not make an order for delivery to 
the owner or complainant, of property regarding whidi an offence has been committed, without giving the 
person (pledgee) from whom the property was taken an opportunity of being heard. An appeal lies from such 
order, and the Magistrate should not under subsea (3)<rf this section, allow his order to be earned out until the 
penod allowed for presenting such appeal has passed. When, however, the evidence disclosed a prtma fattt 
case, oS a certain jewel having been obtained from the owno' by means of an offence or fraud within the 
meaning of s, 178, Prov (2) Indian Contract Aet, and being pledged subsequently to another person, the Court 
declined to interfere with the order of the Magistrate, directing tlie return of the jewel to the owner without 
heanng the person with whom the jewel was pledged. Insudiacase, the pawn-broker from whom thejewel 
was taken, was held to have the right to bring a suit in the Civil Court to enforce his hen on the jewel, 
4 Im B. R. 13 = S Cr L. J. 125. But where certain jewels were given to the accused to sell, but she did not sell 
them and her niece paw ned tliem, and the Police seized the jewels from the pawnee and returned thetn to 
the owner under orders of the Magistrate, who convicted the accused of cnminal breach of trust, held the 
quesuon as to tlie validity of tlie pledge, and the question whether the circumstances were such as to raise 
a reasonable presumption that the pawner as acting improperly ought to be left to a Cml Court, and the 
possession of the jevvels ought not to be transferred in consequence of the Pohee having seized the®. 
The owner having given the jevvels to be disposed of for money, he is not entitled to the assistance 
of a Cnminal Court in recovenng them from a pawnee to whom they were so disposed of, 3 BW 
L,T. 111 = 12 C».l,.J.88i B.R.25 =8 Cr. L. J. 133, •wheie27M. «4 and 12 B. L. R. 42 are rejtrrtita 

M obtained a pair of diamonds worth Rs. 80,000 promising to return them the same day but instead of doms 
so, he pawned them with Cfor Rs 4,00a J/was convicted of criminal breach of mist and Cwas directed to 
return the diamonds to M It was contended on the authority of 4 L. B R. 25 = S Cr. L. J. 135, that the order 
for the return of the diamonds w as wrong as they were not obtained by means of an offence or fraud , heli 
following 4 L B. R. 13 = 6 L. B R. 125, that the order was justifiable m the arcumstances of the case, S Bar, 

I, 111 = 12 Cr. L, J. 88 , but if the articles were given to a broker for sale and he sells the jewels but nisappro- 
pnates the proceeds and is convicted of criminal breach of trust of the money, the purchaser of the jewels 
IS protected by s 108 (except) to the Contract Act. and is enuUed to have the jewels returned to hio. 
4 Bar. L.T. 170 = 12 Cr. L. 3. 467. See also Iffeir II, 672. 

(«) Refund of prise money obtained by cheating —Where a person was convneted of cheating unde* 
s 420 I P C , by falsely pretending to be the winner of a lottery prize and dishonestly inducing the lottery 
ofiiaab to pay the prize to him he may be directed to refund the money to the lottery officials under this 
section, 19 Cr. X<. 3. 955 (Bor) 

(«*) To purchaser in market overt no protection in India.— Vndcr s. 108 , Indian Contract Act, ^ 
seller cannot give to a buyer a better title than he himself ha» Held therefore the real owner of a stolen 
buffalo, was entitled to recover it from the possession of an honest purchaser who acquired it bona fide after it 
had been bought and sold m market overt, 2 P. B. 1008 = 6 P. Iff. B* 1908 = 7 Ct, L.J. 219; but see^ and 
8 P. R. 1872. 

18 COMt competent to direct joint delivery.— Where it is found that subject matter of the offence 
belongs partly to the accused who has been disdiafged and partly to him and another jointly, it is not illegal 
to pass an order to deliv er the property to both on their joint receipt. 34 H. 94. 

EXEGUTIOH OF ORDERS. 

19. Befect ot order as to flnaiUy.— An order after tnai, made by a Criminal Court for the restoration 
of property under this section, is conclusive as to the immediate right to possession, 9 B. 131. The only effect 
of the order is that it determines which of the parties shaQ be left to sue in the Civil Courts, 8B P. R. 1911 
12 Cr. Ii. J. 400. The real owner may proceed against the holder of the properly It is not for the Cnmma* 
Court to consider whether such person is entitled to retain such possession, 17 B. 748, and thus assume the 
functions of a Civ il Court, 1 B 630 , Ratanlal 500 , 29 H. 375. 

20. Order ihonld net be canted ont at once bat kept In abeyance. — See sub-Sec. (3j The Intcn 
lion of the Legislature is that even if the hlagistrate directs restoration, ihe order should not be carried out at 
once but kept m abeyance tiU the order becomes really final either by there being no appevi or by any fiiwf 
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order by a Coun o! final )unv)iaion, tft & W. )(• 9)) 15 €r. U 3, 111. When an onler directing detirery o< 

jios«evMon to one ivarty U set aside b> a lilKher InbuaiU tint order canlcs w ith It th'* inrident of restoratfon 
Mhidi the Mtct'fnte is bound to Carr) out, IB C. W. N. HIT 19 Cr. L. 3. 513. 

31. Rcipenttbnity ot Ua|litratc rcUrnlnf property before appeal time hat eiplred.-.WI>en a 
Magistrate In acquitting the accusctl ttlurned the moiw) produced before him, Iwfore the esplrj of the appeal 
time, ind the accused on being nUed upon, subsequent to tlie dis]x>vil of the appr,i1 to refund it, did not do so 
U «as ArW the District Magistrate sliould report the matter to Covemment, in onler that the Subordinate 
Magistrate who was clcifi) responsible, might l«e ealla! upon to nitke gooil the amount— Af /f C Ptv 78t J, 
daled^id ^f•lrch lR9t If in such s case, the amount is not made goo<l the remed) is l>y civil suit against 
the SulrMagisirate, accuscil or l«tli — ,Vji. C O \o k» J , dated WlhjMnf, I90t Tlie snviunt may alvi lie 
recovered under s St? as it it WTre n fine, 19 A. 113. 

S3. Ha|liUrial control cadi when property It handed over.— When i Mtgtstntc hands over propert) 
to anj-une of the imdies hts control pwa Magistrate eraser If lie tikes again Uie same prO|)crty from sudi 
person for the inspection of the Apinllatc Coiiri, it does lail come into his lossessioii ns projurrty scired b> 
the Police or propcoy over uhich he hid anj puiscr of dispoiil, 1997 A. W. H.3B. 

35. Connterfelt colni to be tent to Bombay Mink— When in> counterfeit coin his lietn ordered to be 
confiscated by a Coun acting under the |iro\isiQns of ss. $17,533 and 53t, the Court should send tlie same to the 
Mint « Bombay or to the nenrest treasurj or sub-trexsurv officer, to !>e remitted b) him to the Mint— ^d/rr // 
CO- Or.p 77 


POWERS OF APPELLATE AND REVISIOHAL COURTS. 

34. Appefface Caaftaaa mska aa ardae aadee (iU teci/oa ereo ir&aa de$C Coortdocs net do to.— 
Notes? at p 1036. An Aptiellne Court is entitled in an appeal from a comiclion and in other cases, to make 
any amendment or any consequential or Inadentalorderthatmay bejustor proper Thus, an ord«r directing the 
restoration of profierTy Vibich was found to have belonged to the complainant, but the restoration of which was 
not ordered by the Court of First Instance, is a consequential <k incidental order within the meaning of s. 423 (i) 
(i), a A. L. J. 770 •• 4 Cr. L. J. 870. See also 6 C. V. N. 718. Under s. 520 the Appellate Couq has the same 

powers as the Court which tned the case to pass an order under tins section directing the parties to gel their 

claim established in a Civil Court, 59 A. 374 where 9 G. V. N. 049 3 Cr. L. J. 369 is /oHowtd, 33 B. 841, ts no 

longer good law as It was passed under the old Code, but in Velr II, 674, it was held that the Appellate Court is 
not competent to pass my order under this section when the first Court fails to do so. See Note 87 at p 1036 
and see 89 C. 1050. 

29. High Court nay In revlslen pus an order under this lectfon.— S’rr 19 Cr. L. J. 698 (Bor ) and Note 
66 to s. 439 


26. Powers of Appeal and Revlslonal Court* to deal with orders made nnder this seetton.— s 520 

and notes thereto 

518 . In lieu of itself passing an order under sertion 517, the Court may direct the 
Order may take *0 ^ delivered to the Distnct Magistrate, or to a Sub-Dinsional 

form of reference to Magistrate who shall in such cases deal with it as if U had been seized by 
Distnct or Su^Divi Police and the seizure had been reported to him m the manner 

s,onal M.8,stra<e „e„„„„ed 

Motes. — 1. * Uanner hereinafter mentioned .' — See s. 523 

2. Scope ot the leetlon.— An order under this section can be made only in respect of property (a) regard 
mg which an ofience appears to have been committed, or (0)whidi has been used for the commission of an offence, 
or (<r) which has been produced before a superior Court, or (rf) which has been in the custody of such superior 
Court, Batanlal 499. In 14 C. W. N. 219, the High Court set aside an order of a Sessions Judge made under 
s. 517 without an inquiry as to the ownership of a sum of money found with an acquitted person and held, that 
an order under s. SI8 ought to have been made 
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519. ’^'Whfcn any person is convicted o! any offencfe which includes, or amounts to 
theft or receiving stolen property, and it is pro\ed that any other person 
has bought the stolen property from him without knowing, or having 
reason to believe, that the same was stolen, and that any money has on his 
arrest been taken out of the possession of the convicted person, the Court 
may, on the application of such purchaser and on the restitution of the stolen 
property to the person entitled to the possession thereof, order that out 

of such money a sum not exceeding the price paid by such purchaser be delivered to him. 

Note.—Compensatloa not to be jiven oat of fine Imposed on eonvioted person. — Where no money is 
found in the possession of the person convicted as the Uuei or receiver of stolen property, u is not open to a 
Magistrate to grant compensation to the innocent purchaser out of the fine imposed on the convicted person 
Weir n, 67 1. See also 3 Bom. L. R. 449 and 764. On ihe conviction of an accused under s 380, 1 P C , oui of 
the fine imposed, Rs. 28 were ordered to be paid to one B, an innocent mortgagee « ho had advanced money w 
the accused on the stolen property held, that ss 519 and 54S were not applicable to the case as no injury was 
caused to the mortgagee by the offence committed, RatanUI 631 j Weir II, 672. See Note 16 to s 517 as to the 
proper order to be made when the interests of pledgees are concerned 

520. Any Court of appeal, confirmation, reference or revision may direct any order 

under section 5f 7, section 518, or section 519, passed by a Court subordinate 
sertio^ns^ sn W be stayed pending consideration by the former Court, and ma) 

519 modify, alter or annul such order and make any further orders that 

may be just ‘ 

Hotel.'- 1. EnUrged scope ot thb leetlon.— Thisseecuon is amended by the addition of the words and 
make any further orders (hat may be just " It '* will enable a superior Court to give effect to an order setting 
aside the order of the Court of First Instants, if that order has been earned out by directing the restitution of 
property "—Statement of Objects and Reasons See also 6 6. L. R. 183 b* 18 Cr. L. J. 31. 

Cases superseded owtnjr to enlarged scope ofs. S17 —Owing to the enlarged scope of s 517, the Rulings 
]n9 1I7.R.S7} 1 B.630 $ 6 B.579: 14 C. 834; 22 B. 844 are no longer Uw The Ruling m SO C. 690 though made 
in 19W, did not take into consideration, the alleraliou of the language of ? 5l7 and the addiuon made to this 
section. The jurisdiction of Courts of Revision is now undoubted by reason ot the concluding words oi this 
section 5e^Notein8 C. W. H, at p. 43 and 9 C. Vf. N.349 =2 Cr. L. J.2B9. 

1-1, Application under this section in no lense an application appoal.--//r/rf, 'that the 

the petitioner’s application was in no sense an application by way of appeal from the order of the Magistrate, but 
an independent application to the Sessions Judge wiih a view to his taking action under ss. 517, 520 of the Code 
and no penod of limitation is presenbed for such an application. 4 Lah. 49, 

2. “Court of appeal" means the Coart to wMcft appeals ordfnarify He.— These words are nor 
necessarily limited to a Court before which an appeal is pending It may very often happen that the 
question of the propriety of an order under s 517 may, in no way, concern the convicted person, and it 
IS unreasonable to construe this section in a way as shall make the power of the Judge to modify 
alter or annul a Magistrate s order affecting one person, contingent on Uie acadent whether another 
person has or has not chosen to appeal, C, 379=3 1 C. L. R. 339 j 9 H. 443; 2 A 278. The words 
' Court of Appeal' merely imply the Court to which appeals would ordinarily lie, and do not mean that 
an appeal must he tn the particofar case ta irftreft aa coder has been passed as to propecty, 66 P. b.B- 
■=12 Cr. Ii.J. 400. In Weir II, 679, a second class Magistrate discharged certain persons accused of theft and 
ordered the delivery of property to them. Though there was no appeal pending, the District Magistrate reversed 
[the order so far as the delivery of property was concerned, and finding that the property had been taken 

I from the possession of the Complainant ordered it to be delnered to him //eld, that the District Magistrate 
I had Jurisdiction under this section to set aside the order passed by the second-class Magistrate under s. 517, 

/ 42 H. L. J. 401 ; 44 H. L. J. 66. But see 42 B. 664 dtssenltitg from 0 H. 413 ; 46 A. 623 follows 42 B. 664. 

3. Appellate Conrt not entitled to act, when order of fiabordlaate Coart not one nnder at. 617—919.— 
When property is not disposed of by a Magistrate under this section, a Sessions Judge has no junsd iction to 

* Cf IktCrtmtinal Umnuimant) Act, Jssaa H Viet c ts a t from wluch |bi> aart i>n hM bam Ukaa. 


Payment to inno- 
cent purchaser of 
money found on 
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liev nn appeal ajpilnst the onlcT of the Maj^lstnte *iul revue tlie same, 10 B. 197 1 1 B. 030 Since an oftlcr 
direclinj: the restoration of property in rrsffft efuktrk no offence hat been tommiJUd lo the person fn whose 
possession the property is found. Is not an order under this section, it is not appenlahlc, 33 B. 811; 14 C. 834 
foUerted in SO C. 693. But the correctness of this list Rufing was seriously douhted fn 9 C. W. K. 849 
•= 3 Cr. li. J. 989 on the ground that 30 C. 690 does not advrrt to the alterations In the language of this section 
and the addition made to* 530 In this last ense, though the elcpliant was found to belong to still as tlie 
persons whom he charged with having commuted an offence Inrespcct of it were acquitted to that offence and 
the) claimed tlic elephant and denied his ownership the elephant was made over to oiu. of the accused, 
ecpeaallj as the clepliant was found in his ivossession. Inanapjieal from a ojnvlction, Apjiclhte Court has no 
jurisdiction to pass an> order under this s<jction, when nooialer Jlis been passed under s 5J7b) the Subordinate 
Court which convicted the accused, Wefr If, 674 Sff Note 21 at p. 1257 

4. Sab<DlTltl 0 Bal Uagiitrate not aBtlUed to hear an appeal nsder tbU lestlon —A Sub-Divisional 
Magistrate has no jurisdiction lo hear an apixial under this section, as he is autliorfred tinilcr s 107 only to hear 
appeals preferred b> accused i>crsousfrom conviction ht // C. CV Re S3S o/\'S0S, /olhj,ed tn Cr Rev, 
CssefHo/ldQ± 43U.L.J.4ai;44H L, J. 56 j 48 U, 162. 

8. Pistrlst UagUtratv'i power (o set aside order for restoring property^Where property has been 
restored to the accused on their acquittal a District Magistrate has no authority to reverse the order for its 
restoratioa He should, if he wished to review a Subordinate Magistnte's proceedings, nuke an order for 
stajing the esecution till the disposal of the review and an) reference thereon under s. 620, 8 B.S75. 

6. Ihe section eoateropUtes bet eoe appeal.— A Sessions Court is not a Court of Appeal from a 
Distnct Magistrate (first-class Magistrate) in respect of an onler already passed by the latter, under this section 
on appeal from a «econd<Uss Magistrate though under & 43S It might report the matter to the High Court— 
M H C Or Rn . 236 o/ I90t Where a Sessions Court in appeal annuls the order of the tr>ing Magistrate for 
delivering the property to the complainant, Uie remed) against such an order >s by a petition for revision and 
not b) way of appeal, 189S A. W. N 40. 

6«A. Dhtriet festleea Jedge not a coart ef Appeal, reference or revUioa with regard to an order of a 
second elais UaiUtrata— In a theft case a second<la5$ Magt>trate convicted the accused, and directed the 
subject-matter to be handed over to the complainanL On appeal the bub-Divisional Magistrvie acquitted the 
accused and declined to interfere with the order ofdisposaL The Sessions Judge, on appeal directed the suIk 
ject matter to be handed ov er to the accused //e/J the Sessions Judge s order w -vs unauthorized by s. 520 as he 
was not a Court of Appeal confirmation, etc, with reference to the orders of Uie $econd<lass or the sub-Otvi 
sional Magistrate 47 U. L J. 481. 

7. During pendency of appeal none of the other Courts competent to act.— If an nppeal against an 
acquittal or conviction included an objeaton to an order under s. 517 or s 518 or s. 519, then, dunng the 
pendency of the appeal, the concurrent jurisdiction ol the other Courts sjwafied in this section would be 
suspended, owing to seizin thereof b) the Court of Appeal, 1904 C. P. L R 107, neither under this section nor 
under s. 439, will the High Court exercise its revisional jurisdiction, except as a Court of last resort, 1897 
C.P.L H. 47 1 1904 C. P. L R. 17. The fact that by reason of the extent of the sentences inllicted, appeals he to 
the High Court, will not, however, in the (east divest the Sessions Court of the relation in which it stands to the 
Magistrate s Court for the purposes of this seClioa 

8 . Power of Appellate Court where properly erroDtootly dbposed of,— In making an order under this 
section for restitution the Court is not restricted by the terms of s 517 or by any limited definition that may be 
given to the word restitution, it can make any order that may be just Where, therefore currency notes or 
current coin were erroneously disposed of under s 5i7andihe notes and com are, changed before the passing 
of the Appellate order the repayment of an equivalent may be ordered SS.b.R 153=13 Cp L.J.21. The 
intention of the Legislature in adding ibe words ‘a/rtf tmaJte jttsl' was obviously to enable a superior Court 
to gue effect to an order setting aside the order of the Court of First Instance if that order has been earned 
out by directing the restitution of the property Jn this case if a Magistrate, contrary to the provisions of the 
last paragraph of this section, hands over the property to the complainant and a Sessions Judge on appeal 
annuls the conviction, he (the Judge) cannot direct the Magistrate to dispose of the property as if it were 
unclaimed The proper order in such a case would be to direct the Magistrate to return the properij to the 
person from whom he had received It 1397 A W. N 26 . This will authorize the Magistrate to recover it from 
the complainant, if necessary, by a avil suit, 19 A. 112. 

9. Notice mnat be given.— An order regarding disposal of property should not be passed without 
giving notice to the opposite party, 35 B. 253. See also 17 Cr. B J. 207 (Bar.) 48 M. 162. 

69 
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10 Conrt of rcYtsion has Jarlsdletlon to ftct nodtr this seellon onl; whea thsre Is aeUher appts] 
nof conftrimfcUtin ojalast Iht coTiYlellon —Where the case is one m %\Wdi nn appeai lies Rn> paity 
ngl,ric\ul b> nn order ns W the disposal of proiscrty must go to the Court of Appeal Insudia case a 
Counoire\iSionhas»o)unsdicilontoinler{cTe\\UhnnorderastochsposaloI projicrty It Is onlj when then. 
Is neiilicr an appeal nor a ronfirmation dial n Court of rtv ision or reference can act under this section 43 B 553. 
Wlicrc the ApjicHatt, Court in dealing with nn appeal against the sentence Ins left untouched an order parsed 
under ss 517~SI9 there exists no bar to nn api^iication for tc\rsion of that onler being made in aiijone o{ the 
Courts mentioned m -v S20 IT C P. L R. lOT «> 1 Cr L J Tflt , 43 B 664. 

11 Hl^h Court s povrcfs of revision -.Where a Sessions Court in appeal annuls the order of a tryms 
Magistrate for delivering the proiiertj to the compiainaiit the remtdj against sudi an order is lij a petition 
for rCMsiou and not b> way of apiieal 1693 A W N 40 Thewords an> proceeding* in a. 415 are wide enough 
to empower the High (.ourt to revise an ortlerofa Magistrate made under this section Weir 11, 669 an 153J 
An\ onler mwie under s. 617 may be revlsetl by tbe High Court either under s, 530 or In virtue of the powers 
conferred on lib) s 439 read with ss 435 and 421(4) I6C.W H699c=rl9CrLJ 184. also 38 C.4I} 97 A 
413 The ffigh Court will not interfere whore (he case none in vvhidi nn appeal lies, S3 B. 253. Si'r Notes 
21 22 to «i. 431 43 M L. J 97 

12 Ulejai orders uuder t 617 liable to be set aside asder this seetloB —When proceedings initiated 
under a. US (1) arc cancelled on the ground that there is no livelihood o! a breach of the pe.ace the Magis- 
trate has no lurisdictton to allow one of thepartie* lo reap the crops to the exclusion of the other Such in 
order if passed uii ler s- M7 Is fit to be set a»idc under tins section 3 0. L. J 873 «« 3 Cr !■ 3 466 

521. (i) Olv a cotvMCtvQn under the Indian Penal Code, seettons 2*12 293 W1 or 
section S02, the Court maj order the destruction of all the copies ol 
Destruction of Ubch the thing tn rcspe« of which the comaction tvas had and vv hich are in the 

lous and other matter custody ol the Court or remain m tin. possession or power of the person 

convicted 

(2) The Court may, in like manner on a conviction under the Indian Penal Code 
sections 272 273 274 or section 27^ order the food dnnk dnig or methcal preparation m respect 
otwhicli the conviction was had to be dcatroyed 

Mo tes.— 1 It w as proposed to add a cHu«c to the effect tliat if conv iciion Is set aside on appeal or 
otherwise Uie order under sub-sec (1) shall become void but as similar provision Is substantially made In cl (i/), 
s. 423 (1) ilie addition w-as omitted 

2 Beope ol the soetloB referred to —S 292 1 P C,dealswithsaleol obscene booVs,s.293ttithhaving 
tliem in possession a.60lw5th printing etc. defamatory matter and a. 502 with selling defamatory s. 272 with 
aduherallng food s 273 selling noxious food s. 274 adulterating any drug, etc., and s. 275 wlUi selling an 
nduUerated drug etc 

3. Other protbleoa fit law which provide torteHare — as. 2b3(2) 126 and 127 ol Mr JVna/ C if* 

So flbos. e4of Me <4r/«r XI of 1S7S s. IS of Me W3<fdrv Wr/ I of t6S6 s lOof Me jE't/i’ufrrrr .4r^lV of 
1664 ,s. 41 ol Me flftJrjs Abreif yfrf V ol 1BS2 , ss.52 and84 o! Me Mdifl* /'iimf Wf/ Vll of 187S , s.fiof the 
MfreAandtse flfiris IV of ISS9 . s. 4 of Me Mehl Totent 4f/ I of 18S9 , s. 17 of Me Annent AA nxmfAs 
Ad Vll of l°Q4 . s, 12 of Me 0/i«»r« .rir/ 1 of IS78 s. 17 ot ike /’etroteum Act VII of 1873 s, 7 of Me /bii 
Ad I of 1‘HM, S.T9 of Me JlfMirjs Sj/f /fe/IVof 18S9 s. 12 of Me Mioh St/l Ad \tl of Isa” s 3of the 
;i/jrfnn fiuuanees /Iff 111 of 1SS9 and ss. 45 48 48 and 61 of theSxexie /4r/\Ii of IR'iS 

522« (1) Whenever a person ts convicted of an offence attendai by cnminal force* or 
show of force or by cnmtnal intimidation ’ and tl appears to the Court tint 
Power to restore by such force * ' or show offorcv-or criminal intimidation ’ any person has 
mmov dispossessed of any immovable property , the Court may , if it thinks fit 

* w hen convactini; such person or at any time w ithin one month from the (fJ to 
ol the conviction ’ order f the person dispossessed ’ to be restored to the possession of the s,imc 
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(2) No such order shall prejudice an> right or interest to or in such immo\'ab|e 
propcrt\ which an\ person may be able to establish in a a\i1 suit 

*•■(3) An order under this section mat Iw nude !>j anj Court of appeal, confirmation, 
rtfcrcncc or rcansion ’* 

1. Dotr of Uoftitrale to pan erden la favoar of parly dlipoueutd —Where a ptity was found to 
ha\e l-ecn assaulted and fo-nblj dispossessed of a bmiffalow and Its contents by ibe opposite party who was 
in coascquence consicted under s 323, I P C. htU that it was the dut) of the Mssistrate to pass orders under 
ss. 522 and SI7 directing restoration to the |<UUontr of the bungalow and its contents, 36 C. 34. 

CONDITIOHS PRECEDENT FOR ACTING UNDER THIS SECTION. 

2. ThtM molt be a eoatletlon.— To dispossess a person of property and to replace him bj another 
under this section, it is necessary that there should hast been a conviction of an oflencc. Consetjuently jm 
order passed under s. 14S, direatng the possession of a house to be given through the Police is illegal and cannot 
be enforced under this section, as there was no conviction of an offence, S7 A. 654. When the case is one of 
cim\ but not Cfiiuiwal trespass, a Mai,istrate ts not warrifiled in passing an order under this section. When, 
dunng the nltsence of the complainant, the accused took possession of a house fn her occupation and established 
there a bo), alleged to be the adopted son of the complaiiunts father, held no order could be pissed for 
delivery of possession of the house to the compliiiunt. as the accused could not tie convicted b} Uie Magistrate 
under s. 443, 1 P C The house was ordered to be restored to the accused wlio were found in possession of it, 
12 C. W. N. 269 e 7 C. L. J. 179. 

* 3. OffeDce of wbleh acetued I* eoBTlcted matt b« atteaded by crlmlaal foree.— To justify nn order 
under this seaion, the Court must findbVthit the offence ol whicli the accused was convicted was attended \jy 
oiminal force and (ti) that some person liad been dispossessed of such property by the use of such force 
Where, therefore, a person was convicted of criminal trespass (s. 447, I P C), it was held /ollowt«i 35 C. 434 
and 27 & 174, that the Magistrate was not justified in making the order restonng the property, 25A. 34i. 
Where the accused dispossessed the complainant ol bis garden by breaking open die padlock of the gate, but 
used no force or violence and were convicted of the olTence of criminal trespass, Ar/tf the Court could not order 
restoration under s. 622, 18 C. Vf. N. 1146 19 Cr. U J. 179. In 26 U. 49, White, C.J , was of opinion tfiat to 

satisfy condition (i), it is not necessary that criminal force must lorm an ingredient of the offence of which the 
person is convicted. It fs enough if the offence though not involving the use oi cnminal force as an ingredient, 
IS yet attended by the use of cnminal force. When therefore the peiiuoner was convicted of oiminal 
trespass under s. 477, I P C, and the Magistrale made an order under this section directing that 
the complainant musi be restored to possession, without finding that such trespass was attended 
by cnminal force or that the complainant was dispossessed by such force, held on revision the order 
was made without junsdiction. In 31 C 691 it was held by the Full Bench oierrultng 25 C. 434 
and cases /ffce J G TS- K- ^32 that fo}}c»'ed ti, that tf crimiaa] lorce was used by the ioarsed by reason of wfirch 
a party was dispossessed an order could be made under this section et en tkottgh the criminal force uiaj not an 
ingredient of the offence of which the acantd was convicted. In this case, the accused was conv icted under 
ss 341 andll4,I P C , for wrongfully restmming a person by the erection of a hut and the Magistrate made aa 
order for the removal of the obstructioa The offence was, on the finding of the Lower Appellate Court attended 
by cnminal force and the complainant was dispossessed by the reason of the obstruction complained of StUl 
the Full Bench (Maclean, CJ, Prinsep and Ghose, JJ) held, that the Magistrate had no junsdiction to 
order the removal of the hut. The dispensing Judges (Ameer Ali and Brett, JJ ), held, that on conviction, the 
Coun had an inherent power to make the order for removal of the obstructionb, though not under this section 

(0 The ' force' used must beta 'a person' — The term ‘force' is defined ms. 349, I P C., as being 
applicable to force when used m connection with the human body Under this section, delivery of immovable 
property may be made to the person who has been dispossessed of it when the accused is convicted of aa 
offence attended by cnminal force. Where therefore the accused were convicted of noting under s 147, L P. C., 
with the common object of destroying the complainant's fenang and raising of a new fencing on the com 
plainant’s land, it was held that violence herein was caused to the fencing and not to any person and therefore 
this section did not apply, as there was no useo! oiminal force toany individual, 18 C.W.N 1190 ^ 19 Cr.L. J 720. 


TbUfub-wetioB was added brlHd 
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(ft) Finding 0/ use of crtmtttal forte necessaty to support order— Ihdi foundation of an order uader 
tbjs section should be the finding of the Court to the effect that the person m whose favour the order is made 
has been dispossessed of specific fmmovable proper^ by the use of aiminal fori^e, which force formed a material 
ingredient m the matter of a cnminal conviction And when such a finding has been arrived at, the ordershouW 
be in terms to restore to the person who had been so dispossessed the property from which he had been disposs- 
essed. 23 W. R. 34. In 3 L. B. R.20 «=2 Cr L.9.3T7,apphcant5wereconMCtedQfcrimtnal trespass Therewas 
no finding or allegation that criminal force had been used in the commission of criminal trespass Subsequently, 
the complainant made an application to the Magistrate for restoration or possession of land in respect of whidi 
the trespass was committed and the Magistrate, purporting to act under this section and without calling on tiie 
accused to show cause, ordered the possession of the land to be restored to the complainant Held, that where 
there is no finding or allegation thit criminal force has been used in the commission of criminal trespass, an 
order under this section, restoring the possession of Immovable property to the complainant cannot legally he 
passed See also 7 C. L. J 175 12 c W. N. 269 , 16 P. R. 1919 (Cr.) 

Mere show of forrt w\ll not do but there must be oetual u^e oy*/— The \iords “attended hy 
criminal force” mean not the of cnminalforce as defined mss 349 and SsS, I P C., but the actual use of 
It Therefore, where the accused was convicted under s 243. 1 P C , and the Magistrate made an order under 
this section for restoring possession of certain property to the opposite party, fields that the order for restoration* 
was bad in law, 2S C. 434 , fl C. W. K. 289 and 230 But 25 C 434 has been doubted in 11 a W. N. 46T 5 (hr. 

J. 278, where it was held that under this section whenever an accused is convicted of an offence attended b> * 
show of force the Court has power to order the person who has been dispossessed by the accused of aftf 
immovable properly by such show of criminal force, to be restored to the possession of the same 

An essential ingredient of s 522 is that the offence oi which the person is convicted must have been 
attended by cnminal or, at the least, by the show of criminal force 21 A, L, J, 663. 

4, 'fffaere dbpoidetsion ]» not the result ot criminal terce, order for rcsteratlon had'-^Vhere 
the accused was convicted of noting and an order was passed under this section to the effect that 
one oi the witnesses be put m possession of certain land until ousted by a Court of competent 
jurisdiction, held, that as there was no evidence proving that the witness had been dispossessed 
by cnminal force, the order of the hTagistrate was bad, Weir II, 674, and not warranted by law 
1 C. W. H. 256, 4 C. W. N. 87 and 2 C W. K, IBT and if the Magistrate assumed to act under & Jli 
the order should not have been embodied m his judgment, but shoufd have formed the subject ot separsJ* 
proceedings A Magistrate exercising jurisdiction given by this section must be satisfied and show cleorW 
upon his Judgment that dispossession has tal.en place by reason of the exercise of criminal force as defined i" 
s 350 I P C , 23 C 434 followed see 27 C 174 But see 11 a W. N. 467 « 5 cr. L. J. 878. See also 26 jf 
49; 23 B. 494 

5 Action may be taken, even thengh dispossession was nnder a elaim of title — When it was 
found that the complainant was aK along in possession of a plot of land which he had showed with paddy, saddfS 
accused had failed in certain previous proceedings before the Assistant Superintendent of Survey to get this 
plot included in his bolding held the accused going ujxin the land with a bodj of men and ploughing up tftff 
paddy seedling in spite of the remonstrances eff the complainants servants, constituted offences under ss 447and 
426, 1 P C., ev en though he did so under a claim oi title to the land That under the circumstances the Uci 
dial the accused set up a title to the land, did not make the case against him one* of a civil nature, and take it 
outside the jurisdiction ol a Criminal Court, 11 C W. H. W7 =» 5 Cr. L J, 278, 

6 Order may be made even when third parties are dispossessed -^The object of the provisions oflftn 
section IS to enable the Cnminal Court by a summary order, to restore the state of things which existed at the 
lime ol the dispossession b> the convicted persons If, in so restoring possession third puties are dispossessc 
tliey must be lelt to seek their remedy m the Civil Court and sub-sec (2) proviUes that any n^it or interest 
they msyhavein the jiroperty shall not be affected Thus in 5 C. W N 374, an auction purchaser was pot m 
possession ot a house by dispossessing a tenant subsequently, the accused lorcibly dispossessed tli« auction 
purchaser and the tenant re-entereij. Qn tlic complaint of the auction purchaser, the accused vvere cofivicte 
ami the Magistrate directed the purchaser to be restored to the possession ol the house, and ordered the teiwt 
to vacate U was contended that the order against the tenant was bad, as he was no party to the cfientov 
procccihngs. tU/j the order w-is good as the auction-purchaser was entitled to be restored to the actii'’! 
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yios^^ionol lh« hou^ewhidihc held at the timet>!hi« e)ectment, and the Magistrate could not go behind ihe 
sUtc of aflalrs at the lime of the forcible epjctment which led to the aimmil proceedings The ruling in 93 B. 
494 w ss in this case referred to and expbiined 

7. fieetloa dees BOt applp nhea there hat beta aa dlipMietiloa.— TliU section is the only provision 
which emWes a Magisirateto restore a dispossesses! pwty, and Uie power can only be excrased meases In 
whicli there his been a consiction of an oflence, attended ti) criminal force, and dispossession has b^«n 
eflected by meins of such cntninal force, Wtlr lit 9L Si( IS C, W. N. 399 = 15 Cr, L. J, 302, ^ obtained po^ 
ession in September, 1^‘)G, of a cemin field in execution of lii< decree agaiast A’ On September 27Ui, 1897» 

brought a complaint against A* of cnmmil trespass under s. 447, I P. C, in which he stated that A* b^d 
illegal!) entered upon possession of the land about a month and i-half before, and sowed it with nee, and when 
went to the field A* pushed him out and refused to \acate the land or pass a ioiulijral A thirihd^s 
Magistrate found thit A'had obtained possession through a CUd Court and consicted Jt of the offence charged 
On the application of A', dated l8lh Noiember, 1897, the same Magistrate pissed in order under this section 
directing A’ to be pul in possession of the tind, but ordered the crops to be altiched. I^tcr on as A* h^d 
disclaimed ill interest m the crop, the Magisuite direaed ihit, alter deducting expenses, the crops should be 
pien to A' At this stage one I'inteneoed and clitmed the cojrs as his, but his objection was o\<r 
ruled and (lossession of the land was made oxer to A' on 29th January, IsS’b //e/J rexcrsing all the 
orders of the Magistrate passed subsequent to the date of the conviction of A’, that (1) all that the wotds 
* is coniicted in this section mean is, that there must be a conxiaion first had, and then the order can be 
made, 12) that an application for possession made shortly after the conviction miy be considered to be n 
continuation of former proceedings and (3j that as the accused A* had possession both prior to and at the tiitte 
force was used, the dispossession was, therefore, not made by force, and that the order passed under this section 
was bad. 13 B. 49L Contra ttt 4 C. W. N. 309 as to poinLs (1 ) and (2) and 5 C. W, N. 374, where this Ruling 
3s discussed. 

8. No JarUdletloa to proceed under tbU oeetloa, wbea neither party U fonnd to be tn pe^seulon^ 
Where neither party is found to be in actual possession, no order could be passed under this section directing 
restoration of the property, Velr 11, 479. 

WHEH ORDER 8BODLD EE M&DE. 

9. Order need not b« ilaaltaneoes vltb conTlellon.— An order under this section restonPg 
possession of immovable property to a complainam can only be made simuluneously with the order of 
conviaion and not subsequent thereto, 4 C. W. H. 308, There is nothing m the Code which requites 
that an order under this se«ion should be contained in the judgment com icUng the accused or be 
passed before the judgment n signed It may be an independent order and made subsequent to the date of the 
'Convidioa But it must be immediate, that is. directly arising out ol the proceedings without any fre^h 
■decision on iacls not beiore adjudicated upon being imported. The word "simultaneously' used in the 
judgment in 4 C V. M. 306, must be taken to mean ■* immediate,' 83 B. 494 and 83 V. R. 54 faliowed, 14 Cr. If 

lwiivv4ca&tiw<K<iw pasi«»ivauKdv,si94t'« dv'ec5OT.sv<3.\<»\ vVve. •aesscsjt'i S*eaVs,c>7a 
■C. 1050 and Note 8 The complainant promptly alter the dismissal by the High Court of the revision petition 
against a conviction, applied for an order for possession, but the accused having filed a civil suit, no order was 
passed on the application until after the disposal ol the suit, that Is, about 20 months after the conviction whon 
the application was renewed, held, that the Magistrate had discretion to pass an order for possession under 
s. 522. It is not necessary for him to pass such an order simuttaaeously with the conviction, and there is r»o 
illegality if he passes such order at any time after the convactloQ if the cause of delay is fully explained to h>s 
satisfaction and the complainant moves the Court promptly after the cause of delay has ceased, 19 P. R. 1914 s'* 
14 P. H. R. 1914 =* IS Cr. L. 2. W/ollawifis 23 B. 494 and 14 Cr. h. J. 179, and dtssenling from 4 C. V. H.308. 

10. Notice to aecBied not neeeti aryv—Under the law as it now stands, no notice is necessary to the 
accused inasmudi as the order lor restoration ol possession arises immediately out ol the findings of the 
Magistrate m bis judgment and is amenable to appeal. 14 Cr. X<.J. 173. In this case an order passed four 
•days after the conviction of the accused without any nouce to the accused but without any fresh materials was 
held to be competent as the accused bad not been p~ vi.v_ ..t .u. , - », • , , 

requiring that a Magistrate who passes an order t. ■ 

proposed to make the order an opportunity of showin < < • . , . 

«xe^se of judiaal dlsaetion, 3 li. B, B. 80 *= 3 Cr. L. J. 377. 
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APPEAL AND REVISION 

11 Under the new amendment an order under this section may be made by any Court of appei^ 
confirmation, reference and revision — Under the new amendment to s 522 by the addition of clause (3) an 
order under this section may be made by any Court of appeai confirmation reference and revision 46 Jl 92 and 
therefore the decisions in 39 C 137 and 1050 disapproving 23 B 495 are no longer good law Sef also 4 Pat ijg 

12 Power of Lower Court to direct resUtotlon when order Is reversed — A Cnmiml Lour\ is 
empowered to restore possession to a party who has been dispossessed by its order under this section when Such 
order has been set aside as illegal by superior aulhonty 9 P R 1B95 In a case in which the accused had been 
convicted of offences under ss SS2and't48 I P C the prosecutor had obtained an orderunderthissectionfrom 
the comicting Magistrate restoring possession of property the subject of the offence under s. 413 I P C. 
The accused hasing been acquitted on appeal applied for restoration of possession The Appellate Magis- 
trate referred the case to the High Court On a preliminary objection that the High Court had no power to 
order restoration of property Ar/rf reading together s. 423 (I) (rf) and this section the High Coirt had the 
power to order restoration of property and this as a result of the amendment by the present Code of s. 42io{ 
the 1882 Code an order for restitution of possession being a (xinseqi ential or incidental order 27 A llS. 
Where the High Court set aside an order of the Magistrate under th s section directing possession of a garijen 
to be delivered to a party which had been carried out and on the opposite party applying for restitution tie 
Magistrate refused the prayer on the ground that he had no jurisdiction to direct the Police to restore the 
possession of the party Ae/d that the order of the High Court earned with it the incident of restoration 
and the Magistrate ought to restore possession through the Police 18 C. W N 1147= 13 Cr L J 222 The 
Rulings in 5 Bom L R 23 and 3 0. W 230, denying the power of restitution to the High Court when 
once the order of the Magistrate has been earned out seem to be of doubtful authority Set N le II above 

13. Period of limitation for civU suit at the lostanea of psrty dispoistssed —Under An 47 of 
Sch If of lAe / vnitalion Act XV of 1677 now I\ of 1903 a suit toset aside an order under this section must be 
brought wathin three years from the date on which it was passed 43 H L J 372 


523 . (1) The seizure by any Police-officer of property taken under section 51 or alleged 
or suspected to have been stolen or found under cirmimstanccs which creitte 
Procedure by Police suspicion of the commission of any odence shall be forthw iih reported to a 
P^' taUn^under seo ^f^gistrate who shall makesuch order as he thinks fit respccliP|» the disposal 
tlon St or stolen of such property or the delivery of such property to the person eniith-d to 

the possession thereof or if such person cannot be ascertained respectwig 
the custody and production of such property 

(2) If the person so entitled is known the Magistrate may order the property to be 
delivered to him on such conditions (if any ) as the Magistrate thinks fit H 
Procedure where si,(_h person is unknown the Magistrate may detain it and siiall in such 
«eired unknown ' case issue a proclamation specitying the articles ot which such property 
consists and requinng any person who may have a claim therto to appear 
before him and establish his claim within six months from the date of such proclamation 


Rotes -^See s. 170 (2j for power of Police to send articles and also s 2o of Act V of 1861 


1 Provisions of the Codes of 1872 and 1882 compared —The provisions of this section are wider than 
die corresponding provisions of the ;S7Z Code (5& 415 and 4)6^ they enable theWagistrale to Jnqure fulo 
the owiicr^ip of property seized by the Police a^ deliver it to the person entitled to it instead of to the persons 
from whom U is taken SB SSS/o/Zoaird in RaUnUI 365 In the 1872 Code iheCourtwas not expressly 
powers to pass orders respecting property used for tl e commission of any offence ’ unders 415 of 1372 Cc“e 
there was no provision giving him a general power of disposal of tl e property 1 C. W K 561and30C. ^ 


2. Section applies to all cases where there has been no Inquiry or trial —See Note 10 to s. ^ f 
St.ction S23 contains a general provision applicable to all cises where there has been no inquiry or Uiak I 
therefore there ire groin ds /or suspecting that the property seized nas used /orfabricating filse cvi 
against the ctusc 1 1 1 tl e case tl e Magistrate must be lieid to have ji nsdiciion to pass an order dtrectmff * s 
restoration H L. J IwUCr L. J 27 
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8. UiLjtttrite'i power to deol wtlh prepertp oclfed aoder a iearcb*warrant— This section d< 70 s 
not apply to property whldi » produced before a Court In the course of an inquiry or trial under a seirtfh* 
warrant issued by itself under s. 97 To such property a. 817 alone uould apply The scope of this section 
niustl>e confined to property seized by Police of their oun motion In the exercise of their powers, conferred pn 
them by baw, ss. 51, 5t, 164 and 165 The power ot disposal oi such property is conlerred upon the 
MaBistraie, 17 I^ 743. Pul the correctness of this Ruling Ins been doubted b> PULtov, J , fn26 B 8S2, who was 
of opinion that the words “ «eized by the police, apply equally, whether llic seizure Is nude by a Magistrate'* 
warrant or without such a w arrant 

4. Standing crop4 not eovered by tbti tectlon — Standing crops arc not such proi^erty as are referred 
to in this section, S3 B 974 

5 Dlteretfoa glren by the words * nake aaeh order as It thinks flt, ' mnst bs ezercbed Jodlelally.— ' 
The discretion given by these words must be judicially excrased and in the absence of anything to sho'v 
the title to the proiierty, it should be ordered to be delivered to llie person tn whose po-session u h id be^n 
at the time of attachment 9 Bom L.R 85j88.L.R 141al8Cr. L.J 133; 17 Bom L R 79 cs3 Bom Cr. C** 
12B*16Cr.L.J 207. See abo 4 L. B. R. 14 *- 6 Cr L.J 129 Tlie Rulings in 1 B 630 and 14 C 834, to the effect 
that when the High Court finds tint pro;»crty has been di$|>osed of wuhoul exercising a sound judiaal discre- 
tion in the matter, the High Court has no power to order restitution, seem to be of doubtful value whens. 4?^ 
IS read with s. 423 A Magistrate, after disdiarging the accused, pxssed an order in respect of the pro 

perty before him to die effect that partot it should be given to the accused on Ins furnishing secunty for Rs. lOO. 
and the rest to be kept in tlie aistody of die Police hetJ that this section w is not applicable and the order wM 
[.■uUi B 830) WTong, and the property must be restored to the accused fi 1} C Cr. hut ZUkApnl, 18S4 
But the fact that the accused had been in possession of the |>fopeny when the charge was made is not condo- 
sne. A Magistrate is competent m the exercise of his discretion to order the property which was in the possess- 
ion of the Police to be made over to the complainant ThelMagisirate had to apply his mind to the question 
as to who was entitled to the possession of the property and if on such materials as were placed before him He 
comes to the condusion that the complainant was aCounof Revision will not interfere 12 Bom L R.233ir> 
11 Cr L. J 339. It is open to a Magistnte to disbelieve the evidence of the claimant and proceed und^r 
sub-sea (2), 16 Cr. L. J. 2SI (U.). See Note I to s. 524 

6. Is Hagbtrate not eompetent to nttach cooditlooi to delivery of property 7— A Magistrate has nO 
jurisdiction under this section to make an order in favour of a party conditioned on his furnishing security 
If the Magistrate did not think fit to take the proper steps under the law to secure the production of property 
before the Court the only course that was open to him when he referred the complaint to the Civil Court, waS 
to leave it to the Civil Court to take such steps as it might think ht for ihe produaion of the property 
question 7 C. W. N S22 In Weir H, 676, a Sessions Judge on appeal aciiuitted the accused who had been 
convicted by a Deputy Magistrate of the offence ot theft of money alleged to belong to a Railway Company and 
directed that the money found on their person be banded over to the Deputy Magistrate to be dealt with 
under this sectioa The Deputy Magistrate rejected the claim of the accused and directed the sum to be paid 
ta thft Atent of ttua oa kws executing a bond bwidux^ bveueaU XQ ptoduca Xb.a ro.Qoa'j bafox* 

any Court when required, held that the order of the Deputy Magistrate must be set aside as the procedure laid 
down m this section w as not followed. But m connection with a case of theft, certain property alleged to havtf 
been stolen was seized by the Police, but the case completely broke down upon imesiigation and a counter- 
case of noting was brought. Before final orders could be passed in the counter case both the parties pressed 
the Magistrate to pass an immediate order to save the property from possible loss or decay and the Magistrate 
thereupon ordered that the property should be delivered to bne of the parties on certain terms. Held that 
the Magistrate had jurisdiction to make the order under this section 9 C W N 419 

7. UagUtrate inait confine Inquiry to right to potteisloa and set decide title —See Note 9 

8 Does diapotat of property iaclode destractlon or forfeitnre of property 7— The Code has under 
ss 517 and 523 given a general power to the Court to direct the destruction or forfeiture of any property used 
for the commission of any offence The Court would no doubt be slow to pass an order for forfeiture id 
cases of mere suspicion under s 523 but it would liave less hesitation m refusing to restore property to thd 
owner who is suspected to have used it for the commission of an oSence. The power to order restoration 
Isdiscretionary and the Court IS not bound to exercise It Hthe offence be one relating to property, theproper 
order would, of course, be to return it to the ow ner or person in possession. But this cannot be the propef 



1730 


A PnONOUNCIXG BIOOnAPinCAL PICTIONAHV 









1096 


THE CODE OF CRIUINAL PROCEDURE. 


[Chap XLIII. 


order wheo the oflence suspected is one cotnmiUed the person who is the owner or possessor of the property 
and who has used it for the commission of the offence The right order m such a case must be to direct the 
destruction orforieitureofthe property according to Us natwe,24K. L.J.1 = 1* H.L.T.Wl=sl913M.W.S.85i=, 
IfCr. L.J. 37. however, Note 13 to s. 517 


9. Conrt may direct forfeiture Id first Instanca even when claimant ma]^ be ascertamed— Certain 
money and other articles were seized by the Police in consequence of a complaint of theft preferred bj one 
Ji against one V The Police, after a preliminary investigation, came to the conclusion that the case was f^lse 
.tnd that the articles seized were probably foisted l>y or hts men into F’j house. Thereupon^ made a com 
plaint before the Second class Magistrate The Magistrate dismissed the complaint under s J03, and directed 
under s 517, that the articles seized by the Police should be forfeited to Government, as they were used for 
concocting a false case against y Held, that the order of forfeiture was valid although the Magistrate had no 
jurisdiction to pass the orderunders 517, he had power unders 523 to pass an order regarding the disposal 
of property seized by a Police-officer, which was ‘alleged or suspected to have been stolen or found under 
arcumsfances which create suspicion of the commission of any offence ’ It was argued that it is only if Uie 
person entitled to possession cannot be ascertained and no one establishes lits tide to possession after notice 
given by the Magistrate that an order can be passed that the property should be at the disposal of Government 
Held, the contention could not be accepted. Section 523 , cl (I) gives the Magistrate power either to delner 
the property to the person entitled to its possession. or to pass such order as he deems ht respecting us dispo^ai 
If he adopts the first alternative, he has to find out the person entitled to possession, and if no one succeeds in 
establishing his title to possession, the property would be at the disposal of Government If he adopts the 
Second alternative, the section does not specifically state what the nature of the order regarding the disposal 
should be If an order that the property should be at the disposal of Government would be proper in the 
circumstances of the case tliere is nothing in the section which prevents him from passing such order, 2* U 

— WiiK.’K.K.Mi — i4Ci.Ui.tI. iee.Vvo-wevM, Note \S Vos 5V7 

10. Is Uaglstrate bound in every ease to held an Inqalry ?— Noted Where a person charged 

With criminal breach of trust in respect of certain jewels died before tnal, and the alleged owner of the jewels 
which were recovered by the ' ‘ . . .w .. « » u 

applied to be put in possessu , 

AeA/, that 8 517 did not apply 

section did not apply, and that the Magistrate was not bound to hold an inquiry simply to determine the 
ownership of the jeweU, 29 M. 375. Clause (2) of this section does not require a Magistr ite to make atiy 
inquiry at all He proceeds on such materials as are available before him and he has to decide the question, not 
who was tn possession at the time the property was seized by the Police but who was entitled to possession. 
The observation of Telano, J , in 17 B. 7ia, which suggested that the Magistrate was bound to hold an inquiry 
before making his order was a mere obiter dtrtum and found no support in the section itself, 3 B L. R. 3 vs 
12 Cr. L i. 108. In 17 B. 748 It was, however, held a Magistrate ts bound to institute an inquiry under thi> 
section before making any order touching the nght, not of property, but of possession to the property seized 
by police The Magistrate does not decide the question of title but merely decides the question of possess- 
ion, 12 Bom b R 232. Where things are produced before a Magistrate under a search-warrant, he is bound 
to proceed and satisfy himself whether the things produced are the things which ifiniecessary or desirable 
should be kept m custody, and when a third party appears before him and alleges th it the things are his, the 
Magistrate is bound to hear the party and restore the thing to the owner There is a power inherent in every 
Court to satisfy itself that the things produced before it under a search warrant, are the things which it is 
necessary or desirable should be kept m custody When the Magistrate has not made such an inquiry about 
the things brought before him under a search warrant issued by him, the High Court cannot, however, cancel 
the warrant and order restoration of property, 29 B. 852. 

Duposat of property wtlhoiiUaking eitdenee w fegal — Where certain property was alleged to 
stolen and its seizure by the Police was reported to the Magistrate, and there was no question as to lift 
property having been taken from the complainant s possession, that the Magistrate’s order delivering v « 

property to the complainant without any enquiry was legal under this section, and that such order did not 
conclude the right of any person, Ratanlal 309. See 4 I»»h. 38 in which case it v.asAeld, that it is not 
bent on a Magistrate lo hold a Judicial inquiry on oath beloie pissing an order under s 523 Such an order cati 
passed on I olice reports and papers alone without any independent inquiry regarding tlie ownership of t « 
property. 4 bah. 38. 
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11. Etldeoee ef ewnenhlp— Contmleo mkd* (o p0lIce>eR1eir.->btntcments made to (he Police by 
accused persons as to the ownership ol propertj which Is the sub;ect matter ol the prtx»edings against them 
are admissible as exidence u-lih regard to the ownership of the property in an inquiry held by the ^lagistrate 
under this section, 9 B. 131. 

It. Uaglitrate not beaed to Ute eTideaee tni after Upta of six nenthifrem date of proclamation. — 
It is not intended that an) final steps should be taken by a Magistrate acting under this section, or that he 
is bound to take an) final steps, to ascertain whether the property belongs to the person m whose possession 
it was found, until alter expir) of the sir months mentioned in the sections, but when the proclamation has 
been issued and the six months ha\e expired then the proxisions of s. 521 come in, and the person in whose 
possession it was found cancome forward and show that it is his own, 33 C. 761. Dutthis Ruling was 
^Ishfdxn S L. B. R.197«=>4 Cr. L. J. 203, where it was ArA/that in disposing of property seized by th« Police, If 
the Magistrate finds that the person entitled to possession is knowai, he can laufull) adjudicate on the claims of 
that person without issuing aii) proclamation. Jfhe has issued proclamation, that need not invalidate his order 
for immediate delivery ol the propert) to such a know n person. When the Magistrate finds that a claim whiclihas 
been made is proved provided no other claimants appear, he should before pronouncing final orders, wait 
until the cxpif) of the six months sjiccified m the proclamation A Sub-Divisional Jfagistrate on appeal 
acquitted the accu.sed of an oflence under s. 414, 1 1* C.. but made no order for the disposal of the sum of Rs. 61 
produced in the case. On reference it was that procx^edlllgs might be taken under this section, Batanlal 
536. See also 26 B. 5S2. 

13. Uaglstratfl bosnd to lammoB efatmant* witotstei.— The petitioner was charged with the theft 
of certain money found in his house and acquitted. Proclamation having been made for claimants to come in 
and claim the propert), no one appeared, whereupon the petitioner preferred his claim and asked the Magis 
trate to summon certain witnesses, but the Magistrate refused to do so and disallowed hi> claim , held, that the 
Magistrate was bound to summon the witnesses named b) the petitioner, 18 W. R. 8 1 2 k. 276. 

II No order caa be made a« to properly already restored —A District Magistrate cannot treat 
property already restored or which ought to Itave been restored byu Subordinate Magistrate as subject to an 
order under this section, 6 B. 876. 

16. No power to review an order already made.— Where once a Magistrate passes an order restoring 
possession of property, he has no authonty to set aside his prev lous order subsequently, but 'in order under this 
section IS subject to rev laion under s. 439 by the High Court. 4 Bom. L. B. 18. 

16. Remedy of real owner U to ane the bolder of property.— The Magistrate may in the inquiry 
proceed on such evidence as IS available and make an order lor handing the property to the person he thinks 
entitled This does not conclude the right of any pen«n. The real owner may proceed against the holder of 
articles for damages as for conversion Where ibe Magistrate made an order for the delivery of property upon 
the mere evidence of a confession of the accused to the Potice, that the property was stolen from the adjudged 
owner, the High Court declined to interfere with the Magistrates order 9 B. 139 ; Rattnlal 365. See also 
Bullock V Dutilop L. R. 3 Cx. Dfv. 43 , Drover v Chdd L. R. } £x. Diy. 178. In 40 B. 200 = 17 Bom. L, R. 079 
the case m 9 B. 131 '*,3S followed. 9 Psk L. J. 321. 

17. Appeal and Bevlilon ~See s. 524 ( 2 ) and Note 50 to s. 439. 

524 * (O H no person withm such penod establishes his claim to such property, and il 
the person in whose possession such property was found is unable to show 
xiaroant legally acquired by him, such property shall be at the disposal of 

in^s^momS,^^'*' ihe Government, and may be sold under the orders of the Presidency Magis- 
trate, District Magistrate or Sub-Dnisional Magistrate, or of a Magistrate of 
the first dass empowered by the Local Government m this behalf. 

(2) In the case of every order passed under this section, an appeal shall he to the Court 
to which appeals against sentences of the Court passing such order would he. 

Notet.— 1. CoiutrneUon of * ustbU to iho v It wu legally aeqwiied by him.’— Note 5 to s. 523 
The burden imposed on the possessor by this seaton, is discharged by the general presumption in favour of every 
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man’s innocence and the special presumption ennunaated in s 110, Indian Evidence Act, when such person 
adduces evidence of possession and no claimant appears There must be some reasonable ground for the 
“ allegation or suspicion ” and the mere fact the person in possession belongs to a criminal tribe, cannot be 
regarded as a sufficient ground Smd Sadar Ret 52 of 1904 Although there may be a reasonable doubt as to 
the property having been honestly acquired by the person from whose possession it was seized, unless the 
evidence clearly shows that that person s claim is a lalse.one or that his witnesses have conspired to support a false 
claim the proper and safest course is to follow the presumption laid down ins 1 10 of the Evidence Act and to 
hold that the person m possession is the owner, in the absence of proof to the contrary The words ' unable to 
show that u was legally acquired by him,’ in this section do not reverse this presumption In the absence of 
proof ot title to the property produced, it was ordered to be delivered to the person in whose possession it had 
been at the time of attachment, 8 S. h. R, 141 = 16 Cf. I*. J. 133. In 17 Bora, h R. 79 = 3 Bom. Cr. Ca 13 « 
18 Cp. li. J. 207, in similar circumstances the High Court, setting aside the order directing the property to be 
at the disposal of the Government observed aa follows — The principal ground on which the Magistrate based 
his order was tint A' himseli gave an accouni of how he acqtuced his wealili, which seemed to the Magis- 
trate to be nniulestly untrue 1 think, the spir t ol our criminal law and its provisions both indicate quite 
clearly that inquisitorial imiuiries into the private affairs and concerns of any person ate not to be made, except 
possibly 111 rare instances unless there is something specific against that person Ihe circua.stance that JC 
gave an account of how he had acquired hi» property, which did not satisfy the Magistrate is no good reason 
for maintaining the order which he has made 

2 Conflac&tloabyOoverament — The procedure prescribed by this and the preceding sections must 
be followed before making an order to confiscate the property, 9 W. R. IS. lnl9B 688 a bag of money was 
pointed out by a person, who was convicted of theft, and it was given to the owner Close by another bag of 
money and a gold ring was found buned The Magistrate issued a ptoclamation under s 523, whereupon a 
person claimed it as owner oi the soil in which it was found The claim was rejected, and an order under 
this section was passed placing u at the disposal of Government He then sued the Secretary of State to recover 
this property on the ground that it was treasure trove, but on appeal the suit was dismissed. 

3, Magistrate empowered by the Local GeveraineBt la tbit behBlt.->5r; s 529 (A) as to validity of sale 
by Magistrate not duly empowered In MadrasfCaa, 1873, p 598) all Magistrates of the first class have been 
empowered to act under this section also in the United Provinces [Alt Man , 202) , so too in the Punjab {Runj 
Gas, 1883 Pl 1, p 52) Bombay Gas 1873, p 18), provided that they are not Honorary Magistrates 
when a special order is required m each case 

4 Appeal under this section Is a regnlar appeal ob the merits.— The appeal allowed by sub«ec (2) is 
an appeal in the full sense of Chapter XXXI and must be governed by its provisions , when an appeal to the 
Court of Session irom an order passed under this section by a Distnct Magistrate, was treated as a sort of 
miscellaneous application and was summarily disposed of in favour of the appellant the claimant to the property 
concerned, in an ex-parU manner by the Sessions Judge, neither notice of the appeal having been served on the 
Government nor the procedure of Chapter XXXI followed in any respect; the order of the Sessions Judge wts 
set aside and the case sent lor re-trial, 1881 A. Iff. N. 150. 

525. If the person entitled to the possession of such property is unknown or absent and 
the property is subject to speedy and natural decay, *■ " or if the Magistrate 
aWe pensh whom Us seizure is reported, is of opinion that its sale would be for the 

benefit of the owner, -[“or that the value of such property is less than 10 
rupees” the Magistrate may, at any time, direct it to be sold , and the provisions of sections 523 
and 524 shall, as nearly as may be practicable, apply to the net proceeds of such sale 

Hotel— 1. Proceedings of Uaglstratee not empowered— If any Magistrate not being empowered b) 
law to sell properly under s. 624 or s. 523 errooeously id good faith sells it, hia proceedings shall not be set * 
on the ground ot his not being so empowered s 529, cl (A) 

* Tti* word. - — w.r*«ub.llal.afoTth« w-erd* ortlie M«ei«ttate* 1 r Ait XMIt ef l»» ’ 

♦ Th-worH. werrlnortnl by fb/r 
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CHAPTER XLIV. 

Or Tun Transfer of Criminal Cases 

526. (1) \Vhtnc\er it is mide to appear to the High Court — 

(а) tint 1 fur ind impartnl inquir) or trnl cannot be had m in) 
Cnininnl Court subordinate thereto or 

((5) tbit some qiieslioii o( hw of iinusuil difficult) is Iikcl) to irise or 

(r) tint a \ic« of the p kx m or nenr uliich in) oflenct has been committed ina) be 
required for the satisficior) inquiry into or inil of the same or 

(d) thit m order under this section will iiiid to the general comtnience of the parties 
or witnesses or 

(e) that such in order is L\petlicnt for the ends of justice or is required b) an) pro\i 
Sion of this Code 

it mi) order — 

(i) that an) offence be inquiretl into or tried b) anj Court not empowered under sections 
177 to 184 (both inclustie) but in other resjiccts competent to inquiry into or tr) such offence 

(ii) that an\ * particular ci«e or ippeil or class ol+ cases or appeils be transferred from 
a Criminal Court subordinate to its luthorit) to in\ otlicr sucli Cnmiml Court of equal or 
superior jurisdiction 

(m) that an) * particular case or appeal be transferred to and tried before itself or 

(iv) that an accused person be committed for trial to itself or to a Court of Session 

(2) When the High Court « ithdraws for trial beiore itself in) case from an) Court other 
than the Court of a Presidenc) Magistrate, it shatl, except as pro\ ided m section 267 obsen e m 
such trial the same procedure whicl* that Court would ha\e observed if the case had not been so 
withdrawn 

(3) The High Court ma> act either on the report of the Lower Court or on the apph 
cation of a party interested or on its own initiative 

(4) Every application for the exerasc of the power conferred b) this section shall be 
made by motion which shall except when the applicant is the Ad\ ocate-General be supported by 
affidavit or affirmation 

(5) When an accused person makes an application under this section the High Court 
may direct him to execute a bond with or without sureties conditioned that he will if 
X • so ordered pay § ‘ an) amount which the High Court has power under this section to abide by 
way of costs to the person opposing the application 

(б) Ever) accused person making any such application shall gpve to 

P^*«^or*of^a''^lica^ together with a copy 

tion^under this seaion ol grounds on which it is made and no order shall be made on the 

merits of the application unless at leist twent) four hours have elapsed 
between the giving of such notice and the hearing of the application 

* The word *u b wM om ttod br i t 

tTh.vord rrmnol wi« om Krd br Art XVII of 

ITfarword* (o ordrrrd wtr* >ub<t tutrd for (ho word (OBt rtod 

{ThowPrdt ' "rmubrt tutrd for (ho words tbecootiof (hr pretrrutor by 


ss ‘124-526] 


Htch Court m a V 
transfer case or itself 
try it. 
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(G-A)* Where my apphcition for the cverase of the power conferred bj this section 
IS dismissed the Hnjli Court miy, if it is of opinion til'll the ipplicalion wrsfn\olous or \exaitoiis 
order the applicant to pi) b) wi) of costs to inj person who his opposed the ipphcation an) 
eipcnscs riisombl) incurred b) such person m consequence of the ipplicxlion ’ 

(7) Notliinq ui this section shiU be elccnicd to afleci iny ortler made under section 197 

*(8)i If in the course of nil) inquir) or tnil, or before the commencement of the heir 

inq of in) appeil, the Public Prosecutor, the compliinint or the acciisexl notifies to the Court 

before which the case or ippeil is pciulinq his micntioii to mihe an application under this section 
in rc'pcet of such aise or ippe il, the Court shill idjourn the case or postpone the appc.il for such 
1 penod as will ifTorcl i rcison ihlc tune for the npphcitioii to be midc ind in order to lie obtimcif 
tiicreoii ' 

(9) i Nolwitlistimhnq in)thmg hereinbefore conrimed, i Judge presiding in i Court 
of Se^ssion sli lU not be rnjuired to idjourn i Inal under sub-se'Ciion (8) if he is of opinion ihit the 
person noiif) mg hia intention of miking m ipphcation under this section his hid a reasonable 
opporiumi) ol mikmg such an application and his failed without suthcient ciusc to tike idnn- 

tage of iL 

Kclemng to the inicndmeiit of this section the Select Coinmitlce si) — 

"We hive lound s- S2o somewh it diflicult to deil wiilx One chss ol opinions presses for grcitcf s*!®" 
guards igiuist frivolous vexatious or dihtot> applications tor transfer Another class depreeites any measure 
whldi makes i irinsfcr more dilhcuU to obtain. W'e think it iswnavoidiblciorciainin the Code some juanision 
tor the compulsor) adjournment of ncise when an tmenltonio ipplj for a transfer has been iiotificdL But we 
recognise that the provisions of the section is they stand hive lent themselves to gross abuse, and therefore 
W'e tetl that greiter safeguards are ncceasat) Porthese reasons In the first place, wc maintain the principle 
ol the new suUsca (i>A) which enables the High Court to award costs in dismissing an ipphcatioiv W* 
have however, modified u to this extent, tliatitwiH enable the High Conn m evses where it is of opinion 
that the application was frivolous or vex mous to award sucli amount by way of reasonable costs in die HiS" 
Court and the Lout lielow na it thinks fit Wc dunk the last sentence of ncw5«l>«ec. (6-A) was superfluous 
hi view of tits, pruvisiuns of s 517 

We consider ihit the new Mibsec (8) pro|>oscd by the Bill was un-satisfactorj in several respects 
The oiicnlng words of the sub^wction contemplated notification at any stage of the c»i>c provided that It wi^ 
m ide before the coninieiicvment of a day s he umg But words occurring laicr to the sob-aecnon indicated that 
Its apphcation vias connncvl to ti noiificition made lieforc the accused was called upon to enter on his defence 
The proviso therefore whlcli dealt with m intention to apply for a transfer formed after the accused had 
cntcrerl on his di.fcnee was notatnte proviso to the sub-section. We considered whether sub-sec (8) should 
not tcler to an application made at any stage and whether in sudi case discretion ns to an adjournment should 
not Iclt with the Lourt except when the applicant gavt security in which case the adjournment should be 
compulsory On the wlioVc howcvxr, w-e fiav-e dcavled vn tavxmr of reiecvlng the pcopoval to provule for a bone 
Ajvui from other objections we dunk it was cakulwed loenhvncethe deliyi already invajlvcd by s. 528 0“^ 
amendment ol the Bill therefore providv.! for a compulsory adjoumrnem at any stage of the case except that * 
Sessions Court m i> refuse to ad^aurn when U is of opimon that the application lias been unreasonably delaye'* 

It was suggested to us that w-e should add a new dausetoa. 52 b providing tor transfer of a casewhW 
the accu-sed has reasoinl le ground lor apprehending that he will not get a lair and impartial ttnl. W e 
however that the Rulings ol the High Courts arc quite clear on the jxmit and that It would be a mistake 
amen \ the strtion 

Rote.— Ameadmants.— The wonl cntnlnal la now omitted from sub-sec. (2) of cL (r) In 
to make It ch ar that the power to transfer is not only limited to criminal cases but it aKo extends to olh 
nuscelUneous procectllugs under the Code 


* (« at br An Xiti t .1 i*i> 

t a«b »»cWo«« (•! tnd «•) wrrt •ulsl lolvJ far «ab-*r<t m <14 
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The new sublet (6-A) confers on the IliRh Court Ihe power to awird costs to any person who 
opposes the application to transfer If in the opinion of the Court, the application is fnvoloiis orsexatious 

Under the amended section sub-sec. *(8) an application for transfer msy be made in the courseof 
anj inquiry or trial whereupon " the Court shill idjoum the case. Under the old law it was necessary that an 
application lor transfer should l>e made before the commencement of the hciring of i criminal case 

Under the new sub-sec. (9) in exception to the compulsory adjournment at any stage of the case Is 
pros ided for and under that subjection i Sessions Court maj refuse to ndjoum when it Is of opinion that the 
application has been unrcisoniblj dclijeii 

Notes.— 1 Other leetloni dealiog with trantfor —Under s. 29 of the Ijftt rs TKtUnl n tiigh Court his 
power to direct the transfer of inj cnmmaicnse i<rp vii of the appendix and rrt* also s IS the Indian Ht^k 
Courts Act 1861 It p. I of the append x. tee s 192 for power of the Disinct Magistrale or Sub-Di\isioniI 
Magistrate to transfer a case of which he has talen cogmratice. Under s. 267 the High Court may direct that 
a case transferred to Itself be b> jur) S 197 empowers the Cosemment to directs prosecution of a Judge or 
other public sen ant to be conductetl bj a particular person or Court, 5'rf also ss |“8 |91 346 407(2) 487 S2S 
and 556 

Analysts of Hotes 

1 Extraordinary powers of the Chartered High Courts Notes 2— 4 

II Conditions precedent to exercise of jurisdiction Notes 6 — 8 ^ 

III Proceedings liable to be transferred Notes®— IS 

IV Grounds for transfer Notes 16— 36 

V Subsections (2) to (7)— Practice Notes 37— 48 

VI Adjournment of hearing on notifcation of intention to move the High Court Notes 49—56 

I -EXTRAORDINARY POWERS OF THE CHARTERED HIGH COURTS 

2 Paver ot traotfer auder the Letters PateoL— The High Court has power under cL 29 of the 
Letters Patent to transfer any criminal case from one Court to another Weir 11, 690 , 1, 768 (b) and under this 
extraordinary jurisdiction it was Ar/i/ the Bombay Hi^ Court has the power to transfer a cnmmal case from 
the Court of the Resident at Aden to the Original Side of the Bombay High Court and that a single Judge of the 
High Court has power to order such a transfer 7 Bom L It 104 See p vii of the appendix 

3. Special Jarisdictlon of High Coorts— 

(0 District Magistrate and Sessions J dge of Bangalore J bordtnate to Madras High CVarK— The 
District Magistrate and the Civil and Sessions Judge of the Civil and Military Station at Bangalore are Magis- 
trates subordinate to the High Court at Madras within the meaning of this section 9 U 356 

[ti) Jn>isduiso» e>/ iJhe Calcvtto MsgJi CPufd pser SonJ-haJ fitr'gn-'mai ~See 19 Cl 247 
(«*) J nsdiction of Bombay High Co rtat Secunderabad and Penm.—T\i^ High Court of Bomb.iy 
having been vested by notification of the Governor-General of India in Council No 178 of 23rd September 
1874 with onginal and appellate criminal junsdiction over European British subjects being Christians resident 
amongst other places at Secunderabad outside the Presidency of Bombay and within the territories of Hjs 
’ ’ character of a D strict 

• uropean British subjects 

y \ irtue of the appellate 

jurisdiction so vested in it the power of transferring a cnmmal case pending m the Cantonment Magistrate s 
Court either to itself or to any Criminal Court ot equal or superior jurisdiction 9B 333. In 5 Bom L. B 869 it 
V as A/W that by virtue of 23 and 29 \ ict d ap 15 s.3 and the notification above referred to the High Court 
of Bombay has jurisdiction to transfer a cnmmal case against an European Bntish subject from the Court of the 
District Magistrate and Supenntendent Residency Bazaar Hyderabad Deccaa As to Penm icf Notification 
No 823 of I8S6 and 10 B 274. 

4. Transfer of cases from the file of vaiage Magistrates In Madras.— Though a Village Munsifl is not 
a Magistrate under this Code the High Court alone has the power under s. 29 of the Letters Patent to transfer 
a case from the file of a \ illage Magistrate to that any other Magistrate 26 M 394 Where a \illage 
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Jlagistrate refijsed to ad;ouni a case to allow the accused to move the High Court for a transfer and convicted 
the accused, AM, the conviction was illegal and the case was transferred to the file of another Magistrate 
forre-trial,2lM. Ii.J.765=:12Cr L J. W7. 

’ 1 • 

IL— CONDITIOHS PRECEDENT TO EXERCISE OF JURISDICTION. 

5 Subordinate Court should be properly seised of the case. — The High Court cannot, under this 
section, transfer a case which is not properly before a Subordinate Court of competent junsdiction to receive 
and try it /Vr Birdw Ood. ] , in lO B. 274 See also 9 A. 191 a L. R. 13 1. A. 124 at p 144 ; 9 M 358 ; 6 a 30 ; 8 B 
312 may be dts/t/t^utsAed , nor where the Magistrate apparently has no jurisdiaion, 7 Bom. L. R. 104. The High 
Court cannot transfer a case taken up by Magistrate who had no jurisdiction, 3 Bom. L. R. 121. The Alagistrate 
should inform the complainant that he has no junsdiction, and take bail from the accused lor appearance 
before the proper Court The High Court cannot transfer a case committed to a wrong Sessions Court, S6 H. 
237. Notes 7 and 8 at p 446 

6. Tranifer cannot he made after dfiposal of ease.— This section contemplates the transfer of a case 
before disposal, or interference on behalf of persons aggrieved or injured by an order of the Jlagistrate It i* 
not intended to give power to interfere in order to set aside an acquittal, 2 C. 290 at p. 292 An order of transfer 
cannot operate as cancelling an order ol discharge, 1 Bom. L. R. 782 In 19 M. 373 an order of transfer made by 
the High Court on December 4, did not tn fact reach the Judge till after December 5 when judgment was 
pronounced convicting the accused , the conviction was upheld 

7. Order for transfer of appeals to be fifed in fntnre is bad.— A District Magistrate having sanctioned 
the prosecution of certain accused persons for having escaped from a quarantine camp, the Sessions Judge 
asked the High Court to pass an order that all appeals arising out of the proceedings in which the District 
Magistrate had sanctioned the prosecution should not be heard by him, but transferred to some other Court 

that It was doubttul whether the High Com had jurisdiction to make such an order It could transfer 
actudly existing apj^eals onl), but could not direct that appeals that might be filed in future should, when filed 
not be heard by the authority to which they might be presented. Ratanl&l 973. 

8. District authorities to be moved before approsebisg the High Court— Ordinarily the High Court 
does not transfer a case pending before a Subordinate Magistrate, unless the party applying for the transfer has 
moved the District Magl^trate before going to the High Court. 6 Bom. L. R. 437 5 11 A. D. J. 741 -= 14 Ci. L J 
839. 

111.— PROCEEDINGS LI&BLE TO BE TRANSFERRED. 

9. “Criminal Case,” what It means —Under the old law there was a conflict of decisions as 10 tlie 

meamng of the words “ cnminal case ' appearing m subjections (u) and (in) of clause (e). And it was doubted 
for instance, whether a case under Chap VllI could be called a criminal case. But under the present 
amendment the word “ criminal” has been deleted from sub-section (2) of cl (e), and now s 626 would include 
all proceedings under the Code. For instance, in the following cases it was held that the term '■ criminal case " 
may be understood as distinguished from a civil case, or in other words, a frrwitaajfajf is one over which u 
Cnminal Court exercises Jurisdiction — /*er Chose J , in 23 C. 709; 34 A. 833. In 29 C. 709, Taylor, ) .remarked 
“lam of opinion that and ■ as usedin theCode of Criminal Procedure are not coextensive 

• Cnmtnal ease ’ is intended to be used in a limned sense and does not apply to every case cognizable by a 
Cnminal Court.'’ See 29 3.179 and Note l2be!ovv In «M. H.& F-Appx. XL, the Madras HighCourt Ai/ithat 
the term ‘ cnmwal case ’ meant ‘ any case pnma facxe cnminal’ In the new Bill it is proposed W 
omit the word ‘criminaV A Division Bendi of the Chief Court followed the judgment of Taylor J- 
and that a proceeding under s. 110 is not a ‘cnminal case’ inasmuch as a cnminal case is noi 
the same as a case cognizable by a Cnminal Court, and in every criminal case there must be a person 
charged with the commission of an offence, 9 P. R. 1914 » 194 P.L R. 1914^19 Cr. Ii.J. 863. In 8 S.L.R 
21 Sb3 18 O.L j. 249, the Judges while following 24 B.527 were of opinion that the words ‘cnminal case’ should 
not be restneted to cases ansing out of and dealing widi some aime already committed and referred to the 
interpretation put on the words • cnminal cause or matter* in s 47 ol the Judicature Act by the English Courts 
‘The general rule of construction adopted is either that the subject matter of the proceeding is of a cnmtn-ii 
nature or the proceeding is one m whicli a penalty by way of punishment is sought or can be enforced m 
case of disobedience ' 

In the Calcutta High Court there has been vaallation. In 83 C. 192, doubts were expressed vvhctlwf 
a proceeding under * 145 was a criminal case In 2 0. L J. 614-»8 Cr. L J. 83 it was held that 
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proceetling under n. 145 is a cnmitnl proceeding md a Migisiritc his poucr lo uaiisier the same 
under ss 192 and 2IS In 33 C.709 ihe poucr of tlie High Court to transfer under s. 526 uas doubted but 
the case u as transferred under s. 15 ol the Charter AcL In IS C. W. N. 393 » IS Cr L. J. 359 it was held that 
s. 526 has no application to proceedings under Chap XII uhilc the same Ilench held in 41 C. 719 ih it s 526 
applied to proceedings under s. 107 See Koie 9 sboae 

10. Caiei OBder Chap. YIIL— In l9A.29t( it was A^A/tlie High Court could not transfer, when the 
Magistrate had acted under s. 117, but s 117 has now been amended. That the Magistrate aaed on private 
information in calling upon a person to show cause under s llo is no good ground for the transfer of the case 
from his file. There is no limit to the nature or the source of information on which a Magistrate initiates pro- 
ceedings under that section, 37 k, 172. See Note 9 above. 

li> Cises unden 107 rrfl«r/rrrf<i— The High Court has power underthis section to transfer 

proceedings under s, 107 from one district to another, 31 A. 612. It is true that every case that is governed by 
the Code need not necessarily be a ‘criminal case* but it does not from that follow that only such cases are 
criminal as relate to offences alread> committed or said to have been committed. Cases under s. 107 are sub- 
ject to cL (8) and a MSgisiraie errs in refusing an adjournment. 41 C. 719 In S 8. L. R. 315 = 16 Cr. L. J. 249, 
the Judges stated they were dis]x>sed to agree with 41 C. 719 rather than with 3 P. R. 1914. hut as a rule, it 
would not be proper to transfer any preventive proceeding Irom one dislnct to another It must be an extremely 
exceptional case that would justify the interference ol the High Court with the jurisdiction of the Magistrate of 
the District taking preventive action within his boundaries and imposing sudi foreign and extraneous duty on 
the Magistrate of another District, 17 0. W. 636 a 14 Cr. L. J. 333. See also 31 C. 350. See Note 9 above. 

(ii) Transfer of good tiihattour iAtei—Uxray now be taken as settled that proceedings under s. 110 
are Iible to be transferred from one district to another. 23 C. 709 j 32 A. 643 ; 1 8. L. R. 03 cs 8 Cr. Ik J, 356 { 
11 C. V. N. 231, 1 P. R. 1913] 12 A. L. J. 262 e 16 Cr. J.363. 

(ill) Cannot such proceedings he transferred to another Dutnet t—h was held in 161. 9 and 30 A. 47 
that though under this seaion, a cnoimal case may be transferred to a Magistrate not havi ng local junsdiaion, 
but otherwise competent to inquire into or try the case, yet proceedings under s 110 cannot be transferred to 
any Court outside the distnct within which such proceedings have been lawfully instituted. The reasoning in 
these cases was followed m 34 U. 186. i 

Contra —The Punjab Chief Court held that it had no jurisdiction either under s. 526 or under & 33 or 
the Punjab Courts Act to transfer proceedings under s. 1 10 hom the Court of one Magistrate to the Court of 
another Magistrate, 6 P. R. 1914 es 154 P. L. R. 1914 » 13 Cr. L J 663. The case in 23 B. 179 and the judgment 
of Taylor, J , m 28 C. 709 followed See also the referring judgment of Rattican, J reported as a footnote 
to 18 Cr. Ik J. 563, where it was pointed out that m the case in 1 P. R. 1913 = IS Cr L. J. 746, it was assumed 
without any argument that s S2b appbed to a case under s. 1 10 See Note 9 above. 

11. Proceedings under s. 145.— Under the old law there was a conflict of opinion as to whether 

proceedings under s. 145 were criminal proceedings, but now under tlie new amendment by the omission of the 
word " cnininal," proceedings under s 145 are liable to be transferred under this section. [&e Note 9, supra.) 
The Madras, Allahabad and Oudh Courts have held that proceedings under s. 145 may be transferred, 26 U. 
168; 34 A. 533; 11 0. C.61 b 7 Cr L. J. 423. The Bombay High Court has, however, held that it has no power 
under this section to direct the transfer of proceedings instituted under s 145, as they do not come under the 
provisions of this section, 25 B. 179. The case proceeds on a strict construcUon of the language of the section 
“any criminal ease or appeal^' The word “criminal" governs the word “appeal" as well as the word 
“ case " A criminal case, like a criminal appeal most anse out of and deal with some enme already committed. 
Hence this section does not confer any power to transfer proceedings under s. 145 which neither contemplates 
an inquiry or trial Into an oBence, nor does U deal with a enme committed, but is concerned only with the 
prevention of oSences. The Bombay view was followed in 8 S L. R.215 ssl6 Cr.L, J.249 .S%’«aIso5P.R.1914 

B 15 Cr. L. J. 563. For the Calcutta v tew, see Note 9 

11-A. An loquiry under Act XIII of 1859 (Workmans Breach ol Contract Act) is not outside the 
puiv lew of s. 526 of the Code. (See preliminary note to s. 526) 45 A. 700. 

12. No power to tranifer cate under the Legal Practitioners AcL— The Chief Court has no power to 
Older the transfer of a proceeding under s. 14 of the Legal Practitioners Act (XVIIl of 1879) from one Court to 
another, such proceeding being neither a av tl proceeding nor a enmina) proceeding, though it partakes of the 
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latter cliaracter, as being penal , neither s 2S of Ctml Procedure Code, 1882, nor s. 526 is applicable to 
proceedings of this kind, 41 P. R. 1888. But it is submitted that this is not good law in view of the omission of 
the word“ criminal” from section 526 See Notes, supra 

13. High Court not competent to transfer Inqalry cnder t. 3 of Extradition Act, 1903.— 33 C. 550 
(footnote) = 15 C. W. N. 735, Note 11 at appendix, p x\i 

14. Power to transfer case from one Presidency Magistrate to another.— The power conferred bj 
this section is only to transfer from one Criminal Court to another, and consequently the High Court, under this 
section, has no power to transfer a case pending before one Presidencv Magistrate to the file of another 
Presidency Magistrate, both being Judges presiding over the same Court, 13 M. L. J. 69. In 33 M, 739, it n. 
hoi\e\er, laid down that the High Court is competent to transfer a case from the file of the Chief Piesidency 
Magistrate lo the hie of another Presidency Magistrate as they are Courts of equal junsdictioru In 10 Bom. 
L. R. 201, tlie point was not raised, but the High Court transferred a case on the ground that the Presidency 
Magistrate was biassed 

lY.— GROUNDS FOR TRANSFER. 

15. Duty of the High Court to create and maintain confidence in the administration of jastice.-~It 
seems to be generally supposed that, w hen allegation of bias is made, the transfer is granted under sub-sec. (a) 
of b 82 q, cl (1), but except in those very rare cases when tlie Court itself is convinced that a fair and impartial 
inquiry cannot be had, the transter is made under sub-sec {ey One of the most important duties ofaHigh 
Court IS to create and maintain confidence in the administration ot justice, and this can only be done by giij"? 
to every citizen an assurance iliat, so far as practicable, he will never be forced to undergo a tnal by a Judge 
or Magistrate, when he has reasonable apprehensions of the litigant, and not because die judicial oSicer is 
adjudged to be incapable of properly performing his duty Magistrates should not fail to remember that it 
IS their duty no less to preserie an outward appearance of impartiality than to maintain the internal freedom 
from bias which is incumbent on all judicial officers and that if they allow their executive zeal to appear to 
outrun their judicial disaetion, their action is certain to attract the delay consequent on an application to 
this Court 1 S. L. R. 8 es 9 Cr. L. J. 231. C was arrested on a warrant charged with an indictable oSence, 
and brought before £, a Justice of the Peace, who had been asked by the Crown Solicitor to take the 
deposfiions £ sat m a room m the Police station, and on the request of the Crown Solicitor made an order 
excluding all persons except representatives of the accused Several other Justices for the county endeaioured 
to enter the room, but were refused admissioa Cs soliator ajipUed to E to admit the other Magistrates 
but L refused to do so, giving as a reason that he was guided by the Crown and directed by the Crown 
not to allow the other Magistrates to be present C having applied lor a writ of prohibition to prohibit 
E from proceeding further in the matter on the ground of bias — Held, while entirely acquitting E of anj 
moral blame, that a reasonable public might think that the expression used by E implied that in making fns 
order he was acting by the direction of the Crown and not exercising his own discretion, and that the wnt of 
prohibition should be granted, Rex v £»«frai7«, (t913) 2 Ir. R. 317— K. B. D. Sec also R \ 0 Grody,lCat C* 
C.247. 

16. If otherwue transfer Is necessary, the High Coart cannot take Into consideration— 

(») The effect its ordi r would have on the reputation and authority of the liTagistrate —In dealing witli 
an application under this section the High Court has only to detennme w hether good grounds for transkr have 
been made out to its satisfaction. While making an order, it lannot take into consideration, the effect ils 
order would have on the reputation and authoriiy of the Magistrate concerned When the application for 
transfer is based on the ground that the applicant will not hate a fair and impartial trnl, the apprehension, to 
justify the transfer, must be shown to be leasoTiable, and \I there be not sufficient grounds for tie 
apprehension, the High Court will not transfer the case merely in deference to the susceptibilities of the 
accused, 10 C. W. N. 411 — 3 Cr. L. J. 379. 

(t») Accused getting benefit of tnal by jury —In transferring a case, no consideration should be Ind to 
the fact dm by the transfer to a particular district the accused Will have the benefit of the tnal by jury. 
previously he had none The real question is that of convenience of parties— /ir> WooDKorre and CoxE,]!' 

8 C. L. J. S9 = 8 Cr. L. J. 131. 

17. It li thedaty ot the Magistrates to coodact themselves properly so as to Inspire confidence In perils* 
that nothiog bat Jiulica will be done.— Next to the importancv. ol deaUing a case fairly and imfartialiy, I’ 
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the importance o( contluaing onescH in such a manner as to inspire in the minds of the parties a oonii 
dence that nothing but ab>w>Iute justice wonM be done to them ami if by reason of the worUs or conduct 
of a Magistrite or Judge before whom a case is pending, any party reasoinljly ajiprchends that there Is a bins 
against him, m the nund of the officer concerned, it would be expedient for the ends of justice to transfer 
the case from his file though there may not be actual bias. 18 C.709, v.\\\c^\f^}llcx^>siZ C. 727 ; 8 C. W. H. 78. 

is. Rikionable apprehentiOB in th« mind et the aecaied that he will net have a fair and Impap. 
tial trial is the proper test— In dealing with appliciiions for transfer, what the Court lias to consider h 
not merely the question w hcllier there has been any re.a1 bias In the mind of the jiresiding Judge against the 
accused, but also tlie fonher qu»_siion whctlicr IncidenLs may not have happened which, though they may be 
susceptible of explanation and may have Uapi>eiu.d witliout there being any real bias lu the nimd of the-Judge 
are nevertheless such as an. calculated to create m the mind of the accused a reasonable apprehension that he may 
not have a fair and inqvartial tnaL Of course, u is not every appfcheusion of this sort that should be taken into 
consideration, but where the apprelietuiun is of a reasonable chancter, iJien notwithstanding tliat there 
may be no real bias in the matter, the fact of tlie inadenU having uken place being calculated to raise such 
reasonable apprehension, ought to be a grouud for allowing transfer Where a Magistrate after releasing 
the accused on bail, bHU riKjuired him to report hmiscll to tlie auihunties at a certain place, and when he 
apphed for leave to go to Calcutta and d'AaiAarm.he was allowed logo only to the /a4f<fr//arr, an order of 
uansfer was held justifiabte, 28 C. 193 /oUowiJia. 19 A. 64, approitd in 25 B. 179. See also 10 & W. N, 411 3 Cr. 

L. J. 779 ; 9 C. W. H. 619 , 86 C. 904 , 18 C. 247 ; 25 C. 727 ; 123 C. 297 ; 28 C. 709 ; 8 C IST. N. 75> What has to be 
considered is whether the orcumstances alleged would create in the mind of the applicant a reasonable appre 
bsnsionof not getting a fair and impartial Uial in the Court of the Magistrate The position of an accused 
person is always one of great anxiety and suspense,and incidents, though susceptible of an explanation and 
which would perhaps pass unnoticed but for the trial be is unde^oing alarm him and lead him to think that 
his guilt IS already believed and that hts conviaion is a foregone conclusion, (19 k, 64 followed) In this i xit e it 
was alleged by the accused who was a Mahant and of some standing that the Distnet Magistnte had cancelled 
hts license for arms and refused to see him when he called to pay his respects, it was held that these inadents 
were likely to lead the accused to believe and to infer (bat the District Magistrate was displeased with 
him and the case was transferred, 85 Ju 5. in this case it was noted that 19 A 64 had been followed in 
various other cases by the Allahabad High Court. InboUi these cases there were some incidents which liad 
taken place from which it appeared that the Magistrate trying the case might be biassed against the accused. 
Where no such inadeftts have been put fonvard, the transfer of a case should not necessarily be ordered, simply 
because an accused person thinks that he would not get an imparUal trial, but the real question to be considered 
is whether on the facts disclosed in the application tor transfer there anses a reasonable inference that the 
Magistrate who is seized of the case may be prejudiced willingly or unwillingly, against the accused, 12 A. L. 
J.33..»14Cr L. J fl66 , 15 Cr. L. J. 368 (A.^ In « P. W. B. 1913 — 14 Cr L. J. 285, however the case was 
transferred as the accused was under the bona fide impression that he may not have an impartial tnal before 
the Distnct Magistrate though the Chief Court held there were no good grounds for transfer and the suggestions 
made against the District Klagistrate were held to be groundless and without justihcatioa 

19 It Is not necessary to prove actual bias on the part of the Magbtrate.— When the application 
is grounded on bias on the part of the Magistrate, it is not necessary to prove actual bias , but it is sufficient 
to show circumstances which may raise a reasonable apprehension m the mind of an accused person, that he 
will not have a fair and impartial trial and this, thougli the circumstances susceptible of explanation, have 
happened without any real bias in the mind of the Magistrate, Weir II, 678 ; 21 H I,. J (8h. N ) 59. Where 
there is fear m the minds of the parties that they would not receive a fair and unprejudiced trial and that fear is 
reasonable and founded upon distinct incidents which would really give nse to reasonable apprehension, there 
is good ground for transfer, although there is really no bias in the mind of the Court from which the transfer Is 
sought 28 C. 297, where 28 C. 495 and 18 C. 347 followed 

20 Bat appreheuien most b« r«Mon»bI« nod based on aetnal Incidents.— It is not sufficient for the 
accused merely to allege that he will not get a fair tnal, but he must lay before the High Court the facts which 
give rise to this belief m his mind, and if these facts are found such that they will reasonably give rise to this 
belief, n transfer ought to be made, 10 0 C. I6S — 6 Cr. Ik J. 284, where 23 C. 493 is referred to In SB A. 239, Sm 
Georcb Knox considered the case in 6 C. 491, i9 A. 64, and Sergeant v Dale and held following 12 A. L. J. 
as— l|Ci*.L.J.666,thatatransferofcase9 should not be ordered simply because an accused person thinks 
that he would not get an impsrtial tml, but the real question is whether on the faas disclosed in the applicatio 






1106 


THE CODE OF CRIMINAL PROCEDURE, 


tchap XLIV, 

and affidavits there anses a reasonable apprehension that the Magistrate who is seized of the case i^^y be 
prejudiced willingly or unwillingly against the accused and referred to Lttion v Jtledtcal Covnal, 43 Cb ® 
at p. 384, Jieg \ Myer, (1875) 1 Q B D. 173—177, R v Handdey, (1832) 8 Q. B. D. 383 and Alhntcn v 
Council of Medical Educalion and Regtslralton^iXi9V[l^. B.7S0— 7S8 and was of opinion that Sergeants 
was a peculiar case and stood quite by itself Where the incidents suggested are incidents in accordance with 
law and seem to be a judicious exercise of the discretion vested in the Court and the Judge was apparently 
upholding the order and dignity of the Court it cannot be inferred from them that there is any danger of fbe 
inquiry being unfair or partial ‘ i , i 

21. Reasonableness tnaet be viewed from the standard of the accused— Abstract reasonable"^* 
U not the standard — On an application being made lor adjournment to enable the accused to mo\e the High 
Court under this seaioii, the Magistrate gave out that he could go on till the accused were called on to enferoo 
their defence and so he continued the examination of certain prosecution witnesses, and further, ii* 
explanation to the High Court stated, that his reason lor examining these witnesses before allowing the apphea 
tion tor adjournment, was that he was apprehensive that the case might be settled amicably out of Court, "’’‘f 
that the witnesses might not afterwards be available, and if available, might not speak the truth against the 
accused. Held fer MiTRa, J , (Hqoiwood, J , contra,) that inasmuch as the order of the Magistrate, oAthe 
petition for postponement, and his explanation to the High Coiut, displayed an anxiety on his part that the 
accused, is really guilty, should not escape punishment they were calculated to raise not unnaturally, lA the 
mind of the accused an apprehensioti that they'might not have a fair and impartial tnal before him} 
such apprehension was not m the peculiar atcunistancbs of tlie case foolish or urifounded, the case should be 

transterred to some other Magistrate for tnaL What is a'reasonable apprehension should be decided in ^Ach 

case witlt reference to the incidents of the case and ‘surrounding circumstances , and in determining whetb*^ 
an application is reasonable, it is the duty of the Court, by placing itself in the position of the accu*^‘^ 
to consider the fact and circumstances attending hi> position Abstract reasonableness ought 
to be the standard, 33 C. 1183, where 10 0. W. N. 441 is referred to and explained and 18 C.4S8, 

211 and 8 0. W. H. 77 followed It the words used by and the actions of a judicial officer thO'JSh 
susceptible of oxaplanation and traceable to a superior sense of duty, are calculated to create in the lAh*** 
oi the accused a reasonable apprehension, the case should be transferred, S3 C. 1183, where 31 C. 

18 followed confidence in the adminisuation of justice is an essential element in good Government, 
a reasonable apprehension of a failure of jusace in tlie mind of the accused should be taken into consi^l"’' 
aiion on an application for transfer See 1 8. R, 8ss:9 Cr, L. J. ZSl, Note l? above In matters hi-® 
lliese, to use the word of LvsH, J , in Sergeant v Dale, (1877) 2 Q B D 833, “the law, in laying down 
strict rule, has regard not so much perhaps to the motives which might be supposed to bias the Judgf 
to the susceptibilities of the Imgant parties One important object, at all events, is to dear away eveoth^"® 
which might engender suspiaon and distrust of the tribunal, and so to promote the feelings of confidence 
the administration of justice which is essential to social order and security” It has therefore to be s®®” 
whether there is anything in the case likely to create in the mind of the accused a reasonable apprehens'O" 
that they may not have a fair and impartial trial To deade Uiat, regard must be had to the degree oi 
intelligence and their standard of honesty and impartiality, both probably fairly low Though the facts alle^ 
may be msuffiaent to raist. in the mind of the Court even the shadow df an apprehension that the accu?® 
would not geta fur iiul Impartial trial in the Court of ilie jianicuUr Magistrate, yet if they have raised a 
realfearof inju tn..- m tl <, niinJsollhe accused, which isnot unreasonable having regard to Iheirstand^ 
of honesty ind f the exse ought to l« transferred, 10 N L. R. 15 ,= 15 Cr. L J. 196 j 6 Lah. S96. 

22 Ate Is personally Interested In case is good ground for transfer.— s 487 

s. 550 and ' , 

irrg keen inter esi in Ih « ist — \\ here the District Magistrate s letter showed ihAf 
he 1 ’ iaI inverts in the mvtt r- whith had led up to proceedings being taken under s. I 

ml , ji pvrt m the in |uii> ofl hid himself insiuiued the proceedings and was tna^ 

I , -I u eds guilt, VliU lb jjrxecdings* ui,ht to be transferred to another distn 

7 13,30C.837. rioiightra>b rouVml gruilcd ulicre there U reason losupp*^ 

e i fvir trial yet iii7 « S8. l*v 1} Court refused the application Aldiouf 

^Uirate had sliOwii « yis i ni t t .r ui d discretion In dealing with 

It, ninl faded to j u f i > c j iLiti ii WJiere a District ilsgish* 
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admitted m his reply to an application for transfer of a case that he has taken a keen personaMntcrest In^ihe 
case and nas satisfied of the applicant’s guilt, Ar/^sufliaent ground for transfer, S3 A. 642 
* (*0 Comflinnant hr hts I^fukkfyarbelnj; servant or relaiion of tyfagislraU —X'Jhtn the trying Magis* 

trate is the master of the complainant, it Is eapedicnt that the complaint should be referred to another Magis 
trate, though the fact of such relationship maj not depnit the Magistrate of jurisdiction, 9 B. 173; (i 9 ii) g (f. 
W. H. Jonr. 110 ; St U. L. J. 753 13 Cr. L. J. *07. See, however, the remarks of I tsii, J , in Seargeant v Dale, 

L. R. 2 Q B. D. 388 and 20 C. 857. In 3S C. 397, the fact that the Magibtralc is a relative of the Sub-rnspector of 
the Police or that he is in prn ate life guardian of a person who has a claim to the estate whose manager or 
' ' , ' ' • ‘ ’ * ' • ' - “ ' - r*- t the Magistrate is a friend 

* ’ll.’. . : V Cr. L. J. *7*. lnl3C. W. 

■■ ■ ■ , • - in the result of the case, 

was held to be a suffiaent ground for transfer, 29 C W.K.643. ’ 

(»0 Magtslrale bttng »• onoUer capaettj tnletesled in result of ease-^tn 8 0. W, N.77, an applica* 
tion w^ made by the complainant on the ground that the accused were interested in the Sellta Daj, an estate 
under the management of the Disinct Magistrate, as Collector and Agent to the Court of Wards The 
appliation was granted m order to present persons from basing an apprehension that there might be som^ 
bias In the mind of the Magistrate ifidining him to look with faiour upon the interests of any party .&raIso 
the remarks of Phear, J , in 7 B. L. R. 210 at p. 289 = 15 W. B. 69. U here the only officers m the district, 
corope'tent to hear an appeal were or had been members of the Road Cess Committee, whose money formed 
the subject of the charge preferred, the appeal which lay to the District Magistrate was transferred to the 
Sessions Judge, 6 C U R, 279. See also 7 t 323 «* 9 0. t. R- 193. Hut, the mere fact that the District Afagistrate, 
in his capacity as CoUecwi;, is concerned in the management of an estate under the Court of Wards is no* 
ground for asking for a transfer from the distnct of a case instituted b> a seiaant of the estate against the 
tenants of the estate and pending before a Subordinate Jlfagistrate in the district, especiaffy where there was 
not even a suggestion that the Collector as such Manager, knew of the institution of the proceedings, jsc. 297, 

J £ C (in) 7‘iiat Ihe AfaguiraU has acted as arbitrator previously is ground for transfer .— a AfagiS' 
trate has dealt w*ith the dispute in an informal manner as pnvate arbitrator, it is desirable Uiat the case should 
be transferred as his previous mfonnal knowledge would necessarily hamper him at eiery turn, 18 C. L, J. I50«a 
II Cr,I*J. 603 
. L - 

^ (fi) Dut interest must be substantial enough to make it likely that he has a bias —A Magistrate having 

surrendered some goods which had been seized m a case pending before him, was served with a notice of 
action, and the party apprehending that his conduct had created a bias in the mind of the .Magistrate applied 
for a transfer of his case. Held, that before such application could be granted, it must be established that the 
Magistrate had such substantial interest in the result of the hearing as to make it likely that he has a real bias 
iQ the matter, R&tanlal 683. 


. i’ 23. That Magistrate Is te be sammooed M w vitnen may be groud for transfer.— The mere fact that 

a Magistrate trying a criminal case may be summoned as a witness for the defence is not of itself a reason for 
the transfer of the case from the Court of such Magistrate, but it may be a reason lor such Magistrate commit 
ting the case to the Court of Session instead of {in the case of <t onviction) passing final order himself, 1897 
, X. W. N. 17. The fact that ifie evidence of the Magistrate is necesary and material to the defence, must 
, supported by affidavit to that effect 1888 A. W. H. 257. See also 3 a W N. 278 In an application for 
transfer of a criminal case, the petitioner alleged that the evidence of the trying Magistrate would be required 
by the accused, touching certain matters connected with ihe case Held, that inasmuch as the Magistrate was 
J bound under s. 257 to issue a summons, unless he considered that the application for summons was made fof 
the purpose of vexation or delaying or defeating the ends of jusitce, it was not proper to leave the 
deasion of the case to the Magistrate whose evidence was Required and the case was accordingly transferred 
29A.638. In 3 C. W. N. 864, It appeared that the Magistrate was present on the occasion when the Police 
made a search, and in that connection probably became aware of some of the facts connected with the case, 
and It also appeared that the Police brought up before him one of the accused for the purpose of hjs examina 
^ tiOR being recorded, it was held that it was exp^ient to transfer the case. See also 13 Cf. L. J. 3i3 (o.) But 
It IS not expedient to order a tranfer, unless it is dearly shown that the evidence of the Magistrate is really 
essential for the accused defence, and that there is likelihood that he can give evidence which would aid the 
accused in his defence . , An application for transfer of a case pending before the Magistrate on the 


1750 


A rROXOl'-XCIXG niOGUUMHCAL ptr-rrA^^ 




SIchlx • 




THE CdDE or CttmifiAL PROCEDURE 




[Chnp XL!V, 


that the Magistrate is a necessary witness for thcdftlencemudtbe smctly scrmimred, as otherwise it wooldbe 
open to any accused person to obtain i transfer of a case from a Magistnte whom he^djd not wmt to try the 
case, merely on this pirticutir ground, 8 S. !• R I70»cl6 Cr.L J.222. In 15 Ce, L. J. 363 (A) Knox. J , refused 
an apphtition for transfer based on the aUegaUon that the Magistrate may be called as a witness as the 
objection was not pul forward at the earliest dite of the 


24 Onus of proving nocessily far transfer -<») Onus of ihowmg improper molwe of Rl-igxiWaU - 
In order to support an tppticatioii for tnn^cr of a case, the appUfcant must show that he has reason to believe 
that the Magistrate is likely to be prejudiced or influenced 1^ any improper motive in the decision of tlie case 
If this IS not done, the High C-Ourt will support flje Magistrate. It is highly nnproiver to tlirow gratmtoa ly a 
slight on the Af agistrste by transfer of a case from his Court, Rat&nlal 323. See also 6 B H. G R. Cr Ca. W } 
1887 A. W, N. 139. Ordinarily, where theru are grounds lor suspectxng bi is, Uiough there may not be actual 
bias, the accused is Liituled to i transfer, but when he attempts to procure that transfer by making false 
charges of corruption, etc-, igamsi the Magistrate, he loses the right, 2 li. B. R, 320. 

(«) Wiien appUcoUon is opposed t>y aecused, tht prosecution must bring foruard the lery test 
eindenee fo prove that a fttr in it cannot be bad tn the district — Before the transfer of a case from one 
Criminal Court to mother c.in be m ide m cases In which the accused objects to the transfer, the prosecution 
must bring torward the very best evidence to prove that a fair tnal cannot be had In the di\trict m which Ihii 
case is ordinarily triable, 6 C 49l, Having regard to subsec (5X a complainant very often makes an apphea* 
Uon without any notice to the Public I’rosccutor In such cases, the High Cottft should direct notice to the 
ac<.usi.d, even where the clearest case for a transfer is madv. out 


23, Incidents hetd to create reasonable apprehension that fair trial cannot be had-' 

Oimulalue effect of incidents to be taken tnlo o^rPimA—Though none of the circumstances 
alleged by Uie accused as grounds of a transler, taken by iiseU shows that there is any bias on the part of a 
Magistrate, yet, tl having regard to all the various matters alleged taken together, ilie accused may, not 
iiareasonabiy apprehend that he may not have a Uir tnal, the case should be transferred 9 G V. H.dl2 
L.J. 339. That the accused was arrested without a wamm, thu his medical certificates were not accepteili 
that lie was not inlotmed of the cliarge for many days, that his n-xtuest to re«erv e cross^xamination was dis- 
allowed, that his prayer as to production ol certain documents was rejected and that the names ofsome of Us 
Witnesses were struck out, /Ir/cf tiiough these tacts by themselves did not show bias or prejudice in the minJof 
Uie Magistrate yet these t iken with the fact of several criminal proceedings prior to ifie present proceeding* 
would bv likely to give rise to an apprehension in Ujc accused s mind that he IS not likely to have a fair and 
Impartial and the case was transferred 12 A L.J 73S<=sl6 Cr.b J 66t2DA.Ii,J 911 

1»») local inspection with partisan of ctiwpAiiwawA— Where during the pendency ol a case «gaitw« 
llie accustij lor the alleged cutting oi a the Magistrate went to the scene of occurrence, accompanied bf 
the partisan of the complainant and hetd a local inquiry into a matter which, though not the subject of ctwj' 
plaint against the iccuscd could nevertheless be imag;med by the accused to lie such, 13 G W. N 7«'»7 
Cr. L.J.910. 

{«») Is] tgtstraU conducting snguiry not making entries daily ns required by the rules— appeared 

. , ed ciUief 

. ' ■ It record 

the order with reference to the order of the proceedings then before him. It further appeared that the 
trate, after the receipt of the order of the High Cowt staying all further proceeding in lilt c.ise, placed on t e 
record a letter received from a medical officer JJe/J that the Magistrate had acted with impropnety an 
allowed some bias against the accused, that further proceedings should not, therefore, lie tikeii lx fore the sai 
Magi-,trnte and the c.isc should lx. transferred to another Magistrate, 3 G W, K 939. 

{tv) /yrsuienee in going tm with easd after eommnnteolim of the issue if a rule—h j 

adjourn to enable the accused to apply to the High Court and persistence in going on with (he case In 
the comniunicaiion ol the issu,, oi a rule nin for transfer by telegram are sufficient to justify a transfer, 

M etn— 50 L..J.391tl&L R 87— 9Cr L.J m,18GW.R 1031 — 13CP L J.766 Where the rea'«‘^ 
ciceci u\ts officer Ivud ontsttipped the Judici-d impart! diljr ol tlie trying Magistrate, md where he ^ 

ii>»» knt|>iiry j relimlnury ii> commltnKnt ln«trfle ol bis kmiwtedge that a rule hasbeengranted by thelligh Ce 
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tosUTt'rocecilinj^v, that thh haste to press the Inquiry on coupled mIiH hh action in the earlier investigati ni 
□fthecase m (;t,csted that the nnnd of die Magistrate was not free from some Mas in the matter and 
that he did not approadi the case with } idicial Impartiality ra essential to the administration of Justice Consc 
quentlj, the cnd>of justice rcquiretl that the case should lx tnnsferred to some other Mnpistntc 3 C. W N 498. 

also 1 B. t R. Cr U 3 391] 11 C. W R EOT — SCr L 3 291] 8 C W 71 ItOj I ut ir/ 19 M 370 

See Notes 54-95 

(r) ^1/iiAive InT Bom L R.<72, a person whose mn e npiieared ns an accused 

in tire compLnmt ssas examined ns a witness ngamst the other ncctised and after le had given evidence to a 
certain eatent he was made a co-accused and tried atonj. with tl e others Ae/J the j roccdure adopted was 
highl> calculated to intimidate the other w itnesses and the action of the Magistrate was improper 

(fa) Jssutiij' eion-iatfobfe •{ arrattts tn a fetfy eau and exacUng heciiy batL — Where a Subordinate 
Magistrate 1 1 a case ot pettj theft of four bamboos nonhone rupee issied non bailable warrants in the first 
instance and allernards exacted very heavy bail from the accused these were held to 1 e s ifTlcient grounds for 
transfer as the accused had been given occasion reasonably to apprehend that they would not have a fair trial 
before the Magistrate. Tlie accused were however directed to pay the costs of the complainant before the 
trying Ufagistrate 8 C. W K 089 j but « here a Magistrate acted bana fide from a mistaken view of the law it w’as 
held to be no sufficient ground for transfer 8 C W H 838 

(r If’) liimng a warrant »« a euintnons case unneressanly — In 18 C.247t it w is hell that if there are 
arcumstances show n which may reasonably lead the petitioner to believe that tie Migistnte has to some 
extent prejudged the case against him and will inconsequence be prejudiced against bim there ought to be a 
transfer and a transfer w as granted where m a summonscase tlie Magistrate had issued a warrant without any 
apparent rea on and there was reason to believe that In other proceedings connected with the case the 
Magistrate had formed an opinion unfavourable to the accused See also 14 C. W N 246 

(t«0 i^ot allozmng the aeeuud la re-eatt and eross-examtne froseculton witnesses C>L J 210 
— T Cr L J 319, the fact the Magistrate did notallow the accused to reoll nnd further cross exinmine under 

6 256 the Witnesses for the prosecution was held to be sufficient ground not only for annulling the conviction 
but also for ordering the re-tnal by another Magistrate. SeeiXso s. 256 and Notes thereunder 

(ur) Taking proceedings under s 107 agatnsi erne party a/one— In 11 C. W N 121 19 4 Cr L. J 456, 
two parueshad both applied to the Land Registniton Court for the registration of their names as proprietors 
of an estate and pending these proceedings a Magistrate instituted proceedings agmiist one of the part es 
alone unders 107 and it being represented that the proceedii gs unders 107 against one party would prejudice 
that party m the Land Registration proceedings and when further some uf this party were appointed Special 
Constables also AetJ that m consequence of the order the parties might have a reasonable apprehension Ihst 
they would not have a fair and impartial tnal and the High Coi rt therefore transferred the case 10 C. W N 82 
{x) Vtsintssing a complaint ei en without hearing the prosecution unlnesses —Where a Magistrate 
followed the unusual and illegal procedure of acquitting the accused on a co isideration of the complainants 
statement alone and without examining his witnesses although they had been summoned the High Court 
set aside the order of acquittal and having regard to the (act that the JIagistrate had formed a decided 
opinion before heanng the evidence for the prosecution directed the Distnct Magistrate to transfer the case 
for tnal to another Magistrate 20 M SSS 

(a-i) Instsling'vn t! e appearance o/ pardanashtn accused — The case was transferred from the Magis- 
trate who had refused to dispense with the personal appearance of pardanashin lad es belonging to a respectable 
family The High Court gave them the permission and transferred the case. 15 Cr L. J 281 — 17C. W N 1248« 
{xtt) Magistrate putting questions to witnesses prejudicial to accused.-'See 13 A L.J 00 — 19Cr Sr 
3 334, m Note 31 

(arm) Reasonable apprehension in the mind of the petitioner that hts movetnents were .tntdut^ 
restricted. — The High Court transferred the case having regard to the fact that on account of ifi*- urd*^ c Mr- 
Supenntendent of the Police that the petitioner was to be allowed faalities for iiu’ni'tiuj i-^*i 
only on appi cition to him there might be a reasonable apprehension in the miod c£ die 
movements were unduly rcstncled 23C.V N 48L 

{anuj Fixing a single dt^for trial and then another day after an 
ground. — Ordmanly a Sessions tnal one? begun should be continued dedteiuisj'x = 
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' Comcfjuenfly where a Scisionii JihIrc lixtd one Miy for a Sesalofi? cast- which could not he 
ritiUlied in n ainglp tliy hut the Jiuigo win willing to grinl nit ncljoiiTnm<’nt to nnoiher dite, 
con<ititutc(l i f'roiind for tlic tr msfer of tin c-ise, 17 A. L. 48. < 

{xv) Where it uppe irtd th it tltc CMl btiigcon hid i’ccu di^russlng llic uie at the I^ocal d**'' 
with tlic ofTict rs of the bt ilion inetuding the Sessions Judge, he/if, lint th it f ict l>y itsdf wis sufTicle^t to jpsf'fy 
im order for tnnsftr of the c ise, 19 A. L. J. 949. ' 


{xvit) Magislrale Irywj; to penuade the parties to eainpromtse — Wfitrc a Magistrate has Interested 
himself in a case pending before him In the wiy ofohtilnlng the setUement by the parties, It Is to the Interest 
of l)oth tl)c parlies mid only fair to the Magistrate himself that he slionld not hear tlic case 47 A. 411 «a33 A 
J. 191. 

28. Ineldenti held not lofneUnt te prove enjr Wm.— {») That a Mi];istriite has in matters 
discretion decided in a partieular way summons to 200 witnesses, 88 A. 939; ^ 

disallowing ii question Ibid. ; or Incri aslng tlie hdl when after proceeding in the Inquiry ilic case becomes nio™ 
serious, 4 P. W.!!. 1912 13 Cr. L. J. 474; orrehisiiigbail, 4 Bor. L T. 118^.12 Cr L. 3.277; or refusing to grif' 

adjournment for moving tlic Hlgit Court (or tmiisfer when the application Ins heen del lycd for two riionllf*' 

4 8 Ii. It. 42 « 11 Cr. L 3. 800. 

(ff) fide imdake of law is no ground for transfet —A Maglstratt* heard the evidence for tl’® 
prose*ciitlnn and, without thshellevlng it, decided th it It did not amount to the offence charged 
lug tint an error of law had been comniittcd, die High Court has no power to Issue a mandamus to iheMaglsira * 
to commit the defendants It Is not a case wlierc the Magistrate has dccHtiedjunsdlction, 2 C. 878. Where I” 
certain procc •• •' . .i . ir 

ground that 
Intimidating 

and therefore there w is notsuflicicnt ground forimnsfer,77 A. 178. ' 

(til) Complainant is a man if importance at the place of trial— Th^- mere fact that tlie eomplalinnll* 

a man of itnivartance at tlie place wlierc trial Is taking place Is not a sufficient reason to justify the transfer o! 
case to niioiher Court, PatanUl 474 i 

(iv) Police ur/ir/fj'— 5^^- 18 W.R.69— 7 B.Ii.It.840. i 

(t-j /iltcgalhii that justice more likely to be done if ease heard hy another officer who did not knoiett' 
parties, no /m/wrf— Section 52(3 (e) of the Code Is no nutliorlty for the transfer of a case from one Court t 
another when the ground alleged Is that the transfer would be In the Interest of justice if the trl d were held y 
Court whicti knew nothing nlxuit cither parly, 18 A. L. 3. 490 

27. That MagUtpate esppc»»«d strong view In'prellmlnary Inquiry In a Beisloni case Is no 

f . . • ■ transkroiu* 

. ' ' . . i strong 

4- ■ 

28. When Is formation of a provlans opinion In another eato a ground for tranfer 7— .S'l'i' V'‘j 

Nulls uiulcr Ikndiug XX\1I Where « Sessions Jtulgc In his ixpl in ulon to the High Court iiulicatu ‘ ^ 
he hid t ikcn n very strong vliw of the c tse against the accused, and th it lu h id In ii grcit measure ^ 

very strong oiihiioa ulhls guilt nml ii1m> In slew of the |»ci that It ini},iit he dcsir iblc to csainhio the 
Judge ns a wlness at the trl il of the accused the High Court transferred the c.ise to anollipr Court, 8 C. 

278 t I 

(f) That sanction u >s gitcn by the Judge is lai gmund for transfer of on uppeul from eontitb 
See 27 C. 493 and 18 Dorn L. R. 104 »■ 14 Cr. L. 3. 100 niht Notes 3S7 and 9SK 

(ff) rt counter ease bet leen the same psrfies thefulre has formed adensite 

same tn truce v hteh is /i tea Uuced in the pending east h <i go uf f-^rmn t for transfer— \n * ®’ 
where the compi iltniit applied for transjer of his case, on the ground tint the complaint was regarding 



1750 


A PROXOUNCJKG BIOGRAPIIiaUv DICTJO^’AKV 



1-3KI ■*' 




S. 526] 


OF ■niE TRAN5FFR«Or CRtMIHAti CASE? 


nil 


forming ihe substjince of the defence in nnother case whidi had already been tried by the same Magistrate, 
held, that the case should be transferred as the Magistrite hid necessarily been compelled to express hii opinion 
on the e\ idence u hich formed the ev idence for the defence in thit case, and that was the e\ Idence on which the 
complaimnt in the present case would relj In two cises in whidi charges and counterehirges had beetimade.a 
Magistrate heard the prosecution etidencein one case and then uithout hearing the defence evidence in that case 
interposed t]ie other case, heard the prosecution evidence In 'Uiit case arid on that evidence discharged the 
iccused in that case. In his order of discharge, he eipressed himself in decided terms as to the guilt of the 
prosecuting party in the Utter case, who were the accused m the former case. Held, that the course adopted 
by the Magistrate was likely to prejudice the accused In the former case Although the evidence which the 
accused In the former case addressed as prosecutors in the latter case may be substantially the same as that 
which would ha\c beeen adduced in their behalf if the former case hid proceeded in the ordinary way and the 
evidence for the defence m that case had been heard, it does not follow that evidence which when adduced on 
bchilf of the prosecution is insufficient to sustiin a charge, will, If adduced on behalf of the defence with 
reference to the same charge, be also InsufHoent Such pfe)udging of the accused s guilt is sufficient ground 
for transfer, 30 U. 233. This Ruling /olhjiedwi (1910) U. W. H, T<3 = 11 Cr. L. J, 702, where a case and a 
counter-case were filed before i Magistrate who In giving judgment in one, prejudged the other, and the latter 
case was therefore taken away from his hands. Where, In i cise of noting, the question of possession was of 
all importance and the Magistrate had in two previous cases eipressed rather a decisive opinion upon the 
question of possession, held, that it was expiedient for Ihe ends of justice that the case should be transferred, 
8 C. W. N. 6<L StepKEv, ] , doubted the correctness of this pnnciple but felt bound to follow the practice of 
the High Court. 

(ill) But opinion expreaed in a judgment %n another eaje based on et idence judicially recorded ts 
not ipso facto a suffietenl ground for transfer— Thn mere fact that in another case, on other evidence, the 
Judge may have come to a particular conclusion is not tn itself a sufficient ground for transfer, 38 C following 
i K. 118, where u was held that the fact that a strong opinion was expressed by the Sessions Judge in 
a counter case of noting is not a sufficient ground (or transfemng a case So also in 33 A. 8S3 it was held 
following Cr Plis Cou Ho lit u/l909 that the (act the Judge had already in n cross-case against the other 
party in an alleged not come to the decision that the piresent applicants were the aggressors and the other 
party were acting in self-defence, was not a sufficient ground (or transfer But where certain remarks in a 
judgment m a oounterose were relied oo as showing bias, held, that when a judgment has been formed on 
evidence judiaally recorded, it ts impossible to take that judgment as an indication of extrajudicial bias and 
prejudice forming grounds (or transfer, 18 C. W. H. 910 TTie impressions recorded in the judgmennt are 
impressions derived from evidence and however erroneous, are not to be classed ns instances of personal bias 
which IS regarded as disqualifying 8 Bom L R. 1092 Interest or bias is not to be inferred from the opinions 
formed on evidence Judiaally recorded IS L R. 37 = 9Cr L J 275, nor is the fact that the Magistrate has 
discharged a cross-case between the same parties per se a suffiaent ground but if the order of discharge is based 
on the evidence which he had heard in both the cases there will be a sufficient ground for transfer, 5 8. L. R. 
264 » 13 Cr. L. J. 532. 

(rf) That the fudge silling On the civil side h IS tn a ease of perjury or forgery formed an opinion on 
the evidence ts not by itself a sujietanl ground for transfer —As a general rule, the High Court does not exercise 
its pMJwer of transfer m a case of forgery or pwrjury only on the ground, that the Judge who is to try the case has 
actually formed an opinion that the document is forged or the perjury was committed when silting on tlie avil 
side of his Court But when the transfer can be made without nskofany improper interference with the 
course of justice, and without much inconvenience to the parlies and witnesses, it is not only a fair concession 
fo ^he person charged, but is a means of relieving the Judge from a pxKition which he would desire to avoid 
SH.H.C.R.212{6B.<79,lt A 354{16C 766 (FB) 16 &121 jlB B. 380. .SV^ also s. ISO 

(v) Trial and conviction of one balch,no barlosante MagistraU trying another batch of accused under 
simitar circumstances —The fact that the Kiagistrate had tried and convicted one set of persons does not 
disqualify such Magistrate from conducting a supplementary tnal, where another batch of persons is put on 
their tnal for identically the same set of arcumstances, 31 C. 713. See also 11 C. V. N, 262; 12 A.L. J. 33 = 
14 Cr. L. J. 666, and four others were put up lor tnal. the former under s 411, 1 P C, and the latter under 



could not be transferred, IS Cr. L.J. 953(A) 
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[Chap. XLIV, 

(vj) Tkallhe Judge himself directi the committal vthen dtahng vnth an appeal— 

Judge after hearing arguments came to the conclusion that the offence, if one Was committed at all, was of a 
graver nature than the acaised was convicted of, and setting aside the com ictions, committed them for trial on 
charges of gfaver character, and the accused applied for transfer on the grounds of Justice Held, that the Judge 
was simply performing his duties as Sessions judge and that there was rmthing to show that the accused would 
not haveafair and impartial trial, 15 Cr. L. J. 6S7 (JU) 

29. That Uaghtrate is influenced by extra-judicial information may besufflcleni^round.— During 
the trial of the accused for an offence under the Gambling Act, incidentally In the course of the discussion 
as to the conduct of a witness, the Migistrate remarked that the name of the accused was notonous as that of 
a man who advertised for persons to join him in gambling, Ar/d on an application for transfer, /<rr Batty. J. 

that the case must he transferred. That the impression given expression to by the Magistrate was based 
on materials which did not constitute part of the evidence in the case and tbeAIagistrate s statement of the 
impression was calculated to give nse to reasonable apprehension on the part of the accused, and possible on 
the part of the witnesses that the conduct and result might m some measure be influenced by the pre-possession, 
utifavourable to the accused, instead of depending solely on the evidence adduced The position of an 
accused person must always be one of great anvie«w f>nA « .♦ <• — »•* «-- » ^ 

such a position should be enhanced by anyt 
Sion in the mind of the Magistrate who is 

necessity of removing any impression from the Court, which is not based on any evidence m the trial’ Hr 
Aston, ] — “ It is important that parties should have confidence in the Court before which they appear ft is 
also important that nothing should be done to encourage any want of confidence when there is no sufficient 
foundation for that want of confidence There was nothing in the incident referred to, to suggest ground for 
such want of confidence, so as to give the accused cause to apprehend that he wiU not have a fair and impartial 
trial" But the learned Judge concurred m the order of transfer, because he held that by the use of the 
expression' that u is undesirable that the Magistrate should proceed with the trial’ m thejudgment of Batty.!. 
an incident giving cause for ipprehension had been creat^ • Bom. L. R. B85 See also 11 C. W. S. 262 and 
10 C. W<K. 16. Where a Magistrate was found to be acting on information got out of Court and that he 
permitted rumours relating to the accused in a pending case before him to reach him out of Court and allowed 
his mind to be influenced by such rumours, held the case should be transferred, 19 A. 61. Where a JfagistraW 
on the bare authority of a police clerk asked a witness whether the accused had been challenged in any 
ttiashi case held, that the question was Improper and it jgave a suffiaent cause to the accused to apprehend 
that a fair and impanial trial will not be had and Vasa good ground for transfer, 18 A. L. J. 50«15 Cs L. J. 
236. When the Magistrate has acted as a private arbitrator In the case he should not subsequently try the case 
18 a li J. ISO = 14 Cr. L J. 602. See also 33 A. 6. 

30. That case Is causing considerable excitement In the district is not necessarily a gronsd tot 
transfer.— In 8 C.491 an application was made based on the affidavit of the District Magistrate, the Court held 
n was not a sufficient reason for transfer that the case was causing considerable excitement in the diStnd and 
most of the inhabitants of the districts had their sympathies enlisted on the one side or the other Clause (e) 
refers to the expediency of Justice and not to any expediency from a political point of view Therefore the fact, 
that certain classes of the inhabitants of a town or district arc exatable people and have not muUi patience and 

that u IS necessary to allay their irritation to prevent possible coasequences is not a ground lor transfer It is 

no doubt the duty of the Court to have all due regard for the importance of securing the confidence of tlie 
public genrally, anil of every section of the community interested in the result, in particular in the fiirness an 
impartiTbty of the trial that is going to be held, but it is equally its duty to see that no undue reganl is shown 
to the abnormal susceptibilities of any section of the public, from an apprehension of ultenor consequences' 

If that were done « would result in the obvious injustice of showing greater consideration to the less peacelo 
tfim to the more peaceful 23 C.727. See also 19 W.R.69«7 B I..R.24t). in 6 M 32, the High Court trans- 
ferred an appeal to itself as die accused was an old public servant holding an important post and the case 
- ■ im containing allegaUons ‘gaim 

rof the letter under s. 185, J f* ^ 
s that one of the witnesses for th« 

81 Thxt a fair topaptlM jary cannot bo oecared Is • groBUd lor ttXBSfep.— The Jury In a cas* 
triable by |ury constitute a paa and an important jjart of the tribunal It would nof, therefore, b® 
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rei)'!nnabtc (r> say n here douhl {sentertnined as tn the (airness And impartiality si{ (heiary, that the trial should 
l>c^'ertheless go on beK>re such a jury, because an erroneous \erdict ma) , in the end be set ri^ht by the High 
Court Tlie importance of having a f-iir and impartial jury ranks vxiy much higher tlianthe convenience of parties 
and witnesses and the conxenience of the Court In hiving a local inspcctioa Where, therefore, to such officers, 
as the District Magistnte and the Sessions Judge emphatically eipress tlieir belief that It will be next to 
Impossible to expect n fair and fmpirthl trial, If the case be beard licfore a jnry dioseii from a pimcular distnct, 
the bare expression of such IwHcf, tiuue apart from the foundations thereof must shake the confidence of the 
parties. An order for transfer In such cases, is expedient for the ends of justice undercL(f)ofsul>«ec (I). The 
imporiunce ofsccunng the eonjidenee of parlui m the fairness and impartiality of the tribunal is ytex I -only to 
the importanee of securing a fair and impartial tnbunat,^Z,1Vt, Dut before an order is made for tr-msfer 
against the uisb of the accused, the Court ougiit to retiuire the very best evidence that a fair trial cannot be 
had, in other words, that the lury cannot be trusted to do tharduty impartially, 6 C. 49L Hut sreT B. L. B. 340. 

33. Other groandi for traaifer.— <i) Question of law of unusual diffieulty-'Sub-sec (1)(4).— As the 
Code allous appieals and revision applications from convictions and therearc several exception^ even to the 
finality of a verdict of a jury, the rulings relating to the circumstances under uhidithe wnt of eerhorart would 
be granted lu Engbnd are not applicable to the circumstances of this country See the remarks of I’iiear, ] , 
m7 B. L. R. 3(0 at p. 389 a 13 V.R. 69. See also? Bom. !>. R.637 at p. 639 on this jwint 

(ti) l{’heti a vuw oflhe place ir re^uited—Sexs A personal inspection by akisgistrate 

of the locabty, to test the correctness of evidence, does not disqualify him from deciding tlie case, by making 
him a witness. See s. 556, IS P. R. 1901. Though a local inspection may be highly desirable, the Magistrate 
should be careful, not to allow anjxine on either side to say anything to him which might prejudice his mind 
one-way or the other, 19 Jl. 303. See 13 P. R. 190l;il C920: 19 H.3BS; 37 C. S(0 ; as to the duties of a Magis- 
trate tn making a local investigation, see also 13 C. W. H. 7(8 ■> 7 Cr. L. J. 510 ; and see Nois 19-20 to s. 556 

(ml Convenience of partus, transfer for—Sub'See {!) (ifk— On commituU of the accused to the 
Coun of Scions at Ratanagin, the Sessions Judge, holding that he bad no junsdiction to try the case without an 
order of the High Court as all the acts consututiog the alleged offences with which the accused was charged, 
were committed, if at all, in Bombay, reponed the case under this seaion. Held, that as the complainant 
chose to lay his complaint in the distna, and as the accused wished to be tned there, the High Court might 
order that the tnal should proceed before the Sessions Judge. 3 Bom. L. R. 304. And so where the conv’enience 
of numerous witnesses for the defence outweighed that of the prosecution witnesses who were few m number, 
the High Court made an order for the transfer of the case to itself, and directed under s. Z67 that the trial before 
It be by jury under the orcumstances of the case, Ratulol 937. 

fii*) Expedunt for ends of justice — Sub-sec (1) [e\ — See Note 17 et rep— It is desirable that a 
case relating to a mosque between Hindus and Muhammadans should be tried by the Distnct Magistrate or 
some other European Magistrate, 1 P. V. R. 19td 137 P. L. R. 1915 e 16 Cr. L. J. 313. 

(uj £ut a Jt/agislrafe’s ignorance of the veruacutar in which the exhd>its are written is no ground 
for transfer —TbaX. a Magistrate does not possess the amount of scholarship in Tclugu and Sansknt which 15 
necessary to understand correctly without the aid of translation the book in respect of which tlie charge is 
lodged and others to which it may be necessary to refer for companson, is not a ground for transfer as it is a 
difficulty whicli is necessarily of common occurrence. (1911) 3 If. W> N. 60 a lO M. i,. U, x SlSo 13 Cr.lv J. 451. 
In 16 Cr. L.4. 73(1.) a case was transferred as the Magistrate before whom the case was pending did not know 
English and there was good deal of evidence, mat and documentary, m English to be adduced in the case. 

(fi) Unnecessary delay on Ihe pari of the fifagistrate, good ground for transfer — Unnecessary delay 
in the disposal of a simple case is a good ground fortransfernng it, Weir 11,679. InB H. 11.7.233=3 11 Cr.L. J. 
539, the High Court charactenrcd the delay as scandalous and upheld the transfer even though made without 
notice. In 13 A.L. J.lBSeslS Cr.Ih J. 383, a case under s. 110 was transferred as it was much to be feared that if 
It remained in the hands of that Magistrate it would be some montlis before the case would be brought to a close. 

{tni) That all the pleaders have been engaged.— Thn opposite party engaging all lawyers available at 
the place is a good ground for transfer, 7 A. l«.d.(8b.M.}87'. .Sev also 1 C W. K. 428 and 23 C. 737 where the 
difficulty in procunng legal aid was referred to. 

(tii») Thai the Magistrate ts lenieni to the accused.— Pi transfer Is not justified on the ground 
tbeilagistrates action in releasing an accused person lyij baff 'she*^ A tendency w treat the 

vndue l«f“iency. 8. Ml. . s#> 
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[Chap |XUV, 

33. When trnnifer le reqnlred by some (Povilloa of ]»w.— .S>f, . ss 19I. 449 (2), 487 and 656. 

' 31. Grounds for transfer of appeals onder Letters Patent— As to llie reisons which will sometimes 

mdnee the High Court 10 tnnsfer s case tinder lettets Pttent, tee 6 M. 32. See ilso 1 B. L R. 0. Cr. 15 and 

0 C 337. ’ ' 

t I 

1 { , 3S. Defamatory statements in appUeatlon for transfer whether absolntely privileged.— It was held 

that a defamatory statement made in bad faith m an application for the tnnsfer oi a case is not privileged. 
The English Common law doctrine of absolute privilegehas no application to the Indian mofussil, 40 C. 433, 
where 36 U. 216 was dtssenUd Jronu But iee 17 C, W.N. 449 14 Cr. L. J. 61 as also 33 c. 830 at p. 833 and 

37 M. 110. 

Y.~SUB-SECTIONS (2) TO (7)-PRACTICE. 

36^ Delay In applying for transfer strongly condemned The impression appears to have got 
abroad that the processes and orders of mofussil Courts tin be ignored if the parties chance to telegraph lo 
their legal advisers either that in order hts been pissed by this Court or thu they are ill \\ e must protest 
against this practice whidi has become awnmon in this Court, to file these {leiiiions of transfer bn the hst diy 
when the parties are given 1 fortnight or three weeks to move It is the absolute duty of parties to come to 
ns as soon as po-isible and we shall be in future unable to stay proceedings ordinarily unless sufficient time is 
given to issue a rule and obnin in explanation,* 17 C W. N. 336 as 14 Cp. L J. 332. An application for 
transfer ought to be put forward at the earliest possible opportunity after ihe occurrence of whatever facts or 
circumstances are alleged as aflording reason ible basis for such application, 13 Cr. L. J. 858 fA), 18 Cr 
L.J. 388. } 

37. Oommltment under aab'sec. (l)(lv) not lUble to be qneihed.— When a case has been comnntied 
under Uie orders 0! the High Court under tins *«ection, to a Court of Session, the Sessions Judge should dispose 
oithe case recording to law Such an order is not subject to revision and Sessions Judge cannot refe*' the 
case under a 215, to the High Court Section 2l$ does not apply to a commitment under this section or s 436, 
and an order under sutrsec (IJ (iv) made by the High Court itself it is not subject to revision, 27 H 54. 

33. To whom the case may be transferred— 1«) Case must it trans/erred to a comptttnt 
The High Court transferred a case under s HO to a District Magistrate with instructions to make it over to 
some other Magistrate and the District Magistrate made over the case to a second-class Magistrateiwho was 
not competent to conduct proceedings under ss. iiO to 119 The 5econd<lass Magistrate made an order 
directing security A’e/if, the order was bad. The High Court under s 526 had power to transfer the case to 
another Criminal Court of equal or superior jurisdietidnafuJ could not have transferred the case to the seconit 
class Magistrate and what the High Court cannot do the District Magistrate to whom the selecuon of the 
hlagistrate was left could not da In 24 15i, the transfer was made to a first-class Magistrate who was 

competent to complete the proceedings, 37 A. 20. , r , i 

, fii) 7b a special The High Court may ask the Local Government to appoint a spCaal 

Magistrate, see 4 B, L R. Ap 1 , 20 W, R. 23 — ii B. L. B Ap. Till. ^ 

{j«0 InlerfretaUon 0 / order ojtransjer of crtmtnal cOte by/ High Court to District Magistrak — 
When a criminal case is transferred by an order of the High Court from a Court subordinate lo a Disfnct 
Magistrate, to the Court df a District Magistrate; if it is Intended that the Disttict Magistrate shall have power 
to transfer the case to a Subordinate Court, that intention will be expressed m the order of the High Cburt 
If no sudi intention is expressed, it will be understood that, in the case of a transfer from a Court subordiual® 
to a District Magistrate to a District Magistrate s Court, that District Magistrate s Court, is expected to try the 
case Itself , but when the transferals from the Court of one Distncl Magistrate to the Court of another District 
Magistrate, it will be understood that, unless, the contrary is directly expressed, the Magistrate of tfie Court 
to which the transfer is made his pow er and yunsdiction to apply s 182 and to transfer the case to the Court 0 
any Magistrate subordinate to him w ho may be competent to try it 19 A 249. \ 

39. Scope of sab-see. (3) —Sub-section (3) • will enable a High Court to pass an order for the transfer 

of a case on a reference made by an infenor Court with tt*e consent of the parties concerned without a forma 
motion or affidavit, and will generally in such cases extend the powers of a High Court ” — Statement of Objects 
and Seasons ^ ^ 

40, Notice to aecmed and complalnaat of proposed truitfer,— When a Court reports a case to (he 
High Court for transfer under sub-sec. (3) it shall give notice to the accused and the tornplaiuant (if afty) of 
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the appbcfltion and fonvard alonp with its repoK any ohjectioas that may l>e made (o the proposed transfer — 
Para 78, Bpw. H C O’ Ctr*, P 50 i I i li 

41. Procedare— Application for trantfer by Oevernment.— AppIic-itKin by the Government or by a 

Sessions Judge or District Magistrate for the exercise liyjthc High^Coiirl of its power of tran^emngj criminal 
cases under s. 526 (3) must be mide to the Court, through tlic Government Plcxder or some other qualiTicd 
jverson special!) empowered in that belnlf Before gnntmg judi application, the High Court w^I requ*if 9 
to be satisfied that the person against whom the criminal easels pending has received such notice of the 
intention to appl) as would enable him to appear and be. heard, on^ the ^pplicatloa — fl C* Cr Ctr, 
p. Sa See also 1891 A. W. N. 134. , , , 

42. Any party Interested —A person alleging himself to be a complainant, but who In fact tS not the 

complainant and from whose hands the prosecution has been taken away by order of the Magistrate, fs not h 
part) interested within the meaning of sub-sec (3X S Bon. L. R. 669, v > ' • 

48. Sab-tecUon (4) —Manner of rnovlng the High Coart— The provision of sul>eec(4) as to,th^ 
manner in whicli an .application shall be made by a private party, follows the Ruling in 1 C. 219 (F.B.) 
25W.R.27. ,S>r also 8 C 63. ) i .. 

44. Praetlee— Affidavit by District Magistrate ai regards Impartiality of Sobordlnate Magistrate 
when Improper.— In 25 B. 179 the petitioner moved (he High Court to transfer the case under s. 145 to sonfe 
other Magistrate Among the grounds on whidi the impartiality of the trying Magistrate was impugned were 
(I) that he had already inquired into and reported 
subject of the dispute in question, and also that he 
dispute. The Magistrate of the Distna made a 

Magistrate whose impartiality is impugned will not be influenced by the relations in which he admittedly 
stands to one of the parties interested On this the Court remarked " ft is somewhat difficult ^ understand 
ij t f .j, f. d the bails 

'no meahi 

* tture as an 

affidavit under the sanction of an oath, should have felt no hesitation in making a statement Which is not one 
as to facts, but as to his personal opinion, which lathe circumstances can only rest upon conjecture as to the 
mental attitude of another officer” ‘ ' ' ’ 

1 ' ) j 1 

If 45. Affidavit not to be made by acenied. — ^An applivation for transfer by the accused m a criminal 
xasei3% criminal proceeding within the meaningsof s. 6of the Indian Oaths Weir II, 686; I, 

176< Where an affirmation was wrongly administered to the accused and an affidavit was swOm to by hbti m 
support ol such application for transfer, held, that tfae affidavit was a nullity and that the accused could not be 
punished under s. 193 or «. 199, I P C, for making any false statement m that affidavit sub-sec (4) of 
s. 342 and Notes thereto and also 28 A. 331. j , , 

46. Costs of the complalnsBi— In 8 C. W. N. 589, where the case was transferred at the instance of (he 
accused, he was ordered to pay all the costs incurred by the complainant, before the Magistrate from whom the 
case was transferred In6 P. W. R. 1911 es 13 Cr. L. J.274 an order directing the accused \o pay costs was held 
to be improper and unjustifiable and wxs set aside qn revision. But when an order for transfer was niad< at 
the instance of the accused, and the complainant alleged that he was poor and the transfer would snbjc,''! liiin 
to expenses which he could not afford, an order was made that the Crown should pay the expeuv s pf (ji 
witnesses, 8 C.W.N. 75. • i , 
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48. Applleatlen ean te made at any time af tho betrlBg—i;nder2t>^<r':r-3i: • ^^i:r 

the application for adjournment had to be made before the commenCemeDt of 
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present amendment m the case of an imiuiry ortnal »napplication for adjournment can Ixs made at auy lime 

It IS only m the case of an appeal that an application for adjournment must be made before the cotmucnccmcnt 
of the hearing e\-en under the section as amended 

IS-A. A complainant can apply for tran«fep even in a cognliablo caae.— A complainant eM,n m a 
cognizable case is eiuitled to apply for transfer under section S26 , but lits righls art, subordinate to those of the 
Crown, and m the ca.se of conflict between the two, the right of the tatter must pres ail, 6 Lah. 511. 

19. Accnied is ontUled to hate a reaionable lime to apply to the Hl^ Conrt for transfer.— Umh'r the 
old section »l was doubtful whether the Court was bound to adjount after an apjilication for transfer sras made 
under s. S26, but now it is made clear that the Court shall adjourn the case or postpone the appeal on 
an application for adjournment under sublet (8)^ (&# prelimtnar> note to this section and the Keport of 
the Select Committee, i«/«) It is only under <rab<ec (d), that the Sessions Court may under circumstances 
refuse an adjournment The words “ 7'Ae Court shaU exerctse the power of fostponenunt, etc ” sxs nodoubt 
obligatory, 15 C. 155 ; but the obligation is not necessarily and under all circumstances to grant a jostponement, 
but only to gne the party a reasonable time for obtaining the orders of the High Court The postponement is 
no part of the essence of the obligatioa By itself a postponement might be either useless, if it were far too 
short a time, or superfluous, if there was siifTicient lime without any postponement. The essence of tlw 
obligation is that the party should ha\e a reasonable time to mo\c the High Court and obtain it> orders. If W 
has such reasonable time when the application is made, there is no obligation to grant any further tune. 
the Sessions judge is not wTong in refusing to adjourn a c'vse on the strength ol a telegram said to base been 

received by accused s \abil, to the effect the High Court bad transferred the case, 19 M. STS ; cc»ira, see>^oit 

54 below In Weir 11, 618 an adjournment for six d^ wras held to be not a reasonable lime to abow \<x 
m^Ling an application to the High Court and obtaimiig an order thereon. The effect of the RuUngs i® M 
45S,19U.3TS and 29 C. 211 appears to be that the party, after he has notified to the Lower Court bis loteotiou 
to apply for a transfer, IS entitled to have a reasonable time before the accused is called on for his defence, l 
enable him to make the application to the High Court lor transfer and this is irrespective of the fact, 

might have noufied to the Lower Courtat atiearlierdaieand made hisapphcauontotbeHigh Court be e 

But the 1 ower Court is not bound to make a special order of adjournment for the sole purpose of enabling tft 
accused to make the application for uansfer, If he has a sufficient opportunity of so doing between tM tim 
when he notihes his intention and thctimeheiscalledontoenier on bis defence, 6 C. W. K. 715. ® 

appellant applied at the earliest jjossible moment for an adjournment to enable him to move the Hig oui 

for a transfer of his appeal but the Hagmrate disregarded tlw same and dismissed his appeal ““ 

■of an adjournment was most unreasonable and /ollouwg 19 M.5T5, the appellaie order was ^et asi e, • 
i. 244 (M ). Where an application under snb-set (8) wa> made and refused, but the Judge after examining sorte 
prosecution witnesses adjourned the case to a subsequent date, held that the proceedings su si^uent o 
refusal were not bad, inasmuch as the accused had ample opportunity to move the High Cotrt 
date of their application and the date of their being called on to enter on their defeiKC The MagiSOT e 
therefore, well examine the complainant s w itnesses even alter a notification has been made under su c ( j 
6C.W.W.717. 

so. M.glitt.l. ought to «ct on toligi.m Intoralng him ot m«t ol role tor tr.niror-Bl.n-AlIrr 
framing charges against the accused the accused applied to the Magistrate to postpone the mli 

order to enable them to move the High Court to transfer the case. The Magistrate rot only refused the 
cation but cancelled their ball and ordered them to be kept in confinement Against this ™ ^ ^ 

granted by die High Court and the Magistrate was shown the telegram to that effect by the muKhtyar 
accused wtho asked for postponement The Magistrate refused the application, examined another witn^ 
committed the"^ accused though he was not present Held, lhat it was most injudicious of the Magis ^ 
proceed With the case after he had been credibly informed that a rule was issued by the High Court, 
precipitate action indicated hts bias against the accused , iherelore the case should be transferred to some 
fifagistrate, 5 C. W. N. 110, and that the commitment made should be quashed If the Court entertame 
reasonable doubt as to the genuineness of the telegram, it could easily satisfy itself by telegnphing , 
Registrar of the High Court or the Court may ask the pleader making the application to verify the telegram 
satisfy the Court as to whether thi vakU In'the High Court was acting under instructions in _ 

also 3C. W.M.496J liaTT H. 507 1 ISC W.M.10S1*=« O.b.J. 766. But in BataMal 4«, the High c 
ordered the transfer ol a case on the jetb January, 187|, ^nd op tfic 27th a telegrapi was shown to the pta|isc«lvi 
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and be adjoiirned the further proceedings tUi die 30th» to allow the order of the High Court to reach faici. The 
order uas despatched on the 27ih, but reached the Magistrate only on the 31st January On the 30th the 
Magistrate disposed of the case by convicting the accused. Held, that though the Magistrate did not act 
discreetly In not waiting suffidently for the order of the High Court there was no Illegality in hN proceedings. 
See aUo IS U. 375 {ISC. 435. U here, upon Uit High Court having issued a rule staying further proceedings, 
the petitioner sent a telegram which u-as hid before the trying Magistrate, but the petitioner having failed (o 
appear on the date prev lously fixed, the Magistrate issued a warrant uiKin the petitioner Held, that the 
sending of the telegram did not m any way nb&olve the obligation of the petitioner to appear beftue the Court on 
the date fixed, and the issue of the wirrant upon tl>e petitioner waa no ground for transfer of the case, 
17C.W.N.538=<14Cr.I..J.332. , 

6L Proeeedlogf after applIeatloB for adjonrement whether Told— As it is the duty of a Maguttnte 
to grant an adyiumment when *in application is made to him under this section, and as he has no power to 
promed witli the hearing o( the case until a reasonable postponement has been granted, all the subsequent 
proceedings after his refusal are unwnrranted by law and ought to be set aside, 8 & V.If.77{ 1S.L.B.3 Sbi 
9 Cr. L. J. 271 1 3 S. L R. ISS = 10 Cr. I.. J. 570 1 24 P. t R. 1901 — 1 Cr. I.. J, 109 ; 42 P. W. R. 1912 » 254 P. L. R. 
1912*= 13Cr IfcJ 746. Where a Magistrite In spileolaiiapplication under sub^sec (8) proceeded with the Case 
and committed the accused to the Court of Session, the eommirment was quashed, os the Magistrate 
disregarded the express direction contained in suirsec (6) of this section, Weir II, 685 • 21 H. L. J 755 » 12 Cr. 
L. J. 407. The Oudh Chief Court in IS Cr, L. i, 507 set aside a convtaTon and directed a re-trlal before another 
Magistrate where the trial Judge disregarded the application of the accused under sulvsec. (8) and tried and 
convicted the accused In 16 Cr. L. J. 24 (V ) when an appeal was heard and dismissed without giving the 
applicant an opportunity to move for n transfer the dismissal was set aside;. / Out see 31 0. 715 where it was 
held, disapproving o! IS C. 455, 29 C. 311 and 6 C. W. N. 717 on this point, that a mere refusal to grant an 
adjournment, does not render subsequent proceedings necessarily illegaL Otherwise, it would be m the power 
of every accused person to delay and thereby possibly to defeat justice, by malciDg an application, no matter 
how fnvolous, groundless or illusory it might be See also 35 U, 701 where the Judges said that they should 
find much difficulty in agreeing with 29 C. 9fl if it were necessary to decide the question. It is at least 
competent to the Magistrate to proceed with the tnal up to the point at which the accused would be called 
upon for their defence, 6 C W. N. 7lT, where a conelctioii was sought to be set aside on the ground of 
non<omplunce with sub«ec. (6), it was held that subsequent proceedings were not void, if the application was 
not bonh fide, the accused having had suffiaent time to move the High Court, if he cared to, without die 
adjournment applied for But see now sub^ec (8) as amended, and it is now compulsory to adjourn on an 
application under that section Note 49, nr/ro. i 

52. Impropriety el application for stay of proceediogs on pretence of taovliig High Coart for 
trantfer.-'In 3 C. W. N. 766, an applicatiou was made on the 23rd May to the trying Magistrate to stayporoceed 
ings on the ground that the petitioner was about to apply to the High Court to transfer his case to another 
Magistrate. The proceedings were accordingly stayed, and an application was made to the High Court on the 
Jane, bur if coiilstned na referefioe ca the epplicxtion of trenster, nor was the Coart asked to transfer the 
case to another Magistrate Where legal advisers of the accused obtained an order from the Afagistrate 
staying proceedings which otherwise they could never have obtained, except on misrepresentation, the High 
Courtstronglycondemnedsuch'proceedings. An application for transfer should be made with due diligence 
or at the earliest possible moment 8 & V. N. 77} 19 If. 876 } 31 C 715 ^ 8 C. W. N, 910. 

89. Maglitrate not beand to adjoarn, pendiog appUcatlea for trauifer to saperlor Haglftraie.-A. 
There is no duty cast on a Magistrate to adjourn a case because an application is being made to a supenor 
Magistrate for transler That duty fs confined to cases where the application is to be to the High Court, 
(19t2) M. W. N. 1121 =• 13 Cr. L. J. 823. 

* 526aA* (I) Where any person sutqect to the Naval Disaplme Act or to the 
Army Act or to the Air Force Act is accused of any offence such as is 
High Court to referred to in, proviso(<f)to section 4i of the Army Act, the Advocate^Jeneral 
itself in certain cases. sbaU, if so instructed by the competent authority, apply to the Higi Court 
for the committal or transfer of the case to that Hijjh Court and sherenp^n 


' Sfrl on tH A vM Sv Act XII of I* 3. 
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THE CODE OP CEDIINAI. PAOCEDURC 


ins 


[Chap XLIV, 


the High Court shall order that the case be committed for tnal to or be transferred to itself and 
shall thereafter proceed to try t^ie case b> jury 

(2) The Governor General m Council may b> Notification in the Ga-tlU cf Iniia 
declare any officer to be the competent authority for the purpose of issnuffj instructions under 
sub-sec (1) m regard to any class ol cases specified in the notification 

527. (1) The Governor General m Coiinal may bj Notification in the 

direct the trinsfer of an) partiaihr cnmmal case orappe-il from out High 
I ower of Governor Court to another Hij^h Court or from an) Criminal Court subordinateto 
lr?ns%r'crinMnar«ses High Court to an) Other Criininal Court of equal or superior jun»d c- 
and appeals. tion Subordinate to another High Court whenever u appears to him dial 

such transfer will promote the ends of justice or tend to the general 
convenience of partie*s or witnesses 

■< i V fill I « 

(2) The Court to which such case or appeal is transferred shall deal « ith the §ame a^ d 
It had been originally instituted in or presented to such Court 

Notes —1 For the power of the OovernmcAt to speaf> anj Court for the trnl of a public Jt.rv4nt 
irrespecUve of junsdiction stt s. 197 (2) anl KoicSSS nnd 26 at p 560 and see s 178 for power ofl-bat 
Government to order casts to lie tried in diflerent Sessions divisions ^ ^ ^ 

!i Rflfasel of the Ooveroor Oener&l soder thU eoetton, no vloUUeo of the priaeiplei of satsfel 
JaiMee— 'Ina criminal case pending before the High Court at llumlny certain comments were made fnthe 
Nombay local | r«:ss against the prisoners at the bar and consequrnity an application was made to tbe Governor 
General for thetrvnsfer of the case to some other High Court but which appbcauon was refused sod the 
accused were tried with a special jury I efore the High Court at Uombay Heli by the Privy Council ihnt-sudi 
refusal of the Governor General who had the advantage ol being m the country and judging of the real state of 
public feel ng did not constitute any violation of tl e pnnaj les of natural justice to enable the Privy Council 
to entertuin a {ctition for speaal leave to appeal 28 Bom L R •» 49 M L. J 831 

Sessions Judge may *528. (.0 An) Sessions Judge may withdraw any case from or 

*?2?s ion's which he has made over to any Assistant Sessions Judge 

Judge subordinate to him 

- i (2) Any Chief Presidency Magistrate District Magistrate or Sub-Divistonal Magistrate 
may withdraw an> case from or recall any case which he has made ov^r 
to any Magistrate 'subordinate to him and may inquire into or try such case 
fiimseiY or refer if for inquir) or maf fa arry ofvVer screfr jWagrsfnife evsw; 
petent to inquire into or try the same 

t(3) The Local Government may authorize the District Magistrate 
to Withdraw from any" Magistrate subordinate to him either such chs-eg 
of cases as he thinks proper or jiarticular classes of casts 
^ * J:(4) All) Magistrate may recall an) case made over by him under s 192 sub-sec. 

(2) to any other Magistrate and may inquire into or tty f>uch case himself 

1 (5) A Magistrate making an order under this section ^hall record m writing lu'. 
reasons for making the same j , c 

(6) The head ol a \ lUage ui«l».r the Madras Village Police Regulation 1816 or th^ 
Madras Village Police Regulation 1821 is h Magistrate for the purposes of this section 

* TVI« .MlCon ««> «ub.t tulMl br ici XVTri of Itti 

t OrUlUl •ub-o.co (I) (t) ood (I) «.r« ro numbered (X) (X)«n<I(SJ toeporlieelr by Id •/ 

tTh . iulheecilon r... Ins. IM by Sd 

{ Tl . sub Me ion wm eubst IuImI for or g not suImm (O n(Ur it wm r. numbe ■ub-.M' (6) by UU 


District or S u b- 
Divisional Magistrate 
frrjy « rrMraw or refer 
cases 


Power to nuthorue 
District Magistrate to 
w ihdtaw classes of 
c. ses. 
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QUOTATIONS, 'irOKDS, TlIRAsrS, ETC, T^O’H THE GREEK, 
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OF THE^TRANSFER OF CRIMINAL CASES 


1119 


s. ]92 for powers of a District Magistrate, etc, to transfer cases which he has taken 
cognizance of, s. 3t6 (2) for power to transfer cases refenrfd to htm, s. ^76 ( 2 ) for power of n Magistrate of the 
first class to transfer cases sent to him byjCiiiI, etc^ Courts, under sub-sec (I), and s. 407^ for transfer of 
appeals. r , ,1 , _ 

• i. CoBCBrrcat Jerlidlctfon of the District wad 8ab-Dlvlsloaal Maglstrate8.-> Where a District Magis* 
trate cancelling the order of a Sub-Divisioiinl Magistrate which directed the transfer of a case, from the file of 
one Sub- Magistrate, to that ol nnother Sub-Magistrate, directed ns ro-transfer , Ae/d, that the action of the 
District Magistrate In entertaining virtually an appeal against an order of the Sub-Divisional Magistrate 
passed under this section, w-ns clearly illegaL In the matter of a transfer under this section, the District and 
Sub-Divisional Magistrates ha\e coordinate aulhont) over Magistrates suboriiniate to the Sub-Divisional 
Magistrate, and the order passed by tl • . • T *' 

If the , District ^fagistrate thought ■ • ■ . 

proper he can act under ss. 43S an . , 

case from the file of the hfagtstrate tc ' ' 

to another Magistrate, 28 M. 130 ; 13 C* T . ' T" •. * * . ' 

that the reasons which induced the Sub-Magistrate to transfer the case, are in hfs opinion insufficierit Contra, 
see 14 U. 399. A Magistrate who is subordinate to a Sub-Diiidonal Magistrate is also subordinate within the 
meaning of this section, to the District Afagistrate, 14 U. 399 Hut see 40 M. 791 w here 14 U. 399 is f6lIowdd 
and 26 U. 130 is dissented from. 

2-A. Additional ChfeF Prestdeney' UAglsfrate'sHbirdioato to the ^fef Preildeecy ITagbtrate.— In 
28 C. V. K. 903 It IS held that the Additional Chief Presidency Magistrate is subordinate to the Chief Presidency 
hfaglstrate and tint the litter hid pow er linder s 523 to make the order w hich he did withdrawing the case tc 
his file. ' * , ' 

2-B.^ IShether ia a case traniferred by a Dbtrlot Magistrate* the Bab*Dlvlslonal|Magl3trate can 


M • . 4 i . : 

3>^To Khat proceedings, section applies.— The provisions of this section are applicable to cases 
underss,107. no, 117^ 133, 144, 145, 147 ind483 —8 4X831; 32 €.893; 23 C- 709; 5 C. V. N 696; 33F. R. 1903; 
23 U. 188, 31 C. 350 ; 39 C. 243, 34 A. 131; 1 8.L. R.3«9 Cr. L. J. 246 and 37 C. 91 at p. 100. • Under the 
very general terms of sut>sec (I) a District Magistrate has )uri5diction to transfer td his own Court 
proceedings under s 48S pending before a Magistrate subordinate to him. 3 P. R. 1905 Also a proc^ing 
under s 145 is a aimmal case and a Distnet Magistrate has power to transfer it both under thiSj section and 
s. 192 (1) ^\en if he had no power, s. 529 (/) will cure the defect. 2 0.L J, 614 bs 3 Cr.L. J.83; ivhere 35 B. 179 is 
of and jre Notes 163 to 165 at p 306 and Note 3 at p. 485 ^ ' 

Complaint may be frans/erred.— The term ' case ’ includes a proceeding upon a complaint as soon as 
the complaint has been received by the Magistrate who takes the cognizance oi the oflence complained oi A, 
person who apprehends that a complaint made against him will not be impartially tested by the Magistrate's 
entitled to have tlie case transferred even before the Magistrate decides to issue process, 7 N L. R. 97^ 12 Cr. 
L.J.437. / / • 

4. Transfer must be to Magistrate competent b> inquire Into or try the case.— A District Magis. 
trate is nor competent to transfer a case under s. 107 to a Magistrate of the ^cond class who has no jurisdiction 
to hear the case, 37 A. 20, see Note 127 at p 212. A Distnet Magistrate cannot transfer a case to a Magistrate 
who 1 $ gazetted to the Olficeof the Chairman of a Muniapal Board and takes charge of that ofiice as he is 
thereby divested of his territorial jurisdiction as Magistrate and he is no longer -subordinate to the District 
Magistrate, 38 A. 518, 1 

' S Power to call for proceedings at any stage— Limitations on power of transfer.— A District Afagis- 
trate has authority to call up to his own Court any criminal case without limitation as to the stage of proceed 
ing at which it may be called If the District Magistrate ba\ing, in the exercise of bis authonty, withdrawn 
an> case, finds that it did not come within the jurtsdicuon of his magistracy, he would not merely be competent, 
but bound to refuse to proceed further with the case, 24 V. JS. 4. ‘ ' 

I (i) When Sessions Court directs furlktrmqnnjby partnutar MagtstraU.Dutncl Magsstralr has no 
pouerto /njwi/er.— Where a Sessions Judge remands a case dismissed under s. 203 by a Deputy Magistrate and 
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directs him to hold further inqujry, the case cahnot after remand be transferred by the Drftnct Magistrate 
from the file of the Deputy Magistrate, li C. W. K SiSaSCr. L. J. 119. t C. L. J. 211 n8 Cr. L./.SN 

{«*) C‘»t case sent up under s 3*^ 6e trans/grr^d f—AToluV. Magistrate in comlcimg the accu>ed 
submitted the records and forivarded the nccused to the Head Assistant ^laglstrate for enhancement of 
semence, but the Distria Magistrate at that stage trinsfeiTL-d the case to the Joint Magistrate, //eld dial 
tlic transfer by the District Magistrate was not irregular, Weir 11, 690. In SS B. 719 it was held that a SnbDin 
sioti il M agistrate to u horn a case is sent under s. S19 has no pouer to transfer it. See Note 9 (a) at p 899 

Section Aas no appluahon lo ease disposed -When a case Ins been disposed otliy a compc 
tent authority it could not be withdrawn by the Distnet Magistnte, to his own file under s. 628, 17 C. W. > MI 
>=3 17 C. L J. 608 cs 14 Cr. L. J. 121 

(iv) P/igistrate to v-haui case IS transferred cannot re-transfer tt —SWicTC a Distnct Magistrate has 
referred a case for trial to a Sub-Di\ isioiial M agisinie, the litter has no pouer to transfer it, 96 A. 188; 12 A. L. 
J. 277 » 15 Cr. h J. 357. 

6. Highly Inexpedient to transfer a cat« at a lata ttaRe.-^Wbere a number of witnesses bad been 
examined in a case and the case was at a stage, when apparently all lliat remainetl to be done was lor the 
^^agIStrate either to commit ox discltarge the accused, held, that a transfer at that stage could not be made, 
Weir II, 691. It is highly inexpedient to transfer a case after tlie prosecution has dosed and Uie defence has 
begun without giving notice to the complainant, or recording any reason lor sudi transfer 

7. Order of traaifer had when opinion nafavonrabla to proiecntlon it axpreued -*-Where a Distnct 
Magistrate transferred a case to another Magistrate, alter the Magistrate, before whom it was, had taken ihc 
evidence for the prosecution and had expressed an opinion that the evidence for the prosecution was not 
suffiaem to support tlie charge Uie High Court set aside the order of transfer, remarking that the District 
^fgistrate did not exercise proper disaetion in this matter and replaced Uie case on the file of the ongioal 

Magistrate, 8 B L S.Appx XLTal4V.B.13 The Police sent np some only of several persofb charged with 

noting and these were tried and convicted. On the complainant applying for process against the others the 
trying Magistrate refused process but the Distna Magistrate transferred the case to his own file and issued 
Warrants against these It was contended Uiat after the trying Magistrate refused process, there was no case 
pending in respect of with any order of transfer could be made, /ittd folhwinp 4 C. V. M. 239, that tl« 
order of the Deputy hlagistrate refusing to issue warrants against persons not sent up by the Police, did not 
finally dispose of the case, so as to remov e it from Ins file altogether, but It was soli a pending case and evtf 
if it be not considered still pending, the District Magistrate could take cognitance of it a&eshunder s. 190 
3 0. V. M 488 See Note 7 at pk 471 and Notes 4—6 at pp 580«SI 

8. Good reasoDB to be recorded lor transfer.— The powers conferred by this section as regards a 
District Magistrate s authority to withdraw cases from Subordinate Magistrates are very wide and nndefiDed ihe 
section merely reqmnng the Magistrate making m order of transfer to record his reasons, but it is not intended 
that the power should be exerased without due discretion and really good reasons when the interests of jusuce 
demand a transfer, ISP. B. 1893,28 A. 431, 34 a9lS; Katsolal 890. In a case against some policemen before 
a Deputy Magistrate the Deputy Magistrate was about to frame charges, when the District Magistrate withdrew 
the case to his file and dismissed it, because he thought the Police were protected by their warrants, //etd as 
no grounds existed for taking the case away from the Deputy Magistrate, it ought to have been left with him to 
be disposed of and it was for the Deputy Magistrate to determine whether the Police were protected by the 
warrants or not S0C.69S. Where a Distnct Magistrate made an order of transfer without any reason and «iih 
out giving notice to the opposite party Aeld, that he did not exerase his discretion in a reasonable and proper 
manner, and the High Court, in revision, set aside his order, Weir II, 686 ; 18 Ce. L. J. 626 (M ) 

(fj Transfer— Magistrate coUeeting evidence in local iniestigation — In a case ansing out of disputed 
boundaries of laud, the accused were charged with noting mischief, trespass and theft In the course of his 
Investigation tbe trying Magistrate held a local inquiry extending over five daj's, during which he made a 
number of notes and appeared to have made a very careful andoonsaenUousIo«I Investigation of the locality 
such as would properly be made by a person whose duty U was to get at the facts with a view to lay the same 
before some tribunal, and dunng such investigation it appeared that he acquired a large amount of infornw 
tlon with reference to the occurrence on which be had to amve at a Judicial determination, But which by 
reason of the way m which it was acquired, he o>utd not properly or legally consider, in arriving at an ultimate 
deaslon of the case It was also suggested that the notes so made should be put on the record and the 
trate tender himsett, while trjing the case as witness lobe crata-examined by etihef the prosecution or U* 
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defence. Hetd that sudi a course could noi be nlfoued, and lhat the Magtsinte ought Hot to tr> the case, but 
that It must be transferred to some other first<hss Magistrate^for disposal, 21 C. 920. See 20 W. B. 76. See 
also Notes 19—26 to s. 556 

(ti) Personal aliegahont againit Migistratesmustbe stnetly /rot r<i— When personal allegations are 
made against i trying Magistrate in support of an aptdication to transfer a case to another Court, a District 
Magistrate should not interfere unless such allcgalioas are deai1> established, Ratanlal 590, and the Alagistrate 
afforded an opportunit> to explain, 9 Bom. L. R. 23. 

9. Effeet of omission to record reuons— A complaint originally Hied before a Deputy Magistrate 
was transterred to the Court oi the District Magistrate No notice was sorted on the complainant of the 
transfer and no reasons were stated tor such transfer The District Magistrate called for a private report from 
the accused, who was a Sub-Inspector of Police //cA/, (i) that by v irtue of a Government Order, the District 
Magistrate having been directed to withdraw all cases in whidi complaints have been made against a Police 
officer, the omission to record reasons therefor, was a mere irregularity and did not vitiate the subsequent pro- 
ceedings, (fijlhat no notice to the complainant was necessary , (jii) tlie Magistrate having placed the pnvate 
report on the record and acted thereupon, his action was not illegal 28 A. 121. In 34 C. 918 it was hetd lhat 
although under sub-sec (3) of this section, an officer transferring cases from one Court to another ought to 
record his reasons for it, his omission to do so, tiemg only an irregulanty, was not a material ground for setting 
aside the order of transfer, followed m 9 Cr. L. J. 310 (H.); 3 P. R 1910 b 35 P. W. R. 1909 = H Cr.L. J.150 
The mere omission to record reasons does not invalidate the subsequent proceedings, 7 N. L. R. 97 = 12 Cr. L. 
J. 437. In It Cr. L. J. 626 (H.) the order of transfer was set aside as it did not comply with sub-sec (3^ 

10. Paver of transfer ihoald he exercised with discretion - Notice to opposite party.— A Alagistrate 

of a district should exercise the powers conferred on him b> this section on1>wbenitis absolutely necessary 
for the interests oi justice that he should do so , and when one of the parties to a case applies to have it wiili. 
drawn from the Magistrate inquiring into or tr>iog it and referred to another Magistrale, the Magistrate should 
give the other party notice of such application and an opportunity of showing cause why such application should 
not be granted, 3 A. 749 , 8 C. 393 10 C. L. R. 239. He is not justified in iransfennng a case on the ground that 

the complainant is a man of importance at the place where the case was, before transfer, Ratanlal 474. 

11. Notice of traaifer mut be given to parties —When a case is transferred to another Magistrate 
notice of transfer should be giv en tb the complainant as well as the accused, 3 C. W. N. 285 ; 3 A. 749 ; 22 
B.549,8 C.393<!-10& L. R.239, 1897 U. B. R. 392; 7 a W. N. 114 ; 2SF.R. 1902| 14C.P. L.R. 190. Where a 
case was transferred without notice to the opposite party for the reason that the grounds of the application were 
directed against the Magistrate, and he had been served with n notice, held, that although this section under 
which the order was made does not provide for the giving of notice to the opposite party, on the general pnnciple 
that when an application for transfer is made by one party, notice should be giv^n to the party affected before' 
an order of transfer is made and fur this reason, the order was set aside, 7 C. W. N. Ilf ; 5 B. L. R. 190 = 13 Cr. L. 
J. 32. But if the opposite parly has acquiesced In the order he cannot be henrd to complain 7 N. L. R. 97 b 12 
Cr. L. J. 437 ; 21 Bom. L. R. 276 ; 39 U. L. J. 714. 

Although it IS desirable lhat notice should be given to the accused person before a case is transferred 
under s. 528. yet omission to give such notice is a mere inegiilant) and is not a sufficient ground for setting 
aside the order of transfer 2 Pat. 333. See also 6 Lsh 811. 

12 Order of transfer wlthont notice to acessed, JlJegal.-Ordcr of tnnsfer ought not to be made' 
ex-parU, tr .on representations of complainant only, but notice should be given to accused before making a' 
final order, as it might operate to the prejudice of the accused. Ratanlal 655, 474, 460 and 877. When all the 
prosecution witnesses ha> e been examined it is only nght Um notice should be giv en to the accused before a 
transfer is ordered and an order made without Uansfer will be set aside, 8 M. L. T. 14 b 9 Cr. U J. 407 ; Weir II, 
636. See also 23 P. R. 1902. In a case of theft a Magistrate released the accused on bail Thereupon the 
District Magistrate transferred the case to another Magistrate on the ground that the reasons ‘given in the 
Magistrate’s order did not jusufy the release, and that the Magistrate’s action showed a tendency to treat the 
accused Uith undue leniency Held that the orderof transfer was illegal as it was passed apparently 

and certainly without any notice being given to the accused 22 B. 549; also 1 Bom. L. B. SIT. 
See the nutter discussed in 6 Bom. L. R. 856. Where no onler of transfer was passed as required by this 
section and a letter from the District Magistrate to the Supenntendent of Police was the only intimation of 
transfer and no notice was given to the accused of the proposed transfer ArAf, that the transfer was illegal 
«eirn,69L , ; 

71 
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[Chap. XLIV, 

13. Cases where notiee held annecessar;.— Where the delay m the disposal of a case which was s 
ver> simple one, was extraordinary, an order of transfer made under this section was held not bad, e^•enthou2h 
no notice was given to the accused to show cause against the making of the order,, Weir II, 693 ; 8 H. L. T. 

*= 11 Cr. L. J. 833 Again, notice to the other side was held not necessary, when the order for tnnsfer was m 
effect made at the request of the Magistrate and not on the application of a part), such a case being treated as an 
exception to the genenl rule, than an order should not be made under this section, w itl^out notice to the other 
side, 24 M. SlT. Also, where a District Magistrate had withdrawn a case without notice, and no further pn>’ 
ceedings had been taken by him, the High Court refused to interfere m revision, as it was still open to the 
District Magistrate to consider any objection made to him, a course calculated to ensure an earlj deasionof 
the matters in depute to the conaenience of the parties and in the interests of justice, 20 C. 513. No notice i» 
necessary where a District Magistrate mo tnotu transfers or w ithdraws a case on administrative grounds, 8 P. E- 
1910 » 33 P. W. R. 1909 » 11 Cr. L. J. ISO. 

14 Power to transfer cates from the file ofvlUago headmen fa Madras.— Sub-sec (6) supersedes the 
decision m 18 M. 94, where it w as held that a Village Munsifl not being Magistrate under this Code, a Joint 
Magistrate has no powers under this section to withdraw a case from his file and transfer it for disposal to a 
second-class Magistrate But the expression ** head of a village, under Madras Regulation IV of 1821,’ means 
theVillige Magistrate acting under that regulation, and therefore the power of transfer conferred by sub-se^ 
(4) applies only to cases of petty theft, etc, covered by that regulation and the distnet authorities have on 
junsdiction to transfer a complaint of insult or using abusive langiiige preferred to a village headman un>l« 
Regulation XI of 1816 26 M. 394. The High Court done has Uie power under s. 29 of its Letters Potent w 
transfer a case under this regulation from the file of a Village Magistrate to lint of any other Magistrate CJ 
10 Bom li. B. 630 K>a Cr. li. J. 141(Bombu) \ illage Police I’atel). 

15. Power of a District Uagbtrate to iraotfer to an Addltbaal District UaglitrAte.— S 12 does not 
make an Additional District Migistrate api>omted unders. 10(2) subordinate to the District hlagistrate, who 
therefore, has no power under this section to transfer cases to the former, 34 C. 918. 

16. District Magistrate specially aathorhed— In Bengal {Colcutta Gazette, l873iP 63}andAssa!D 
\Alan, p 184) District Magistrates hate been special!) authorized 10 act under s>ub-scc (2) of ihi# section So 
also in the United Provinces {N /(' P Gazette. 187d p 3), in the Bimjab (t7uaf//r, 1873, p. 75, Gazette, I883i 
p 53) and in Bnlish Burm't ( Gazette, 1873, 1't. II, p 5). 

17. Froceedinga of Magistrate not empowered to transfer — Where a Magistrate transfers erroneously 
and m good faith when he is not so empowered his proceedings are not void— s. 529, cl (/), 33 C. 843. If any 
Magistrate who IS not empowered by law to withdraw a case and try it, does so erroneously in good faith, hi> 
proceedings shall not be set aside merely on the ground of Jils not being so empowered— s 629, cL (1). 

18. On transfer of case, proceedings need not be re-comroenced.— S S30 applies to all cases transferred 
from the file of one Magistrate to another A Magistrate may therefore act upon the evidence already recorded 
and proceedings need not be re commenced. See Note 3 at p 901 An order of commitment for trial by the 
Magistrate to whose Court the case has been transferred on the evidence recorded by the Magistrate from whose 
Court the case was transferred should not be interfered with. 36 A 819. 

19. Magistrate to whom case Is transferred mnis proceed from the stage at which the proceeding* 
were.-(*) Not enhtUd to dtsvitss under s 203— After he has withdr-iwo a case the Magistrate is bound to 
proceed from the stage it which the proceeilmgs were He cannot summarily dismiss the complaint under 
s 203, when process has been issued for the attendance of the accused after examination 01 the complainant, 

10 B. L. R. Appx. XXIX = 19 W. R. 28. See Note 12 at p 903 (*») cannot cancel charge already framed —See 
Note 13-A at p 903 

20. After transferring case, District Hagistrata cannot taka part In It— When a case has been once 
made over bya Distnet Magistrate to a Subordinate Alagistrate for trial, he has no junsdiction to do anything 
more in the matter so long as tnnsfer to the Sub-Magistrate Is in existence He may withdraw the case from 
the file of the Sub-Magistrate if he thinks fit, 3 B L.R Appx Ctl = 12 W.R.83;also 16 W. R.40 =*7 B L.R.816- 
On a case being transferred to a Subordinate Magistrate, the Distnet Magfstrate has no power to dismiss it, nor 
to grant sanaioii tor prosecution of complainant 3 C. W H. 490, nor to issue proceedings for the apprehension 
of the absconding accused 27 C. 979 When once a District Magisirtte makes over a case for disposal to a 
Subordinate Magistrate, it is out of his hands and he is not competent to pass any order relating to it other 
tliau sn order xuch as ma) Ve made bj hint uncler(ReviSion)ChapierXXXIl Therefore it is not competent to 
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him in such as a case to direct tlic trial o! certain persons complained ag^ilnst 30 C. 419 Nor can he lake pro- 
ceedings under s. 476 r/^Note23atp 1146 but he may re transfer the case to his owtihle 9Cr.L.J 310 (H ) 
See Note 6 at p. 4S6 Note 7 at p. 471 Notes 63-64 at pp 50S-509 

21 Limitations to District Uagtitrate a power of Interference with eases pending before Bobordlnate 
Magistracy —Where upon a lolice report cognitince tiiis Liken of an ofTeiice and the case made over 
to a Subordinate Magistrate who discharged the only person who was apprehended and brought to tnal out of 
several accused and the Distnct Magtsirate upon the representation of the District Superintendent of Police 
issued warrants againt the other persons so that they might be tried it was Ae/d that the warrants were issued 
without junsdiction for as long as the case connected with that offence remained with the Subordinate Magis- 
trate, no other Magistrate was competent to deal with it The District hfagisirate if he thought fit to issue the 
warrants himself ought to have withdraw n the case from the Maglstnte 27 C B79 In another case the Police 
sentup a charge-sheet against ctrliin persons and they were convicted by a Deputy Magistrate, An application 
for process against others in a reterred charge-sheet was refused the trying Magistrate as unnecessary 
Ue^ that a subsequent order by the Joint Magistrate for the issue of process against these persons was 
without jurisdiction. When no reservation is made in the order transferring a case to another Magistrate it 
should be concluded that the whole case had been made over 32 C. 733 A Police Sub-fnspecter hied a 
complaint before a Sub-Divisional Magistrate of an offence under s S97 I P C The facts also disclosed an 
offence under s. 4 (i) of the Exploiwes Act VI of idoa but for want of Government sanction under s. 7 of that 
Act the Magistrate could not take cognizance ot ihe offence. Subsequently after obtaining sanction the 
Police Superintendent filed a complaint before the Additlonil Distnct Itfagistrale held the latter had 
jurisdiction to take cognizance of the offence and Issue process in spite of the fact that he did not withdraw the 
onginal case to his own file and the proceedings of the District Magistrate cannot be set aside unless 
they had occasioned a failure of Justice having regard to $s S29(0 S30(<()and 531 39 C. 119 See Note 7 at 
p 471 Note 6 at p 486 Notes 4 and S at pp. S60-S81 

22 HaglitraUs net to act oo to-ealled afOdATlti of aeeoied persons.— When an accused person 
applies for the transfer of the case pending against him to some other Court supponmg the application by his 
own affidavit be cannot or at least ought not to be prosecuted under s 193 I P C in respect of statements 
made therein 2SA 331, 19A Vifi followed Sees 342 (4) and Note 47 to s 526 

23 BevUlen.— The High Court cannot revise an order made by tl e Distnct Magistrate dismissing an 
application under s. 528 1 Raog 632 

CHAPTER XLIV-A 

Supplementary provisions relating to European and Indian British subjects 

AND OTHERS 

526- A* (1) Where lo any case to which the provisions of Chapter XXXIII do not 
apply any person claims to be (leak with as an European or Indian Bntish 
subject or where any person claims to be dealt with as an European (other 
tharl an European British subject) or an American he shall state the grounds 
of such claim to the Magistrate before whom he is brought for the purpose 
of the inquiry or tnal and such Magistrate shall inquire into the truth of 
such statement and allow the person making it a reasonable time within 
which to prove that it is true and slialt then deade whether he is or is not an European Bntish 
subject or an Indian Bntish subject or an European or an Amencan as the case may be, and 
shall deal with him accordingly > . /. 

(2) When any such claim is rejected b) the Magistrate and the person by whom it was 
made is committed by the Magistrate for trial before the Court of Session and such person repeats 
the claim before such Court such Court shall after such further inquiry, if any, as it thinks fit 
deade the claim and shall deal with such person accordingly 

(3) When any Court before which any person is tned rejects any such claim as aforesaid 
the deasion shall fonn a ground of appeal from the sentence or order pass^ in such tnal 
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Note.— This section corresponds to the old s 4S8 with certain modifications 
t. Preliminary Note —The scope ol ss S2S-A and 528-8 w lucidly Interpreted m a judgment of MckErji h 
in 61 C. 880 Sub-sec (1) of s 528 A applies to all cases belore all Magistrates either in Presidenig towns or m 
the mofussil to which the special provisions oj Chapter XXXIIl do not apply Sub-sec (2) contemplates such 
cases only lO which the Magistrate commits the claimant to tnal to the Court of Session after rejection of 
the claim. 

A Court of Session IS distinct from the High Court in the exercise of its ordinary original cnminal 
jurisdiction and s 528 B relates to any case to which s. 528-A(l)is applicable, to all cases before all Magistrates 
either Jn Presidency towns or in the mofussi) to which the sp^il provisions of Chapter XXX/If do not apply 
A claim before the Magistrate to be dealt with under the procedure of Chapter XXXIH or as an Indian 
under s 628-A is quite distinct rmm the claim before the High Court or the Court of Session for trial by majoniy 
of Indian jurors under s 275 of the Code 

^\ here a Presidency Magistrate rejects the claim and proceeds to tnal the decision in the matter is * 
ground of appeal to the High Court If. however, after sudi rejection he commits the case the claim cannot be 
repeated in the High Court exerosing onginalcnminal jurisdiction nor can a claim be made in such cases unler 
&. 275 but the Magistrate s decision could be subject to the revisional pKiwers of Ihe High Court 

When no claim is put lorward before a Moftissil or Presidency Magistrate s 52S-B bars its assertion 
thereafter 

Nate.— OroUslen to make a claim neder %• 828-A does not affect the qaetUon of appeal ander 
a. W9 (1) (f) —The omission to male a claim under s. S28-A does not affect the question ol appeal under & 419 
{!)(£) lithe conditions under ss 443(1) (A) and 443 (l)(B) exist, and it is not necessaiyto show that a claim 
made before and found by the Presidency Magistrate Ss. 528 A and 528-B have no application to s. 449 There is 
no provision rn the Code for an enquiry by a PresidencyrMagisirate or on a trial m the High Court to consider 
the question whetlier a case should be tried under Chapter XXXIIl The projier time to ni«e sucli a question 
is on an application for leave to appeal under & 449(l)(r). 62 C. 347. 

Notes.— !• OppOftanUy thosld be jlven to aeoeted to plead etatos.— An accused )>erxon ought to 
have an opportunity of pleading that he is an European British subject. Tbe mere statement of a pnsoner that 
he is an European British subject made before the Court after tnal has been completed cannot be acted upon 
as the Court IS /une/ui S W. R SI If the accused gives proof or produces documents which although 
not amounting to full legal proof of hts status satisfy the Court that he is really an European British subject the 
Magistrate should without putting the prisoner fully to complete his proof by strict legal evidence adopt the 
procedure. In re/oy, Tayioi and Bell, 219 The plea must be substantiated by ample evidence, if the Court is 
not otliervvise satisfied rt Thomas Turnbull 6 H H C.R.7, Grant 12 B. 581 

a. UaglstrateniBit decide Btataa of aoeuaed before proceeding with trial — who was charged before 
a competent Magistrate claimed to be dealt w ith as an Eutojican British subject He did not state the grounds 
of such claim. The Magistrate, without deciding whether B was or was not an Euroj^ean British subject, 
proceeded with the case and dealt with him as if he was not an European British subject and sentenced him 
to ngorous imprisonment and fine On remand from the High Court, the Magistrate decided that B was an 
European Bntish subject Held, that the tnal ol B was void for want of jurisdiction, and the High Court could 
not proceed with A’r appeal on the ments with a view in the event of its deadmg that the offence ol which 
5 was charged h id been established to the reduction oi the sentence passed upon him by the Magistrate to 
one which he was competent to pass under s. 446 Berrstl 4 A 111. 

8, Appeal— An appeal does not he separately against a decision that an accused person is not an 
European British subject but it can be made a ground of appeM if he is convicted 

4. Is re.tri&l necessary where claim a% to etatits wrongly disallowed 7— In ^rrrf// 4A.14li where 
the Magistrate s finding that the accused was not an European Bntish subject was held to be erroneous the 
conviction was quashed and proceedings de novo were cffdered. Jn George Powell 27 A 597 die cose in 4 A 
141 was distinguished o i the ground tliat in tliat case the sentence exceeded the powers of a District Magistrate 
in the cise ol European Bntish subjects and it was held that a re-tnal would not be necessary when the sentence 
was not beyond the competency oi the tnal Magistrate m the case of European Bntish subjects. 

6 Accused not entitled to trial by Jury, unless he specifically clalmt IC— An accused person pleaded 
before a Distncl Magistmie that he was an Europetn Bntish subject but did not daim tobe Ined byjury 

under s. 451 The Matisimie found against the pie's and tned and convicted him under his ortiinary powers. 
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ss 528 -a— 628-r] relating to lURorEAN and Indian uritish subjects and others 112S 

On appeal the Sessions Judge found that he waa an European Itnlish subject and directed a new trnl I y J ry 
Held that the order of the Sessions Judge tvas wrung as the accused had not claimed to be tried by jury and as 
the sentence passed was one which the District Magistrate was competent to pass on an Euro|)ean Rntisli 
subject the Sessions Ju Ige was directed to hetr the appeal on the menu George Powell 27 A. 397, 5 P R. 
1885 Note 3 to s. 454 

528-B. If in Tny such case an European or Indian British subject or an European (other 
Failure to lead European British subject) or an American docs not claim td be dealt 

stattaa™ia?\er ** with as such by the Magistrate before whom he is tried or by whom he is 
committed or tl when such daim has been made before and rejected by the 
committing Magistrate it is not repeated before the Court to which such person is committed he 
shall be held to have relinquished his nght to be dealt with as an European Bntish subject oi* 
an Indian Bntish subject or an European or an American as the case may be and shall not assert 
it in anj subsequent stage of the case 

Note.— Thu IS the old s. 454 with certain modifications. 

1 AccBied b honiid to tneke a ct&Im sader this lectlon — Failure to make a claim amounts to a 
relmquishment Alexander Ruffe 6 P R. 1912 = 31 P W R. 1912 = 18 Cr L.J 197 An European Bntish 
subject can under s. 454 relinquish his nghts to be dealt with as such. Where the Magistrate explained to the 
accused his nghts under ss. 447 and 450 and then asked him if he claimed to be dealt with as such and the 
accused stated he did not claim the nghts held that he had relinquished the nghts Bartndra 37 C. <67 at 
PF <83— <86 and p 818 .SV; Note 2. 

(0 Accused loses rtghl ef appeal to High CourC-^The accused an European Britilh subject was 
tr ed before the City Magisu^te of Karachi and convicted of cnmina! breach of trust under s 409 1 P C and 
sentenced to sit months simple impnsonment At the tnal he waived his nght to be tried as an European 
Bntish subject held that the accused was not subject to the revisional junsdictioo of the Bombay High Courti 
not having been tned under the special procedure laid down for the trial of European Bntish subjects and 
that the Sadar Court tn Sindh whi^ under Bombay Aet XII of 1866 was the Highest Court of Appeal m all 
Civil and cnminal matters in Sindh had the revisional powers of a High Cout m the present case by viriue 
of the latter pan of s 4 cl (iJoftheCode Grant 12 B 581 The junsdiction of a non Presidency High Court 
IS not ousted unless and until the Accused has definitely claimed to be tned as an European Bntish subject 7 N 
L. R. 93 = 12 Cr I*. J <38 Until such claim has been made and allowed they remain liable to the j ir sd ction 
of the High Court of the Province for the purposcsofrevisfonof order made against them. {£ v Haits Hagp\r 
Cr Rev 260 of 1907 ) See also 17 P R. 1878 

Ex en a second-class Magistrate has jurtsdteltcn — When an accused person has relinquished hiS pnvilege 
to be dealt with as an European British subject he loses all the benefit of the special procedure laid down m 
this Chapter Bartlelt 16 M 308 ^ 

2. Watrer of prixilege nsit be absolate— effect of taeb waiver —The waiver of pnvilege must be an 
absolute guing up of all the nght with reference to this Chapter which an European British si^bject has and 
the word dealt with as sich before the Magistrate means everything contained in the Chapter— that is to 
say the tribunal havii g the cognizance of die case the procedure and also the punishment to which the 
accused would be liable There can be no waiver by an accused person of an objection to the Jurisdiction 
which IS not personal lo himself. No person can by waiver or consent enable a Magistrate or a Judge to try a 
case which he IS disqualified to try by some arcumstance not personal to the accused Qnros 6C.83atp 87 = 

6 C. L. R. <63. Where an European British subject waives his nght to be dealt w th as such by the Magistrate 
before whom he is tried he thereby loses all the benefits of the special procedure provided for him under th s 
Chapter including the nght to base the proceeding in his case reiiewed by a Presidency High Court if 
another Court exerases the highest revisional junsd cuon under the Code in cases other than those aga nst 
European British subjects in the place where he IS tned (7nz»/ 12 B. 561, N L.R.93=12Cr L.J <36 

3. Waiver may be revoked —In Verting s case 1 P R. 1908 = < P W R. 1903 = 136 P L. R. 1908 = 7 Cr 
L J 3T< the Punjab Chief Court, held that the waiver was not irrevocable and if the withdrawal of the waiver 
w as made promptly shortly after the w-aiv er had been made and if substantially nothing had been done in the 
interval on the abandonment of the pnvilege the withdrawal of the waiver should be allowed 17 P R. 1878 
and A 81l referred to See Note g to s, 451 
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et Teledat, 

Bofomen'i ZeeloiUtf&tf KZrUry 

fieo xo. Kiwso eM (be Sedniai'ea) 
iUft^el FbUMUtylax 

Tieodoret aad Xrtsrlu Eolcxsc 

* etl Hitleilex iea xa. 93 le t.e- 

■ ■ • lOtlSyeojwo^ 

«< soeletei efCsser 

f... .« •« !»xr»*l«d. 


ANTIQUARIAN LIBRARY. 

89 Tell, at U eoeh. 

Btlefc leoleitiitieal Eitwiy, and 1 E»IsiU»y’»PLl»y*yfb9lo|y f'ok 


Ixux eUt • e 

CiroaldeieftitCrutdirt Ricitid 

et Ueeuse, QeeSny Oe Tuiwtt. Lnd ' 


Bn&ii Poytlar CnaloBi, 
u eod I tit 40 dereuBt et tbe 
a Oeaet ul Cirtase wefelsud 
■ " ■ t deyeet \be jeer Bt'' 


0^1 


Re*^ r Tautirea Drix M.4. IT lib 

EtriyTrarelf la Paititlac WiUi- 
belt Sxv*I4 Deojuib erPadelx llkO. 
deeUlx l4 Brenallrv ead tftandrcU, 
ell an«biU{.d. Edited by Taoxte 


fieeleed V ^ 0 Hxurmx 

noreaot of WereeiurT Cironiclt, 

teib (be rnChsnasxUoitt owsrlslaf 
bei^^EiiaUtb Ulsuny u the bel|B ^ 

Oceta Bonuiaoraia. Edited by 

TirBldw CaaibrtxiU' BbteKcal 
Kai«s Toposnrbjef Jnitodl UliieTy 
tt (be Cte>*BBpt el Initsd; JtSservj 
tbreocbteelM, ■BdCeecrlpUex et Wtlex 
Wlbtadex Edited by TwxWtnBT 
Sdorr of Sutdacdea'I Blitory of 

(be ir^hhi £*00 iSt ttonea laeesloa ee 
HcniyiXi viih Ue 4ne el Jtlai Bt^bea, 


efbad, vltb O. 


lUnietr Parti tCiioaltlkJ® 
r>t»r '■*««* 1 aerr et WuJr'S 
tlinm* «( £bxM 
))iwet el U» Seteu (e X» 
Tnextied by Dr u ■tax to » n* 
BwenUaimaa 

iriibtodte te U>e eeD* weix u 

lUttitte of WeitttlaJter'i 

tory Bf EUltal ebd Heewdy lyP 
ItlA Wimiew. by T PoaieTO. JLX 

pisirSw A) lift tf 

GrtkL TnailttedframlbeO**®^ ” 

•‘ilfCS iE».d2 fSS 

nJiliud ea 4e»lo-S*iaa Omuaer V* 
Edited by >L T RUT l»t*^ 

tij DU Xatm ChronlclH ._Ttx.i;; 

- lei'eUTe et *«rte.tDd (tettr*^ 

KlbeiwMd. OUdsx bno>u 
.. Mmatetb. tod iJsbert •» 

WUUbBi Of ldtliBeibary’8 Ciro^ 

et (be tt Tnoelelea (7 

TdJklldc BtotiM A 

&kadU»TUa TsM eadTmUibmx EM 

bylxTioira. 


ILLUSTRATED LIBRARY. 


iSta I Etttlu tf tit ErfUii Atry 


■.*.*1 skrjir-f tteee eeerW tet.i aim 


Atiereei* Baalei Ipytadc Bad 

FelryTsIn. Wlib muyTtleeael la tsj 
«ib(* edlUtei. TreMleud by Cxneule 

Arlnw I Orlaadd Ttrtoed. U tut 

tibTeeex b^W^noB, TleeM >M 


tf twee eeartej eSt uTi Mi 
Aetitie^ f C»«* aai 
Ikerxinc Cnet'l Keittex Xaler|ee 
ediliex ^aMMejdkfax 
•.* 49 ettte eStliei en 
TtTit Its pttfei eoteenA Tx *x 

Benealk Alami «ad >« 

au MOox mteer «* 

■xtrpd, tea to ■*'■» *•* 

r>«v4rarjoeJbernte«( 



BOHN'S VABlOnS LIBBARIES. 


JUastiated Ubrarr— 


Httditru With Vinonia 
KotM, ■ BU«ib(4i7 tai • a«e<nl Udez. 
Ldlted b7 tUazT >i toKL tXirtf »MM 


jr, further (nurtreted wtUi 
n OutUnit rwtnux latzoli. tQ». 
Catumolai ZTiain^ at &tdl09 
HaU. U HK/Htau fira’taft m AmI 
frvm ieiiffU ty tba LetUrTnn 

bf tb* BiiciBtM D> OunuA. 

fletorUl, OtinlpUrt, aad 

HKvrksI, vltb •DCM Accaou tt An (od 
lta« Uennw, Slao, tad Asia irmrlj 
too ItUuintulu 

Craik'KO L.) FnmltofKBnrUjg* 
uidar DlOcs (M*. 0 uU*I«d bj Aaae- 
Aotta u>< Hmotn. harlnd EdlOos. 
rtrtr^iu 

CnOtt^tfik*! Tbm Covtci and a 

IMwn. A tetlM er Taka. wUt M ts 
aWTfM bv miOtAaiO 

- aad Jody With 21 

Itlii’tnlUiiu. b. With Cvlotnil rUteA 


»4 rOitfMMm mt tiit 

IHdxoai Blftoiy of Chrittlan Art 
ta ibt Mlddw AfM Tnm (b« Fmch. 
t)wa<d< »f 110 aufltna Anyrartnyt. 


inan_., ... 

Karryari Hanemaa Seady} ar 

Tb* V, nek et lb* I'aOSc t 3 ITwitiAt 
U.*i. 

— Poor ^aek. WiM 28 10^ 
tmrn*. •fler Datgu by Ct 

MU. U M. 

— Mlirion; or, Cccbo* is At 

rlcA OTrtiifa for Tainc pKcOe.) /Ux 
tnuitr ttv'to. u «A 

— ■■ -' Plrau, aad Ttita Cattart 

Bt« Ediaott. rrtUi t btwaeiU et tU 
litbor mb t M>«l /no 

Prmetn/I ty C eunbu. MU. U AA 
PriTatAori’KaB Ona Baa- 

and Teen Af*. JifU Anfr e rtfa «■ 

Ani. VtrrOto-^*^ *• *A 

— lattlan la Caaada. Mr* 
Kattca. m /<u Ayramyr br CiCrrt 
•UilatrM. UaA 

XAzvaUt ^cterlai of WalUaftoa 
aadtbe BrlCihAreUa. eitd 
Iflehaal Aafalo aad BApbaat, t^ab 
Utm eadViorU. By bem *<>1 Oe* 
TanlubbQcno* KU 


■ Odary aad mail*) Itoriai 
S^aUrwir*^ tua n->M» a«« 
India, PUtorial, DartrlptlTt, aal 
KHUrtel. tna tb* rarlM Tten. o 

ef too /Ur A y nr u y i m VraA 

•"« a Mtf. 

Krwtlh 

— " ■— ; ar trSTTu^SM^ «f sa 

bl/Ur.<AuUd M jynrey r . u OA 

Xlac'a Vatvnl Eltuiy af PraeSeu 

tu rnrtw. MrUU, «J 
MMona rOwMfii,, mnar. 

— Katnnl Sbtary of 0 «bi 

« tumun Buttn. /WtriMOmt 

I — gaadbae>eftBAt»TadOaai 

MarfriaMOMiA ar- 
Xltm $<riptnta Xandi aal XtVUeal 

— « too* f** «ol»ood,Ta fJ 

Cr««»uhN‘a PuaVlaa Tm&ruc 


cka With a 

a poM^ aad El 
IiD AV'arfyt 
• tnm L'\ aofr> 


a Edtaf ddlM^r 
I • Toai efOmt 

• ictan Brtata 

t tBi Cbaotm 

■-■j'wia.i'S 


risellsla mitory af tha i*nSx»i 
(Utt onr'h I'Rvnn, iy«un wta t* 
no. EMC ruoa n a af (r*r(A x^ N 


Patrarrh'i •anatu, aid aihtr f aasa 

Tra^ataaknaCwybVwrA BrwVw 
baaiU Wiib a Ufa af Ua hm. 0? 
TaoeaiCaarmL Wktafy'vnan 

nckarlac*a Elitary af tla Earaa af 

Maa aou la AaaIr^kBl Branatr a( Or 
-HMTalllaA 



Ulcs'rited Ubrary— robfiaa^J. 


rottary aad Portclala, aad ethar Ob- 
Jectaaf Trrta <a Oolda ta tea KbavMtf 
aO- Ta arblch li addad as lk«nnd Ur 
af kUikil end Vodobtiib*, £7 Um 


, at, eoloarad. lot tti. 
Pnrat’a (Tathar) BaUqntd P-mW 

EiLtSnn I V r af|w ir if rttal TCcAia/i 
by JIadtit. tl 

ftaenitiosa la thootlai Bj 
aCUna-* JTtw EdlUoo. tartrad tad 
aalatcA n m Obad. Vt" 

Aararr a lyraair.^ an ttmX. ebirf | 
qn^xOryer AX 

taddibf’i Hliiory and Datorlptlonj 

tt Wim Aactect and tSvitn. PeeM} 
boWVW ITaiAnM. 

tanalaa Inaeot ArtUtMtnra. Ara 
AluM. FATtaed by Ibi Err / S 
Wocab MA. 

fcohiatOB CruM. With ISaitntioiu 
tyBimibbaadBAtrar nnbrbraaa 
/LlAyrirrvtn 01 Atarf oM ft n wtoA 
I . er. tn lo«l tU Stftt Cuilrs- 
Hay at. BA 

Botti la tha Xleataastb Cntnry 

Kaw Edittco. BartMd by tbt Aatbar 
/UaiCreirf by bl tlnf 


Shtrpaa BUtory of Z^ypt Inoi (hr 

. . .. by tb( 

.... By Staril lUtart. 
■ra tad tp•ll^lt af 


ttarius'i (Blaa) Boblt Caada af 

Utaniir kmiptnatrrsaitCattua. 
rrrtn»la, eod t InaA /twtiM nuera. 


ItnJin aad Aaratt'i Antlqnltlai af 
AUxaA tat atlar afoanMta af U net. 
nuemtt at tt tM Ftaaa, vtd a« 
i^Ter mndne 

ralbf of tha Otaili or, tita Sall^htfal 

lamu ar ItmiA ran m 

aad a ATrd Jaaa nyr e.rtrr tfttXmt. 
futa’a Jmialca Dallrtrad. Tnat- 

latad leu FAf’M ^anarTAa Ttm^ vnk 
I Ufaaf ibaAbtbca Sy/awi>Tr!i 
1 h>M Xaruawyr m Cud, aad M aa 
rrat by runtra. 


nib 29 adUtfiaaal pa^i 
W ra Aal, ta aA 
WalUffton, lift 0 * Frota Iht tea- 
(rrultaf lltirrD F. 'm aataarrayt. 

Weftroyp 1 Bandbook v 'oaioffy 

\r* 1 1 J rw ft TUX Abu/n /Uat- 
Ualuae. tt.ad. 

Khltai Batval BUtary af fal< 

btrea. Hltb rotn by Btr Maiua dia 
afratadEartia/mraa. rJtuniM 
by bf Ay aia vt. 

-- 1 ar, rob Ud fUUt telewtJ. 
Ii M. 

Tout. Tka, Lady'i Boak. A Ha> 
aealafMnBtet l^iaat b aa, Ar~ 

rr^ ad /J^anuoM md a 
yrarav* «a AaA tlAA 


ar, rlHI yCi; fCI aV** *a 

CLASSICAL LIBRAHT. 


Cttkylsa matlatad lst» tsfUk dtt qru . !>* NTTil***!. " 
bsnbr A bvtian. ibr fi uyy t H tba Uuaat ItraUird 

I .. tturbuy irtbtUul bta by&UTroaAEA. b«M 
CBf^b Fnrr by aa Cietda. UIA , Craa/ Cosffnr, *ilk tba Alam 
I Aypaadlx ta. Ccatisl*! f arua. AVtaa. aal lhar>* tna 
tba r-^fuo rna »» Brrutca lyrtv nJy T nia au t atu Irtn 

u«dJu-a*_A-^7taA /7 <'■»•»! Catnau, Tlkz2ni,aaJ UtTlrffar 

Tara A Utur rnatTnaaanai. T 
vaka era aUrd acrnaf tiia m r^ 


•raaia _ 

AruUa ai BArTtlllAai. ITrtcry tf 
Raua beu ttaaauaina uTalM tnaa- . . _ .. 

WMbyCIbtcaaa ax l«a.aX.UaA ^ ptM 

tetonliu Tia TksvkU 1 RmO’a CntltSA LEm.'; E' 

t'**’**n' UuabyCbtMAEA ’^A 

Ipnlaltf . tka Oell*a Am ; Patti tf 1 '^t^irr^bfc*^ * aaa * '^«n 

attain 1 ffavtai tad 1 Wunara ft ifU. [ rX a. raa' a, arrt^ Aa 

lamilra>U>.jer«V.J>»Anil ’ - -- — • 

Cijai nl Frmai mt mis TtiWi vJ 



Arialrtia* Ztlln. L-tanTr Tn»^ 

^ au ^ gj Art. yrtdi.d«l- >. 

rn rxtaooajna ^ a- iMa 

„ ^ anury aal e-^Ajarl. 


»*^*r tar-lniTraa- 

“■'“LtabfVlt'aaa.AX 
— & aaZ 

4tl TuC* 




A CATALOGUE OF 


Standard Idbrar?— 


PkQIg d« Cgmmlata, UtmoKi ef, 
eoouintag tM EaucM el 1 «b1i XI. m 
Qurie* VUt, ud et Ceulce tlie Bold, 
Pske e( Biunesdr Te vUch 1> tdStd 


Rinerr at tsoU ZL nurtm. lo 
Pltttirtt’f tiTef By 0. to^a and 

A STtvoat 4 Toll 

reetrr of Jbnariea. Belecbeu from 


d Awoblograpbr WlUl . 

I TlowR, Tnit, aad Tian 

Fkcsi A hOToL 

B«ko«'* Zif* And foatilcAU ef 

UaOeiTTlsOCKatat.eadao 
lades, fertraiu. u I *oIl 
— , I uti of toKuo dt Ifadlel, 

•tU <M CepyrifOl ReM, Aa Artrsrf 


IcUUat'i Wotkf TnasUied late 
llacUeA Ia<««!a. 

VeL 1. Tblr^ Tao^ Wu, ud Sanlt 


— — EUtory ef Iftentue, Aa* 
dnt aad Uedera. Ho* ent coteptauly 

tnnilated, *itti QannsI lades. 

— ^ ThUoiopby et Blitety 
TMuUteil be J a. Hneianw, 

■ ■ Draastfe Uuntare. Tmbs 

Uted /^Cratt. 


Sumoiiii'i UUntue et tbe Bouu 
at Eanpe. Tnaelsbad Roaoea. rtr- 
tratU. in t eels. 

Inith'i (&itn] Tbesry of tbe Moral 

Bentuoeota, wlib hie Lanj oe lha Fit* 
FsTBeeni of langne^ 

iBytb'i (ProfeMot) LeetUH ea 
Uoden Bletarj In 1 «o1s 

Loetont Oh tbertoBeliBe^ 

Yotntlon. la 0 rale 

Item'* Korsla^ CoBnoAlsgt iritb 

Odd, or DareDeael UedlULontfar £*•-? 
DVIathiTait 

Belly, Uaffloltd of tbe Coke eCtPrlae 
tUntner la Seety ib« Orset yartraile 

Tiylor'j (BlibogJereoy; Eolylirist 

end C)]rtDS. fartnu 

ofZ . • 


Killosophical Library— CO ih i>«J 
tiegki et, tbe Beieoce of loference i pbiouiT <oii£deni la t ns. se u 

A Rtpaler UenneL Sy / Osrn | aacli 

eriM^ re. / -dTi. «v.. tenfiemann'iKasMletthiEiWiT 
MlUer'f {PrdfMMfJSlfMryPllilOdd' | ofmotafUf aaaat»Sty/e,i!<nA 

ECCLESIASTICAL AND THEOLOGICAL 
LIBRARY. 

11 Toll 01 Si Mdi, eso^ttfip itou msrltd eOtrviu. 

^sh ^ ) Aa Introdnetion to tbe Heaiy’i Ofattbew} CeewnUiy ii 
OM TnUBcat, by FsieDsicn Blssc. tbe Nelae Fveuravi (KunwiM 
Peatem oa tbe Creel NorEibM. 
IL^BeSirSiS? tt'; WilbAaelyeieeMHotn. 

.. ... ...- Vsssnis*. ?bllo lodwM, Werti of; fti «a. 

,.i.. . leapewy t/ Jtwpbne huililel IJ 

C V ToBtt In 4 tolB. 

Botnte*' ZeelMUitieal Elit «7 b 
eaoUnuUcmotCnnblu. RlUiibi'frtO 
, tf VeJMlnit 

. Boxomen’e Zceleileitieat KliUiy 

r ■ end tte EaltiObol 


Cuan «t IdMln. Hair EtUlisa. la 2 

veil 

CblUiBgwertb’s EeUgioa ef Pro* 


ANTIQUARIAN LIBRARY, 

SI roll ot SI coni. 

. . , ■. I ll' . ■ I 


HISTORICAL LIBRARY. 


rerye’ Siary and CarrefpoaJenM 

Z>l.UdliyUrdDisTakMn tVllhhelee. 
bnpgrunt AddlUane tacladlns atsxnu 
iMim. HZwIralelvfUausyrarrnKU. 
In e Talk 

yatM’/ IfADolt* el tbe Ee^ of tbe 

Sleet*, lactoflne tb« ftaMtwrata, With 
OeMrelli^ Cp*ar4ilf «( Ferfraua- 


1’aiie‘i Memolii of tbe * • '* i 
Md Ibetr Adhetenln dF* * 
Vofeati (lord} Mr ee •' 
Bempls, Ua Pwly. e * 
FarMUl. 

IClieklABd’o (A|ne«) 1 <•# ’ e 

Qiaeeoi el Coslend, ftea tha HemaK 
OaaqneiL Fren etllrtel laoete end 
enlbesUe doenmenla prtnU end oefeDc 
Beiiead lUlUae. In e eele. 

Life ot lUry Qaeea ef Bcete 


COLLEGIATE SERIES, 
y rris at es mtA 


Ca^Ifle’e DarM Th* lolcrna. Tnae* 
Xm^ej 8t«ond 
rvrtrsiL < 

*' • • Paria'Orlb Tfdnshlion 

MB e Tbaetre ot tbe Oieibi 
.Ml *na Lntwttif^ ead s8> 


Serodotas, TBni<r*f OevreB W) 

VMM to Wit* Wep. fee 

Eeredetai. Wbieitr'e Inalyili asB 
leaury at 

TboeydUie, Mbeelii’e AAtlytle et 
Tew Teitamcht ffha] la Qreek 
DrtnbMk'e TeiV «»a UM nedtaee » 
Kill end BrMi, perellel lurwMeae 
eunusl IstmtnrtleD eadC 
Tables lie, re«*<>t<Iii K* 


Srpweuly : 


la LatHoa, ti 




■^HrCAL LIBRARY. 

>•** 11 * ttOM mb-M KhanaiH. 

\t Katefi Leetarai ea tba TbSaaopby 

\ MHtrerf i>ee,i»Ml hr / Kaace ar 4 
'^aVi Critldie^ef Para Baeaoa. 


V vr 


ae} etber 


Flonaee of Worceittr’i Cbronlole, 

*tib tba T*a ChatlnnaUanar feDpnalaO 

A af Agyllab iliiiiaF la lha £aio9 M 


OiriUw Cambremli' Bietorieot 
Varkai Tiyaonpby at Italend, ISltUrj 
aC tha C*^eBt af Iteleodi llloirety 
Ibnaxh Wam. andlnacilmloa ef Weir~ 
witbladan. Uted by Taea. Wuecr 


; ‘ ’ *,* r^lu"' 

*. , * ! I f' 

■ami Ml E.. ■■ 

Qnet. Tnn,le'ad0eOl'>a9<*™S,^ 
tloa end eo AagfoSuoa Urwoo*' 
Howdan’i 


feiuT «f Svstiagdon’g HtfCory of 

Oia Lcwllala, Iren tha Reiaea UtuIod W 
Utwy U.| with tha Acta el K1 bi Stepban. 

Cajalpb*acbtenltl*oftbeWbeyof ACcQaax*^ 

tSeaCanA arflh lha OODOnnelloiu Oy T#)e*Tii* BIOnlA 

«C l)Mi ud aihai Wnm By H. T ScandlntTlaoTelca iMTiadlw* 

Bur hy&Taoen. 

ILLUSTRATED LIBRARY. 

01 r*i •< 01 aaA tacrjiti’tf (1 


Bsderiaa'i Oeatih £a|aodi tad 
FaltyT**. WIU weayTelaa Botta any 
aHhiradlllaB. Treulatad by Ceaoun 
FeasHsT lie w«< ic»*iaMv e 
ArlMW 1 OtUaia Tarieao. 
eitiea *i *a 2 late. 


SeebaulB'i Cifa ei 

r,Kiad(ii( f aaaE i * 

edition J 


Bonomla Ktoirab 

fr, eaiha ^ fit* 



BOHN'S VARIOUS LrBRARIES. 


Illustrated Llbiary— 




Botlsr'l Sniibrsi With VanonuB 

^vU•, 1 BlocrspliT ud » Qeseral lada 
bLudbyUufsrij Ba TVrtyNM 
IVW iUwtrvnoM. 

... er, fHuttrated tntA 

tl /‘ertrA. la < ToU. IM. 

CatumoUt ZveaiBgs at EaddOB 

ililL S4 mjfutUf ttvneinfl an flad 
fnm taifKi by klmtilf tb* LatUrTns 
b7 tb« BtKR'aaa Di CiUSSUA. 

CUsa, PlturUl, Besert^U'n, asd 

Hiawrkil. «1 U him AckcbbI fit At* sad 


CraUTKO L.) famltef ZBDvlsd^ 
Bader DlfflcBlUM, Uaiimed I7 Aae^ 
dotee sad HiHofn. KetMd ZdlOoa. 


lUaeruT tot Vinton 


Santa, Trs&iUtstb7LC.W>iQin It A 

A.oCd t)on.aror 9 UrreTlseA ferlrsneitS 
U RliieMMMt M gua tfor fbmmim 

Diitm § Elftory of CIiriiUaB Art 
to the Midd t Atn Fnn the Freacb. 
tyvsrdr •/ 110 swtKM rsfratiofL 
SFti^T E.)Tlii!liator7efPemp«U, 


MthoCKj «l 

llenu 01. sad « ^ ... 

bdlied If T H Inn, LUi, /tUe. 
trsled wua aearlr aw ITMd Imfrtt- 

(Ofi, a larpe «ae and a fUn if tt« 
'rmat. A Kew lidlttoa, ratlsod sad 
bronsbt down to lull lASd. 

OU Bill, Tba AdrtBtnrM of S 4 
aV'setofO m #M, a/Ur dsta-Se, and 
is AirUaaa hf Oearyo lavOUank da 
OriaaaOaBmsr Onthsl: or, Otr* 
Ut Fslf* Tsl« sad FeptW StorKa 
Iruiioud hr Xaots Tsrwa a’nurow 
•SsAssa N OtHSttaaS. U SA 
SoIMb I SsAM at Saath, aad Bl^ld 
Coia. t^—dt V IM mtfou twuH 
IWr nyreoid n /oMMOa ana latra 
daniaa and lanstMosi V tbo uu 
raavBB lm«t sad Ur T P testa 
ta ad. 


IM 

— — (»ttT tBimiUsa] Itorldi 
•»^5|*“Fondolila fVnrtam 

India, rutorlal, SasctlptlTa, u 4 
KkwncatfnaiaerartlHiTnM t> 
'"0 Aae l'vr»»"*dt sa r«sd 


SA^^ 

■ I SI 


-BstnrU CUterr of Otu 


tsndoBS Kraj EntertAlAlnc Satu 
ann. Baruod by W A DsLLss. rA.S 
InUoesHaSCO miadfltft 
OaiTFara ilattertBas KasAf, or 

Tbo Hionel tbs FidSa SS irosd-tiU 
Sadd. 

— — Poor Pact TWft IS ilNs 
troMoni a.nrr fry C. flaVleld 


tratsd V OtSaet nd Uainc.. 

— — firata, and Thrta Cnttara 
Row Edldoo. vltii s Uoaov of ia> 
Aitbor mtk t Aa/raeta^ /nw 
UrawOVtSvC dtaait<ld.AX So ad. 

— FriTataart'Haa Obi Ru 
dnd T<ar> Aro. AtyU Aofrotiaet os 
Btfft oVIor SlaAdrd. So ti. 

— idttlara iB Canada. Kt* 
k(SacB. na /a* Byrawa y i Of OOltrt 
aadMMoL IsdA 

KamU’i Tleterlii of VdlUn^n 

Sod tbo BrtOsS AAlod iooC Aiyae saj O 

RiehaelAnfSla Asi iptaai, thalt 
UTCoaodUorta B] rrrs and Qes 
latadUBsQciacr B uat y r a iw y i 

•adlssL 

IQlltT*a ffiftory of tl AA(l>8ax> 

oes. Wntteo to spopsW ttrva — 

tasia •( Sbsna isree' ' ' 
d(fnd. Mar ^ ««» 
satirati anoraotayi m dlwk 
Klltoai FotUeal Works. With t . 
kossr b* rsCB Idnoraotrstr Toral 

Tnba loon ta sQ tho Poeao, sal Es 

t Uustorr Roui. ITua ISO ftyrai d a y o 
r fXMtfon and aUors, /nm Urow(a> 
Sy W Saner S tOa 
Vsl. L Fsrsdijs Lot seofiUtA M t 
Ueaotr bacon lodladoa 
Tot, A FindUo Renlood. taJ atboy 
fooBS, vitb Vvtal lodss to dll Uo 
fwod. 

Radld'i Britldk Birds. Rertud kp 

wc,uvcaTa FVcrMoFutraM 
I nm V *tn- U s sou. 
w 1 dr, <ut (Ad oMdi aslevri, 
ta ad. F***!. 

ffaral and KlUtarp Boroat af Oraii 
Bnmai or I'Wootoi of Wtory B«tso« 
liMord ot Cntaa VoMr oat (Wton< 
tr Bn sod Ink], oa own? doy to tke 
»nr Ora ibo On# «( W\Ua Uo 
Unionr to tao BscUo of IsSwnsaa 
Or koW Jona KJa. nd UnioBaai 
r U.>anAalLM. I>iar|.<twi^ 

lieaUnla fHitoTF at tla }mllBi 

iMi iHcvon oaa la 

iKn m /wooou ar UreU. UamU 

tamae M^yi^ dorsnao*. Fen It Cnaosc 


Forfrocl af 


— or, colnrsd. lOt Si. 
Front's (Tatktr) Btllqsei Rmsed 
Sdttni rtawrywoe ap ntal Stciiajt 
tjJiadtaa, So 

Caenatisna ta Ciwttng Bj 
■CasTO.* Rrv Ednioo. reilood sad 
nlsiysA (1 AOiFonnyi •" Rbod, afla 
Saner and S Anyramr.^ oa Aoei, turd| 
^^A-Crnfer AX 

toddinf’a Hliiory and Saierlptlens 

of Aocloct sod tl9..irB. ^omff 

tnaoV^d ITonnU. 

Bennids Isoart Areliiteetsf* item 
AdkOea. BrtW bT tbo Ber / S 
VoaclSX. 

toUnssn CmsM. Wiili EDaitnttatu 

brStofBisosttlBitTiT ftoeiw I iM f f 


Boat In Iks Rlnstaastk Ctntvf 

Kew ESUoa. BeoloW I7 tbo Aotbor 
ilisotratod by tt AMrl S yroonf* 


Blcs -il»4 UbraiT— eoslimwi 

Itnart and Borytt'i Antl^nltlst sF 

' AUeMOalolbn MoQCBOBIoofU OM. 
/Haotratod So fi daH floto^ and oo 


falsteftloOonU, OT.tka Z>d Ifktfal 

L wi oao ot Fores, trsniro o i if.. X s< o , 
Md a B»t Aa^nayi a/br ffotXarA 
fddse • Jorsfilea SollTSTOd. Ttsa^ 
loud lou r.aa'M ScweornsB Tiros. Witt 
cUisof lbs Aotbio pyi n.wsrm 
Xiyu rsyrOHiVt SB SUSl. and M SB 
0X4, by rWoun. 

Kalkt'’t Kanlj ZimUsa. Coe* 

tslalod SSsJr.a IdB&A ITirlac. 

BbODUoa StiTIo^ Kowloa. Swtnalnc bo. 

How bXM. U IM J by 'CVOTB." 

rtetffeaae Siaet naan, aad ai m 1 n o 
rasdwa. 

Waltons Ceapldts Anfln BJ tsi 

by Lowoso Jaao, Eoy Ckwodi %f 
tSS Ja/rorOiyi. 

■ , ar nU IS adMidodJ faft 

fCao t ra f Hso n rml, la SA 

WdUlnfton, UA at. rirea Uo ax 

tnxli of MtiwoD ryUon Svrwtrsyo. 

Westrop? I Hanlbockaf Artlk»fl'o ?7 
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Er Sai 
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AayraMsea 
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ttnsnist kis«bIossirsssloCso'st*. 
Fort-tads, sad t ntsa. /■wtsnflsoy- 


■ I tr, Mt Ud fleU% toieesti 
If SA 
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sM AosonNkSmaX FswIh ^ sOof 
VsrM ffiiwaans. and owni An. 

rsnyt sa AloX taSA 
. . , w,fbUfC{,fC(b^*fi fa 


CLASSICAL LlDTlAnY, 

1 1 rda al bo ma. saa|«in* lUor naSsd oWwdis. 

- ■ JjMiaur trsaiUtal Ibt* by CU Tnn% BX. Inn 
Etynsb Fme by sa Cs^SH laSA Cvtv Cooylfts • U Ua Alorn 
AppanllA lA Cats.-si*| »na.jSfrB^ md stmab Wtra lAo- 


iAalansj KartcUass. B/baT^f^ 
nndtycaii 


Actenlsts. tk* T k entt U ^ tta Oratfant. Uwrs.*; 

>n«*^“**db7l Xnd by C tk tsma tX 

t^as.’tis 0 «ld» ISS J I 


BandbMkefZsmvadOsKi ' 

Findy fSnirnsA n. 

Kitts s terlptva Lands and BUUcsl 

STJuttisaizr*— " 

.1 IwAttWanyossimwd.Taej. 

XriMadko's ParaUsa. TiBosSstri 

esnom S«y»niid by ynL2^***^ ** 

tlsdstT'y LsrSl Lonart an ZrrrV 

IAak.OBl»sHalylaBd. »m s J..:- 

soniM no bnOk'ni a'yns 

Ibf^t PsnMlts ad Xl!attt*«s ft*. 



— ta.BcUfaryiAniabny i 7 aCA 

• • Aa o nOm Ednn sf s wvy or) 
foaiy yobmdwt st sa ta by tx 


Suosmi FXrrXf nd ISnnnsn Oo^n 
To w\A IP w\ 1 -l 0 IfnasJ Tim K 
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Toa t. I 
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Vet a Osnns Ss/ ww^ ^ 
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REFERENCE LIBRARY. 


* tit'iSbr«Bolc>giulXibI<i,SiTli«d 

«b 4 eukrgtd. OmpntKDBlat t2>e Cbi» 

BoSiaT wi HI*'®'? cf Ui» World, froo 

Uw wilMI tlDM. B; t W(lUi 008 tT 

lloau. IMbu Toluu. Itu-t er tAli 
kOTBd.lc>.U. 

CliiVi (Esgb) Istrodoetioa U 
OrroUiT RiUwwItlOW) rawtroHoni 
IIAfdUiotllorlMdindnlArmlbjJ K 
Fuwxi. Boop Omx. d Crwltball 
Ih* lUSfintlwa oolong Itl. 

Cbnaitltt ef tb* tombs A CeUoc- 


Pmisnw rJiA. 

EuibookefOontitieUsildst F> 
t<ilvl 7 urasted. BfUr UiiiiTrATta 
SCOfacH. W liA (saploto Index IJ. 


Btilorr or (be WorlA from tbe *4illn 
Usw, tlpbelietltBUj trruted B7 d ^ 
Roan, iicvbla eelcBx IB1.1 sr ktl> 
fcocnd. IPs ti. 

LObradei’ BibllornpblT'l W.tinel bi 
Knttitb UuntsT*. N«« Edlcaa. « 
iv^tviiUBoaL rBn«L»Z.{j 
ton. - 

i Tolto balf iflonrno. SL Sa. 

Polyglot of 7orci{^ FrOTstba 

EsiUahTraatUtloo*. end ■tinenJ lada 
brlUKlDf tbe abele Into penUeUi 07 Q. B 


NoToIistj' l.lbriry— « 


tea Posts , t&s Hutory of s Tosad 
Hue S7 RnsT rnurne- Rcacne'i 

tmoea, lertied. tVlu /Uu/trsTioni ») 

Slwrpr ^VvAitonS. la 3 toIi. 

Joscpli A&dnvt By QrrxT Fisu>- 

fvo Koecoe i Editwn. retlMd. tf iib 
iUuiMlwni by Gtorgi cvwCtoUnk. U 


AmoUs. By Hrar Finpir^ 
Boem'i E-Ttko, mtrd. VU CTtlS 
ebifk'in.Kntosa u. 


ARTISTS’ LIBRARY. 

f fob tl •or.ottr/'ba*. 


~~ — Otmofc ByTinottiAoiaUBn 
pM rn/MKota Edited by S. 0 Drwi' 

/ I.itrakd (7 lur^ereia lHnfra«u b 

~~ - ProTOlbs Com^nmng all 1 

bn CiKllib rrw.Ttit, nits tddlUeBl, 

•k Train pneerbe | e^ ta Slpbebttku 


FoUtleil CyclopsidU. la 4 toB 

lLW.«wh. 

I — Alu to 9 roll bonihL 15i 
laitks (AKhdotcos) CoBpUtoCol 
Wrtloe of EyaMyni and latocTEU. ta 
Tbe Zplgraismtlstf. SekrCnoefrint 
Ibe bpliratnn.ile Lllmtnreef Andeat 
ai.dftp.1. and klotSm Ttmn Wn\ 
hoiea Ot.tfPatl joa I Is.in v«e and .1 
Ifilrodsctloo Uyih* leap Hnai Pear 
tx*r n M A Genod Ed tloa, rtnaed and 

, - Cola CollMtor’i 2U. I Whealof'i (W A., ILA.) Builossry 

W A popihi iBtfodBcUee to tba I el Kotrd Nanaa «r rtetiuoaa PammaiM 
^yafo/tia sitoUyJMabdEiiTra^ Plao^ la 
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^rlgbtsft) ClctUssfyerObaoUta 
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Pi^neytl Tacto to tli IVnoolocT and ' eaJii arSaU«Baad to I nUlCaSA 

NOVELISTS’ LIBRARY 

i id. Ikon aw'knl aiVnrtaa 


UosaHo da Tir^ii Trottlas ea 
PalnUDf S nmenoa Platen. Ana fddton, 
tt 

I fUnebet Elitory of Sritub Cot- 
I tUM. Iblnl Editlax iriU nmerew 

I ■VudenlP U 

OoausisaCA.) nisitratadSIitory of 

SmaaiplAnnoiir from the EerUeatibrkd 

HKhatar!yl,Oc«lUiiatnt>anx UOd. 


Tilt Assteay asd Tbllowpby of Zx 
yreadps ae maerwd vlto tk» Ftoa 
Alta. Pr Sir Outaar Bni, KR. 
Srw*lX XJ i K an,r r »up d . filS nn^ns 

Cdcdcvia Mi to rutea. ti 


BOHN’S CHEAP SERIES 


Xonoyi Zfilloi W th aa loiro- 

du a and V a by A I i u 

o«n«y I CeeUU E>1 ted by A R. 


Scelo Tia s CtbiS. f^ttb lttr»)a 
u.ty 1 etoaru by tbe Fe* d Bsaanat 
ppvUed in • tey« ctaae *|yx Zltonn 


tanraHt lift of Jobaiss, tad Fobs 
loclBdUiAhliTnriotbaSirlirldn 
Tan n V.a.exAx Edited by tha Pa 
I tton. S W Csoux rynme^ u 
SnynWV to I tela ckih. tea 
I daypoaub'i {Br W B ) Thyslolory 

1 el 3r«:|*nB» and Total AtnUoeaan Ii 

! ftafiUlat £Bea}aaila} Caealat Ai 
I letA/Vn^y Inn U.a DiV'nal Man 

BawibonttfSatbiaJeliTviM Toll 

Tain. Tbnl a»1 ftewd 6nV« S r a Ir 
•aa. bietolh 3i « BooV Imigtana 

«i»ieTaW.la. letritt Uttar >1U 
Bosaa^tb^t Bitis Olblia A 

AttUnt Ttblt Talk, rarta t. ) 
•ni a la. neck, flaia B»*sW 
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Uotanaootba rrriiibroi-al'td. 
UtmHoo U« litartttr* of Ibi 
Ago of Otiabeia. la U«tSra> 
(a UaCtaru .try If tbikiiystrs » 
Hayt u u 


gpmoai Tvoaty Eittyt. 1i Af. 
aJi«X ta TogUi*) rbanetarjiti t. 
]AteVKh.Uaa Oral-oai aaj lAn 
tons II EeprtioovaUTo lies 
Cbinplet*. ta I cbo. ta tt 
Imag s C^ubisgtoai tlfs tf K»> 

ttamied. rpptnnt la SA PtreMPATS 

arttobamjgad. Uti. IJ pettia t 
amlta. la ea. SlPtf'i lotb lanat 
pkoA iaad.ya]eaelkTr«n lar ta tt 
yoar M tre iTaman )• Coo- 
setiu of (ra9a..a arl t-aa t 
nUk la SA anx u.* STtO S3 ai S 

r.ij; 

Va7k Uti“uia'a 
efisoAltsabk la sA CasitPii 
rri andx ua« AtA**e an tad 
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VeHarts aloetk tsl tats ta.sA 

taab s 'fttflar Zfuyi of Cls 1 a 
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VI b P ein'biril sitvb. la 
Virryirti ia.ddiJ Isno Ciurt, 




